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Tri-Party Agreement for Energy Savings Performance Contracts (ESPC)
Background and Purpose


This document is for use by agencies with sites/facilities that are government-owned and contractor-operated  (GOCOs).  This is a communication document for agencies, ESCOs, and Maintenance & Operation contractors (M&O contractors).  It will establish responsibilities of the three parties for operations and maintenance (O&M), repair, and replacement (R&R).  

(Agency) will be contracting for energy services with (ESCO) under a  task order for an ESPC project at (site). The site is located in (city, state), and is operated by (its M&O contractor). This agreement does not modify the terms of the M&O contract or the ESPC task order.  

The ESPC task order includes (number of ECMs) energy conservation measures (ECMs) as follows: 
(sample:) 
· ECM 01:    Energy efficient lighting upgrade

· ECM 02:    HVAC and controls upgrades

The M&O contractor (or any future M&O contractor at (site) through an assignable clause), (ESCO), and (agency) commit to the responsibilities as shown in the table below. Should there be any discrepancy between this agreement and the scope of work described in the ESPC task order, the task order shall take precedence.
(Indicate “ESCO” or M&O for each ECM and responsibility below.)
	ECM
	Warranty Labor
	Warranty Material
	Operations 
	Preventive Maintenance
	Repair and Replacement

	
	
	
	
	
	

	 
	Controls
	Panels / Equipment
	 
	 
	Labor
	Material
	Labor Paid
	Material

	01 – Energy Efficient Lighting Upgrade
	
	
	
	
	
	
	
	

	02 – HVAC and Controls Upgrades
	
	
	
	
	
	
	


(M&O contractor) General Responsibilities
· (M&O contractor) will cooperate and coordinate, to the best of its ability, timely access of (ESCO) personnel to (SITE) in order for (ESCO) to perform its duties as defined in the task order within contractually specified time periods.  

· (M&O contractor) will provide information on all site requirements related to design and construction in the task order RFP prior to award.

· (M&O contractor) is responsible for supporting (agency) during ESPC project development and construction with engineering and design review, project management, construction management and inspection, and participation in commissioning activities.

· (M&O contractor) is responsible for reporting any process or procedural changes that may affect or relate to the performance of ECMs or the ESPC task order to (agency) and (ESCO) immediately.

(M&O contractor) Operations-Specific Responsibilities
· (M&O contractor) has elected to operate the equipment installed for all ECMs. 

· When user participation is required to generate savings, (M&O contractor) will have trained and accountable personnel on staff to participate appropriately.

(M&O contractor) Repair/Replacement/Maintenance - Specific Responsibilities
· (M&O contractor) will be responsible for preventive maintenance labor and material associated with ECM  01 and 02.

· (M&O contractor) is required, after manufacturers warranty period, to perform Repair/Replacement labor activities and provide Repair/Replacement materials for ECMs  with the associated delivery dates during the project.  These activities are listed in the task order and IDIQ section C.8.1.

· (M&O contractor) is required to perform project-related reporting requirements with the associated delivery dates during the project.  These reporting requirements include records and reports that clearly demonstrate completion of work.  These reporting requirements are listed in the (ESCO) project proposal and the associated task order.

· (M&O contractor) is committing to allowing (ESCO) to perform required installation, repair/replacement activities, during the warranty period.  In the event that (M&O contractor)  does not coordinate access for (ESCO) personnel to accomplish these activities (in the associated timeframe) or does not provide the required records or reports in a timely manner, (ESCO) will notify the  contracting officer’s technical representative (COTR) and   CO who will then provide information to the (SITE OFFICE) CO and (SITE OFFICE) management for resolution. 

· (M&O contractor) recognizes that there will be costs associated with performing preventive maintenance on equipment delivered and installed by (ESCO) and agrees that all of the costs of that preventive maintenance will be funded through its prime contract with (agency).

· (M&O contractor) will assume any additional responsibilities in its maintenance program for its alleged negligent performance of work assigned under the ESPC task order, in the event that (M&O contractor) does not believe work performed was negligent, (M&O contractor) will notify the  CO immediately, who will communicate with the  COTR.
(ESCO) General Responsibilities 
· (ESCO) is required by (agency) contract number to include an adequate and enforceable “performance guarantee for energy savings” in the First Task Order for the ESPC Contract.

· (ESCO) is required to follow all (M&O contractor)  specific requirements as detailed in the ESPC IDIQ Contract Site Specific Task Order Requirements, Terms and Conditions for (SITE).

· (ESCO) will notify (M&O contractor)  two (2) weeks prior to needing access to the site.

· (ESCO) will after award on a monthly basis provide a 30/60/90 day look ahead to ensure the project is staying on schedule and within scope.  

· (ESCO) will adhere to all (M&O contractor)  security and safety requirements during all site visits.

· (ESCO) agrees that (M&O contractor)  timely, proper, complete and workmanlike performance of all necessary activities associated with maintenance, repair and replacement of (ESCO) provided equipment shall not affect the (ESCO) “performance guarantee of energy savings” for this equipment for the full term of the ESPC Contract.
· (ESCO) is responsible for all new equipment installed under this ESPC Contract  to ensure that energy savings are achieved on all installed equipment and systems over the full contract term, as specified in the task order.
(ESCO) Operations-Specific Responsibilities
· (ESCO) is required to provide detailed Operating & Maintenance (O&M) manuals for each ECM, provide training to (O&M) staff, and perform the auditing of O&M records on (ESCO) provided equipment on an annual basis as requested by (Agency name).  If adequate O&M services are not being performed, (ESCO) will work with (M&O contractor) and the Contracting Officer (CO) to resolve the situation.


(ESCO) Repair/Replacement/Maintenance Specific Responsibilities
· (ESCO) is required to provide Warranty Labor and Material relating to (list ECMs).

· (ESCO) is responsible for providing ((M&O CONTRACTOR) contractor) with a specific preventive maintenance schedule for (list ECMs).

· (ESCO) will be responsible for Repair and Replacement labor and material associated with (list ECMs) during the warranty period. 

Agency Responsibilities
· (agency) will provide a Contracting Officer’s Technical Representative (COTR), who is a certified project manager during the term of the contract located at the (SITE).
· (agency) will provide oversight of the (site) operations and maintenance program through the (SITE OFFICE).  (SITE OFFICE) will review the operations and maintenance performed on the (ESCO)-provided equipment on an annual basis at a minimum.  If adequate maintenance and operations are not being performed and is adversely affecting the ESPC cost savings, COTR will communicate this to (M&O contractor) and (ESCO) and will work with (M&O contractor) and/or (ESCO) to rectify the situation.  

· (agency) will provide a process that allows (ESCO), or others at (agency) option to perform repair/replacement/maintenance activities that (M&O contractor) cannot or does not perform in the required time period or does not timely provide the required records or reports to demonstrate the completion of these activities, in an effort to ensure that the energy cost savings are achieved.

· If implementation of this process is necessary,  (agency) sets a goal of 30 days to process a change in the scope of work for the ESPC.  The 30 days will be defined as the time between when the CO is informed of a performance issue and when notification is provided to (ESCO) to perform the work.

· In no event shall (agency) take more than 60 days to process a change in the scope of work using the procedure, and in accordance with the ESPC’s  terms and conditions. The cognizant (SITE) CO is solely responsible for the administration of the O&M Contract.  

· The (agency) CO will provide performance report of O&M support of the (agency) (SITE) CO.  
Other Information
· This agreement does not create a direct contractual relationship between  (ESCO) and (M&O contractor).
· This agreement applies only to work under the ESPC Project, at (SITE).
References
· M&O contract
· ESPC investment-grade audit and report, and ESCO proposal for task order.

· ESPC task order site-specific requirements, terms, and conditions.

· ESPC IDiQ (contract number) terms and conditions

Signatures

The purpose of this agreement between (agency) CO, (M&O contractor), and (ESCO), is to communicate applicable responsibilities of the parties for the  ESPC at (SITE). The following signatures evidence the commitment, understanding, obligation, and agreement by the parties to meet the intent of this agreement.
Contracting Officer





Date
(agency)
O&M  Rep/VP/Contracts Manager



Date
(M&O contractor) 

Vice President






Date
(ESCO)
Concurrence: 











Manager





Date
        
(Site Office)
APPENDIX 1  – Process for ESCO to Perform Repair / Replacement / Maintenance Actions, Assigned to (M&O contractor), Which (M&O contractor) Does Not Complete 
Under the ESPC at (SITE), (M&O contractor) is responsible to perform applicable repair/replacement/ maintenance actions during the performance period of the ESPC project. These actions are on equipment that is installed under the ESPC project task order.  In the event that (M&O contractor) does not or cannot complete these actions in the specified time period or does not provide the required records or reports to demonstrate the completion of these activities, (agency) will assign these actions to (ESCO).  All necessary coordination between the (agency) CO responsible for the ESPC project task order and the  (SITE OFFICE M&O contractor) shall be the responsibility of (agency).


The process implementation steps:

1. (ESCO) determines that  (M&O contractor) has not completed repair/replacement/ maintenance actions or reporting requirements specified in the ESPC project task order.

2. (ESCO) sends email to the (agency) CO that summarizes what they have observed related to  (M&O contractor) performance or non-performance. 

3. The (agency) CO (within 3 work days) then forwards this information to the (SITE OFFICE M&O contractor) CO along with a request that the CO require that (M&O contractor) provide (within an additional 3 work days) a corrective action plan that addresses the observed information.  The corrective action plan should summarize what (M&O contractor) is to do, along with associated completion dates. 

4. (agency) CO and (SITE OFFICE M&O contractor)  CO, with assistance from (ESCO) and (agency) staff, jointly reviews/negotiates/accepts the corrective action plan from (M&O contractor).

5. If (M&O contractor) completes the required actions in the associated time frame, the process is completed and the issue is closed.  The determination as to whether (M&O contractor) has completed the required actions in the associated time frame is done by the COTR who informs the  (SITE OFFICE) CO and the (agency) CO.

6. If the required actions are not completed (agency), the CO will request a proposal from (ESCO) for the work that was not completed by (M&O contractor).  The proposal should include a detailed description of the work and a cost estimate.  

7. The (agency)  CO will (concurrent with step 6) send a letter to the (SITE OFFICE M&O contractor) CO that indicates:

a. Based on the failure of (M&O contractor) to satisfactorily complete the corrective action plan (as determined by the (agency) (SITE OFFICE M&O contractor), applicable repair/ replacement/ maintenance actions and/or reporting requirements should now be assigned to (ESCO).

b. (ESCO) should be permitted timely site access to complete the work.

8. The (agency) CO notifies (ESCO) that their proposal is acceptable and issues a contract modification (or uses a modification rollup mechanism) which equitably adjusts the contract. 

9. The (agency) CO provides input to the (SITE OFFICE) CO related to (M&O contractor) performance for the O&M contract annual performance evaluation.

10. (ESCO) completes the work, the work is accepted by the (agency) CO, and (ESCO) is reimbursed by (agency) for the work.

Should this process not remedy the necessary work required, then the arbitration clause included in the ESPC task order shall be implemented.  
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