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Justification exists for Federal agencies both civilian and military to enter into sole-source agreements with their franchised and/or serving utilities and to accept financial incentives, goods and services provided under their incentive programs.
Section 152 of Public Law 102-468, EPACT, provides the authority to “sole-source” utility services contracts to obtain demand-side management services.  The language contained in Section 152 does meet the criteria of once exception to the Competition in Contracting Act of 1984 (CICA).  That exception is contained in 41 USC 253 (c) (5), which provides that a civilian agency may use other than competitive procedures when “statute expressly authorizes or requires that the procurement be made…from a specified source.”  This language allows representatives in all Executive agencies to act in accordance with EPAct.
Likewise, the language in 10 USC 2913 provides the military departments and defense agencies with clear authorization to “sole source” with their franchised and/or serving utilities for these types of services.
Other agencies have determined that because the utility was vetted by the GSA when they established the AWC for utility service, further competition is not required and have decided a Justification and Authorization for Other Than Full and Open Competition (J&A) is therefore not required.

J&A 
Sample
(Sample text is shown in italics)

1.   Identification of Agency and Contracting Office:   [Name of Agency; Name of Contracting Office and Location]  
2.   Nature/Description of Action:   Approval is requested to negotiate and issue an EMSA Exhibit under the terms and conditions of General Services Agency (GSA) Area Wide Contract [GS-XXX-XX-XXX-XXXX] for [Utility], a public utility company regulated by the [State Public Utilities Commission], to provide Utility Energy Service Contract (UESC) services without full and open competition. The work will be performed at [Site Location], which is within the [Utility] franchised service territory established by [State law and the Public Utilities Commission], under the terms and conditions of the AWC. 
3.   Description of Supplies Services:   Subject to the provisions of the AWC and Authorization, [Utility] will provide project development and installation efforts to implement energy and water conservation projects in building(s) [List Buildings / Location(s)]. A description of the work requirements for this project is attached hereto. Implementation of this project will allow the United States Government to effectively improve the aforementioned facilities and reduce its electricity, gas and water demand. The energy and water savings will reduce the site’s electricity, gas, and water allocation, resulting in utility cost avoidance and compliance with mandatory laws and statues to reduce energy and water consumption. The total estimated value of this Order to be issued pursuant to the AWC will be approximately [Estimated Dollar Value].
4.   Identification of Statutory Authority:   42 U.S.C. Section 8256 of the EPACT encouraged Government agencies to enter into agreements with electric, water, and gas utilities to design and implement cost-effective demand and conservation incentive programs in order to address the requirements and circumstances of the Government installations. The main purpose of 42 U.S.C 8256 is to authorize the Government to take advantage of the expertise, rebates, and other financial incentives offered to customers of utility service providers for reducing energy consumption (if applicable). This renewable energy project will also assist [Site / Location] in meeting the renewable energy goals as established by the EPACT. Under 42 U.S.C. 8256, the procedures and methods required by the EPACT are “procurement procedures otherwise expressly authorized by statute,” and, as a consequence, are exempt from the Competition in Contracting Act requirement for full and open competition under FAR 6.302-5.
5.   Demonstration of Contractor’s Unique Qualifications:   [Names of Utilities] are the only two utility companies willing and able to provide comprehensive UESC Energy Management Services (EMS) at [Site / Location] in accordance with 42 U.S.C. Section 8256.  The Agency analyzed all eligible utilities interested in developing and proposing design-build services for a comprehensive energy project throughout the [Site(s)/Location(s)]. Based on evaluation and past performance, [Utility] was selected for the aforementioned services. 
6.   FedBizOpps (FBO) Announcement/Potential Sources:   In accordance with FAR 5.202(a) (4), the CO has determined the contract action is expressly authorized by statute to be made from a specified source. The specified source is the regulated utility company that is participating in the UESC DSM project and the announcement will be published as a notification of intent.
7.   Determination of Fair and Reasonable Cost:   The anticipated cost to the United States Government will be fair and reasonable. The Order will be negotiated independently with the price fully substantiated as fair and reasonable. Utility will meet the requirements for open competition by selecting each of the subcontractors performing the design-build for the facilities energy improvements under the contract from a group of at least three competitors utilizing their competitive source selection process in accordance with FAR 52.244-5.
8.  Description of Market Survey:   According to the market survey, [Names of Utilities] are the only utility companies willing and able to provide UESC EMS at [Site / Location]. [Utility] was selected after a competitive selection process as discussed in paragraph 5.
9.   Any Other Supporting Facts:   [Utility] can provide all of the UESC EMS design, installation and funding as well as the timely execution of the needed services. In addition to monetary incentives approved by the [Public Utilities Commission], the associated costs for procurement, contract administration, and performance assurance being performed by [Utility] on behalf of the United States Government represent a significant savings in time and costs.
10.   Listing of Interested Sources:   Only [two] utility companies are available at [Site/Location] to provide the United States Government with the comprehensive EMS and rebates and other financial incentives required for this project.  [Utility] was selected as the most competent to accomplish this specific project as discussed in Paragraph 5.
11.  Actions Taken to Remove Barriers to Competition:   The [Name of Contracting Office] team met with all utility companies providing utility services at [Site/Location] to ascertain their interest, qualifications, and experience in providing UESC EMS. Competition was completed in accordance with FAR 52.244-5 subcontractor selection process.
12.   Statement of Delivery Requirements:   The Order will be negotiated and awarded for project development, design, and installation for [Site/Location/Specific Buildings] by [Date]. See the attached scope of work for a description of the work requirements.
13.   Total Estimated Dollar Value of the Acquisition Covered by this J&A:   The United States Government estimated total cost of accomplishing the work is approximately [Dollar Value] for a period of [Term of Contract].  
14.   Reference to the Approved Acquisition Plan (AP):   [An Acquisition Plan is not required according to Federal Acquisition Supplement (FARS) 7.103 and the Agency Acquisition Guide, since the total cost of the Order issued under this AWC will not exceed $5.5 million.]
15.   Documentation for Spare/Repair Parts Acquisition:   [As applicable]

CERTIFICATION AND APPROVAL

TECHNICAL/REQUIREMENTS
I certify that the facts and representations under my cognizance which are included in this Justification and its supporting acquisition planning documents, except as noted herein are complete and accurate to the best of my knowledge and belief.
Technical Cognizance:

Signature: 			Phone No.		Date

LEGAL SUFFICIENT REVIEW
I have determined this Justification is legally sufficient.	
	
Signature:			Phone No.		Date

CO CERTIFICATION
I certify that this Justification is accurate and complete to the best of my knowledge and belief.

Signature:			Phone No.		Date

APPROVING OFFICIAL (DEARS 906.304)
Upon the basis of the above Justification, I hereby approve the solicitation of the proposed procurement(s) described herein using other than full and open competition, pursuant to the authority of FAR 6.034 (DEARS 906.304).

Signature:				       Date

Enclosures
