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FAR ARRANGEMENT OF REGULATIONS.
(a) General. The FAR is divided into subchapters, parts (each of which covers a separate aspect of acquisition),
subparts, sections, and subsections.
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The Guide is intended to serve as a primer on various acquisition issues, and may not present lengthy discussion
on every subject. Users are encouraged to consult other material that is referenced in each section of the Guide for
supplemental information.

NOTE: "Senior Procurement Executive" as used in the Acquisition Guide refers to the Director, Office of
Acquisition Management. DOE, for non-National Nuclear Security Administration (NNSA) activities, and to
the Administrator, National Nuclear Security Administration for NNSA activities. In most cases the Senior
Procurement Executive-related authorities of the Administrator, NNSA have been delegated to the Director,
Acquisition Management, NNSA.

The Acquisition Guide will be issued and maintained by the Office of Policy and will be amended to add material
or to revise existing material as necessary. The DOE Acquisition Guide is updated on a quarterly basis -
suggestions for additional topics and revisions to the Guide should be directed to DOE_OAPMPolicy.

ACQUSITION GUIDE - CHANGE LOG FY 2018 Version 6 - Updated June 27, 2018
Chapter Subject Summary
Federal Supply Schedules Has been updated to delete the language requiring a DOE F 4220.2 form for
3.4 schedule buys, and make administrative changes.
Commercial Supplier License Agreements A new chapter. It provides DOE policy for reviewing commercial supplier
12.212 and Subscriptions license agreements and subscriptions, and includes a checklist.
15.6 Unsolicited Proposals Has been updated to include editorial changes, and add a citation to
DOE Order 542.2A, Unsolicited Proposals (or successor document).
(formerly 15.2)
. Has been updated to focus the contract management plan process on high risk
42.201 Contract Management Plannmg contracts and empower Heads of Contracting Activity (HCAs) to adapt the
(et 25 contract management plan process to the needs and priorities of their
individual offices; streamline the template for contract management plans;
make contract management plans optional for most contracts; and remove the
requirement for review by the Field Assistance and Oversight Division
(MA-621) in most cases.
43.102 Contract Modifications Contract Modifications, has been updated to make administrative changes.
(formerly 43.1
A i with Whistleblower Has been updated to incorporate changes resulting from the enhanced
70.3102 COS.tS ssociated wit stleblowe whistleblower protections made permanent by Public Law 114-261 in 2016,
Actions incorporate relevant material from Acquisition Letter 2016-6, and include
administrative changes.
393 Acquisition of Information Technology and Has been updated to add item 4.7, Interim Policies, Procedures, and
) the Federal Information Technology Guidance.
Acquisition Reform Act (FITARA)
1.4; (1-4) Source Evaluation Board (SEB) Have been deleted because they are no longer relevant.
Secretariat and Knowledge Manager;
3.104; (3.104) Procurement Integrity; and (70.7)
70.7 Real Property, Personal Property and 0g. 1
Transportation Management '
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Acquisition Regulations System
Guiding Principles
* Authority is delegated to the maximum practical extent.
* Reviews and approvals are minimized and the layering of review is avoided.

* Participants in the acquisition process work together as a team and are empowered to make
decisions in their areas of responsibility.

[Reference: FAR 1; DEAR 901; DOE O 541.1]

Overview
This section discusses the Civilian Agency Acquisition Council, agency acquisition regulations,
deviations from the FAR and DEAR, ratification of unauthorized commitments, and Contracting

Officers and their representatives.

The Civilian Agency Acquisition Council

The DOE representative to the Civilian Agency Acquisition Council is a staff member of the
Office of Procurement and Assistance Policy, within the Headquarters procurement organization,
and 1s appointed by the Procurement Executive. The Office of Procurement and Assistance
Policy coordinates with all interested Departmental elements regarding proposed FAR revisions
and advocates revisions sought by DOE.

Agency Acquisition Regulations

Acquisition policies and procedures appropriate for regulation are issued in the DEAR by the
Procurement Executive. Rulemakings are developed by, or with the concurrence of, the Office of
Procurement and Assistance Policy and issued by the Procurement Executive.

Other Directives/Information Vehicles

Implementing procedures, instructions, and guides which are necessary to clarify, implement, or

provide supplementary information to the DEAR may be issued by the Procurement Executive
and Heads of Contracting Activities (HCA).
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The Procurement Executive uses the following vehicles to provide additional acquisition
information:

The Acquisition Guide

Acquisition Letters

DOE Orders

Any implementing procedures, instructions, or guides must:

Be consistent with the policies and procedures contained in the FAR and the DEAR.

Not contain material that duplicates, paraphrases, or is inconsistent with the contents of the FAR
or the DEAR.

Deviations from the FAR or the DEAR

(This guidance applies to any deviation from the FAR or the DEAR for any contractual action,
either M&O or non-M&QO.)

What is a deviation to the FAR or the DEAR?

A deviation to the FAR or the DEAR is any change to FAR or DEAR that meets the criteria
spelled out at FAR 1.401 (for DEAR deviations, substitute "DEAR" for "FAR" when reading
FAR 1.401).

The baseline for determining deviations is the FAR or DEAR, for example, the version of a
provision that is prescribed in the FAR or the DEAR at the time the solicitation is issued.

What is not a deviation to the FAR or the DEAR?
The following are not deviations to the FAR or the DEAR.

Local policies and procedures, for example, local clauses, as long as they are not inconsistent
with the FAR or the DEAR.

FAR or DEAR provisions and clauses, or modifications thereto, that are otherwise not prescribed
for the particular solicitation or contract in which the provisions or clauses will be used, as long
as they are not inconsistent with prescribed FAR or DEAR provisions, clauses, or policies.
Provisions and clauses prescribed in the FAR that have been modified in accordance with FAR
52.104.

Provisions and clauses prescribed in the FAR with their alternate(s) in accordance with FAR
52.105.
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What is the Department's policy for FAR and DEAR deviations?

While the Department must treat all its contractors consistently and fairly--creating a bias for
uniformity in solicitations and contracts--it cannot ignore special needs or innovations that bring
greater effectiveness to the acquisition process.

To strengthen the deviation process and provide uniform and consistent application of DOE
policies and procedures, the guidance below constitutes our internal Departmental procedures for
obtaining approval of FAR or DEAR deviation requests.

Previous approval of the same, or a similar, deviation request remains effective only for the
period identified in the approval of the deviation request. Each new request for deviation must be
supported by the facts of the instant acquisition.

Who can authorize FAR and DEAR deviations?
The Procurement Executive.

The general rule is that the Procurement Executive or his or her designee must approve any
request to deviate from the FAR or the DEAR.

The Head of a Contracting Activity.

One exception to the general rule is that the Head of a Contracting Activity may approve a
request to deviate from the DEAR, but only if it is:

* not for a facility management contract, that is, a M&O or M&I contract.

* not a deviation from cost principles or cost accounting standards.

* not a deviation from contract reform clauses (See Attachment A to this Guide chapter).

» within the Head of a Contracting Activity's delegated dollar authority (which is based on the
value of the contract, not the value of the instant acquisition).

« a deviation involving patents, data, and copyrights for which the Field Patent Counsel has
obtained the concurrence of the Department's Patent Counsel (this approval authority applies
without regard to either the Head of Contracting Activity's delegated authority or whether the
deviation is to a facility management contract).

* a deviation from standard financial management clauses for which the Field Chief Financial
Officer has obtained the concurrence of the Department's Chief Financial Officer (this approval
authority applies without regard to either the Head of Contracting Activity's delegated authority
or whether the deviation is to a facility management contract; see Attachment B to this Guide
chapter for the list of standard financial management clauses).

+ an administrative deviation; that is, a non-substantive change that does not alter the obligations
or requirements of either the contractor or the Government in any way such as correcting a
typographical error, an improper punctuation mark, an incorrect cross reference, or an outdated
citation; an example would be replacing that part of a DEAR clause that cites an executive order
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that has just been replaced with a new executive order cite (this approval authority applies
without regard to either the Head of Contracting Activity's delegated authority or whether the
deviation is to a facility management contract).

The Director of the Office of Procurement and Assistance Policy.

Both the Director of the Office of Procurement and Assistance Policy, for non-NNSA activities,
and the Director of the Office of Procurement and Assistance Policy, NNSA, for NNSA
activities, may authorize administrative deviations to the DEAR.

How are deviations that the HCA can approve processed?

Follow the substance of this guidance for deviations submitted to the Procurement Executive,
utilizing similar justification and documentation.

Provide to the Office of Procurement and Assistance Policy a copy of each approved deviation
and supporting information.

How are deviations that must be submitted to the Procurement Executive processed?

Submit a complete deviation request package to the Office of Contract Management. Include the
signature of your HCA and the concurrence of your Field Counsel.

Include the concurrence of your Field Chief Financial Officer for deviations from standard
financial management clauses (See Attachment B).

Include the concurrence of your Field Patent Counsel for deviations involving patents, data, or
copyrights.

Submit the package well in advance to allow for an appropriate amount of time for the
Headquarters review. This also will allow sufficient time for you to negotiate an alternative
position with the contractor if your request is not approved.

The time required to obtain approval of deviations depends on such factors as the number of
deviations requested, the complexity of the issues, and specific circumstances (new contract
award, annual fee negotiation, contract change order, etc.). You should submit deviation requests
as soon as possible after identifying a need, but at least 120 days (60 days for a DEAR deviation
request) before the planned execution date of the affected contract or modification. If your
request will require expedited review, contact the Office of Contract Management as soon as
possible so that Office can assist you in obtaining the extra support you need in a timely manner.
Submit supplemental information in writing. (Oral communications are permitted and
encouraged, but the decision to approve or disapprove will rest primarily on the written record.)
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What information is included in the request package?

* An executive summary of the rationale for each requested deviation. (For a deviation with an
extremely brief rationale, you do not need to prepare an executive summary.)

* Identification of all approved deviations included in the package (for example, those
authorized by the Director of the Office of Procurement and Assistance Policy through
Acquisition Letters or other forms of communication).

* Identification of all clauses affected by the deviation request.

* A statement that, other than the identified approved deviations and the identified requested
deviations, there are no other deviations relating to the contractual action (i.e., no local clause
included in the contractual action should meet the criteria at FAR 1.401 for a deviation).

» Period of time each deviation is needed.
* Solicitation, contract, offeror, contractor, etc., affected by the deviation.

» Specific FAR or DEAR policy, procedure, provision, clause, etc. from which each deviation is
desired (include number, title, alternate, etc.).

* For each requested deviation, identification of the specific words to be deleted or added by a
line-in/line-out comparison of the policy, procedure, provision, clause, etc. prescribed by the
FAR or DEAR to the proposed language.

* For each requested deviation, whether the deviation was requested before. If it was, provide
the complete history of the prior request, including past approvals and uses of the deviation.

For each requested deviation, a complete justification for using the proposed policy, procedure,
provision, clause, etc. instead of the standard policy, procedure, provision, clause, etc.; include
an explanation of the problem the deviation would solve, the benefit the Government would gain,
and any cost the Government would incur (if no explanation applies, list "N/A").

What is the role of the Office of Contract Management?

Provides assistance to contracting activities before they initiate the formal deviation approval
process and throughout the deviation approval process.

Assesses the merit of any deviation request and recommends appropriate action to the
Procurement Executive.

Consults with the Office of Procurement and Assistance Policy on issues related to cost
accounting standards, cost principles, and other policy areas.
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Provides technical assistance to the Office of Procurement and Assistance Policy during
consultations with the chairperson of the Civilian Agency Acquisition Council on class
deviations to the FAR.

Obtains the concurrence of the Department's Chief Financial Officer before recommending
approval of a deviation to a financial management policy, procedure, solicitation provision, or

contract clause.

Obtains the concurrence of the Department's Patent Counsel before recommending approval of a
deviation from the FAR or the DEAR involving patents, data, or copyrights.

Obtains the concurrence of the Department's Headquarters Procurement Counsel, as appropriate,
before recommending approval of a significant, substantial deviation.

Provides the Office of Procurement and Assistance Policy a copy of each approved deviation
request.

What is the role of the Office of Procurement and Assistance Policy?

Aids the Office of Contract Management in providing assistance to contracting activities before
they initiate the formal deviation approval process.

Supports the Office of Contract Management throughout the deviation approval process,
providing assistance in determining whether requests for deviations are appropriate.

Issues, on the behalf of the Procurement Executive, administrative deviations to the DEAR
pending appropriate rulemakings.

Consults with the chairperson of the Civilian Agency Acquisition Council on class deviations to
the FAR.

Analyzes all approved deviation requests provided by the Office of Contract Management or
Contracting Activities, collects data, monitors trends, determines when changes to the FAR or

DEAR are appropriate, and initiates actions for FAR and DEAR changes when necessary.

Ratification of Unauthorized Commitments

The following procedures are used for ratification of any unauthorized commitment:
Whenever it is discovered that any person is performing or has performed work as a result of an

unauthorized commitment, the contracting officer advises that person that the work is
unauthorized and performance is at the person's own risk.
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The Government representative who made the unauthorized commitment furnishes the
contracting officer, through the Director of the cognizant Program Office at the contracting
activity, or comparable official, all records and documents concerning the commitment and a
complete, written statement of facts, including, but not limited to, a statement as to why
authorized procurement procedures were not used, why the contractor was selected, a list of
other sources considered, description of work to be performed or products to be furnished,
estimated or agreed upon contract price, citation of available appropriations, a statement as to
whether the contractor has commenced performance, and status of work. To preclude recurrence,
the Director of the Program Office includes in the package recommendations for corrective
action. If the Government representative who made the unauthorized commitment is no longer
available, appropriate program personnel provide this information to the contracting officer,
along with the name of the employee who made the commitment.

The contracting officer evaluates this information, makes a determination with respect to
reasonableness of price and recommends whether payment should be made, and forwards the
documentation to the HCA.

The HCA is responsible for assuring the implementation and monitoring of a corrective action
plan. A copy of each ratification action approved by an HCA, along with supporting
documentation, is provided to the Headquarters Office of Contract Management.

For individual unauthorized commitments involving amounts in excess of $25,000, the HCA
evaluates the supporting information and, if the HCA concurs, forwards the package to the
Procurement Executive.

The Procurement Executive may ratify the unauthorized commitment. When appropriate,
concurrence of the Senior Program Official is obtained. The Procurement Executive monitors the
implementation of the corrective action plan.

If the Procurement Executive does not ratify the action, the file will be returned to the HCA with
an explanation of the decision not to ratify.

If an unauthorized commitment is ratified, the supporting documentation is included as part of

the official contract file. If an unauthorized commitment is not ratified, the documentation is
maintained for audit purposes as a separate file by the cognizant contracting office.
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Selection, Appointment and Termination of Appointment

The DOE system for the selection, appointment, and termination of appointment of contracting
officers is established in DOE O 541.1, Appointment of Contracting Officers and Contracting
Officer Representatives.

Contracting Officer's Representatives

A contracting officer may designate other qualified personnel to be the Contracting Officer's
Representative (COR) for the purpose of performing certain technical functions in administering
a contract. These functions include, but are not limited to, technical monitoring, inspection,
approval of shop drawings, testing, approval of samples, and other functions of a technical
nature.

The COR acts solely as a technical representative of the contracting officer and is not authorized
to perform any function that results in a change in the scope, price, terms or conditions of the
contract.

Under limited conditions, non-Government personnel may be appointed CORs. These
appointments would be made on an as-needed basis and would not allow the performance of
inherently Governmental functions by the COR. The Procurement Executive's approval to
appoint non-Government personnel as a COR must be obtained in advance of the designation.
DOE O 541.1, Appointment of Contracting Olfficers and Contracting Officer Representatives,
establishes the procedures for the appointment of CORs. An individual designated by a
contracting officer to be a COR must have completed a minimum of 24 hours of formal
education in basic Government procurement or contract administration or have at least one year's
experience as a COR at a Federal agency.

All COR designations are to be by name and position title and made in writing by the contracting
officer. The COR designation letter also identifies the responsibilities and limitations of the
designation. A copy of the COR designation is furnished to the contractor and the contract
administration office.

Attachment C is a model COR designation letter for use by contracting officers and may be
tailored as appropriate for local use.

Uniform Contract Format

What is the Uniform Contract Format?
The Uniform Contract Format (UCF) is the standard contract format identified in FAR Part

14.201 for Sealed Bidding and FAR Part 15.204 for Negotiation that is required in the generation
of solicitations and contracts. The UCF organizes contractual material into four separate parts.
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Part I--The Schedule

A ... Solicitation/contract form.

B.... Supplies or services and prices/costs.

C.... Description/specifications/statement of work.
D.... Packaging and marking.

E.... Inspection and acceptance.

F.... Deliveries or performance.

G.... Contract administration data.

H.... Special contract requirements.

Part II--Contract Clauses

I... Contract clauses.

Part III--List of Documents, Exhibits, and Other Attachments
Jo List of attachments.

Part IV--Representations and Instructions.

K..... Representations, certifications, and other statements of offerors or respondents.
L... Instructions, conditions, and notices to offerors or respondents.
M. Evaluation factors for award.

The FAR exempts several types of contracts from the requirement to use the UCF, including
construction, architect-engineer services, subsistence, letter requests for proposals, and contracts
specifically exempted by the agency head or designee.

Does the Uniform Contract Format apply to the Department's M&O contracts?

Yes. The Department of Energy has not made a determination to specifically exempt its M&O
contracts from the FAR requirement to use the Uniform Contract Format. During its review of
existing M&O contracts, the Office of Procurement and Assistance Policy found that the
majority of DOE's procurement offices were using the UCF. However, several offices were
administering active contracts that have not yet been converted to the UCF. Converting these
remaining contracts to the UCF will conform the Department's contracts to FAR practices and
will facilitate a more consistent approach in the organization and structure of M&O contracts.

What do DOE Procurement Offices need to do?

All M&O contracts must be converted to the Uniform Contract Format. This may be
accomplished at different occasions - such as contract renewal, modification, or re-competition.
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Each DOE field office that still has contracts not following the UCF must identify the most
opportune time to convert them to the UCF.

Attachment A - DEAR Contract Reform Clauses

Integration of Environment, Safety, and Health into Work Planning and Execution.
Preservation of Individual Occupational Radiation Exposure Records.

Displaced Employee Hiring Preference.

Allowable Costs and Fixed-Fee (Management and Operating Contracts).
Allowable Costs and Fixed-Fee (Support Contracts).

Property.

Insurance--Litigation and Claims.

Cost Prohibitions Related to Legal and Other Proceedings.

Preexisting Conditions.

Make-or-Buy Plan.

Workforce Restructuring Under Section 3161 of the National Defense Authorization
Act for Fiscal Year 1993.

Laws, Regulations, and DOE Directives.

Access to and Ownership of Records.

Overtime Management.

Attachment B - Standard Financial Management Clauses

DEAR Clauses:

Accounts, Records, and Inspection.

Obligation of Funds.

Payments and Advances.

Management Controls.

Liability with Respect to Cost Accounting Standards.
Work for Others Funding Authorization.

Financial Management.

Integrated Accounting.

FAR Clauses:

Cost Accounting Standards.
Administration of Cost Accounting Standards.

Attachment C -Model COR Designation Letter

Designation of Contracting Officer's Representative for Contract No. DE-AC-
with

To:
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Pursuant to DOE Order O 541.1, Appointment of Contracting Officers and Contracting Olfficer
Representatives, and in accordance with the Technical Direction clause contained in the subject
contract, you are hereby designated to act as the Contracting Officer's Representative (COR) in
relation to the supplies and/or services to be provided under the subject contract. You must,
therefore, familiarize yourself with the requirements of the contract and your responsibilities
relative to these requirements. Your duties will consist of the following:

A. Monitor Contract Compliance. Ensure that the Contractor complies with all technical
requirements of the work defined in the scope of work, including reports, documentation, data,
work products, milestone schedules, and deliverables. In this connection, you should:

1. Inform the Contracting Officer (CO) in writing of any performance failure by the Contractor.

2. Inform the CO if you foresee that the contract or any task order will not be completed
according to schedule. Your written notice should include your recommendations for resolving
the schedule problem.

3. Ensure that the government meets its contractual obligations to the Contractor. This includes,
but is not limited to, furnishing any government property and services specified in the contract,
and providing timely Government comment on or approval of draft contract deliverables as may
be required by the contract.

4. Inform the CO in writing of any necessary changes to the contract or task orders, as
applicable, giving a full explanation of the proposed changes. A written request must be
processed through the CO to effect any changes in the scope of work, task order, reporting
requirements, or any other part of the contract. If the Contractor proposes a change, you are to
obtain a written statement to that effect and forward that statement along with your
recommendations to the CO. Your request should include the estimated cost of any proposed
increase or decrease in the scope of work and the availability of funds. You should ensure that
changes in the scope of work, including delivery schedule, are issued by written contract
modification by the CO before the Contractor proceeds with the changes.

5. Issue technical direction within the limitations set forth in this designation and in accordance
with the Technical Direction clause of the contract. Such technical direction should be in writing.
A copy of all technical direction sent to the Contractor will be provided to the CO.

6. Assist the Contractor in interpreting the technical requirements of the contract. Immediately
report to the CO in writing all technical issues which cannot be resolved without increasing costs
or changing the contract. Also immediately report in writing any issues that cannot be mutually
agreed to so that the CO can take action to resolve the issues. Such reports must include the facts
pertinent to the issues and the recommended action.

7. Inspect and accept all deliverables within the scope of the contract. Review contract
deliverables for unauthorized work.
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8. If the contract contains a task ordering clause, recommend approval of task orders to the CO.

9. Inform the CO, in writing, of the need to exercise the contract option, if any, for additional
time and/or quantities of units acquired.

10. Complete and return the past performance Contractor Performance Report when requested.

11. Ensure that requirements and policies of FAR 37.104, Personal Services Contracts, are
adhered to and that no employer-employee relationship between Government and Contractor
employees is created. [Note: The DOE Acquisition Guide, Part 37, provides guidance on support
service contracting, a copy of which is available from the CO.]

12. Inform the CO of any potential or evidence of organizational conflict of interest (OCI)
problems. [OCI means that because of other activities or relationships with other persons, a
person is unable or potentially unable to render impartial assistance or advice to the Government,
or the person's objectivity in performing the contract work is or might be otherwise impaired, or
a person has an unfair competitive advantage. ]

B. Monitor Administrative and Funds Aspects of Contract.
1. Notify the CO immediately of any indication that the cost to the government for completing
performance under the contract will exceed the amount stated in the contract or task orders, as

applicable.

2. Report any indication that costs are being incurred which are not appropriately chargeable to
the contract.

3. Monitor travel under the contract to assure the necessity, number of travelers, and duration are
appropriate.

4. Review and certify Contractor's periodic vouchers or invoices for payments in relation to the
contract and progress reports to determine whether work accomplished is commensurate to
payment requested. Questionable costs should be reported promptly to the CO for appropriate
resolution.

C. Property Management (as applicable).

1. Review and comment on the Contractor's request for government-furnished facilities, supplies,
materials, and equipment and forward the request to the CO for disposition.

2. Review and comment on the Contractor's request for consent to the purchase of supplies,
materials, and equipment, and forward the request to the CO for disposition.
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3. Review and comment on the Contractor's lease-purchase analysis or make-buy decisions.
4. Review and comment on the Contractor's submitted property management reports.
D. Assist in Close-out of Contract.

1. Forward a written statement to the CO attesting to the Contractor's completion of technical
performance, delivery, and acceptance of all goods and services for which inspection and
acceptance are delegated.

2. In accordance with DOE policies and procedures existing upon close-out, provide any
required close-out information to the CO; and make disposition of all records and documents
pertinent to the administration of the contract which you retained in your capacity as COR during
the period of performance.

As a matter of practice, the COR should prepare a written record of meetings, trips, and
telephone conversations relating to the contract. Each record and all correspondence relating to
the contract should cite the contract number. It is requested that a copy of records or
correspondence that you generate or receive relating to the contract be furnished to the CO and
all other interested parties having a need to know. The utmost care must be given to restrictions
regarding proprietary data, as well as classified and business-sensitive information.

In performing these responsibilities, you are not authorized to redelegate any COR responsibility
to others; or negotiate terms or make any agreements or commitments with the Contractor which
involve a change in the scope, price/cost, terms, or conditions of the contract. Only the CO is
authorized to modify any term or condition of the contract, waive any requirement of the
contract, or approve the payment of vouchers.

Please acknowledge acceptance of the COR designation and return one copy to the CO identified
below.

ACCEPTANCE OF COR DESIGNATION

Contracting Officer Name Date
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Guiding Principle

e The Balanced Scorecard (BSC) program ensures that there is an established and
consistent approach utilized by Departmental procurement and purchasing
organizations in assessing accomplishments, and managing performance of its
Management and Operating contracts.

Balanced Scorecard Performance Assessment
Program

[References: FAR Subpart 17.6, DEAR 970.0370-1, DEAR 970.4401-1, DEAR 970.4402-2]

1. Summary of Latest Changes

This update revises the applicability of the Balanced Scorecard Program to DOE management
and operating (M&O) contracts. Federal procurement offices are encouraged to continue their
use of the BSC, however, The Critical Few Program has replaced the BSC for purposes of
corporate wide performance assessment of DOE Federal procurement offices.

2. Overview

This section provides guidance and instruction to Departmental contracting personnel regarding
the implementation and administration of the Balanced Scorecard procurement performance
assessment programs. This program was established in 1998 (Acquisition Letter 98-10,
December 8, 1998). Initially, it was used by the Department’s federal procurement offices,
subsequently expanded to M&O contracts, and recently revised to include only the and M&O
contractors since, the federal procurement offices have transitioned to the Critical Few Program.

Under the M&O BSC, contractor peer review teams are utilized. This program was established
by a Procurement Evaluation and Re-engineering Team and represents a partnering of Federal
and contractor personnel in evaluating the efficiency and effectiveness of contractor

purchasing systems. This independent peer review program the most acceptable alternative to
the Contractor Purchasing System Reviews for M&O contracts. Contracting Officers, as part of
their overall responsibility for oversight of the performance of M&O contractors, including their
purchasing activities, are to encourage their contractors to implement the Balanced Scorecard
methodology described herein. Use of the Balanced Scorecard is consistent with the contractor’s
responsibility for developing management control systems that meet the requirements of DEAR
970.0370-1.

3. Understanding the BSC
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A complete description of the Balanced Scorecard program can be found in the document
entitled “Balanced Scorecard Performance Measurement and Performance Management
Program.” This document is located at:

http://www.energy.gov/imanagement/downloads/balanced-scorecard-program

Among other business systems, this document explains the business systems assessment program
applicable to purchasing offices. It was developed to assist all Department and contractor
personnel involved with assessing performance of the Department’s M&O contractor purchasing
systems. It describes the implementation procedures, evaluation standards, reporting process,
and other administrative issues.

4. Responsibility of the Heads of Contracting Activities (HCAS)

As part of the DOE review of contractor management control systems described at DEAR
970.0370-1, the Department’s HCAs are responsible for promoting acceptance of the described
assessment methodology by their M&O contractors when the contractor purchasing systems are
covered by DEAR 970.4402-2.

This guidance will be maintained and updated by the Office of Field Assistance and Oversight
Division, MA-621.

pg. 17


http://www.energy.gov/management/downloads/balanced-scorecard-program

Acquisition Guide Chapter 1.2 January 2007

Head of Contracting Activity (HCA) Authority, Functions, and Responsibilities
Guiding Principles

* HCA authority creates a fiduciary responsibility on the designee.

* The HCA, as the senior contracting official has ultimate responsibility for ensuring that
contract management systems, awards, and administration of contracts and financial assistance
are in accordance with laws, regulations, and DOE policies.

* HCA'’s, in re-delegating authorities, must ensure that individuals are qualified to act on the

HCA’s behalf.

[Reference: FAR 1.601]
Overview

This chapter provides a summary of HCA authorities based on statute, FAR, DEAR, and DOE
Orders. It serves as a general guide to the authorities that may be conferred via a formal
delegation of HCA authority from the Department of Energy Senior Procurement Executive.
This formal delegation prescribes the specific source and scope of the HCA’s authority with
respect to that individual’s contracting actions. HCA delegations are unique and specific to the
individual program or field activity, based on mission, workload, performance and other factors
considered by the DOE Senior Procurement Executive.

Objective

The attached tables provide a digest of the responsibilities that accompany the
delegation/designation and provide an understanding of the roles, responsibilities, and authorities
of the HCA within the overall acquisition framework.

Guidance

Authority delegated to an HCA may be either non-delegable or delegable. Non-delegable
authority is one that cannot be re-delegated by the HCA to someone else, e.g., authorities which
are deemed of such importance or sensitivity that the personal attention, expertise, or
involvement of the HCA is considered necessary. A list of non-delegable authority and
references are provided in Table-1.

A delegable authority is one that may be conferred or re-delegated to another individual. When
such authority is re-delegated, it does not imply that the delegated authority is relinquished by
the HCA. Although certain authorities may be re-delegated, the HCA retains full responsibility
and accountability for ensuring compliance with applicable law, regulation, policy and
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procedures. Before re-delegating any authorities, the HCA must understand the extent to which
such re-delegation is permissible. These limitations and conditions are prescribed in the HCA’s
specific delegation/designation letter. (A list of potentially delegable HCA authorities and
references are summarized or listed in Table-2.)

Although certain statutes, the FAR, DEAR, and DOE Orders provide for the delegation of
certain procurement authorities and functions to the HCA, some have been retained by the Senior

Procurement Executive. These authorities are listed under Table-3.

References to authorities pertaining to sales contacts may be delegated to an HCA are listed in
Table-4.
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Table I. Non-Delegable HCA Functions and Responsibilities

A non-delegable authority is one that cannot be transferred by the HCA to another. Typically, the types of authority that cannot be delegated are those which are deemed of such importance or
sensitivity that the personal attention, expertise, or involvement of the HCA are considered necessary.

1. Ratify unauthorized commitments in accordance with FAR 1.602-3(b)(2). Note: DEAR 901.602-3(b)(3) limits the HCA ratification authority

Ratification of Unauthorized only to individual unauthorized commitments of $25,000 or less and states that HCA ratification authority is nondelegable.

Commitments

2. As stipulated in DEAR 901.601(a), the HCA is responsible for making formal contracting officer appointments within their respective

Appointment of Contracting Officers . ..
contracting activity.

3. Approve the waiver of any general rule or procedure of FAR Subpart 9.5, Organizational and Consultant Conflicts of Interest, if in the
Government’s best interest in accordance with FAR 9.503 as authorized by DEAR 909.503. Note: This authority may not be delegated below the
level of HCA in accordance with FAR 9.503.

4. FAR Subpart 3.7—Voiding and Rescinding Contract, states that the Government has authority to void and rescind contracts involving criminal
or ethical violations related to the acquisition process, specifically, where (1) A final conviction for bribery, conflict of interest, disclosure or
receipt of contractor bid or proposal information or source selection information in exchange for a thing of value or to give anyone a

competitive advantage in the award of a Federal agency procurement; or (2) the Agency head or designee determined that contractor bid or
Improper Business Practices and proposal information or source selection information has been disclosed or received in exchange for a thing of value, or for the purpose of
Conflicts of Interest obtaining or giving anyone a competitive advantage in the award of a Federal Agency procurement (18 U.S.C. 218 and 41 U.S.C 423)

5. FAR clause 52.203-8, subparagraph (a)(2)(ii) stipulates that the Government may rescind a contract with respect to which the HCA has
determined, based on a preponderance of the evidence, that a Contractor or someone acting for a Contractor has engaged in conduct constituting an
offense punishable under Section 27(e)(1) of the Office of Federal Procurement Policy Act (41 U.S.C. 423). See FAR 3.704, however, which
provides that the HCA may consider voiding or rescinding a contract if the Agency Head or designee determines, based upon the preponderance of
the evidence, that a Contractor or someone acting for a Contractor has violated Section 27(e) of the Act.

6. FAR 16.601(d)(1)(ii) requires that prior to executing a T&M or Labor Hour contract a determination and finding must be made that no other
Contract Type contract type is appropriate. Approval of the HCA is required when the base plus option periods exceeds three years.

7. Approve a determination to cancel an IFB and reject all bids before award but after opening in accordance with FAR 14.404-1(c) and optionally
Cancellation of Invitation For Bids (IFBs) |to approve the completion of the acquisition through negotiation in accordance with FAR 14.404-1(e). These authorities are delegated without
power of further delegation by DEAR 914.404-1.
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Table I. Non-Delegable HCA Functions and Responsibilities

8. Approve a determination in cases of mistakes in bids alleged after opening of bids and before award and make all administrative determinations
Mistake In Bids regarding withdrawal of bids in accordance with FAR 14.407-3 as authorized without power of further delegation by DEAR 914.407-3.

Waiver of Cost or Pricing Data 9. Waive the requirement for submission of cost or pricing data without power of further delegation in accordance with FAR 15.403-1(c)(4).

10. Approve a determination that it is not practicable to include the solicitation provision FAR 52.223-13, “Certification of Toxic Chemical
Toxic Chemical Reporting Reporting,” in a solicitation or class of solicitations without power of further delegation in accordance with FAR 23.905(b).

11. Provide corrective relief in response to a protest for a procurement with a total value within the HCA’s delegated authority, without power of
further delegation in accordance with DEAR 933.102(b).

12. For agency level protest, if FAR 33.103(f) requires that award bewithheld or performance be suspended or the awarded contract be terminated
pending resolution of an agency protest, authority to award and/or continue performance of the protested contract may be requested by the Head of
the Contracting Activity (HCA), concurred in by counsel, and approved by the Procurement Executive.

13. In accordance with DEAR 933.103(i), the HCA shall decide agency level protests filed with the contracting officer before or after award shall
be decided by the Head of the Contracting Activity except for the following, which shall be decided by the Procurement Executive: (i) the protester
requests that the protest be decided by the Procurement Executive, (ii) the HCA is the contracting officer of record at the time the protest is filed,
having signed either the solicitation where the award has not been made, or the contract, where the award or nomination of the apparent successful
offeror has been made, (iii) the HCA concludes that one or more of the issues raised in the protest have the potential for significant impact on DOE
Protest acquisition policy.

12. As set forth in DEAR 933.103(k), agency level protests shall be decided within 35 days of receipt of the protest with DOE unless a longer
period of time is determined to be needed.

14. Authorize award of a contract after receiving notice from the GAO of a protest being filed directly with the GAO without power of further
delegation in accordance with FAR 33.104(b). Prior to issuing such authorization, the HCA shall obtain concurrence from the DOE counsel
handling the protest, obtain endorsement from the Senior Program Official, and the approval of the Procurement Executive in accordance with
DEAR 933.104(b).

15. Authorize continuation of contract performance after receiving notice of a GAO protest received after contract award without the power of
further delegation in accordance with FAR 33.104(c). Prior to issuing such authorization, the HCA shall obtain concurrence from the DOE counsel
handling the protest, obtain endorsement from the Senior Program Official, and the approval of the Procurement Executive in accordance with
DEAR 933.104(c).

Labor Standards for M&O Contracts 16. Approve a determination that operational or maintenance contracts or work items are “non-covered” by the Davis-Bacon Act as authorized
Involving construction without power of further delegation by DEAR 970.2204-1-1(a)(2).
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Table II. Delegable HCA Functions and Responsibilities

A delegable authority is an authority that is able to transfer from one individual. The term does not imply a giving up of authority but, rather, the conferring of authority to another individual to
do things that otherwise must be done by the HCA. When a delegation occurs, it does not free the HCA from his or her duty to see to it that performance is properly complied with.

Identified below are functions that the HCA has the authority to delegate, but the level to which it is re-delegated may be limited as is the nature of the re-delegation.

1. Authorize an individual disqualified from participation on a procurement, due to discussions with an offeror regarding possible employment, to
resume participation in the procurement or determine a period of disqualification for that individual in accordance with FAR 3.104-5(c)(2).

2. Investigate and resolve possible violations of procurement integrity rules in accordance with FAR 3.104-7. The HCA may delegate this authority
only in accordance with FAR 3.104-7(g).

3. Evaluate reports of suspected violations of the “Gratuities” clause, FAR 52.203-3, and report positive findings to the Procurement Executive for
disposition in accordance with DEAR 903.203(a).

4. Where there has been a final conviction for procurement integrity offenses punishable under Subsection 27(e) of the Office of Federal Procurement
Policy Act, or if the Agency head or designee has determined that such an offense has occurred, the HCA shall consider declaring void or rescinding a
Improper Business Practices and|contract, recover the amounts expended under the contract, and recommend the initiation of suspension or debarment proceedings as authorized by, and
Conflicts of Interest in accordance with the requirements of, FAR 3.704(c). Note that DEAR 949.101 also requires the HCA to notify the Procurement Executive prior to
taking any action to terminate contracts for the operation of Government-owned facilities, any prime contract or subcontract in excess of $10 million,
and any contract termination which is likely to provoke unusual interest.

5. Concur with a Contracting Officer’s (CO) determination to reduce fee or amounts payable to a contractor based on a violation by the contractor or
any of its employees of a rule, regulation, or order relating to the safeguarding or security of Restricted Data or other classified information, or concur
with a CO’s determination that no fee reduction is warranted for a particular performance failure(s) that would otherwise warrant a reduction, in
accordance with DEAR 904.401(c)(3) and 923.7002(a)(3).

6. Approve CO conflict of interest plans in accordance with FAR 9.504(c).

7. Approve resolution of conflict or potential conflict of interest issues in accordance with FAR 9.506(d)(3).

8. Authorize the use of paid advertisements in newspapers and trade journals in accordance with DEAR 905.502(a).

9. Approve class justifications for other than full and open competition that are within the HCA’s level of delegated authority for certain types of
contracts listed at DEAR 906.304.

Competition 10. Appoint a contracting activity competition advocate in accordance with DEAR 906.501.
11. Appoint a Contracting Activity Ombudsman for task and delivery order contracts in accordance with FAR 16.505(b)(5) as authorized by DEAR

16.505(b)(5). The FAR requires that the person be a senior agency official who is independent of the CO and the DEAR requires that the person
appointed be a senior manager.
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Table II. Delegable HCA Functions and Responsibilities

Special Items

12. Approve the direct purchase of “special purpose vehicles” for use by DOE and its authorized contractors in accordance with DEAR 908.7101-3.

13. Arrange to sell, as exchange sales, used motor vehicles being replaced and to apply the proceeds to the purchase of similar new vehicles in
accordance with DEAR 908.7101-4(b).

14. Authorize the purchase of used vehicles based on “special circumstances” in accordance with DEAR 908.7101-5.

15. Authorize the replacement of materials handling equipment earlier than the date specified in FPMR 41 CFR 101-25.405 and DOE-PMR 41 CFP
109-25.4 in accordance with DEAR 908.7112.

16. Authorize contractors to obtain electronic data processing tape from sources other than those specified in FPMR 41 CFR 101-26.508-1 in
accordance with DEAR 908.7116(b).

Cost and Price

17. Waive the requirement for inclusion of clause 52.214-27, “Price Reduction for Defective Cost or Pricing Data — Modifications — Sealed Bidding,’
in a contract with a foreign government or agency in accordance with FAR 14.201-7(b)(2).

>

18. Waive the requirement for inclusion of clause 52.214-28, “Subcontractor Cost or Pricing Data — Modifications — Sealed Bidding,” in a contract
with a foreign government or agency in accordance with FAR 14.201-7(c)(2).

19. Approve a determination that it is in the best interest of the Government to make award to an offeror that did not comply with the requirement to
submit cost or pricing data or information other than cost or pricing data in accordance with FAR 15.403-3(a)(4).

20. Approve a determination that the weighted guidelines method for computing fee is unsuitable and therefore not required for a procurement given
“unusual pricing situations” in accordance with DEAR 915.404-4-70-4(c).

21. Approve a CO’s unilateral determination of reasonable price and fee in the definitization of a letter contract in accordance with FAR 16.603-2(c).

Precontract Costs

22. Approve a finding authorizing precontract costs for a period greater than 15 days in accordance with DEAR 931.205-32(b)(1).

Contract Type

23. Approve the use of two-step sealed bidding in accordance with DEAR 914.502(c).

24. Approve the use of a clause providing price adjustments based on cost indexes of labor or materials in accordance with FAR 16.203-4(d)(2) as
authorized by DEAR 916.203-4(d)(2).

25. Authorize the use of a fixed-ceiling-price contract with retroactive price redetermination in accordance with FAR 16.206-3(d).

26. Authorize the use of a letter contract in accordance with FAR 16.603-3.

27. Authorize the use of a multi-year contract in accordance with FAR 17.105-1(a).
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Table II. Delegable HCA Functions and Responsibilities

Socio-Economic Issues

28. Appoint a small business specialist for the contracting activity in accordance with DEAR 919.201(c).

29. Issue a decision in response to an appeal of a CO’s rejection of a Small Business Administration recommendation to set aside a procurement for
small businesses in accordance with FAR 19.505(b).

30. Approve a determination to continue a procurement action following receipt of an appeal of a CO’s rejection of a Small Business Administration
recommendation to set aside a procurement for HUBZone small businesses in accordance FAR 19.1305(e).

31. Issue a decision in response to an appeal of a CO’s rejection of a Small Business Administration recommendation to set aside a procurement for
HUBZone small businesses in accordance with FAR 19.1305(e).

32. Approve a determination to continue a procurement action following receipt of an appeal of a CO’s rejection of a Small Business Administration
recommendation to set aside a procurement for Service-Disabled Veteran-Owned small businesses in accordance FAR 19.1405(d).

33. Issue a decision in response to an appeal of a CO’s rejection of a Small Business Administration recommendation to set aside a procurement for
Service-Disabled Veteran-Owned small businesses in accordance with FAR 19.1405(d).

Labor

34. Designate programs or requirements for which it is necessary that contractors be required to notify the Government of actual or potential labor
disputes that are delaying or threaten to delay timely contract performance in accordance with FAR 22.101-1(e).

35. Approve the award of a contract that will be subject to the Walsh-Healey Public Contract Act in accordance with DEAR 922.608-4(a).

36. Approve the award of a contract in the absence of a pre-award clearance from the Department of Labor’s Office of Federal Contract Compliance
Programs (OFCCP) when OFCCP has notified DOE that a pre-award evaluation cannot be completed by the required date, as authorized by, and
accordance with the requirements of FAR 22.805(a)(8).

37. Approve straight time wage rates and overtime rates for laborers and mechanics engaged in work under cost-reimbursement construction contracts
performed within the United States in accordance with FAR clause 52.222-16.

Buy American Act

38. Approve a determination that the Buy American Act is not applicable because an article, material, or supply is not mined, produced, or
manufactured in the United States in sufficient and reasonably available commercial quantities of a satisfactory quality in accordance with FAR
25.103(b)(2). Note: DEAR 925.102 authorizes CO’s to make this determination for procurements valued at $1 million and less.

39. Approve a determination that the Buy American Act is not applicable because a particular construction material is not mined, produced, or
manufactured in the United States in sufficient and reasonably available commercial quantities of a satisfactory quality in accordance with FAR
25.202(a)(2). Note: DEAR 925.202 authorizes CO’s to make this determination for materials valued at $100K and less.

pg. 24



Acquisition Guide

Chapter 1.2 September 2009

Table II. Delegable HCA Functions and Responsibilities

Bonds and Insurance

40. Approve the use of bonds in connection with acquiring supplies and services other than those types of bonds recognized under FAR 28.1, in
accordance with FAR 28.105.

41. Approve the substitution of a new surety bond covering all or part of the obligations on a bond previously approved in accordance with FAR 28.106
2.

Contract Financing

42. Approve a determination authorizing the use of advance payments in accordance with FAR 32.202-1 as authorized by, and in accordance with the
further requirements of, DEAR 32.402(e)(1).

43. Authorize the use of progress payments based on a percentage or stage of completion in accordance with FAR 32.102(e)(2) as authorized by, and in
accordance with the further requirements of, DEAR 932.102(e)(2).

44. Requests for "unusual progress payments" pursuant to FAR 32.501-2, which are considered favorable, shall be forwarded by the HCA, in
accordance with DEAR 932.501-2(a)(3), with supporting information, to the Procurement Executive, who, after coordination with the Chief Financial
Officer, Headquarters, will approve or deny the request.

45. Approve the use of “unusual” contract financing for commercial item purchases in accordance with FAR 32.202-1(d).

Construction and A&E

46. Approve performance of cost-plus-fixed-fee, price-incentive, or other contracts with cost variation or cost adjustment features concurrently at the
same construction work site with fixed-price, lump sum, or unit price contracts in accordance with FAR 36.208.

47. Waive the requirement to issue presolicitation notices on construction requirements expected to equal or exceed $100,000 that will be awarded
using sealed bidding procedures in accordance with FAR 36.213-2(a).

48. Establish criteria to be considered by the CO when deciding to use two-phase design-build selection procedures, in accordance with FAR
36.301(b)(3)(vi).

49. Provide general direction to the evaluation board when acquiring architect-engineering services in accordance with FAR 36.602-3.

50. Establish procedures which ensure that fully qualified personnel prepare and review performance reports when acquiring architect-engineering
services in accordance with FAR 36.604(a)(5).

51. Approve a determination applicable to a fixed-price architect-engineer contract that cost limitations are secondary to performance considerations
and additional funding can be expected in accordance with FAR 36.609-1(c)(1).

Property (Including Nuclear
Material)

52. Approve an exception allowing the use of cost-reimbursement contracts, or subcontracts, for the fabrication of end items using special nuclear
material in accordance with DEAR 945.303-1(b).

53. Approve an exception allowing the use of cost-reimbursement contracts, or subcontracts, for the conversion or scrap recovery of special nuclear
material in accordance with DEAR 945.303-1(c).

54. Approve a determination that it is necessary to install Government production and research property on land not owned by the Government in such
a way as to be nonseverable in accordance with FAR 45.309(a).

55. Determine the type of plant equipment and dollar threshold for non-Government use of DOE plant equipment and authorize non-Government use
exceeding 25% of operational use in accordance with DEAR 945.407.
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Acquisition Planning & Source
Selection

56. Approve the use of solicitations for information or planning purposes in accordance with DEAR 915.201(e).

57. Concur with a Source Selection Official’s decision to employ non-Federal evaluators or advisors, including employees of DOE M&O contractors in
Source Evaluation Boards, in accordance with DEAR 915.207-70(f)(3).

58. Concur with a CO determination that contractor restrictive markings of data under a contract are not authorized in accordance with FAR 27.404(h).

Data Rights
59. Review a CO final decision to demand reimbursement of Government costs in a case where a post-award protest is sustained as the direct result of
Protests an awardee’s intentional or negligent misstatement, misrepresentation, or miscertification in accordance with FAR 33.102(b)(3)(ii).
60. Approve a determination that a written contract cannot be obtained and that issuance of a purchase order is not feasible for ordering utility services
. in accordance with FAR 41.202(c)(2).
Utilities ©2)

61. Approve a determination that use of a GSA area-wide utility contract is not advantageous to the Government in accordance with FAR
41.204(c)(1)(ii).

Contract Administration

62. Approve the delegation of authority to a contract administration office authorizing it to issue orders under provisioning procedures in existing
contracts and under basic ordering agreements for items and services identified in the schedule in accordance with FAR 42.202(c)(2).

Value Engineering

63. Approve a determination for the Government not to share collateral savings derived from a value engineering change proposal given that the cost of|
calculating and tracking the collateral savings will exceed the benefits to be derived in accordance with FAR 48.104-3(a).

Contract Termination

64. Establish settlement review boards for contract terminations as authorized by, and in accordance with the requirements of, DEAR 949.111.

Contractor Use of Government
Sources

65. Authorize contractors performing under cost-reimbursement contracts and subcontractors performing under cost-reimbursement subcontracts,
where all higher tier contracts and subcontracts are cost-type, to use Government supply sources in accordance with the requirements and procedures in
FAR Part 51, as authorized by DEAR 951.102.
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M&O Contracts

66. Authorize a Management and Operating (M&O) contract employee to assume a position requiring DOE access authorization prior to the access
authorization being granted in accordance with DEAR 970.2201-1-2(a)(1)(ii).

67. Prescribe classes of work to which applicability or non-applicability of the Davis-Bacon Act are clear for which the HCA will require no further
DOE determination on coverage in advance of the work, as authorized by, and in accordance with the requirements of, DEAR 970.2204-1-1(b)(3).

68. Determine the period of time which an M&O contract employee must have been separated from work under a DOE contract prior to being eligible
to assist in the preparation of a proposal or bid for services which are similar or related to those being performed under the DOE contract, which are to
be performed by the contractor or its parent or affiliate organization for commercial customers in accordance with DEAR 970.2704-1(b).

69. Authorize the direct acquisition and furnishing to M&O contractors of Government furnished property, equipment, material, or services in
accordance with DEAR 970.2903-1(b).

70. Authorize a CO to consider an M&O contractor’s request for additional compensation, requesting fee in addition to its normal fee (in the case of a
contractor managing and operating a laboratory) or compensation based on actual cost, in accordance with DEAR 970.3102-3-70(a)(3).

71. Authorize advance payments without interest and approve the findings, determinations and contract terms and conditions concerning advance
payments in accordance with DEAR 970.3204-1(a).

72. Approve a deviation from the requirements of DEAR 970.3204-1(c) pertaining to the Government’s contract with an M&O contractor and the
financial institution where advance payments will be deposited, in accordance with DEAR 970.3204-1(d).

73. Approve deviations from the standard financial management clauses specified in paragraphs (a) and (b) of DEAR 970.3270 in accordance with
DEAR 970.3270(c).

74. Waive the requirement for an M&O contractor to certify that its submission for settlement of costs contains only allowable costs in accordance with
DEAR 970.4207-03-02(e).

75. Establish thresholds within the HCA’s delegated authority, by subcontract type and dollar level, for the review and approval of proposed
subcontracting actions by M&O contractors in accordance with DEAR 970.4401-2(a).

76. Pursuant to DEAR 970.4401-2(a), the Heads of the Contracting Activities shall take such action as may be required to insure compliance with the
procedure for purchasing from contractor-affiliated sources or the purchase of specific items, or classes of items, which by the terms of the contract may
require DOE approval

77. Pursuant to DEAR 970.4401-2(h), the Heads of the Contracting Activities shall assure that the contracting activity establishes and maintains files
of the documents associated with the review and approval of subcontract actions subject to DOE review and approval. Those files shall include, among
other necessary documentation, an appraisal of the proposed action by the contracting activity and a copy of the approving or disapproving document
forwarded to the management and operating contractor, including a listing of any deficiencies, a listing of any required corrective actions, any
suggestions, or other relevant comments.

78. Establish the value threshold for Government review of M&O contractor purchases from contractor-affiliate sources in accordance with DEAR
970.4401-3(a)(2).

79. Approve M&O contractor determinations that the Buy American Act does not apply because of “nonavailability” for items in excess of $100,000 in
accordance with DEAR clause 970.5244-1, “Contractor Purchasing System.”

80. Authorize M&O contractors with approved purchasing systems to make determinations that the Buy American Act is not applicable because of
“nonavailability” for items valued at $100,000 or less in accordance with DEAR clause 970.5244-1, “Contractor Purchasing System.”
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Table III. Authorities Not Delegated to DOE HCAs.

While the FAR allows the delegation of the functions identified below, DOE has established that the authority will not be delegated to the HCAs.

1. A Government official no lower than the HCA may authorize an exception to the prohibition from awarding contracts to Government employees or to firms owned by Government
employees in accordance with FAR 3.602. Note: DEAR 903.603 designates the Procurement Executive as the deciding official for this issue

2. FAR 32.501-2 authorizes the HCA to approve the provision of “unusual” progress payments, however, DEAR 932.501-2 reserves this approval for the Procurement Executive.

Table IV. HCA Authority With Respect To Sales

The following are synopses of specific authorities granted to an HCA pertaining to sales. The list does not address specific responsibilities.

1. Work for Others: DOE Order 481.1B authorizes the Heads of DOE and NNSA Field Elements to: “Assess and where appropriate approve delegations of authority to the contractor for
executing bilateral sales contracts with non-Federal entities that are consistent with DOE-approved standard terms and conditions and satisfy the requirements of DOE M 481.1-1A and DOE

0 481.1B.”
2. Disposal of Property: DOE Order 580.1, entitled, “Department of Energy Personal Property Management Program,” requires DOE organizations to establish surplus personal property
operations when heads of field organizations determine sales operations are in the best interest of the Government.
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Assigning Identifying Numbers Outside of the
Strategic Integrated Procurement Enterprise
System (STRIPES)

Guiding Principles:

* Follow the procedures outlined in AL 2010-03 covering waivers and exceptions
before proceeding with issuing requisitions, solicitations and business instruments
outside of STRIPES.

* Do not duplicate the numbering format in STRIPES when issuing instrument
numbers outside of STRIPES.

[References: DOE O 540.1B, AL 2010-03, AL 2011-30, Cancellation Notice]
I. Overview

This section provides guidance on the DOE's procedures for assigning identifying
numbers to all new requisitions, solicitations and business instruments processed outside
of STRIPES. This Guide Chapter does not apply to instrument numbers issued and
business instruments awarded prior to the deployment of STRIPES at the DOE.

II. Definitions

“Business instrument” means a legal document resulting from a requisition or solicitation
that defines an agreement between the DOE and a company, individual, another
Government agency, or public or private institution. Business instruments include DOE
contracts/awards, Federal Supply Schedule (FSS) orders, purchase card transactions,
Interagency Agreements (IA), financial assistance agreements and Technology
Investment Agreements (TIA).

“DOE” means the U.S. Department of Energy, including the National Nuclear Security
Administration (NNSA).

“Instrument number” means a number associated with a requisition, solicitation or
business instrument. The instrument number remains unchanged throughout the
procurement process, even if the instrument fails to be executed. The number may not be
reused until after the business instrument file has been destroyed.

“Requisition” means a document used to commit funding, leading to a new

contract/award or a modification of an existing contract/award. The requisition document
is also used for financial assistance actions.
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“Solicitation” means a method used by the DOE to request applications, proposals, or
quotations and invite bids.

III. Background

In 2007, the DOE launched STRIPES to be used as the Agency’s acquisition and
financial assistance official system of record. On May 23, 2008, the Department issued
DOE O 540.1B, Departmental Business Instrument Numbering System for Actions
Conducted Outside of the Strategic Integrated Procurement Enterprise System
(STRIPES), to prescribe procedures for assigning identifying numbers to business
instruments processed outside of STRIPES. Because STRIPES provides for the
automatic numbering of acquisition and financial assistance actions, and because the
majority of such actions are created and stored in STRIPES, the Department found little
utility in maintaining DOE O 540.1B, and subsequently cancelled the Order on May 12,
2011.

Acquisition Letter (AL) 2010-03, issued on January 8, 2010, made the use of STRIPES
for the awarding and administering of all acquisition and financial assistance actions by
the Department’s procurement offices, mandatory. The AL required that exceptions to,
or waivers on, the use of STRIPES be issued on a case-by-case basis and be approved by
the Senior Procurement Executive (SPE). Exceptions include awards identified as being
excluded from STRIPES, via a formal policy, by the Office of Procurement and
Assistance Management.

When an exception to the use of STRIPES is approved or a waiver is granted, these
procedures should be used for assigning identifying numbers to new requisitions,
solicitations and business instruments processed outside of STRIPES.

IV. Numbering Format

The numbering format of requisitions, solicitations and business instruments processed
outside of STRIPES has been designed to prevent the duplication of numbers issued by
STRIPES. Therefore, the instrument numbering format outlined by this Guide does not
match the format used for instruments processed within STRIPES.

Instrument numbers are created and formatted as follows:

A. Requisition Numbering

1. Requisition numbers contain the document type, the Fiscal Year (FY) in which the
requisition was initiated, the office symbol for the Program Office initiating the request
and a unique five-character serial number.

Example:

REQ-11XX12345
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REQ — Represents that the document is a Requisition
11 — Represents the FY the Requisition was Initiated
XX — Represents the Program Office Initiating the Requisition
12345 — Represents a Unique Five-Character Serial Number
2. Supplementary requisition numbers must be sequential, beginning with 000
for the New Award initiative. Examples of supplementary requisition numbering are as
follows:
a. REQ-11XX12345.000—New award initiative
b. REQ-11XX12345.001—First subsequent action in FY 2011
c. REQ-11XX12345.002—Second subsequent action in FY 2011
d. REQ-12XX12345.001—The first subsequent action of this series to be issued
in anew FY (Note that the FY in this example changed from FY 2011 to FY
2012)
e. REQ-12XX12345.002—Second subsequent action in FY 2012
B. Solicitation Numbering
1. Solicitation numbers contain the issuing Agency, the document type, the Program
Office initiating the request and the same five-character serial number that was assigned
to the requisition in part A.
Example:
DE-SOL-XX12345
DE — Represents the Department of Energy
SOL — Identifies the document as a Solicitation
XX — Represents the Program Office
12345 — Represents the Unique Five-Character Serial Number Assigned to the
Requisition in Part A

2. Amendment numbers to solicitations must be sequential, beginning with 001, and are
three digits. Examples of amendments to a solicitation are as follows:

a. DE-SOL-XX12345, Amendment 001—First subsequent action
b. DE-SOL-XX12345, Amendment 002—Second subsequent action

c. DE-SOL-XX12345, Amendment 003—Third subsequent action
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C. Business Instrument Numbering

1. Business Instrument numbers contain the issuing Agency, the Contracting Office
initiating the award and the same five-character serial number that was assigned to the
requisition and solicitation in parts A and B.

Example:

DE-XY 12345

DE — Represents the Department of Energy

XY — Represents the Contracting Office Initiating the Award

12345 — Represents the Unique Five-Character Serial Number Assigned to the

Requisition and Solicitation in Parts A and B

2. Modification numbers to business instruments must be sequential, beginning with 001,
and are three digits. Examples of modification numbers to an award are as follows:

a. DE-XY12345, Modification 001—First subsequent action
b. DE-XY 12345, Modification 002—Second subsequent action
c. DE-XY 12345, Modification 003—Third subsequent action
V. Responsibilities
A. Director, Office of Procurement and Assistance Management
1. Define responsibilities in the use of instrument numbers.

2. Assist Program Offices in resolving conflicts and problems associated with the
establishment, assignment or use of instrument numbers.

B. Contracting Office
1. Establish registers for controlling the issuance of unique requisition numbers required
for the preparation of solicitations and business instruments (see Appendix A for a

sample register).

2. When requested by the Program Office, develop a unique requisition number, in
accordance with the instructions herein.

3. Ensure that the Program Office provides the Contracting Office with a complete

requisition package that includes the requisition document containing the unique
requisition number that was previously assigned to it by the Contracting Office.
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4. Develop solicitation and business instrument numbers and record them in the registers
with the unique requisition numbers from which they were derived (see Appendix A for
sample entries in a register).

5. For actions over the micro-purchase threshold, enter award details directly into FPDS-
NG after the award has been signed by the Contracting Officer.

V1. Points of Contact

For further information relating to the guidance contained herein, contact the Contract
and Financial Assistance Division at (202) 287-1330.
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Contract Closeout Procedures

Guiding Principles:

e Contract closeout can protect the government’s interests and free up
significant dollars for current-year program priorities.

e Closeout is completed when all administrative actions have been completed, all
disputes settled, and final payment has been made. The process can be simple
or complex depending on the contract type.

[References: FAR 4.805; FAR 42.705; FAR 42.708; and FAR 45.]

1.0 Summary of Latest Changes

This update: (1) considers Final Rule June 2011 which amended the Federal Acquisition
Regulation (FAR) procedures for closing out contract files and revised procedures for clearing
final patent reports and quick-closeout procedure (from unsettled indirect rates on the contract as
a percentage of total unsettled indirect costs, to both unsettled direct and indirect contract costs
as a percentage of total claimed contract costs), and (2) stresses the importance of releasing
dormant funds and excess funds.

2.0  Discussion

This Chapter concerns the final phase of the contract life cycle. The contract close out process
can vary from very simple in the case of a fixed price supply order using simplified acquisition
procedures to very complex in the case of a multiple year cost reimbursement contract. This
process requires close coordination between the contracting office, the finance office, the
program office, and the contractor. Contract closeout is an important aspect of contract
administration.

FAR 4.804 and the DEAR 904.804 both provide summary level closeout coverage. This Chapter
provides more detailed guidance regarding the individual steps that are required to close various
types of contracts. It is intended as a general guide for use by all DOE contracting activities. It
is not intended to replace established local procedures that may be necessary to address unique
circumstances of a particular organization.

Contract closeout refers to the process of verifying that all the administrative actions have been
taken on a contract that is physically complete. A contract is physically complete when either all
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required supplies or services have been delivered or performed, inspected, and accepted or all
existing options have been exercised or expired; or, a contract termination notice has been issued
to the contractor.

Contract closeout is critical to the Department meeting its acquisition and fiscal responsibilities
and requires coordination with program and finance. The closeout process is a process to finish
or resolve all contractual requirements for a physically complete contract. Closeout is completed
when all administrative actions have been completed, all disputes settled, and final payment has
been made.

The requirements and procedures for contract closeout are established by the Federal Acquisition
Regulation (FAR) 4.804-5, “Procedures for closing out contract files.” FAR 4.804-1 establishes
specific time frames for closing out contract files, depending on the contract type.

To ensure the timely closeout of contracts by the office administering the contract, FAR 4.804-1
provides the closeout lead time standards. Quick closeout procedures (see FAR 42.708) should
be used, when appropriate, to reduce administrative costs and to enable deobligation of excess
funds.

Following contract closeout, the contracting staff must follow up with the contractor past
performance evaluation and with records retention and disposition, in accordance with FAR
4.805. The Office of Federal Procurement Policy has issued guidance in a Contract
Administration Guide that includes best practices regarding closeout issues.

Heads of Contracting Activities’ must follow Departmental regulations at DEAR 904.804-1 and
ensure timely closeout of all contract files which are physically completed or otherwise eligible
for closeout action.

2.1  Applicability. This chapter applies to all contracts and orders, including orders
exceeding the micro-purchase threshold that are placed using a Government purchase card.
These procedures may be supplemented by contracting activities to meet specific organizational
or mission needs.

NOTE: A completed contract should not be closed if the contract is in litigation, under
investigation, pending a termination action or if there is an outstanding claim.

2.2 Responsibilities. The Contracting Officer (CO) is responsible for overseeing the
contract close out with assistance from the Contracting Officer's Representative (COR). Except
for those actions which require a contracting officer’s warrant, the CO or HCA may delegate any
of the duties of contract closeout to other procurement personnel such as contract specialists,
purchasing agents or procurement clerks. Refer to FAR 4.804-5 for the CO’s responsibilities.
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appropriate:

23

2.2.1 Contracting Officer’s Representative (COR). The COR is responsible for:

e Assisting the CO in the settlement of any outstanding claims, change
orders, or value engineering change proposals;

e Ensure that all technical requirements of the contract have been met
and that the contract has been satisfactorily completed;

o Certify that all deliverable items, including the final report, if
applicable, were delivered and accepted, and that all services were
performed and accepted;

e If Government property is involved, review and verify that the
contractor's inventory of residual Government property is accurate.
Coordinate with the Government property manager and provide
instructions to the CO for the disposition of all residual Government
property; and

e For cost-reimbursable contracts, review the completion voucher to
ensure that costs claimed are reasonable and consistent with the work
performed.

2.2.2 Contractor. The contractor is responsible for the following actions, as

e Submit a contractor’s release of claims;

e Prepare and submit a final invoice or completion voucher with request for
final payment;

e Settle all subcontract costs and any subcontract issues and submit
subcontracting compliance reports for all years to the electronic
subcontract reporting system at http://www.esrs.gov (formerly Standard
Forms 294 and 295);

e Submit the final patent and royalty reports and a final property inventory;
and

e For cost—reimbursement contracts, submit indirect cost rate proposals for
all years in which a proposal was not previously submitted.

Actions. The following procedures shall be used following contract completion,

the end of contract performance or contract termination.

Contract Closeout Checklist. The Contract Closeout Checklist (Appendix A**)
shall be included in the contract file and reviewed in the pre-award stage in order
to ensure that all applicable contract award and administration actions are
included;
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e The closeout checklist is not all-inclusive. The CO must also refer to the FAR
and, following its being updated, to ensure that actions are completed and
properly documented in the contract file; and

¢ (Os and closeout staff shall also refer to the specific procedure for their pursuant
to FAR 4.804-1.

**Note: The attached Appendices are recommended for use.

2.3.1 Commencing Closeout. Following completion of the contract or order, the
CO or closeout staff shall proceed with closeout using the appropriate checklist (available in
STRIPES or the attached checklists in the Appendices).

2.3.2 File Review. The CO shall assemble all elements of the contract file and
review its contents against the requirements contained in FAR 4.803, using the Contract
Closeout Checklist (Appendix A).

Any missing documents should be obtained and placed in the file. Otherwise, if documents are
unobtainable, the file should be notated regarding the circumstances of why documents are
unavailable.

2.3.3 COR Memorandum. The CO shall send a memorandum to the COR
requesting that the COR complete the closeout certification (Appendix B).

2.3.4 COR Certification. The COR, or accepting personnel, shall certify to the
CO in writing that all deliverables/services have been received (Appendix C).

2.3.5 Notification to the Contractor. When appropriate, after final payment is
processed, the CO shall prepare a letter of release of claims (contractor closing statement)
notifying the contractor and surety, if any, that the contractor has no further obligation under the
contract except for guarantees, warranties, or latent defects. The contractor shall sign and return
the release (Appendix D).

The FAR states that the release of claims is required for the following kinds of contracts:
e Non-commercial cost reimbursable (in accordance with FAR 52.216-7
(h));
e Fixed price construction and architect — engineer [FAR 52.232-5(h)(3) and
52.232-10(d)]; and
e Time-and-material and labor-hour (FAR 52.212-4, Alternate 1 (c)(7))

2.3.6 Completion Statement. The CO shall prepare and sign a statement that all
required contractual actions have been completed and that the contract is ready for closeout
(Appendix E).
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If another office administers the contract, that administrative office is responsible for closing out
the contract in accordance with FAR 4.804-2(b).

2.3.7 De-obligation of Funds. The CO shall ensure that any remaining funds on
the contract are de-obligated as follows:

e Contract Review. Review the contract to see if any unliquidated funds
remain under the contract and confirm that the contractor has been paid for
all work accepted;

e Unliquidated Obligation (ULO) Report. Review the quarterly unliquidated
obligations report issued by the Office of the Chief Financial Officer
(OCFO) to assist in determining if there are still funds unobligated funds
on the contract; and

e De-obligation.

e Determination to De-obligate. If a determination has been made to de-
obligate the funds, the CO will notify the OCFO generally within 14
days following review of the ULO report, or the contract review, that a
de-obligation will be processed. See De-obligation Memorandum to
Office of the Chief Financial Officer (Appendix F).

e Determination Not to De-obligate. If a determination has been made
not to de-obligate the funds, the CO will notify the OCFO generally
within 14 days following review of the ULO report, or the contract
review, with the reason why the de-obligation will not occur. If
applicable, the CO, aided by the COR, will make a determination as to
whether delivery of services, goods, or performance is expected to
occur at a later date. See De-obligation Memorandum to Office of the
Chief Financial Officer (Appendix F).

2.3.8 Quick Closeout. COs may utilize the quick closeout procedures for cost
reimbursement contracts meeting the conditions of FAR 42.708(a).

2.3.9 Financial Management System. In the future, when the discoverer tool is
fully implemented in the Integrated Acquisition System (IAS), the CO shall print a report from
the Financial Management Modernization Initiative (FMMI) financial management system,
showing the contract obligation amount and amount paid, and retain that report in the contract
file.

2.3.10 Past Performance Evaluation. The COR and the CO are required enter the
past performance evaluation for the contractor into the Contractor Performance Assessment
Reporting System (CPARS) in accordance with Acquisition Guide Chapter 42.15. CPARS is
now part of the System for Award Management (SAM). The SAM User Guide is available at
https://www.sam.gov/sam/transcript/System for Award Managementv4.0.pdf
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2.3.11 Records Retention and Disposition. Refer to the table in FAR 4.805 and to
the National Archives website, at http://www.archives.gov/records-
mgmt/publications/disposition-of-federal-records/chapter-4.html, to properly retain and dispose
of contract files.

2.4  Records Retention Procedures. The CO or contracting staff shall consult with the
appropriate agency document management personnel for filing and storage and shall also
coordinate with the Federal Records Center (FRC) of the National Archives and Records
Administration. See the FRC Toolkit accessible at http://www.archives.gov/frc/toolkit.html for
more instructions.

e The CO shall provide the closed contract files to the appropriate agency
personnel to be appropriately boxed and stored at the appropriate agency
facility;

e Period of Retention. FAR 4.805 Storage, Handling, and Disposal of Contract
Files, lists the period of records retention for all contract documents and files;

e C(losed contract files that are two years or older may be shipped to the FRC;

e Appropriate boxes for shipping may be available from the cognizant DOE
agency records manager;

e A completed form SF 135, Records Transmittal and Receipt, must be sent to
the records center for approval prior to shipping the closed contracts. A list of
contracts to be sent shall also be included in accordance with FRC instructions
(See http://www.archives.gov/frc/toolkit.html);

e Separate contract files by year using the final payment date. Each year shall
have a separate accession number, which is the number assigned by the FRC
in order to locate it for later destruction or retrieval. Contract files should be
boxed in numerical order. Task orders should follow the main contract;

e The CO or staff will notify the records manager if there is a long warranty
period involved in any contract going to FRC. Such contracts shall have a
separate accession number so the destruction date will occur after the
warranty period. This is done in the event there is a warranty action against
the Contractor during the warranty period; and

e The CO or contracting staff will contact the agency records manager for
arrangements to transport boxes to FRC.

e Retrieval of Records. If a record needs to be retrieved from the FRC,
complete Form OF-11, Reference Request - Federal Records Center, and
forward to the cognizant DOE records manager.

¢ Notification of Final Destruction.

e When records become eligible for destruction, the FRC will contact the
records manager, who, in turn, will contact the agency to obtain permission to
dispose of them.

2.4 Expiration Date: Effective upon issue date until superseded or canceled.
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3.1

Attachments: List of Appendices

Appendix

Document Title

Contract Closeout Checklist

COR Closeout Memorandum

COR Certification

Notification of Contractor and Release of Claims
Contract Completion Statement

De-obligation Memorandum to Office of the Chief Financial
Officer
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CONTRACT CLOSEOUT CHECKLIST

Appendix A

Contract Number:
Contractor:
ITEM Yes| No | N/A COMMENTS

1. Contract file contains all required and relevant documents (see
FAR 4.803) including the following items, when applicable:

a. Purchase request and evidence of availability of funds

b. Synopsis or reference to synopsis

c. List of sources solicited

d. Set-aside decision; Form AD-1205, Market Research

e. Government estimate of contract price

f.  Solicitation & all amendments

g. Copy of each offer or quotation

h. Negotiation documentation

i.  Contractor’s representations & certifications

j-  Determination of contractor responsibility

k. Other determinations, or justifications & approvals

I.  Delegations of Authority, COR Memorandum

m. Signed contract, modifications & supporting documents
2. All financial matters have been resolved and documents included
in file, as applicable:

a. Disputes, refunds or credits

b. Final invoice processed for payment Date paid:
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c. De-obligation of excess funds

3. Subcontracts are settled by the prime contractor

4. Closeout Letters/Memoranda from COR, To Payment Office Date signed:
5. Reports and documentation related to patents, royalties, warranties, Date signed:

and inventions (FAR 4.804-5(2), 12.404, 27.3, 27.4 and 46.7)

6. Reports, actions, and documentation for government-furnished
equipment (GFE)/ government-furnished property (GFP) (FAR 45)

7. Audit Information or reports are completed

8. “Release of Claims” sent to and executed by contractor and
included in file [FAR 52.232-5 (h)]

9. Contract completion statement and checklist [FAR 4.804-5 (b)] and Date statement signed:
IAS closeout report completed and included in file. (Closeout Date)

10. Contractor Performance Assessment Reporting System (CPARS)
information entered

11. Records retention & disposition completed (See table in FAR Date sent
4.805. See also http://www.archives.gov/frc/toolkit.html
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COR Closeout Memorandum Appendix B
DATE:
TO: (Name)

Contracting Officer’s Representative

FROM: (Name)
[Insert Title: Contracting Officer or Contract Specialist]

SUBJECT: Contract Closeout
Contract number:
Contractor:
Project Title:

This office is currently in the process of closing out the above referenced contract.

Enclosed is the COR Closeout Certification form. Your completion of this form is required for
our office to closeout the contract.

Please complete the enclosed document and return it to the following address within a suggested
14 calendar days:

(Agency Name)
(CO/Specialist Name) ATTN:
(Address)

In addition, please complete the contractor past performance evaluation in the Contractor
Performance Assessment System (CPARS.

If you have any questions, please contact me by phone at
(Phone number)

or by email at
(Email address) .

Attachment
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COR Certification Appendix C
TO: (Name) [Insert Title: Contracting Officer or Contract
Specialist]
FROM: (Name)_ Contracting Officer’s Representative
(COR)
SUBJECT: Contract Closeout Contract number:
Contractor:
Project Title:

The contractor’s performance under the subject contract has been evaluated and the following information pertinent
to the closing of the contract file is noted below:

1. All deliverables including all items, supplies, services and/or reports required by the terms of the
contract:

O have been furnished;

O have not been furnished and the list of exclusions is attached.
2. Government furnished property (GFP): Was GFP provided or acquired under the subject contract.
If GFP is involved, the disposition instructions will be provided under separate correspondence.

| was provided or acquired;

a was not provided or acquired;
3. Warranties. Are there any extended warranties? If so, please list the equipment description, serial
number and warranty duration.

O There are extended warranties;

O There are no extended warranties;

If there are warranties, attach a list including equipment description, serial numbers and warranty duration.
4.  All deliverables items/services required by the terms of the contract

| have been received and accepted;

O have not been received;

O have been received but pot accepted,

COR Certification
I hereby recommend that the following action be taken:
| Contract requirements have been met satisfactorily and are accepted; closeout action is appropriate.
| Delay closeout and final payment (Include reasons in attached statement).

Contracting Officer’s Technical Representative Date
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Contractor Notification Letter Appendix D
& Release of Claims

Date

(Company Name)

ATTN:

(Address)

Subject: (Contract No. & Project Title)

Dear (Name) ,

Performance of the referenced contract was completed on (Insert Completion Date) . To officially close this
contract, please forward the following items to the undersigned within (insert “14 to 30” days depending on the
complexity of the request) calendar days following receipt of this letter.

Contractor’s Release of Claims (form enclosed);

[As applicable, add or edit the following only as they may apply to this contract:]|

Any outstanding reports or data items such as technical manuals or instruction manuals in accordance with
(reference contract line item number or paragraph citation);

1. Government property;
2. Final patent report, royalty report;
3. Finalinvoice;

[1f a warranty applies, add the following paragraph:]

Under the terms of the contract, a warranty is still in effect. Describe the warranty] . Final payment and
contract closeout do not relieve you of your obligations to the government under the warranty clause.

As a reminder, your contract records must be preserved for possible access by the Comptroller General in
accordance with the “Examination of Records” clause for a period of three (3) years (FAR 4.703) after receipt of
final payment.

If you have any questions, please contact me by telephone at (phone no.) or email at
(email address).

Sincerely,

(Signature)

(Typed or Printed Name) Contracting Officer
Enclosure
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RELEASE OF CLAIMS

Contract Number:

For and in consideration of payment and pursuant to the terms of the contract cited above, the
government of the United States, its officers, agents, and employees are hereby released and
discharged from all liabilities, demands, obligations, and claims arising under or by virtue of said
contract.

Signature:

Printed Name:

Title:

Company:

Date:
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Contract Completion Statement Appendix E

In accordance with FAR 4.804-5(b), the following closeout information is provided:

1. Contract Administration Office* Complete Name & Address
(* only if different from the
contracting office, below)
Complete Name & Address
2. Contracting Office
3. Contract Number
4. Last Modification Number
5. Last Call or Order Number
Complete Name & Address
6. Contractor Name and Address
DUNS: TIN:

7. Dollar Amount of Excess Funds

8. Voucher No. & Date

(Cost Re-imbursement Contract)

9. a. Final Invoice Number

(Fixed Price Contract)

9. b. Final Invoice Date
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10. All contract administration functions have been fully and satisfactorily completed.

As a result of a final review of the contract file, it is determined that, to the best of my knowledge, all terms and
conditions of the subject contract have been met and the file so documented. The COR’s checklist has been completed
indicating that all requested deliverables, as modified, have been received and are acceptable, and all services have been
satisfactorily performed. Actions relating to the settlement and to the disposition of the Government property have been
documented. The final invoice has been received and processed, giving consideration for any adjustments, which may
be necessary as a result of the above. Consequently, all necessary actions required to close the subject contract are
hereby considered complete as evidenced by the closeout checklist contained in this file.

As aresult of a final review of the contract file, it is determined that, to the best of my
knowledge, all terms and conditions of the subject contract have been met and the file so
documented. The COR’s checklist has been completed indicating that all requested deliverables,
as modified, have been received and are acceptable, and all services have been satisfactorily
performed. Actions relating to the settlement and to the disposition of the Government property
have been documented. The final invoice has been received and processed, giving consideration
for any adjustments, which may be necessary as a result of the above. Consequently, all
necessary actions required to close the subject contract are hereby considered complete as
evidenced by the closeout checklist contained in this file.

Signature Date
Contracting Officer

Type or Print Name
Email Address
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Deobligation Memorandum to OCFO Appendix F
DATE:
TO: (Name)

Office of the Chief Financial Officer

FROM: (Name)
Contracting Officer

SUBJECT: Contract Closeout and Deobligation of Funds
Contract number:
Contractor:
Project Title:

This office is considering closing out the above referenced contract. Please note that the
condition checked below applies:

O Determination to Deobligate. A determination has been made to deobligate the
remaining funds on the subject contract and a de-obligation is being processed.

O Determination Not to Deobligate. A determination has been made not to deobligate
the remaining funds on the subject contract at this time. Deobligation is not currently
appropriate because of the following reason:

[Include reason why closeout and deobligation is not appropriate at this time.|

When the closeout requirements are met, the contracting officer will deobligation the funds.

If you have any questions, please contact me by phone at (Phone
number) or by email at (Email address) .
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Service Contract Report

Guiding Principles

e Understanding how contracted services are being used to support
mission and operations.

¢ Gain insight into where, and the extent to which, contractors are
being used to perform activities by analyzing how contracted
resources are distributed by function and location across the
Department and within its components.

e Help the Department determine if its practices are creating an over-
reliance that requires increased contract management or rebalancing
to ensure the Department is effectively managing risks and getting
the best results for the taxpayer.

[References: Section 743 of Division C of the Fiscal Year (FY) 2010 Consolidated
Appropriations Act P.L. 111-117; GAO-12-1007; FAR 4.17; and SAM Quick Start Guide for
Service Contract Reporting]

1.0 Summary of Latest Changes

This update (1) updated the timeline, and (2) adds the special interest functions Product and
Service Code (PSC) list.

2.0 Discussion

This chapter supplements other more primary acquisition regulations and policies contained in
the references above and should be considered in the context of those references.

2.1 Overview. Section 743(a) of Division C of the Consolidated Appropriations Act,
2010 (Pub. L. 111-117) requires executive agencies covered by the Federal Activities Inventory
Reform (FAIR) Act (Pub. L. 105-270), except for the Department of Defense, to prepare an
annual inventory of their service contracts and to analyze that inventory to determine if the mix
of Federal employees and contractors is effective or if rebalancing may be required. Service
contract inventories can assist agencies in better understanding how contractors are being used to
support their mission and operations and whether contractors are being used appropriately.

1
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Contractors are required to enter the amount invoiced and the direct labor hours expended on
covered contracts in the SAM.

2.2 Background. The DOE approach will be performed in accordance with the
criteria set out in Section 743 and OMB guidance with the help of the Heads of Contracting
Activity (HCA), and will ultimately identify contracts for a more in-depth review.

The DOE will take the following steps in the process of its analysis:

e Step 1: The Office of Acquisition Management (OAM) has identified the list of
special interest functions by Product and Service Code (PSC) for contracts to be

reviewed (see Attachment 1 - Special Interest Functions by Product and Service Code
(PSC)).

e Step 2: HCAs identify contracts with the identified special interest function PSCs for
in-depth review.

e Step 3: HCAs evaluate contracts in accordance with policy and guidance.

e Step 4: HCAs report results of evaluation to OAM for consolidation (see Attachment
2 - Sample Report).

e Step 5: OAM reports consolidated results of analysis to OMB.

2.3 GAO Recommendations. In its report, GAO reviewed a sample of agencies'
analyses of their FY 2010 inventories and identified several practices that could help to improve
the quality of analyses in determining the effective and appropriate use of contractors.
Specifically, GAO recommended —

e Fully describe the scope of the inventory reviews, including information such as the
number of contracts and the percentage of contracts reviewed for each PSC selected
and the total universe of contracts;

¢ Report on the number of contractor personnel and functions that were involved
with the workforce issues identified during their inventory reviews; and

¢ Include the status of efforts to resolve findings identified in previous reviews until
they are resolved.

e OMB work with agencies to monitor and improve compliance with the Act and to
clarify guidance for compiling and reporting their inventory.
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Requirements. In accordance with section 743(e), the inventory analyses shall

include a review of the contracts and information in the inventory for the purpose of ensuring

that --

Each contract in the inventory that is a personal services contract has been entered
into, and is being performed, in accordance with applicable laws and regulations;

The activity is giving special management attention, as set forth in FAR 37.114, to
functions that are closely associated with inherently governmental functions;

The activity is not using contractor employees to perform inherently governmental
functions;

The activity has specific safeguards and monitoring systems in place to ensure that
work being performed by contractors has not changed or expanded during
performance to become an inherently governmental function;

The activity is not using contractor employees to perform critical functions in such a
way that could affect the ability of the agency to maintain control of its mission and
operations;

There are sufficient internal agency resources to manage and oversee contracts
effectively;

Activities must also identify contracts that have been poorly performed, because of
excessive cost or inferior quality, and contracts that should be considered for
conversion to performance by federal employees, also known as in-sourcing; and

Each HCA must certify that their Contracting Officers (CO) have taken the
appropriate steps to ensure compliance with FAR 4.17.

2.4.1 HCA Report. Each HCA must prepare a report (see Attachment 2 -
Sample Report) suitable for public disclosure that discusses the analysis of the
annual service contract inventory and the use of contractors for the special interest
functions that have been selected to study. The report should address —

e Scope. Describe the special interest functions studied by the activity, the
dollars obligated to those specific PSCs and the rationale for focusing on the
identified functions. The report should also describe how many contracts
were reviewed, how the contracts were selected for review, and the percentage
of obligations the contracts covered for the PSCs on which the review
focused.
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e Methodology. Discuss the methodology used by the HCA to support the
analysis (e.g., sampled contract files, conducted interviews of members of the
acquisition workforce working on specific contracts of interest).

e Findings. Summarize the findings, including a brief discussion of the extent
to which the desired outcomes described in section 743(e)(2) are being met
(e.g., the activity is not using contractor employees to perform critical
functions in such a way that could affect the ability of the activity to maintain
control of its mission and operations). Where workforce issues are identified,
the report should identify the estimated number of contractor personnel and/or
labor resources involved (e.g., in “full-time equivalents™).

e Actions Taken or Planned. Explain the steps the HCA has taken or plans to
take to address any identified weaknesses or challenges. In addition, the
report should describe follow up steps on actions in the previous inventory
that were identified as pending or planned.

2.4.2 Timeline. As specified in the FAR Subpart 4.17, the following summary
timeline is specified. OMB may modify the specific dates as required.

October 1 SAM opens for supplemental reporting

October 15 —

November 15 Interim supplemental reports provided to HCA to access
progress in SAM

November 15 Contractors complete initial data entry for inventory

supplement reporting

November 15 -
January 15 Activities review contractor reported data and work with
contractors to make revisions as necessary.

Dec 1 -Jan 15 Activities prepare a draft report suitable for public
disclosure that discusses its analysis of and the use of
contractors for the special interest functions that were
identified (see Attachment 1 - Special Interest Functions by
Product and Service Code (PSC)) for study. The report
should address {1) the scope of review, {2) the
methodology used, {3) findings, and {4) actions taken or
planned.
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January 15 Activities submit a draft report to the DOE OAM.
January 31 SAM closes for reporting

January 20 DOE submits draft Agency report to OMB for review
January 31 OMB completes review of agency inventory reports,

agencies post the documents on their public website and
announce the availability of the inventories in the Federal
Register.

2.5 Frequently Asked Questions

On December 31, 2013, the FAR Council issued a rule, effective January 30, 2014, requiring
contractors to begin reporting the total amount invoiced and the direct labor hours expended on
the services performed under certain contracts. These changes are required by section 743 of
Division C of the FY 2010 Consolidated Appropriations Act (P.L. 111-117).

The information is collected through the SAM and included in the Department’s service contract
inventory. The information below should be provided to the contractors, who are encouraged to
review the information and to make note of reporting dates and deliverables to ensure their
compliance with the law and regulation.

What contracts are covered by the new Federal Acquisition Regulation (FAR) rule?

FAR 37.1 -- Service Contracts - Definitions - “Service contract” means a contract that directly
engages the time and effort of a contractor whose primary purpose is to perform an identifiable
task rather than to furnish an end item of supply.

Policy Flash 2015-17 Class Deviation - FAR subpart 4.17 is not applicable to DOE M&O
contracts as they are not considered "service contracts." However, both the SCA and the newly
effective service contract reporting and contractor minimum wage requirements are applicable to
M&O subcontracts for services.

For Fiscal Year (FY) 2016 onwards, reporting is required according to the following thresholds
(see FAR 4.1703).

e All cost-reimbursement, time-and-materials, and labor-hour service contracts and
orders with an estimated total value above the simplified acquisition threshold.

e All fixed-price service contracts awarded or issued with an estimated total value of
$500,000 or greater.
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Are subcontractors required to report?
First-tier subcontracts for services will be reported using the same thresholds (see FAR 4.1703).
How are indefinite-delivery contracts handled?

For indefinite-delivery contracts, reporting requirements will be determined based on the
expected dollar amount and type of orders issued under the contracts. Indefinite delivery
contracts include, but are not limited to, indefinite-delivery, indefinite-quantity (IDIQ) contracts,
Federal Supply Schedule (FSS) contracts, Government-wide Acquisition Contracts (GWACs),
and multi-agency contracts.

What is the purpose of collecting the information, including the invoiced amounts and
direct labor hours?

Service contract inventories are a management tool that are designed to help agencies better
understand how contractors are being used to support the mission and whether contractors’ skills
are being used appropriately. The agencies analyze the data to determine if the mix of Federal
employees and contractors is effective or if rebalancing is needed. Information on the total
amount invoiced and the direct labor hours expended, when combined with other market
research information and, where available, benchmarking data, can help to support agency
efforts to eliminate costly duplicative service contracts in favor of more affordable solutions by
providing insight into the relative cost-effectiveness and efficiency of contracted work.

Will the information on amount invoiced and direct labor hours be made public?

Yes. Consistent with section 743, agencies will include this information in their annual
inventories, which also include a description of the work performed, the name of the vendor and
the total dollar value of the contract.

What are the Contracting Officers responsibilities?

Per FAR 4.1704, for other than indefinite-delivery contracts, ensure the clause 52.204-14,
Service Reporting Requirements, is included in solicitations, contracts, and orders. For
indefinite-delivery contracts, ensure that clause 52.204-15, Service Contract Reporting
Requirements for Indefinite-Delivery Contracts, is included in solicitations and contracts. The
contracting officer at the order level shall verify the clause’s inclusion in the contract.

When must contractors provide their data on amount invoiced and direct labor hours?
In accordance with the new rule, contractors performing on covered contracts must report their

information between October 1 and October 31. Agencies are required to review contractor
input and work with them to make revisions, if and as necessary, by November 30.

6
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What happens if a contractor fails to work with the agency to provide the required data in
a timely manner?

The contracting officer is expected to make the contractor’s failure to comply with the reporting
requirements a part of the contractor’s performance information under FAR Subpart 42.15.

Where can I find the complete text of the rule for reporting on amount invoiced and direct
labor hours?

The Federal Register notice was published on December 31, 2013. The link to the notice is
https://www.federalregister.gov/articles/2013/12/31/2013-31148/federal-acquisition-regulation-
service-contracts-reporting-requirements.

Point of Contact

For further information relating to the guidance contained herein, contact the Strategic Programs
Division at (202) 287-1877.

3.0. Attachments

Attachment 1 - Special Interest Functions by Product and Service Code (PSC)
Attachment 2 - Sample Report
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Attachment 1

Special Interest Functions by Product and Service Code (PSC)

PSC

PSC Description

D302

IT and Telecom- Systems Development

D307

IT and Telecom- IT Strategy and Architecture

D310

IT and Telecom- Cyber Security and Data Backup

D314

IT and Telecom- System Acquisition Support

D399

Other IT & Telecommunications Senvices

F999

Other Environmental Senices/Studies/Support

R408

Support - Professional: Program Management/Support

R413

Support - Professional: Intelligence

R414

Systems Engineering Senices

R421

Technical Assistance

R423

Support - Intelligence Senvices

R425

Support - Professional: Engineering/Technical

R499

Other Professional Senices

R699

Other Administrative Support Senices

R707

Support- Management: Contract/Procurement/Acquisition Support

S206

Guard Senices

U099

Other Ed & Training Senices

Y153

Construct/Production Buildings

Y199

Construct/Misc Buildings

Y299

Construct/All Other Non-Bldg Facilities
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Attachment 2

Sample Report
Office Name

Development and Analysis of Service Contract Inventories - Fiscal Year
20XX Report

Scope:

The special interest functions considered included Product and Service Codes (PSC) D302,
D314,D399, R408, R423, R425, R499 and R699 totaling approximately $319 million or 80%
of total Fiscal Year 2015 obligations. Seven contracts and eight delivery orders were
reviewed based on the extent of services type efforts performed and the highest probability
for an adverse finding, if any, should occur.

Award Number Vendor Name PSC Obligated Amount
DT0003143 ACTIONET, INC. R499 $175,137,317.02
AU0000014 GOLDEN SVCS, LL.C. R499 $19,626,600.54
INOO00069 SYSTEMATIC MANAGEMENT SERVICES, INC. R423 $17,124,852.96
DT0002463 VALUE RECOVERY HOLDING, LIMITED LIABILITY COMPANY R408 $16,999,531.65
DT0003246 INSCOPE INTERNATIONAL, INC. D302 $12,092,545.00
EE0000002 NEW WEST-ENERGETICS JOINT VENTURE, LLC R425 $11,956,225.95
DT0002457 CRI ADVANTAGE, INC. D314 $10,911,351.56
EI0O000515 IMG-CROWN ENERGY SERVICES JOINT VENTURE R408 $9,318,708.88
HS0000018 PARAGON TECHNICAL SERVICES, INC. R499 $8,563,358.25
HS0000088 GET-NSA R699 $8,484,899.09
DT0002641 HIGHLAND TECHNOLOGY SERVICES INC. R499 $7,435,000.19
EI0000567 ZINC R408 $6,739,201.92
EI0000664 CHENEGA GOVERNMENT CONSULTING, LLC D302 $5,365,000.00
DT0001916 DELTA RESEARCH ASSOCIATES, INC R423 $5,258,783.82
DT0000088 PROJECT ENHANCEMENT CORPORATION R499 $4,971,751.74

Total $319,985,128.57

Methodology:

Office conducted its analysis against the criteria required by Public Law 111-117, Section
743. An inventory of contracts was established based on the designated special interest
functions identified in Attachment 2 of the DOE Memorandum for Heads of Contract
Activity, Development and Analysis of Service Contract Inventories - 2015, dated
November 9, 2015. Discussions were held with the cognizant Office contracting officer
personnel regarding the management and oversight of the work performed under their
respective contracts, as well as the current segregation of duties and responsibilities and
direct interaction of participating Federal and contractor personnel.

9
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Findings:

The outcome of the service contract inventory analysis resulted in the following findings:

1.

None of the contracts are characterized as "personal
services" as defined by the Federal Acquisition
Regulation (FAR);

Contractor employees do not perform any inherently governmental
functions;

Ongoing comprehensive monitoring and evaluations
are performed by Government personnel and the
contractor performance requirements have not
changed or been expanded to be classified as
inherently governmental type functions;

Contractor employees are not performing critical functions
that would affect the program's ability to maintain control
of its missions and operations; and

Sufficient government personnel are available and
assigned to manage and oversee contracts effectively
without the need to rebalance the mix of Federal and
contractor employees.

Actions taken or planned:

Office does not believe any further action or a more in-depth review is needed at this time
based on the above noted Findings. Also, no weaknesses were identified during the analysis
review of Office's service contract inventories. However, Office will continue to guard
against any expansion of contractor work activities into inherently governmental and critical
work functions.

Certification:

After considering the above, I hereby certify that the responsible Office Contracting Officers
have taken the appropriate steps to ensure compliance with FAR 4.17, as applicable.

10

pg. 60



Acquisition Guide Chapter 5

Table of Contents

CHAPTER 5 - PUBLICIZING CONTRACT ACTIONS

e 5.201 - Synopsizing Proposed Non-Competitive Contract Actions Citing the Authority of FAR 6302-1 - February 2017
e 5.403 - Congressional Notifications - May 2016
- Attachment 1_S2 Memo and CI Guide

pg. 61



Acquisition Guide Chapter 5.201 February 2017

Synopsizing Proposed Non-Competitive Contract Actions
Citing the Authority of FAR 6.302-1

Guiding Principles

e Full and open competition is required in Government contracting; however, there are
exceptions such as only one responsible source and no other supplies or services will
satisfy agency requirements, FAR 6.302-1.

[References: FAR 5, DEAR 905]

1.0 Summary of Latest Changes

This update: (1) revises paragraph 2.3 to address FedBizOpps interface with DOE’s Strategic
Integrated Procurement Enterprise System (STRIPES) and (2) includes administrative changes.

2.0  Discussion

This chapter supplements other more primary acquisition regulations and policies contained in
the references above and should be considered in the context of those references.

2.1 Overview. This section discusses publicizing sole source actions as part of the
approval of a Justification for Other than Full and Open Competition (JOFOC) using the
authority of FAR 6.302-1.

2.2 Background. The Competition in Contracting Act (CICA) of 1984 requires that
all acquisitions be made using full and open competition. Seven exceptions to using full and
open competition are specifically identified in FAR Part 6. One exception permits contracting
without full and open competition when the required supplies or services are available from only
one responsible source (FAR 6.302-1). This exception is supported by a written JOFOC and the
publication of the notice required by FAR 5.201. FAR 5.201 requires the publication of a notice
of a proposed contract action for acquisition of supplies and services, other than those covered by
the list of exceptions in FAR 5.202 and the special situations in FAR 5.205, exceeding $25,000.
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2.3 Notice. When required by FAR 5.201, Contracting Officers will publicize a
notice in FedBizOpps (through DOE’s STRIPES), stating it is DOE’s intent to award a contract
or modification to an existing contract on a sole source basis. The notice should include:

e astatement identifying sole source authority permitted under FAR 6.302;

e the information required by FAR 5.207(a);

e acomplete and accurate description of the supplies or services as required by
FAR 5.207(c); and

e the classification code required by FAR 5.207(e).

This notice should be published prior to the preparation of the JOFOC. The responses to the
notice and DOE reviews of the responses are to be included in the JOFOC. If no responses are
received, this should be noted in the JOFOC. The notice should be in addition to other forms of
market research conducted for the requirement. The notice must be current and publicized for
the requirement at hand, not for previous or other requirements.
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Congressional Notifications
Guiding Principles

e Congressional notifications inform members of Congress of significant contract
actions in their districts.

e DOE uses automated or manual reporting based on the characteristics of the instant
action.

[References: FAR 5.403 and “Guide for Congressional and Intergovernmental Notifications”
(Sep 2014), issued via DOE Deputy Secretary Memorandum (Oct 1, 2014)]

1.0 Summary of Latest Changes

This update: (1) deletes the requirement for separate reporting of the final Request for Proposal
(RFP) over $25 million via a “Solicitation Notification” form, (2) establishes that RFPs over $25
million are reported via “Priority Congressional & Intergovernmental Notifications,” and (3)
includes administrative changes.

2.0 Discussion

This chapter supplements other more primary acquisition regulations and policies contained in
the references above and should be considered in the context of those references. This chapter
discusses the requirements and procedures for providing Congressional notice for certain
solicitation or contract actions. Advance notifications of contract actions, issuances of a final
Requests for Proposal (RFP), and contract terminations are required at specific dollar thresholds.

2.1 Office of Primary Responsibility. Congressional notifications are overseen and
issued by the DOE Office of Congressional and Intergovernmental Affairs (CI) to Members of
Congress when DOE activities will likely affect their constituents. Contract Specialists and
Contracting Officers (CS/COs) should refer to the CI “Guide for Congressional and
Intergovernmental Notifications” attached to this chapter for specific thresholds, requirements
and procedures.

2.2 Special Notifications. This chapter does not address special notifications required
by fiscal year appropriations commonly referred to by the department as “Section 301b and 311
Congressional Notifications.” For the latest requirements of these notifications see the DOE
Acquisition Letter webpage http://energy.gov/management/listings/active-acquisition-letters.
Please be aware that notifications under Sections 301b and 311 do not exclude the notifications
covered in this chapter. In other words...you may have to report more than once for the same
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action! This situation is primarily due to overlapping dollar thresholds, but also may arise under
circumstances requiring special notification.

2.3 Advance Notification of Award System (ANA).

ANA is an automated DOE system used to process Congressional notifications of routine
contract actions (award or modification) of $4 million or more. This process utilizes the existing
data in the Strategic Integrated Procurement Enterprise System (STRIPES) which provides the
data to ANA as a part of the iPortal (https://iportal.doe.gov). The iManage ANA User Guide is
at the iPortal website. The ANA system can be accessed directly at https://iportalwc.doe.gov/pls/
apex/f?p=ANA. The previous two websites are only accessible from a DOE authorized account.

Note: All CS/COs will need a user identification (userid) and password to access the DOE
iPortal to approve or reject notifications in ANA. If you do not currently have access to
iPortal, please follow the instructions at http://energy.gov/management/downloads/request-
iportal-account. If you need any assistance with the iPortal, please contact the iManage help
desk at 301-903-2500.

2.3.1 Automated Reporting. The Congressional notification process begins
when award information is entered into STRIPES. ANA electronically extracts the required
information from STRIPES and routes it for approval, in-turn, to the applicable Procurement
Office, Program Office, and finally CI. CI then coordinates with Public Affairs, the Office of the
Chief Financial Officer, and the Office of the Secretary of Energy before reporting this
information to Members of Congress.

2.3.2 DATA Input. Automated notification will occur based on the dollar
threshold of the award and the proper completion of data in STRIPES. In ANA the CS/CO will:

e Review the award information for accuracy and completeness.

e Complete block 4 — place of performance. The data to complete this block is
contained in the place of performance fields on the FPDS-NG data entry screen.

e Review block 6 — type of action to determine if modification type is correct and
whether or not this is a reportable action. If it isn’t a reportable ANA action, then
the CO/CS will reject it. If it is a contract termination action of $4 million or
more (based on original contract value), the CS/CO should reject the action in
ANA and then manually complete and submit DOE Form 4220.10, “Office of
Congressional and Intergovernmental Affairs (CI) Congressional Grant/Contract
Notification” at http://energy.gov/cio/downloads/doe-f-422010. See section 4.0,
Manual Reporting, for further information.

e Review block 9 — brief description - include enough information to describe the
effort to be performed and its purpose. It is imperative that a complete
description be provided that is sufficient for preparing a press release and/or
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providing a meaningful description when notifying interested parties. Use non-
technical plain English language - no acronyms. This description is generated

from the description under the text tab in STRIPES.

Approve or reject the action. In the event changes need to be made to any of the

data fields in the form, the CS/CO can reject the notification, complete the
information in the reason for rejection section in the workflow, and correct the
data in STRIPES as explained in the iManage ANA User Guide. Once the
CS/CO approves the notification, it will automatically be transmitted to the
Program Office and then CI who will route it within Headquarters for
concurrences. After CI receives the concurrences, they will approve and transmit

the notification to the appropriate Members of Congress.

Award the approved action on the STRIPES proposed award date. CS/COs

should be aware that ANA as configured, bases release dates on calendar days,
while most notification requirements are now based on business days. Award
dates should be adjusted accordingly based on the specific notification

requirements that apply to the action.

2.3.3 DATA Source. The below table contains information on the source of
data used by ANA to populate DOE F 4220.10. These data fields must be entered correctly in
STRIPES. Reporting actions are based on the pre-defined reporting and dollar thresholds in the
CI guide. Instructions for specific fields are printed on the back of DOE F 4220.10.

DOE F 4220.10, “Office of Congressional and Intergovernmental Affairs

(CI) Congressional Grant/Contract Notification.” System of

Block | Field Name Record

#

1 Procuring Office STRIPES
Procuring Office Representative (CS/CO) STRIPES
Procuring Office Representative Telephone (CS/CO) STRIPES

2 Program Office/Project Office Name (COR/COTR) STRIPES
Program Office/Project Office Telephone STRIPES

3 Contractor, Grantee, or Offeror Name SAM/STRIPES
Contractor, Grantee, or Offeror Street Address SAM/STRIPES
Contractor, Grantee, or Offeror City SAM/STRIPES
Contractor, Grantee, or Offeror State SAM/STRIPES
Contractor, Grantee, or Offeror Zip Code SAM/STRIPES

4 Place of Performance Street Address (The data to complete this block | CS/CO fill-in
is contained in the place of performance fields on the FPDS-NG data
entry screen.)

Place of Performance City CS/CO fill-in
Place of Performance State CS/CO fill-in
Place of Performance Zip CS/CO fill-in
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DOE F 4220.10, “Office of Congressional and Intergovernmental Affairs

(CI) Congressional Grant/Contract Notification.” System of

Block | Field Name Record

#

5 ANA Anticipated Award Date STRIPES
Date of Public Announcement (if any) NOT ACTIVE

6 Contract, Grant or Other Agreement Number STRIPES
Type of Action (New/Renewal/Modification) STRIPES
Total to Date STRIPES

7 Obligated Cost or Price of this Action STRIPES
$ Federal Cost or Price of Total Award STRIPES
$ Modification to Federal Cost or Price of Total Award STRIPES
$ Recipient Cost Sharing (if applicable) STRIPES

8 Duration of Contract, Grant, or Other Agreement (These will be STRIPES
generated from the “Period of Performance” start and end dates in
STRIPES)

9 Brief Description - Please provide meaningful details. See STRIPES
Instructions. (This description is generated from the description
under the text tab in STRIPES.)

2.4 Manual Reporting.

Manual reporting is done in special circumstances when it would not be appropriate to use ANA.
In these circumstances, the CS/CO will complete and submit a DOE Form 4220.10, “Office of
Congressional and Intergovernmental Affairs (CI) Congressional Grant/Contract Notification” or
a Priority Congressional & Intergovernmental Notification.”

2.4.1 DOE Form 4220.10. Examples of when to use the form are provided
below. The form is located at http://energy.gov/cio/downloads/doe-f-422010 and instructions for
filling it out are on its second page.

2.4.1.1 Terminations. Manual reporting is required for termination
actions, regardless of type, based on an original contract value of $4 million or more. The
completed form must be submitted 3 business days before issuing a contract termination.

2.4.1.2 Other Actions. Manual reporting may be required at times for
other actions. Unless the CS/CO is otherwise informed that a specific action, excluding a
termination action, requires manual reporting, the Program Office will notify the CS/CO when a
manual report is necessary. Manual reporting is required when the action:

e Falls outside the normal reportable actions and dollar thresholds;
e s a subcontract level action and a press release is to be issued by DOE; or
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follows:

Is a subcontract level action which is known to have been the subject of a
Congressional inquiry.

2.4.1.3 Submission Requirements. Complete the form and submit it as

Print and sign the completed form,;

Scan the form and create an Adobe PDF file. Name the file according to the
following convention: <Program Office Code> <Contract requirement, grantee or
offeror> <Contract, grant, or other agreement number>. Example: EE University
of Utah DE-EE0001234; and

Email the completed document to the ANA System Coordinator at CI-
ANA@hg.doe.gov.

2.4.2 Priority Congressional & Intergovernmental Notification (PCN). The

Program Office is responsible for preparing and submitting the PCN form required by CI for
specific program actions requiring special attention or additional information not provided in the
DOE F 4220.10. In the event the Program Office decides to submit a PCN, the CS/CO should be
available to coordinate any necessary information requested by the applicable Program Office.
CS/COs should refer to the CI “Guide for Congressional and Intergovernmental Notifications,”
attached to this chapter, for further guidance on the PCN requirements and process. Some of the
actions that would be reportable via a PCN are:

Awards below established thresholds of significant stakeholder interest;
Contract award/modification greater than $4 million that need more extensive
congressional or intergovernmental notification;

Fee determinations, fines or penalties; and

Final Request for Proposal greater than $25 million

3.0 Attachment

“Guide for Congressional and Intergovernmental Notifications” (Sep 2014), issued via DOE
Deputy Secretary Memorandum (Oct 1, 2014)
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The Deputy Secretary of Energy
Washington, DC 20585

October 1, 2014

MEMORANDUM FOR HEADS OF DEPARTMENTAL ELEME
FROM: DANIEL B. PONEMAN %

SUBIJECT: Congressional and Intergovernmental Coordmatlon and
Notification Requirements

Effective communication with congressional and intergovernmental stakeholders is
essential to advance the priorities of the Department. Well-planned and -executed
notifications provide the best chance at a program’s success; poorly-executed
notifications jeopardize the effectiveness of the program and the Department as a whole.
To that end, this memo streamlines the prior notification processes and reiterates the
coordination requirements for the Department. This memo rescinds and replaces the
Memorandum for the Heads of Energy, Science, and Environment Departmental
Elements from David K. Garman, dated January 20, 2006 as well as the Memorandum to
Departmental Elements from Daniel Poneman dated June 10, 2010.

Congressional & Intergovernmental Coordination
The Office of Congressional and Intergovernmental Affairs (CI), has responsibility for

managing the Department’s relationships with Members of Congress and their staff, as
well as intergovernmental officials (Mayors, State Legislatures, Governors, Tribal
Leaders, etc.), and other key stakeholders. CI is the principal point of contact for all
these interactions. The singular exception is the House and Senate Appropriations
Chairmen and Ranking Member or their staff on budgetary and appropriation matters, for
which the Office of the Chief Financial Officer (CFO) is the principal point of contact in
coordination with CI.

The objective of the coordination and notification process is to provide congressional and
intergovernmental stakeholders with information on DOE activities that are likely to have
an effect on their constituents or the legislative work before Congress. Program Offices
are responsible for making CI aware of certain Departmental actions or events described
below. Notifications require varied timing and tempo, modes of communication, and
levels of engagement by Departmental leadership. Partnership with CI will facilitate
coordination and ensure cross-cutting Departmental interests are identified. It is vital that
information about these actions be provided in advance so there is sufficient time to work
with the Program Office and other offices to establish and execute an appropriate
outreach strategy.

Upon receiving an invitation or request for information from a congressional or
intergovernmental stakeholder, you must notify CI. Furthermore, prior to accepting an
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invitation, responding to an information request, or initiating a contact with a
congressional or intergovernmental office, you must have received CI clearance; further,
if the congressional interaction is with the leadership or staff of the Congressional
Appropriations Committees, please also notify CFO’s Office of External Affairs. The
appropriate staff CI or CFO staff will provide clearance and coordinate the response with
your office. This process is important to ensure all equities across the Department are
properly taken into account and balanced to reflect the broad vision of the Secretary. The
notifications described in this memo do not supplant the proper communication of
program activities through appropriate channels to your respective Under Secretary,
Senior Advisor, General Counsel and Public Affairs.

Congressional & Intergovernmental Notifications
Specific processes for notifications are included in the attached Guide for Congressional

& Intergovernmental Notifications. A brief summary of the notification types follow
below:

1. Advance Notification of Awards (ANA): Formerly known as 48-Hour
Notifications, this notification supports routine email notifications to Members of
Congress related to entities in their States and Districts that receive contract awards
$4 million or greater and financial assistance awards of $2 million or greater. These
notifications have been phased into a relatively automated process that supports a
standard email notification to congressional stakeholders. The Program Office is
expected to inform CI of ANA notifications that may require more extensive
outreach, such as a special event or media release. Whenever special outreach is
planned, the routine ANA process will be suspended.

2. Priority Congressional Notifications (PCN): This process replaces the previous 72-
Hour Prior Notification. The PCN applies to matters of likely interest to Congress,

- Governors, local and Tribal governments and significant contract or financial awards
or selections for award. Some specific examples include funding opportunity
announcements, requests for proposal, achievements of significant milestones or
discovery, significant programmatic changes, NEPA announcements, workforce
impacts, fee determinations, and appointment of senior officials. Additionally, if a
notification normally handled through the ANA process is suspended, it will follow
the PCN process. In preparation for a PCN announcement, as much advanced notice
as possible should be provided to allow for appropriate internal coordination.

3. Security Incidents (Including Cybersecurity): Due to the nature of security
incidents which may unfold quickly and without notice, a separate notification
process was established in a Memorandum for Heads of Departmental Elements,
dated August 23, 2013, “Security Incidents (Including Cybersecurity) Notification
Protocol.” Continue to follow this guidance for all incidents described in the
memorandum.

4. Other Congressional Notifications: Section 301and Section 311 notifications, to
the Appropriations Committees, are mandated by statute and are not modified by this
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memo. Section 301 and 311 notifications may be required in addition to ANA or
PCN and should be coordinated in tandem.

CI will look to the Program Offices to take the lead in directing information from your
laboratories, headquarters, and field offices to CI in order to keep Congress and
intergovernmental stakeholders informed. Accordingly, it is important that your lines of
communication with these offices support the exchange of information necessary to carry
out these requirements. In particular, there should be clear procedures and channels of
communication that will result in timely and accurate notifications. Please amend your
internal communications process to reflect these changes. 1 also ask that you distribute
this memo to the senior leadership in your headquarters, field offices, laboratory
directors, and their staff.

Attachment
Guide for Congressional & Intergovernmental Notifications

cc:

Barb Stone, EA Damian Bednarz, IA
Peder Maarbjerg, ARPA-E Tony Carter, LM

Steve Kirchoff, AU Brendan Bell, LPO
Joseph Levin, CF Les Novitsky, MA
Theresa Wykpisz-Lee, CIO Liz Ramsay, NE

Mekell Mikell, ED Jed D’Ercole, NNSA
Russell “Rusty” Perrin, OE Aoife McCarthy, PA
Derrick Ramos, EE Julie Carruthers, SC
Greg Gershuny, EPSA Shirley Neff, EIA

Colin Jones, EM Sonja Baskerville , BPA
Candice Trummell, EM Michael McElhany, WAPA
Jenny Hakun, FE Kathy Tyer, SWPA
Catherine Goshe, GC Barbara Smith, SEPA

Terri Heinicke, HC
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Guide for Congressional and
Intergovernmental
Notifications

Office of Congressional and Intergovernmental Affairs
U.S. Department of Energy

September 2014
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Guide to Congressional & Intergovernmental

Notifications
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Congressional & Intergovernmental Notifications
Summary of Categories

1. Advance Notification of Awards (ANA): Formerly known as 48-Hour Notifications, this
notification supports routine email notifications to Members of Congress related to entities
in their States and Districts that receive contract awards of $4 million or greater and
financial assistance awards of $2 million or greater. These notifications have been phased
into a relatively automated process that supports a standard email notification to
congressional stakeholders. The Program Office is expected to inform Cl of ANA
notifications that may require more extensive outreach, such as a special event or media
release. Whenever special outreach is planned, the routine ANA process will be suspended
and the Priority Congressional Notification process should be utilized.

2. Priority Congressional & Intergovernmental Notifications (PCIN): The PCIN is the primary
tool for Program Offices to inform Cl of upcoming program announcements that may need
more extensive congressional or intergovernmental notification. This process replaces the
previous 72-Hour Prior Notification. The PCIN applies to all matters of likely interest to
Congress, Governors, local and Tribal governments and contract or financial awards of
significant interest. Unless handled through the ANA process, program issues and
announcements that might require stakeholder engagement should be communicated from
the program office to Cl through the PCIN.

Please note the PCIN is a notification to Cl and CF-ExCo only. It is not a notification to the
specific stakeholder. Cl will use this information and work with program officials to
determine whether additional information is need and also assess timing, content and
format for the actual stakeholder notification.

3. Other Congressional Notifications: Certain notifications [Section 311; 301(c); 301(b)(1);
301(c)], to the Appropriations Committees, are mandated by statute. These notifications
are initiated by the contracting offices and only pertain to contract awards and
modifications or financial assistance awards or modifications. These may be required in
addition to ANA or PCIN and should be coordinated in tandem. The ANA and PCIN process
will ensure any additional congressional or intergovernmental stakeholders are notified as
appropriate. :

4. Security Incidents (Including Cybersecurity): Due to the nature of security incidents which
may unfold quickly and without notice, a separate notification process was established in a
Memorandum for Heads of Departmental Elements, dated August 23, 2013, “Security
Incidents (Including Cybersecurity) Notification Protocol.” Continue to follow this guidance
for all incidents described in the memorandum.
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Priority Congressional & Intergovernmental Notifications (PCIN)

The Priority Congressional & Intergovernmental Notification Form (Appendix C), is the primary
tool for Program Offices to inform Cl of upcoming program announcements that may need
congressional or intergovernmental notification. In general, the PCIN process facilitates the
exchange of information to prepare for upcoming announcements and serves as a
recommendation from the program to Cl on the execution of the notification.

As relevant, the Program Office is also responsible for coordinating with their respective Under
Secretary, Senior Advisor, and Public Affairs on the subject matter of the notifications. Further,
should S1 or S2 engagement be required for any portion of the congressional notification
process, the program should ensure relevant subject matter updates have been provided unless,
otherwise advised by Cl.

The PCIN process applies to the following actions:

¢ Any Known Significant Issue of Interest to Congress, state, local or Tribal governments
o Significant Contract or Financial Assistance Award:

o Awards of interest to Congress, state, local or Tribal officials that particularly
highlight programmatic priorities, prime small business awards, or those that
generally merit press attention

o Announcement of significant selections prior to award, including those that
individually or as a group fall below normal reporting criteria, but merit special
outreach

o Awards of significant stakeholder interest, suspended ANAs (Contract
Award/Modification or Financial Assistance Award/Modification)

¢ Final Request for Proposal (RFP) of $25 million or more or lower thresholds as
appropriate

e Final Request for Proposal (RFP) of $50 million or more or lower thresholds as
appropriate
Achieving a Major Milestone/Discovery (DOE or Contractor)

e Draft, Final EIS or Record of Decision (ROD)
Workforce Restructuring/Reduction in Force
(DOE or Contractor, greater than 25 workers)

e Contractor Fee Determination or other fines or penalties
Appointment of Senior Official

¢ Opening or Closing of Facility (DOE or Contractor)

To inform Cl of an upcoming program announcement, Program Offices should complete a PCIN
form and provide it to their Cl Liaison for the program no later than 3 days in advance of the
proposed announcement date. Programs are encouraged to be forward thinking in bringing
information to Cl’s attention as early as possible. As a practical matter, there are many
important announcements that require far more than 3 days advance naotification. Accordingly,
the 3 day timeframe should be considered a minimum requirement. Cl will work with program
officials to determine sensitivities, timing, notification method (phone, emails, conference calls,
etc.).
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Keep in mind, the more information provided, the more effective DOE will be in our relationship
with Congress. The “Guide to Completing the Priority Congressional & Intergovernmental

Notification Form,” (Appendix B) provides additional tips, but generally each PCIN should
include:

Talking points and/or background information;

A draft paragraph briefly summarizing the issue, which may be provided to Congress;
A draft press release (if applicable);

9-Digit Zip Codes and project descriptions for each awardee, including Place of
Performance, for contract and financial assistance notifications; and

The ClI Liaison staff for your program is a resource to Program Offices in coordinating all
notifications. Should you ever have any questions regarding the need to complete a PCIN or the
process, please do not hesitate to engage your Liaison.
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Security Incidents (Including Cybersecurity) Notification Protocol

Due to the nature of security incidents which may unfold quickly and without notice, a separate
notification process was established in a Memorandum for Heads of Departmental Elements,
dated August 23, 2013, “Security Incidents (Including Cybersecurity) Notification
Protocol,”(Appendix F). Please refer to the memorandum for the all guidance parameters
associate with security incident notifications. In general these notifications are required with
respect to six types of incidents:

1) Significant physical security breaches at DOE facilities;

2) Actual or suspected penetration of an unclassified network where the theft, loss,
compromise or suspected compromise of a significant amount of controlled unclassified
information (i.e., Official Use Only [OUO], or Unclassified Controlled Nuclear Information
[UCNI1]) is determined;

3) Theft, loss, compromise, or suspected compromise of personally identifiable
information (PIl) for 100 or more individuals;

4) Theft, loss, compromise, or suspected compromise of classified matter (information or
material);

5) Actual or suspected penetration of a classified network; and

6) Select intelligence and counterintelligence incidents.

Even for incidents not specified above, the protocols contained within the memorandum should
be utilized for any security event that may result in significant external attention. In the event
of an applicable security incident, the cognizant program office (in coordination with other
Department elements that have relevant programmatic responsibility) is responsible for
notifying the Department offices and officials as soon as practical, including — when
appropriate — as events are unfolding.

To ensure Department-wide consistency, external notifications will be overseen by DOE’s
Assistant Secretary for Congressional and Intergovernmental Affairs.

¢ Inter-agency Notification: Executive Branch stakeholders will be notified as appropriate
which may include but are not limited to White House Office of Communications, White
House Office of Legislative Affairs, White House Office of Public Engagement and
Intergovernmental Affairs, the National Security Staff, and the leadership of other
affected Departments and Agencies.

e Congressional and Intergovernmental Notification: Cl, after consultation and in
coordination with other Departmental offices, will inform the appropriate congressional
committees as soon as practicable, as well as make any notifications to state, local, and
tribal officials as warranted. For purposes of notification, the appropriate congressional
committees may include the staffs of the Armed Services and Energy Committees, the
Appropriations Subcommittees on Energy and Water Development, and (for intelligence
or counterintelligence issues) the House and Senate Intelligence Committees.

For incidents involving only NNSA, the notification may be made by NNSA’s Office of
External Affairs after consultation with NNSA’s Office of the General Counsel and DOE'’s
Office of Congressional and Intergovernmental Affairs.
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DCE F 4220.10
(03-2013) Previous editions are obsclete.

U.S. DEPARTMENT OF ENERGY

Office of Congressional and Intergovernmental Affairs (Cl)

Cc

TO: Office of Congressional & Intergovernmental Affairs

ATTN: Contract Notification Coordinator
U.S. Department of Energy

1000 Independence Avenue, SW
Washington, D.C. 20585

T NO 10

Telephone; 202-586-5450
Fax: 202-586-5497
Email: CI-ANA@hq.doe.gov

1. Procuring Office:

Name:

(Procurement Office Representative — CS/CO)

Telephone: ( )

2. Program Office/Project Office:

Name:

Telephone: ( )

3. Contractor, Grantee or Offeror:
Name: i

Street:

City: State Zip

4. Place of Performance: (Required if different from #3)

Street:
City: State Zip

5. ANA Anticipated Award Date:

Date of Public Announcement:

(If any)

7. Obligated Cost or Price of this Action:
$ Estimate Cost or Price of Total Award:

$ Recipient Cost Sharing (if applicable):

6. Contract, Grant, or Other Agreement No.:

(Specify Type of Instrument)

D New D Renewal I:lTermination (See Inst)

I_ Modification (Total to date: $ )

Does this award fegult from an In'ﬁtion For Bid?
ﬁY&s No

(Forincrementally funded awards only. Report theinitial
obligation and total estimated award value.)

8. Duration of Contract, Grant, or Other Agreement:
From: To:

9. Brief Description. (Please provide meaningful details. See instructions.)

TO BE COMPLETED BY OFFICIAL RESPONSIBLE FOR SUBMISSION

10. Method of Submission: DEmail Date: Time: DA-M. I:l PM.
D Fax
Name: Title:
Signature: Office:
APPENDIX A
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Guide to Completing the Priority
Congressional & Intergovernmental Notification Form

The Priority Congressional & Intergovernmental Notification {PCIN} process is to be used by
Program Offices to inform the Office of Congressional and Intergovernmental Affairs (Cl) of
matters likely of significant interest to Congress, Governors, and local and Tribal
governments. The PCIN Form enumerates certain major items that should be brought to Cl's
attention through the PCIN process; programs are encouraged to also notify Cl of any other
noteworthy or sensitive issues that may prompt congressional or intergovernmental interest.

The PCIN package should be submitted to CI NO LATER THAN 3 BUSINESS DAYS in advance of
an announcement.

GENERAL INFORMATION
e Submitting Office: Use standard office code, e.g. EE, FE, etc.

¢ Contact Person: List the person who can answer questions about the announcement
being proposed

¢ Phone: Direct number for the contact person or a number that will facilitate prompt
contact

¢ Email: Email address of the Contact Person

e Date Submitted: As appropriate
TYPE OF NOTIFICATION

* Check the box that describes the type of notification being submitted
DATE AND TIME OF PROPOSED ANNOUNCEMENT

e Provide a fixed day and time the program proposes for the announcement, otherwise
indicate a timeframe

KNOWN CONGRESSIONAL/INTERGOVERNMENTAL INTERESTS

s List names, including State or District represented, of any congressional or
intergovernmental stakeholders known to have an interest or might have an interest in
the subject of the notification

BRIEF DESCRIPTION OF NOTIFICATION FOR PUBLIC DISTRIBUTION

* Provide a concise, nontechnical (plain language) description that can be publicly
distributed without editing.

ATTACHMENTS

¢ Attachments may not be needed depending on the complexity of the announcement
being made. Only include attachments that provide additional information beyond
what is already provided on the first page of the PCIN.

APPENDIX B
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Guide to Completing the Priority Congressional Notification Form—page 2

e Types of attachments
o Talking Points:
= Strongly recommended if notifications should be made via telephone.
o Background Materials:

®  ONLY INCLUDE if the brief description section is insufficient to adequately
convey the action being taken or if additional inquiries would be anticipated
once the announcement is made (history, sensitivities, anticipated questions).

=  Proposed schedule/sequence of events if timing crucial or coordination is
extensive.

= Full documents in a transmittable format (PDF copies or web links). This is
particularly relevant for RFPs, FOAs, RODs, Reports, EIS, etc.

= Advanced Notification of Awards (ANA) notification document (DOE F 4220.10
or equivalent).

NOTE: Ci should be informed when the notification will be handled by the
PCIN process in lieu of ANA. The Program Office should coordinate as
necessary with the Contracting Office.

o Contract or Financial Assistance: Provide 9-digit zip codes for each
awardee/selectee, including place of performance and project descriptions.

o Draft Press Release: Press releases are for information only and should be
coordinated with Public Affairs. If you intend to issue a release, but it is not available
at the time the PCIN is submitted, please note that additional materials will be
forthcoming.

Emailing PCIN Package
e Email to: Your ClI and CF-ExCo Liaison

o If you are unsure of who covers your program, please call CI's main number (202)
586-5450

o The subject line should include the following information: “ACTION: PCIN—Insert
“Program Symbol”—Insert “Brief Description”

EXAMPLE—ACTION: PCIN—EERE, Biofuels Grant Award

APPENDIX B

pg. 89



Acquisition Guide Chapter 5.403

pg. 90



Acquisition Guide

Chapter 5.403

THIS PAGE INTENTIONALLY LEFT BLANK

pg. 91




Acquisition Guide Chapter 5.403

pg. 92



Acquisition Guide

Chapter 5.403

THIS PAGE INTENTIONALLY LEFT BLANK

pg. 93




Acquisition Guide Chapter 5.403

pg. 94


http://energy.gov/sites/prod/files/AL%202012-%20%20FY%202012%20approrpiations%20
http://www.energy.gov/management/downloads
http://www.energy.gov/sites/prod/files/S.1%20Congressional%20Notification%20March%202013.pdf
https://powerpedia.energy.gov/wiki/File:ANA
http:http://www.en
http://www.energy.gov/congressional/about-us/congressional-and-intergovernmental-affairs-staff
https://powerpedia.energy.gov/wiki/File:PCIN
https://powerpedia.energy.gov/wiki/Congressional
http:https://powerpedia.energy.gov

Acquisition Guide

Chapter 5.403

THIS PAGE INTENTIONALLY LEFT BLANK

pg. 95



Acquisition Guide Chapter 5.403

pg. 96



Acquisition Guide Chapter 5.403

Even for incidents not specified above, the protocols contained within this memorandum
should be utilized for any security event that may result in significant external attention.

DEPARTMENTAL NOTIFICATIONS

Departmental notifications will be made as delineated. In determining whether
Departmental elements should be notified of a security incident, close calls should be
resolved in favor of notification, with the understanding that further scrutiny will be
applied before broader notification is initiated.

In the event of an applicable security incident, the cognizant program office (in
coordination with other Departmental elements that have relevant programmatic
responsibility) is responsible for notifying the following Department offices and officials
as soon as practical, including — when appropriate — as events are unfolding:

1. The Secretary, the Deputy Secretary, their senior staff, appropriate Program Secretarial
Officers, the Office of Health, Safety and Security, and the Office of Intelligence and
Counterintelligence. In the case of a National Nuclear Security Administration
(NNSA) incident, the program must also notify the Administrator, Principal Deputy
Administrator, Chief Information Officer, and the Chief of Defense Nuclear Security;

2. The DOE Office of Congressional and Intergovernmental Affairs and the Office of the
General Counsel. In the case of an NNSA incident, the program must also notify the
NNSA Office of External Affairs and the Office of the NNSA General Counsel;

3. Concurrently with notifications to DOE’s Office of Congressional and
Intergovernmental Affairs, all Departmental Elements except for the Office of
Intelligence and Counterintelligence shall simultaneously notify the DOE Office of
Public Affairs for the appropriate determination of disclosure to media. In the case of
an NNSA incident, the program must also notify the NNSA public affairs officer.

In the event of a cybersecurity or PII incident (incident types 2, 3, and 5), the cognizant
program office shall notify the DOE Office of the Chief Information Officer, who will
make the internal notifications as described above.

Updated information should be provided as it becomes available until the immediate
response and recovery actions are complete. Afterwards, regular updates should be

provided according to the urgency of the situation and the pace of new developments. Asa
general rule, all internal notifications should precede external notifications.

EXTERNAL NOTIFICATIONS

To ensure Department-wide consistency, external notifications will be overseen by DOE’s
Assistant Secretary for Congressional and Intergovernmental Affairs.

APPENDIX F
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Inter-agency Notification:

Following the Departmental notifications described above, DOE officials should notify
other Executive Branch stakeholders as appropriate. Program offices should work closely
with the Office of Public Affairs, the Office of Congressional and Intergovermmental
Affairs, and the Office of the General Counsel to ensure all relevant Executive Branch
stakeholders are identified and notified. Notifications may include but are not limited to
White House Office of Communications, White House Office of Legislative Affairs, White
House Office of Public Engagement and Intergovernmental Affairs, the National Security
Staff, and the leadership of other affected Departments and Agencies.

In matters of potential foreign intelligence involvement, or under active criminal
investigation, DOE’s Office of Intelligence and Counterintelligence will consult with the
Federal Bureau of Investigation, the Office of the Director of National Intelligence (DNI),
the Department of Justice, or other appropriate intelligence organizations.

Co! ional In vernmental Notification:

DOE's Office of Congressional and Intergovernmental Affairs (after consultation and in
coordination with other Departmental offices) will inform the appropriate congressional
committees as soon as practicable, as well as make any notifications to state, local, and
tribal officials as warranted.

For purposes of notification, the appropriate congressional committees may include the
staffs of the Armed Services and Energy Committees, the Appropriations Subcommittees
on Energy and Water Development, and (for intelligence or counterintelligence issues) the
House and Senate Intelligence Committees.

For incidents involving only NNSA, the notification may be made by NNSA'’s Office of
External Affairs after consultation with NNSA’s Office of the General Counsel and DOE’s
Office of Congressional and Intergovernmental Affairs.

For security incidents that involve classified matter or intelligence and counterintelligence
matters (incident types 4, 5, and 6), as specified in 50 U.S.C. 2656 (Notice to
Congressional Committees of Certain Security and Counterintelligence Failures within
Nuclear Energy Defense Programs), the Department must, after consultation with the DNI
and the FBI Director, as appropriate, provide notification to Congress within 30 days after
the date on which the Department determines a reportable incident has taken place.

For significant incidents for which there is also a foreign intelligence nexus, reporting
responsibility restdes with DOE’s Office of Intelligence and Counterintelligence, under
Director of National Intelligence guidelines.

APPENDIX F
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Public Disclosure;

DOE’s Office of Public Affairs (after consultation and in coordination with other
Departmental offices) will determine whether any public disclosure is warranted. In the
case of an NNSA incident, the Office of Public Affairs will consult with the NNSA Office
of External Affairs.

FURTHER GUIDANCE FOR SPECIFIC INCIDENT TYPES

Significant physical security breaches at DOE facilities. Notifications will be made when
there is a significant breach of security, regardless of whether the breach is determined to
have malicious intent.

Loss of personally identifiable information (PII) in electronic form or hardcopy for 100
or more individuals. “Loss” means disclosure outside of the Federal Government or its
contractors. Inadvertent access by a Federal or contractor employee to PII to which he or
she would not normally be authorized access, or the unencrypted emailing of PII that does
not suggest any possibility of compromise, will not be considered “loss™ for purposes of
this protocol and need not be reported. Unless the incident involves members of the
Intelligence Community, notifications to the Office of Intelligence and Counterintelligence
are not required.

Theft, loss, compromise, or suspected compromise of classified matter (information or
material). Incidents involving the thefi, loss, compromise, or suspected compromise of
Top Secret, Sensitive Compartmented Information, Special Access Program, or Restricted
Data (weapons data) information must be reviewed by the office with programmatic
responsibility for the information. This review is to determine the significance of the
incident (i.e., likely to cause serious harm or damage to the national security interest of the
United States as defined in Executive Order 13526, Classified National Security
Information) per DOE Order 470.4B, Attachment 5, Incidents of Security Concern.

Incidents requiring the notification of Federal line management that involve the theft or
loss of physical assets (e.g., special nuclear material, classified weapons components/parts,
etc.) must be assessed by the cognizant program office to determine if the details of the
incident constitute a risk or threat to national security.

This policy supersedes my memorandum of June 24, 2011, Security Incident (Including
Cyber) Congressional Notification Protocol.

APPENDIX F
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Competition Requirements

Guiding Principles

e The Competition in Contracting Act (CICA) mandates, with limited
exceptions, the use of full and open competition.

e Exceptions to full and open competition require justifications and
approvals at specified levels.

References: [FAR 6 and DEAR 906]

1.0 Summary of Latest Changes

This update makes minor editorial and administrative changes.
2.0  Discussion

This chapter supplements other more primary acquisition regulations and policies contained in
the references above and should be considered in the context of those references.

2.1 Background. The Competition in Contracting Act (CICA) of 1984 requires that
all acquisitions be made using full and open competition. Seven exceptions to using full and
open competition are specifically identified in Federal Acquisition Regulation (FAR) Subpart
6.3. Documentation justifying the use of any of these exceptions is required. Each exception,
with supporting documentation, must be certified and approved at specified levels that vary
according to the dollar value of the acquisition. The information that must be included in each
justification is identified at FAR 6.303-1 and 6.303-2.

2.2 Authority. The Secretary of Energy has designated and delegated certain
authorities and responsibilities to the Senior Procurement Executives (SPEs); these pertain to
implementing and executing statutory and regulatory competition requirements. For DOE
contracting activities, the SPE is the Director, Office of Acquisition Management. For National
Nuclear Security Administration (NNSA) contracting activities, it is the Deputy Associate
Administrator, Acquisition and Project Management.

In addition to the seven exceptions in FAR Part 6, DOE has two other authorities that provide for
other than full and open competition. These authorities are:
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e The Federal Property and Administrative Services Act (40 U.S.C. 474(13)), which
provides that nothing in this Act shall impair or affect any authority or programs
authorized under the Atomic Energy Act of 1954, as amended.

e The Atomic Energy Act of 1954, as amended, which provides that the President
may exempt any specific action of DOE in a particular matter carried out under
the authority of this Act from the provisions of law relating to contracts whenever
it is determined that such action is essential in the interest of common defense and
security.

2.3  Competition Advocates. To implement FAR 6.501, the Secretary of Energy has
delegated the authority for appointment of agency and contracting activity Competition
Advocates to the SPEs for DOE and NNSA. The SPEs have delegated to their respective Head
of Contracting Activities (HCA) the authority to appoint contracting activity competition
advocates. In addition, the HCA’s approval of Justifications for Other Than Full and Open
Competition (JOFOCs) is in accordance with the HCA Delegation of Authority/Designation
memorandum.

2.4  Justification. Contracting officers certify that the JOFOC is complete and
accurate and also require the acquisition initiator to furnish and certify that the supporting data
(e.g., verification of the government's minimum needs and schedule requirements, efforts to find
additional sources, rationale for limiting sources, or other information that forms the basis for
other than full and open competition) is complete, current, and accurate.

A complete JOFOC must include the results of market research and, if applicable, the sources
sought synopsis (see Chapter 5.2) as part of the main body of the justification and not as an
addendum. An attachment may be used to provide detailed reviews of responses to the synopsis
and companies reviewed during the market research, but the results of market research and a
summary of responses received must be included in the main body of the JOFOC.

Contracting officers must obtain legal review from the contracting activity’s legal counsel of a
JOFOC with an estimated amount of more than $1 million or such lower threshold as the
contracting activity legal counsel office may establish.

Each contracting activity should issue local implementing procedures that define the appropriate
processing of JOFOC:s at their locale. These procedures should specifically address the
responsibilities of the program manager and contracting activity’s legal counsel.

Dollar thresholds for JOFOC approvals are subject to change. See the applicable HCA
Delegation of Authority/Designation and FAR 6.304(a) for the current dollar thresholds.

For actions less than $700,000, the Contracting Officer should include the Competition Advocate
in the review of the JOFOC before signing it.
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Use of the attached model JOFOC, in conjunction with FAR 6.303-2, Content, will ensure
consistency with FAR requirements.

2.5 Use of “Unusual and Compelling Urgency” Exception (FAR 6.302-2). All
requirements citing urgency as the exception should receive careful scrutiny to assure that the
reason for the urgency is valid. The urgency exception contained in FAR Part 6 is not acceptable
if there is evidence of poor planning. The Government Accountability Office and other
reviewing organizations have held that the lack of planning or the delaying of a requirement to
use the urgency exception is viewed as an attempt to circumvent CICA requirements.

Section 862 of the Duncan Hunter National Defense Authorization Act for Fiscal Year 2009
(Pub. L. 110-417) amended the Federal Property and Administrative Services Act of 1949 (41
U.S.C. 253(d)) to include a limit on the period of performance of contracts awarded

noncompetitively under unusual and compelling urgency circumstances. This requirement is
prescribed at FAR 6.302-2.

The total period of performance may not exceed the time necessary to meet the unusual and
compelling requirements of the work to be performed under the contract and award of another
contract for the required goods or services through the use of competitive procedures. The
period of performance may not exceed one year unless the head of the agency determines that
exceptional circumstances apply. The Secretary has delegated to the SPEs the authority to make
this determination.

When the contracting activity believes that exceptional circumstances exist for a contract period
to be longer than one year, the contracting activity must prepare a “Determination of Exceptional
Circumstances” (DEC) for approval by the appropriate SPE. For DOE procurements, the DEC,
along with a copy of the draft JOFOC, shall be submitted to the Office of Contract Management
(MA-62). NNSA contracting activities should follow the appropriate NNSA procedures.

e  When the contract will be awarded after the approval of the DEC, the contract may be for
a period greater than one year.
o The DEC and the JOFOC must justify the period of performance.

e When the contract must be awarded prior to the approval of the DEC, the contract may
only be awarded for a period of up to one year.
o If the item(s) being acquired requires a period of performance of greater than one
year, the DEC and JOFOC should justify this need and the contract may be
modified to include the additional time after the DEC and JOFOC are approved.

Use the attached DEC determination and findings (D&F) template. See STRIPES library.

2.6  Public Interest (FAR 6.302-7). In rare circumstances, the public interest may
not be best served by full and open competition. Such acquisitions should receive careful
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scrutiny to ensure that there are adequate reasons to support the finding that it is not in the public
interest to compete. This exception requires a determination by either the Secretary of Energy or
the Administrator, NNSA that it is not in the public interest to seek full and open competition in
the instant acquisition. This authority may not be delegated. The use of this exception is
extremely rare and may only be used when no other authorities in FAR 6.302 apply. The Public
Interest exception will be documented in a Public Interest Determinations and Findings (D&F).
No class Public Interest D&Fs are permitted. This authority is prescribed at FAR 6.302-7.

Regardless of dollar value, the contracting activity must prepare two documents: the “Public
Interest Determinations and Findings” and the Congressional notification letter. The Public
Interest D&F will be approved by either the Secretary of Energy or the Administrator, NNSA.
The Congressional notification letter will be signed by either the Secretary or the Administrator.

The contracting activity shall submit the D&F and the Congressional notification letter to either
one of the following: for DOE procurements to the Office of Contract Management (MA-62) or
for NNSA procurements, in accordance with the appropriate NNSA procedures.

Once the Secretary of Energy or the Administrator, NNSA has approved the Public Interest D&F
and signed the Congressional notification, be certain to place these documents in the contract
file. Do not award the contract until at least 30 days after the Congressional notification was
sent.

Use the attached model Public Interest Determinations and Findings, in conjunction with FAR
1.7, Determinations and Findings, and FAR 6.302-7.

Use the attached model Congressional notification letter. See STRIPES library.

2.7  Work Direction. Under no circumstance shall DOE personnel direct work to a
particular source through, or accept work for (e.g., from other Federal agencies via an
interagency agreement) any of DOE’s contractors or their subcontractors for the purpose of
avoiding the requirements of CICA, or as a means of satisfying a requirement that should be
contracted for by the Department.

Work assignments to any contractor in which the Department requires performance by a specific
subcontractor(s) must be supported by a JOFOC, in accordance with FAR Part 6, as if the work
were being contracted directly by the Department. In addition to satisfying the requirements of
FAR 6.303, the justification shall include a determination that such work is consistent with the
scope of the prime contractor’s assigned program responsibilities and that the directed
subcontractor has the technical capability to perform the work assigned. Consideration should be
given to preparing the justification to contract directly with the subcontractor as the prime
contractor (see FAR 15.404-1(h)).

DOE employees shall not initiate an interagency agreement under the Economy Act to another
Federal agency to circumvent Federal or DOE regulations, or in the belief that an outside agency
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will permit a lesser standard of adherence to Federal and Departmental procurement regulations
or policies than that expected of DOE contracting officers.

2.8 Public Availability of the JOFOC documents. FAR 6.305 requires agencies to
make JOFOC documents available for public inspection within 14 days after contract award on
the agency website and at the Governmentwide Point of Entry, which is Federal Business
Opportunities, at www.fbo.gov. FAR 6.305(f) provides exceptions to posting the JOFOC. In the
case of a contract award authorized pursuant to FAR 6.302-2, the rule requires that the JOFOC
be posted within 30 days after contract award. For FAR 6.302-7 Public Interest exceptions, the
approved D&F does not get posted or otherwise made publicly available.

In order to post a JOFOC at www.fedbizopps.gov, go to the Opportunities section and find the
"Justification & Approval (J&A)" notice type. Within DOE only the designated contracting
activity personnel are allowed to post to www.fbo.gov the standalone J&A Notices , as well as to
associate a notice with existing notices, such as awards, if applicable. The HCA shall ensure that
each JOFOC document is redacted, as appropriate, before sharing it publicly. The contracting
officer shall carefully screen a JOFOC for all contractor proprietary and other sensitive data,
removing such data if they exist, including references and citations. Also, the contracting officer
shall be guided by the exemptions to disclosure of information contained in the Freedom of
Information Act (FOIA, 5 U.S.C. 552) and the prohibitions against disclosure in FAR 24.202,
when determining whether other data should be removed. Before posting the JOFOC, the
contracting officer shall coordinate the redacted JOFOC as needed with the local counsel’s office
and the local FOIA officer.

2.9  Best Practices. When unsolicited proposals are considered, the unique or
innovative method, approach, or idea contained in such proposals must be described in the
JOFOC. Any unique, innovative, or proprietary features that might be compromised if publicly
disclosed in FedBizOpps must also be identified in the JOFOC.

For a JOFOC advocating limited competition, the circumstances surrounding the limitation,
including how the number of firms in the competition was determined, must be described.

Negotiations of a sole source contract should not begin before the JOFOC has been approved.

3.0 Attachments

Attachment Document Title

1 Justification for Other than Full and Open Competition

2 Determination of Exceptional Circumstances

3 Determination for Public Interest Exception

4 Sample Congressional Notification Letter for Public Interest Exception
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Justification for Other than Full and Open Competition
Contracting Activity Processing the Requirement
Name of Organization Originating the Requirement
Identification Number (purchase request/solicitation number)

1. Identification of the agency and the contracting activity, and specific identification of the
document as a “Justification for Other than Full and Open Competition™.

2. The nature and/or description of the action being approved, e.g., sole source, limited
competition, establishment of a new source, etc.

3. A description of the supplies or services required to meet the agency’s needs.
4. The statutory authority permitting other than full and open competition.

5. A statement demonstrating the unique qualifications of the proposed contractor or the nature
of the action requiring the use of the authority.

6. A description of efforts to ensure that offers were solicited from as many potential sources as
is practicable. Include whether or not a FedBizOpps announcement was made and what
response, if any, was received, and include the exception under FAR 5.202 when not
synopsizing. Describe whether any additional or similar requirements are anticipated in the
future. (This may not be included as an addendum. It must be in the body of the JOFOC.)

7. Cite the anticipated dollar value of the proposed acquisition including options if applicable
and a determination by the Contracting Officer that the anticipated cost to the Government will
be fair and reasonable. When exceptional circumstances exist that require the period of
performance to exceed one year, the JOFOC shall state priced option period(s) will be included
and that a determination and findings is being prepared for the Senior Procurement Executive’s
approval.

8. A description of the market research conducted and the results or a statement of the reason
market research was not conducted. Do not simply refer to the sources sought synopsis.

9. Any other facts supporting the use of other than full and open competition, such as:
a. Explanation of why technical data packages, specifications, engineering descriptions,
statements of work or purchase descriptions suitable for full and open competition have not been

developed or are not available.

b. When FAR Subpart 6.302-2 is cited for follow-on acquisition as described in
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FAR 6.302-1(a)(2)(ii), an estimate of cost to the Government that would be duplicated and how
the estimate was derived.

c. When FAR 6.302-2 is cited, data, estimated cost, or other rationale as to the extent and
nature of the harm to the Government.

10. A listing of the sources, if any, that expressed a written interest in the acquisition.

11. A statement of actions the agency may take to remove or overcome any barriers to
competition if subsequent acquisitions are anticipated.

Certification

The information contained in this Justification for Other than Full and Open Competition is
certified accurate and complete to the best of my knowledge and belief.

Acquisition Initiator Contracting Officer
Signature Date Signature Date

(See FAR 6.2, 6.3, and 6.5, and DEAR 906.202, 906.304 and 906.501 for review and approval requirements under
specific circumstances.)

Reviews
Contracting Activity
Program Senior Official Legal Counsel
(or designee) (if > $1 million)
Signature Date Signature Date
Approvals
Contracting Activity

Competition Advocate
(if > $650,000* & **) Signature Date

Head of the Contracting
Activity
(if > $12.5 million*")  Signature Date

Senior Procurement
Executive
(if > $50 million™) Signature Date

*Dollar thresholds are subject to change; see FAR 6.304(a) for the current dollar thresholds.

**For actions less than $650,000, the Contracting Officer should include the Competition Advocate in the review of
the JOFOC before signing it.

“Dollar threshold is in accordance with the HCA Delegation of Authority/Designation.
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Determination of Exceptional Circumstances

Determination and Findings: To exceed period of performance beyond one year for
unusual and compelling urgency exception for other than full and open competition

Based upon the following determination and findings, the proposed procurement described
below may extend beyond one year.

Findings

1. The (contracting activity processing the requirement) proposes to acquire under solicitation or
contract (number), (title and description of service). The estimated value is $ (amount) for a
XX month.

2. The documentation shall explain why there is a need to exceed one year. Discuss items such
as the severability of services, why the requirement can not be competitively competed within
one year, etc. Enclose a copy of the Justification for Other than Full and Open Competition
(JOFOC) reviewed and signed by the appropriate officials except for the approving official
signature on the JOFOC.

3. A statement ensuring that any follow-on requirements will be solicited as a full and open
competition procurement.

Determination

Based upon the above findings and as authorized by Federal Acquisition Regulation 6.302-
2(d)(2), I have determined that the exceptional circumstance to exceed the period of performance
beyond one year for (title of service) is appropriate and is in the Government’s best interest. [
approve the exceptional circumstances.

Senior Procurement Executive Signature Date

(This is a D&F template. — Tailor the D&F to the specific action See STRIPES library. .)
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Determination for Public Interest Exception for (title of procurement)

Determination and Findings: To procure the requirement under Public Interest exception
for other than full and open competition

Based upon the following determination and findings, the proposed procurement described
below is not in the public interest to use full and open competition.

Findings

1. The (contracting activity processing the requirement) proposes to acquire under solicitation
or contract (number), (title and description of service). The estimated value is $ (amount) for
a XX month (include any options both in dollar value and/or state what are the periods of
performance.)

2. The documentation shall explain why it is not in the public interest to use full and open
competition. Discuss, at a minimum, why none of the other exceptions to full and open
competition apply and the rationale to support this exception.

3. Authority for this exception is 41 U.S.C. 2531(7) as implemented at Federal Acquisition
Regulation 6.302-7.

Determination

Based upon the above findings and as authorized by 41 U.S.C. 253(c)(7), I have determined that
it is not in the public interest to use full and open competition for (title of procurement). 1
approve this Public Interest exception to full and open competition. Expiration of this
Determination and Findings is up completion of contract (number).

Secretary of Energy Signature Date

Administrator National Nuclear
Security Administration
Signature Date

(Select the appropriate approving official and delete the other signature block.)
(This is a D&F template. — Tailor the D&F to the specific action. See STRIPES library. )
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Reviews for Determination for Public Interest Exception for (title of procurement)

Acquisition Initiator

Contracting Officer

Signature Date Signature Date
Contracting Activity

Program Senior Official Legal Counsel
(or designee)

Signature Date Signature Date
Contracting Activity
Competition Advocate

Signature Date
Head of the Contracting
Activity

Signature Date
Senior Procurement
Executive

Signature Date

10
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SAMPLE CONGRESSIONAL NOTIFICATION LETTER
FOR PUBLIC INTERST EXCEPTION

The President of the Senate The Speaker of the House
U.S. Senate U.S. House of Representatives
Washington, DC 20510 Washington, DC 20515

Subject: Public Interest Exception Notification of Pending Contract Action

Dear President and Speaker:

No earlier than thirty days from the date of this notification, the Department of Energy
(National Nuclear Security Administration) intends to award an action for (title of
procurement) pursuant to 41 U.S.C. 253(c)(7). I have determined that it is not in the public

interest to use full and open competition.

If you have any questions, please contact (insert the program office name and phone number.)

Sincerely,

Name of Secretary or Administrator
Title

11
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Competition Advocate Responsibilities

Guiding Principle

Agency Competition Advocates and Activity Competition Advocates have
various duties and responsibilities that help safeguard full and open
competition.

[References: FAR 6.5, FAR 7 and DEAR 906.501]

1.0 Summary of Latest Changes

This update: (1) updates the dollar thresholds for Justifications for Other than Full and Open
Competition in accordance with FAR 6.304, (2) deletes the Federal Procurement Data System-
New Generation (FPDS-NG) coding assistance sheet and screen shots for the FPDS-NG
Competition Report, and (3) includes administrative changes.

2.0 Discussion

This chapter supplements other more primary acquisition regulations and policies contained in
the references above and should be considered in the context of those references. This chapter
discusses the competition advocate requirements and responsibilities for the Department of
Energy.

FAR Subpart 6.5, “Advocates for Competition,” implements section 20 of the Office of Federal
Procurement Policy Act, which requires the head of each executive agency to designate an
Agency Competition Advocate and Procuring Activity Advocates (hereafter referred to as
Activity Competition Advocates). In accordance with DEAR 906.501, the Secretary of Energy
has delegated this authority for the appointment of the agency and contracting activity Advocates
to the SPEs. The duties and responsibilities of agency and procuring activity competition
advocates are prescribed by FAR 6.502. Additionally, FAR 6.502(b)(2) requires agency and
procuring activity competition advocates to prepare and submit an Annual Competition Report to
the Senior Procurement Executive (SPE) and the Chief Acquisition Officer. The minimum
annual reporting requirements are defined in FAR 6.502(b)(2) and shall be included in both the
Agency and Activity Competition Reports. If additional reporting requirements are required, the
Agency Competition Advocate will notify the Activity Competition Advocates via email. DOE
Acquisition Guide Chapter 6.1 requires the Activity Competition Advocate review and approval
on all Justifications for Other than Full and Open Competition (JOFOCs) pursuant to FAR
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Subpart 6.3. FAR Part 7 requires any acquisition plan that proposes using other than full and
open competition to be coordinated with the cognizant Competition Advocate.

2.1 Authority. As mentioned, the Office of Federal Procurement Policy Act requires
the head of each executive agency to designate a competition advocate for the agency and for
each procuring activity of the agency. The Secretary of Energy has designated two SPEs that are
responsible for the portions of the Department for which they have been assigned.

2.1.1 Agency Competition Advocate. The DOE SPE is the Director, Office of
Acquisition Management and shall designate the Agency Competition Advocate for DOE. The
NNSA SPE is the Director of the Office of Acquisition Management and shall designate the
Competition Advocate for NNSA. The Agency Competition Advocates are responsible for the
following:

e Ensure the Annual Competition Report is completed by the Activity Competition
Advocate and submitted to their SPE by the required due date.

e Periodically monitor competition results throughout the fiscal year and provide
feedback directly to the Activity Competition Advocates, if needed.

e Approve all JOFOCs that exceed the Head of the Contracting Activity (HCA)
approval level. After approval, the Agency Competition Advocate will forward
the JOFOC to the appropriate SPE (DOE or NNSA) for approval.

e (Coordinate on any acquisition plan that proposes using other than full and open
competition when awarding a contract in accordance with FAR Part 7, which
exceeds the HCA’s approval level.

e The NNSA SPE shall provide an informational copy of the NNSA Annual
Competition Report to the DOE SPE. The DOE SPE shall retain the DOE and
NNSA reports and make them available to the OFPP, upon request.

e Determine and notify each Activity Competition Advocate of their competition
goal for the next fiscal year no later than October 31.

2.1.2 Heads of Contracting Activity. The SPEs have delegated the authority to
appoint Contracting Activity Competition Advocates to the HCAs. Each HCA shall designate an
Activity Competition Advocate for each activity in accordance with their delegation letter and
ensure the Agency Competition Advocate is copied on each delegation letter. If a delegation
requires a waiver (employee is not a GS/GM-15 and/or not a GS-1102), the HCA shall submit a
waiver request, proposed delegation letter, and the individual’s resume for Agency Competition
Advocate approval. The Agency Competition Advocate shall forward the waiver request to the
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cognizant SPE, with an approval recommendation. The HCA shall ensure the Activity
Competition Report is submitted timely.

2.1.3  Activity Competition Advocate. Each Activity Competition Advocate is

responsible for the following:

2.2

Submit the reporting requirements required by FAR Part 6 in addition to any other
reporting requirements the Agency Competition Advocate requires. The Activity
Competition Advocate shall utilize the information contained within the
competition report tab of the FPDS-NG system for all statistical data contained
within the Activity Competition Report. The Activity Competition Report shall
be submitted to the Agency Competition Advocate no later than November 1% of
each calendar year (or next duty day if the 1% falls on a weekend).

Review the Federal FPDS-NG on a quarterly basis to ensure proper coding. If
discrepancies are encountered, they shall notify their respective Contracting
Officer and ensure all corrective actions are tracked and rectified within 30
calendar days.

Coordinate and maintain a copy of any acquisition plan that proposes using other
than full and open competition when awarding a contract in accordance with FAR
Part 7.

Review, approve and maintain a copy of all Justifications for Other than Full and
Open Competition (JOFOCs) greater than $700,000 but not exceeding $13.5M
(dollar thresholds are subject to change, see FAR 6.304(a) for the current dollar
threshold), and review all JOFOCs exceeding $13.5M. Please refer to DOE
Acquisition Guide Chapter 6.1 for detailed guidance on JOFOC:s.

Electronic Posting. The Agency Competition Advocate shall ensure the names

and phone numbers of the Competition Advocates are electronically posted. The electronic
posting shall be updated quarterly.
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ACQUISITIONPLANNING

Guiding Principles

* Sound acquisition planning ensures that the contracting process is conducted in a
timely manner, in accordance with statutory, regulatory, and policy requirements, and
reflects the mission needs of the program.

* Anintegrated team approach that includes appropriate representation from all
organizations having an interest in the requirement will benefit the acquisition planning
process.

* Contracting professionals play a key role in ensuring that acquisition planningis
accomplished for each requirement and that the acquisition plan reflects appropriate
acquisition streamlining techniques and a sound business approach to buying the needed
goods and services.

REFERENCES

1.FAR4.803(a)(1) Contents of Contract Files

2. FAR5.405(a) Exchange of Acquisition Information

3.FARPart6 Competition Requirements

4. FAR Part7 AcquisitionPlanning

5.FARPart 8 Required Sources of Supply

6. FAR Part 9 ContractorQualifications

7. FAR Part 10 Market Research

8. FAR Part 11 Describing Agency Needs

9. FAR 15.201(c) Exchanges with Industry Before Receipt of Proposals

10. FAR Subpart 16.1 Selecting Contract Types

11. FAR16.504(c) Indefinite-Quantity Contracts - Multiple Award Preference
12. FAR17 Special Contracting Methods

13. FARPart 19 Small Business Programs

14.FAR 25.802(a)(2) Other International Agreements and Coordination

15. FAR 34.004 Acquisition Strategy
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Two-Phase Design-Build Selection Procedures

17.FAR37.6

Performance-Based Contracting

18. FAR 38.101(c)

Federal Supply Schedule Program

19. FAR 39.101(b)
39.102(c)

Acquisition of Information Technology

20.FAR41.202

Acquiring Utility Services
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OVERVIEW

This chapter discusses the requirements for acquisition planning, provides guidance on plan
preparation, and provides a template for use in plan development.

DEFINITIONS

Acquisition: The acquiring by contract with appropriated funds of supplies or services
(including construction) by and for the use of the Federal Government through purchase or
lease, whether the supplies or services are already in existence or must be created, developed,
demonstrated, and evaluated. Acquisition begins at the point when agency needs are
established and includes the description of requirements to satisfy agency needs, solicitation
and selection of sources, award of contracts, contract financing, contract performance, contract
administration, and those technical and management functions directly related to the process
of fulfilling agency needs by contract.

Acquisition Planning: The process by which the efforts of all personnel responsible for an
acquisition are coordinated and integrated through a comprehensive plan for fulfilling the
agency need in a timely manner and at a reasonable cost. It inc