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CEQ Celebrates NEPA at

...and SoDo We!

The Council on Environmental Quality (CEQ) marked the
40™ anniversary of the National Environmental Policy Act
(NEPA), and of CEQ itself, with a celebratory symposium
and reception in Washington, DC, on February 18, 2010.
CEQ Chair Nancy Sutley welcomed past CEQ Chairs and
General Counsels and current NEPA practitioners from
Federal agencies. She invited all to reflect on NEPA’s
record of accomplishments and to take stock of where
NEPA is today and our plans for its future.

Underscoring President Obama’s proclamation that
NEPA remains a vital tool in protecting our environment
and revitalizing our economy, and adding that a strong
economy and a healthy environment go hand in hand,
Ms. Sutley emphasized that NEPA gives us the flexibility
to address environmental priorities as they evolve. Our
challenge, she stated, is to do so. She characterized

NEPA as a visionary, transformatlve

and integrating statute, passed with

overwhelming bipartisan support, that

has withstood the test of time. In going forward,
however, we need to affirm NEPA’s importance and
consider what we can do to improve its implementation,
she said.

In this issue of LLOR are a reprint of President Obama’s
NEPA Proclamation, highlights from the CEQ Symposium
discussions on NEPA’s legacy and its significance to

215 century issues, and descriptions of four CEQ initiatives
to modernize and reinvigorate NEPA implementation. Also,
reflecting DOE’s observance of 40 years of NEPA, this issue
highlights the benefits that DOE’s NEPA practitioners have
found in the NEPA process and includes the first of a
year-long series of contributed essays on NEPA. L.

DOE Launches Categorical Exclusion Database

DOE has taken another major step to increase
transparency and openness in its implementation

of NEPA by creating a comprehensive database of

its categorical exclusion (CX) determinations. The
searchable, user-friendly database, and a complete set
of the “raw” data from the database, are available on the
DOE NEPA Website (www.gc.energy.gov/nepa) and have
been registered with Data.gov.

Data.gov is a priority Open Government Initiative of the
Obama Administration intended to increase public access
to important government information. The CX database is
the first and so far the only NEPA-specific tool registered
with Data.gov. The database currently includes more than
700 DOE CX determinations.
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This sets a new standard of transparency for the
Federal government’s implementation of NEPA,
and shines a light on an important part of our
decisionmaking process.

— Scott Blake Harris, DOE General Counsel

The new database may be searched by state; CX applied;
date range; DOE Program, Field, or Site Office; keyword;
and whether the CX determination is for a project

related to the American Recovery and Reinvestment Act
(Recovery Act). Links to CX determination documents
are provided. A raw data table (Excel file) containing

(continued on page 18)
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Welcome to the 62" quarterly report on lessons learned in the
NEPA process. In this issue, we start a year-long observance
of the 40" anniversary of the National Environmental Policy
Act. The occasion calls for celebration of NEPA's successes as
well as reflection on opportunities for improvement. Thank you
for your continuing support of the Lessons Learned program.
As always, we welcome your suggestions for improvement.
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Be Part of Lessons Learned

We Welcome Your Contributions

We welcome suggestions, comments, and contributed
drafts for the Lessons Learned Quarterly Report.

We especially seek case studies illustrating successful
NEPA practices. Draft articles for the next issue

are requested by May 3, 2010. Contact

Yardena Mansoor at yardena.mansoor@hq.doe.gov
or 202-586-9326.

Quarterly Questionnaires Due May 3,2010

Lessons Learned Questionnaires for NEPA documents
completed during the second quarter of fiscal year
2010 (January 1 through March 31, 2010) should be
submitted by May 3, 2010, but preferably as

soon as possible after document completion. The
Questionnaire is available on the DOE NEPA Website
at www.gc.energy.gov/nepa under Lessons Learned
Quarterly Reports. For Questionnaire issues, contact
Vivian Bowie at vivian.bowie@hq.doe.gov or
202-586-1771.

LLQROnline

Current and past issues of the Lessons Learned
Quarterly Report are available on the DOE NEPA
Website at www.gc.energy.gov/nepa. Also on the
website is a cumulative index.

Printed on recycled paper

This icon indicates that LLOR online (www.gc.energy.gov/nepa under Lessons Learned Quarterly Reports) provides
a link to a referenced webpage whose URL is too long to be useful when printed.

Mark Your Calendars: Upcoming Conferences

National Association of Environmental Professionals

The National Association of Environmental Professionals (NAEP) will hold its 2010 conference

on April 27-30 in Atlanta, Georgia. The theme this year is Tracking Changes: 40 Years of Implementing
NEPA and Improving the Environment. Topics to be covered include energy and renewable energy
issues, environmental policy, public involvement, and sustainability. The preliminary schedule and event

registration are now available at www.naep.org.

State of Environmental Justice in America

DOE, the National Small Town Alliance, the Howard University School of Law, the U.S. Environmental
Protection Agency, and the U.S. Department of Agriculture are co-sponsoring this conference on the State
of Environmental Justice in America. The event will be held in Washington, DC, on May 12—14. Contact
Melinda Downing, Environmental Justice Program Manager, at melinda.downing@hgq.doe.gov or

John Rosenthall, Conference Coordinator, at ejinamerica@hotmail.com for further details.
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Celebrating 40 Years with NEPA!

CEQ Issues Three Draft NEPA Guidance Documents
for Public Comment and Launches New NEPA.gov

At its celebration of NEPA’s 40™ anniversary on
February 18, 2010, the Council on Environmental
Quality (CEQ) announced the availability of draft
NEPA guidance on three topics: considering greenhouse
gas (GHG) emissions and climate change; mitigation
and monitoring; and establishing and applying
categorical exclusions (CXs). CEQ also announced the
re-launching of NEPA.gov, on which the draft guidance
is available. “I’m proud to announce these four actions
to modernize and reinvigorate NEPA,” said CEQ

Chair Nancy Sutley, when describing the three draft
NEPA guidance products and the redesigned website at
CEQ’s 40" anniversary of NEPA symposium.

In the draft guidance documents, CEQ states its intention
to issue final guidance expeditiously after considering
public comments, and that CEQ does not intend for the
guidance to become effective until after issuance in final
form. On February 23, 2010, CEQ published notices of
availability of the draft guidance documents in the Federal
Register. Information about each draft guidance document
and their public comment periods are described below.

Consideration of the Effects of Climate
Change and Greenhouse Gas Emissions

“Climate change is among the most critical environmental
issues today, and agencies would be foolish not to
consider the potential effects of their greenhouse gas
emissions,” said Ms. Sutley. She indicated that the draft
guidance responds to informal requests from Federal
agencies and a formal petition from nongovernmental
organizations under the Administrative Procedure Act.
The draft guidance explains how Federal agencies should
analyze the environmental impacts of GHG emissions
and climate change when they describe the environmental
impacts of a proposed action under NEPA, she said. She
noted, however, that the draft guidance does not address
climate change impacts of land management activities, and
that CEQ requests public comment on this issue before
deciding whether to recommend any particular protocols.

The draft guidance advises Federal agencies to consider
opportunities to reduce GHG emissions caused by Federal
actions and adapt their actions to climate change impacts.
Agencies should consider (1) the GHG emissions effects
of a proposed action and alternative actions, and (2) the
relationship of climate change effects to a proposed action

and alternatives. The draft guidance defines

GHGs in accordance with Executive Order 13514
(Federal Leadership in Environmental, Energy, and
Economic Performance) to include: carbon dioxide
(CO,), methane, nitrous oxide, hydrofluorocarbons,
perfluorocarbons, and sulfur hexafluoride.

When To Analyze GHG Emissions

Throughout the draft guidance, CEQ emphasizes applying
“the rule of reason” in addressing GHG emissions,

to ensure that analyses are “commensurate with the
importance of the GHG emissions of the proposed action,
avoiding useless bulk and boilerplate documentation, so
that the NEPA document may concentrate on important
issues.”! Consistent with this principle, the draft guidance
advises Federal agencies “to consider, in scoping their
NEPA analyses, whether the analysis of direct and indirect
GHG emissions from their proposed actions may provide
meaningful information to decision makers and the
public.”

To that end, the draft guidance proposes a presumptive
threshold of 25,000 metric tons per year or more of direct
CO,-equivalent GHG emissions as “an indicator that a
quantitative and qualitative assessment may be meaningful
to decision makers and the public.” The draft guidance
clarifies that the 25,000 metric tons per year threshold

is not an indicator of significant effects, but rather is a
“minimum level of GHG emissions that may warrant some
description.” The draft guidance also indicates that direct
emissions less than this level sometimes may warrant
agency consideration (e.g., for “long-term” actions).

The draft guidance addresses a concern that GHG
emissions, no matter how small, arguably may have
significant impacts, making CX determinations and
findings of no significant impact (FONSIs) problematic.
The draft guidance, however, indicates that CXs and
FONSIs may be appropriate. For example, the draft
guidance states, “In many cases, the GHG emissions of
the proposed action may be so small as to be a negligible
consideration. Agency NEPA procedures may identify
actions for which GHG emissions and other environmental
effects are neither individually or cumulatively significant.
40 CFR 1507.3. Many agency NEPA analyses to date have
found that GHG emissions from an individual agency
action have small potential effects.”

(continued on next page)

' DOE guidance (Recommendations for the Preparation of Environmental Assessments and Environmental Impact Statements, Second
Edition, December 2004) uses the term “sliding-scale principle” in describing this concept.
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CEQ Draft Guidance

How To Evaluate GHG Emissions

The draft guidance proposes that agencies should focus
their analysis on quantifying the annual and cumulative
GHG emissions of a proposed action, and on differences

in emissions among alternatives. The draft guidance notes
that “The estimated level of GHG emissions can serve as a
reasonable proxy for assessing climate change impacts . ...

bl

More specifically, the draft guidance states that, in the
analysis of direct effects, agencies should: “(1) quantify
cumulative emissions over the life of the project;

(2) discuss measures to reduce GHG emissions,

including consideration of reasonable alternatives; and
(3) qualitatively discuss the link between such GHG
emissions and climate change.” For the latter purpose, the
guidance suggests that agencies consider incorporating
by reference reports of the U.S. Global Change Research
Program (www.globalchange.gov).

Some agencies have expressed a concern about the
inability to attribute specific global climate change impacts
to specific emission sources. The draft guidance addresses
this concern, stating: “. . . it is currently not useful for the
NEPA analysis to attempt to link specific climatological
changes, or the environmental impacts thereof, to the
particular project or emissions . . ..”

While providing agencies discretion regarding methodology
for quantifying GHG emissions, the draft guidance
recommends that agencies consider using certain technical
documents, among them:

 For large direct emission sources — the Environmental
Protection Agency’s Final Rule on Mandatory
Reporting of Greenhouse Gases (74 FR 56259;
October 30, 2009) (www.epa.gov/climatechange)

* For “Scope 1” emissions from Federal facilities —
GHG emissions accounting and reporting guidance
that will be issued under Executive Order 13514
(www.ofee.gov), and

* For terrestrial carbon sequestration and other projects —
the Department of Energy’s 1605(b) Program: Technical
Guidelines, Voluntary Reporting of Greenhouse Gases
(www.eia.doe.gov/oiaf/1605).

Effects of Climate Change on Proposed Actions

The draft guidance notes that climate change can affect
the environment of a proposed action in a variety of ways,
such as by affecting the integrity of a development or
structure by exposing it to a greater risk of flood, storm
surge, or higher temperature. Accordingly, the draft

B} March 2010
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guidance states that “[c]limate change effects should be
considered in the analysis of projects that are designed for
long-term utility and located in areas that are considered
vulnerable to specific effects of climate change (such

as increasing sea level or ecological change) within the
project’s timeframe.”

Programmatic Analyses

The draft guidance suggests that it could be useful

to consider GHG emissions in aggregate, as part of a
programmatic analysis. Such aggregate analyses may be
useful in considering compliance with the requirements
for Federal agencies to implement sustainable practices
and achieve GHG reduction targets under Executive
Order 13514.

The public comment period for this guidance ends

May 24, 2010 (75 FR 8046). Questions about this draft
guidance may be addressed to Eric Cohen, Office of NEPA
Policy and Compliance, at eric.cohen@hgq.doe.gov.

Mitigation and Monitoring

Emphasizing the importance of considering mitigation

— measures to avoid, minimize, rectify, reduce, or
compensate for adverse environmental impacts —
throughout the NEPA process, the draft guidance focuses
on ensuring that mitigation commitments are carried out
and are effective, particularly where mitigation is essential
to render the impacts of proposed actions insignificant
(i.e., mitigated FONSIs). The draft guidance proposes to
amend the 1981 CEQ guidance Questions and Answers
about the NEPA Regulations (“40 Questions,” available

at http://ceq.hss.doe.gov/nepa/regs/40/40p3.htm) to
acknowledge the use of enforceable mitigation measures
to support a FONSI.

To ensure that mitigation commitments are implemented,
the draft guidance states that “agencies should create
internal processes to ensure that mitigation actions . . . are
documented and . . . appropriate implementation plans
are created . . . .” Specific recommendations include

... conditions in financial agreements, grants, permits
or other approvals, and conditioning funding on
implementing the mitigation.” The draft guidance also
states that agencies should identify the duration of the
agency action and the associated mitigation measures.

Noting each Federal agency has a “continuing duty to
gather and evaluate new information relevant to the
environmental impact of its actions,” the draft guidance
also addresses monitoring. Monitoring is intended

not only to ensure that mitigation measures are in fact

(continued on page 12)
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Celebrating 40 Years with NEPA!

CEQ’s Anniversary Symposium Addresses
NEPA’s Contributions, Future Potential

Speakers at the Council on Environmental Quality’s
(CEQ’s) NEPA Symposium on February 18, 2010,
discussed NEPA’s contributions over its 40-year history
and its potential for the future. Their primary focus was
the public involvement aspect of the NEPA process,
particularly the transparency that it fosters and its strong
relationship to President Obama’s openness initiative.
NEPA’s effect on Federal agency culture and its replication
around the world were also emphasized. Looking ahead,
Symposium speakers underscored the transformative
nature of NEPA and how it can be used to address new
environmental issues such as climate change.

NEPA’s Legacy

Dinah Bear, CEQ General Counsel from 1983-1993 and
1995-2008, posed a series of questions to a panel of NEPA
experts.

Has NEPA really helped fulfill that very important goal
of the survival of human beings or has it gotten bogged
down in the process? NEPA was prescient and remarkable
for its time, as its authors foresaw “sustainability” and
embraced public engagement, said Lee Paddock, Associate
Dean and Professorial Lecturer, The George Washington
University Law School. Although NEPA drives real change
and better environmental outcomes, that effect is not
always visible to the public as it often occurs during early
internal planning, causing some to think NEPA is overrated
and underperforming, he said. NEPA drives many
applicants to make beneficial changes before proposing a
project to a Federal agency, he explained. He advocated
engaging the public earlier and more interactively so that it
can see NEPA’s influence. Information is an important tool
for change and central to NEPA’s elegance, he emphasized.
He noted the wide-ranging influence of NEPA beyond
Federal boundaries — NEPA copycats have popped up
everywhere, the sincerest form of flattery, he said.

How can NEPA change agency culture? Gene Cleckley,
former Director, Southern Resource Center, Federal
Highway Administration, emphasized the importance

of engaging the highest levels of management, at both
headquarters and field offices, and recommended putting
environmental goals into managers’ performance plans. To
institutionalize environmental consciousness, an agency
should strive to combine the many reviews performed for
a project (e.g., siting, design, state permitting process)
with the NEPA review, he said. NEPA can only work if an
agency makes a conscious decision to make it work, he
noted, and to make it more than a paper exercise.

LIELLY Lessons Learned

How has NEPA affected tribes and

tribal governments? Elizabeth Homer,

Homer Law and member of the Osage Nation of
Oklahoma, said that NEPA has been transformative

in Indian Country because the worst enemy of Indian
Country is ignorance. She pointed to the strong movement
to institute “TEPAs,” Tribal Environmental Policy Acts.
Federal decisionmakers are ignorant of how their decisions
affect tribes and reservation lands, Ms. Homer said. She
advocated that Federal agencies incorporate a tribal impact
analysis into the NEPA process — build us in, she said.
What remains is precious and we had better know what we
are doing — “ignorance is not an excuse,” she said.

What has been the effect of NEPA litigation on NEPA’s
development? Robert Dreher, Principal Deputy Assistant
Attorney General, Environment and Natural Resources
Division, U.S. Department of Justice, said that NEPA

is the statute that has been most shaped by common

law. Other laws, in contrast to NEPA’s broad general
mandate, are very prescriptive in nature, he said. The
early challenges related to “how to do it,” he said, and
courts have defined procedures that make sense. NEPA is
a self-implementing statute, intended by design to bring
environmental values into every agency, he said. Critics
overstate the burden of NEPA litigation, Mr. Dreher
commented, as his calculations indicate that only 0.2% of
actions that generate environmental assessments (EAs) and
environmental impact statements (EISs) are subjected to
judiciary reviews, resulting in relatively few injunctions.
We can pay that price, he said. One of the great strengths
of our country is that we view access to the courts to
redress citizen grievances as an essential birthright — it

is hard to imagine how NEPA could work effectively if
agencies were not held accountable, he said.

What is the major benefit of the NEPA process to the
environmental community? Sharon Buccino, Director,
Land and Wildlife Program, Natural Resources Defense
Council, explained that it is as a mechanism for giving the
affected public a voice in Federal decisionmaking. She
added that NEPA is the tool to bring impact information

— from analysis and modeling — into the front end of

a planning process, so that the information can shape
decisionmaking. Cost effective mechanisms can be
implemented early to avoid expensive consequences at
the back end of a project, she explained. Ms. Buccino said
that reading NEPA inspires her. It is a tool to shape a better
future, and I am proud to be a part of that, she said.

(continued on next page)
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C EQ N EPA Sym pOSiU m (continued from previous page)

NEPA’s Significance to 215t Century Issues

Gary Guzy, Deputy Chair and General Counsel, CEQ,
led a panel discussion addressing the future of NEPA and
whether it is still a relevant tool that can help solve the
challenges we face.

With the thousands of projects going forward under the
American Recovery and Reinvestment Act, how do we
approach significant infrastructure challenges while
being respectful of significant environmental concerns?
John Porcari, Deputy Secretary, U.S. Department of
Transportation, said that no projects have been held up by
NEPA; in fact, the NEPA process has helped states and his
agency prioritize projects. He said that the Nation should
think long and hard on what we want to get out of the
NEPA process, what kind of outcomes we want to drive.
NEPA is about finding a better way to live in productive
harmony, Mr. Porcari said. He emphasized mitigation

as one of the important tools of NEPA, as it presents an
outstanding opportunity to do something right.

Does NEPA do an adequate job of bringing communities
into agency decisionmaking? Sheila Foster, Associate
Dean, Fordham University School of Law, said it is
important to focus on the “who” of NEPA, “who

is affected.” For communities less connected to the
political process, Ms. Foster emphasized, NEPA and

its state counterparts provide the broadest and deepest
opportunities to have a voice in the decisionmaking
process. However, she noted, the process is set up for
reaction, and opportunities for public involvement may
not come early enough. Think about how we can make
communities partners, she advised, so that they can have a
proactive, rather than reactive, role. A bright spot of NEPA
practice is the broad interpretation of impacts, including
socioeconomic and gentrification issues, she said, and
added that it will be important in the future to look at the
impact of greenhouse gas emissions and the ability of
vulnerable communities to adapt.

How can the NEPA process be most effective in using the
information it develops? Cass Sunstein, Administrator,
Office of Information and Regulatory Affairs, Office of
Management and Budget, referred to ideas from

President Obama: first, his firm belief, with Supreme Court
Justice Brandeis, that “sunlight is the best disinfectant”;
second, that information disclosure can provide people
with information they can readily find and use; and third,
“Ik]nowledge is widely dispersed in society and public
officials benefit from having access to that dispersed

knowledge” (January 21, 2009, Memoranda on the
Freedom of Information Act, and on Transparency and
Open Government). Mr. Sunstein said that if we merge
President Obama’s ideas on transparency with the vision
that NEPA offers, we could move in two bold directions
— to embed environmental considerations into decisions
before they are made and to give continuing attention to
environmental impacts as developments progress.

Can NEPA be a meaningful contributor in addressing
the greenhouse gas issue? Michael Gerrard, Professor
and Director, Center for Climate Change Law, Columbia
Law School, said that for quite some time Federal courts
have said that climate change is an appropriate subject for
analysis under NEPA. The CEQ draft guidance issued

for comment (related article, page 3) is a very important
step in aiding Federal agencies in this regard, he said.

He referred to two other recent steps by the Administration
to guide Federal agency consideration of greenhouse

gas issues — the Environmental Protection Agency’s
greenhouse gas reporting rule that took effect

December 29, 2009, and guidance from the Securities
and Exchange Commission, issued February 8, 2010. It

is helpful that the three guidance products use the same
thresholds of study and methods of analysis, he added.

What is the promise of NEPA for the future?

Kenneth S. Weiner, former Deputy Executive Director and
Counsel at CEQ, said that NEPA will continue to serve
three vital functions — a safety net, an umbrella, and
accountability — and could also follow one of three paths.
There need not be an existing environmental law or
regulation for an agency to consider a new environmental
issue, he explained, as NEPA supplements the authority of
an agency in this regard, providing a “safety net.” NEPA
will continue to bring considerations of different aspects of
the environment together in one place, he said, providing a
comprehensive look, an “umbrella.” And in so doing, he
added, agencies will be accountable under NEPA to see
that all actions, particularly mitigation actions, fit together.
Mr. Weiner ended by considering the future of NEPA.
Although one path could be to do what we do a little better
(procedural improvements) and another could be to
combine procedure and substance much better

(e.g., to provide a new foundation for the green economy),
the third path, for NEPA to be transformative to meet

our environmental challenges, to go from assessment to
action, would require reinvigoration, including active
management and incentives, he explained. Ly

O 4 video of the Symposium may be viewed via the “Photos and Video” section of whitehouse.gov, among the selections
for February 18, 2010.
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40TH ANNIVERSARY OF THE
NATIONAL ENVIRONMENTAL POLICY ACT, 2010
BY THE PRESIDENT OF THE UNITED STATES OF AMERICA

A PROCLAMATION

Forty years ago, the National Environmental Policy Act (NEPA) was signed into law with
overwhelming bipartisan support, ushering in a new era of environmental awareness and citizen
participation in government. NEPA elevated the role of environmental considerations in proposed Federal
agency actions, and it remains the cornerstone of our Nation’s modern environmental protections. On this
anniversary, we celebrate this milestone in our Nation’s rich history of conservation, and we renew our
commitment to preserve our environment for the next generation.

NEPA was enacted to “prevent or eliminate damage to the environment and biosphere and
stimulate the health and welfare of man.” It established concrete objectives for Federal agencies to enforce
these principles, while emphasizing public involvement to give all Americans a role in protecting our
environment. It also created the Council on Environmental Quality to lead our Government’s conservation
efforts and serve as the President’s environmental advisor.

America’s economic health and prosperity are inexorably linked to the productive and sustainable
use of our environment. That is why NEPA remains a vital tool for my Administration as we work to protect
our Nation’s environment and revitalize our economy. The American Recovery and Reinvestment Act of
2009 reaffirmed NEPA’s role in protecting public health, safety, and environmental quality, and in ensuring
transparency, accountability, and public involvement in our Government.

Today, my Administration will recognize NEPA’s enactment by recommitting to environmental
quality through open, accountable, and responsible decision making that involves the American public.
Our Nation’s long-term prosperity depends upon our faithful stewardship of the air we breathe, the water
we drink, and the land we sow. With smart, sustainable policies like those established under NEPA, we can
meet our responsibility to future generations of Americans, so they may hope to enjoy the beauty and utility
of a clean, healthy planet.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States of America, by virtue
of the authority vested in me by the Constitution and the laws of the United States, do hereby proclaim
January 1, 2010, as the 40th Anniversary of the National Environmental Policy Act. I call upon all executive
branch agencies to promote public involvement and transparency in their implementation of the National
Environmental Policy Act. I also encourage every American to learn more about the National Environmental
Policy Act and how we can all contribute to protecting and enhancing our environment.

IN WITNESS WHEREOF, I have hereunto set my hand this thirty-first day of December, in
the year of our Lord two thousand nine, and of the Independence of the United States of America the
two hundred and thirty-fourth.

BARACK OBAMA

D=L Lessons Learned March 2010



Celebrating 40 Years with NEPA!

To mark the 40™ anniversary of NEPA, the Office of NEPA Policy and Compliance is inviting distinguished NEPA
practitioners to share their thoughts on the occasion. The first in this series is Professor Daniel Mandelker, author
of NEPA Law and Litigation (which many of us consult frequently) and Environmental Protection: Law and Policy.
Professor Mandelker led a panel discussion on NEPA litigation at DOE's 1995 conference commemorating the

25" anniversary of NEPA.

NEPA Changed Landscape of Environmental Responsibility

By: Daniel R. Mandelker, Stamper Professor of Law, Washington University in St. Louis

NEPA at 40 is a celebration. The Magna Carta of our
environmental laws, NEPA enacts a mandate to consider
environmental consequences. This mandate must be fully
satisfied for any project or action carried out by a federal
agency or that has a federal presence. As the statute

says, federal agencies must comply with NEPA “to the
fullest extent possible.” NEPA changed the landscape of
environmental responsibility.

How does NEPA look after 40 years? What has it
accomplished? What challenges remain?

Standing To Sue in Federal Court

Before NEPA, federal decisions with environmental impacts
went unchallenged. This critically important legal problem
arose because individuals and interests affected by the
environmental consequences of government decisions
were not parties to those decisions. If a federal agency
approved a new dam, for example, that decision was
internal, and organizations and individuals concerned about
its environmental impacts could not go to a federal court

to challenge it. Highways were another

example. A state highway agency might

plan a highway through a thriving

residential neighborhood, but residents

of the neighborhood could not sue in

court to challenge this decision.

NEPA changed all that. A landmark
Supreme Court decision came first

and held that environmental injury
could be the basis for getting standing
to sue in federal court. Then, because
NEPA creates a duty to consider
environmental consequences,
individuals and groups concerned about
the environmental consequences of
government actions were allowed to go
to court to get these actions reviewed.
Litigation has become a hallmark of
NEPA implementation. The courts

are open to complaints about lack of
NEPA compliance, and NEPA case

law provides a template for agency

Mary Butkus)
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responsibilities. There can be argument over the details
of doctrine and recent trends in court decisions, but the
essential point is that the courts are there to make NEPA
workable.

Consideration of Alternatives

One of NEPA’s major contributions is the requirement

that decisionmakers must consider alternatives. A law
enacted the year before NEPA required the consideration of
alternatives for transportation projects, but otherwise there
was no requirement that a proponent of a project had to
consider alternatives to its proposed action. That limitation
could be environmentally damaging. An agency could pick
a site for a dam or a highway, for example, and not consider
alternative locations where environmental impacts would be
less severe.

NEPA mandates a duty to consider alternatives to
agency proposals and to evaluate their environmental
consequences. There is no requirement to select a less
damaging alternative, but the mandate to consider
alternatives requires a review of ways
of doing a project that are not as
environmentally damaging as the preferred
alternative.

There are three stages in this analysis. An
agency must first describe the purpose

and need for its action. It cannot describe
that purpose and need so narrowly that the
consideration of reasonable alternatives is
prevented. Next, an agency must select the
alternatives it decides to consider in detail.
It may not eliminate alternatives that
reasonably are another way of carrying
out the purpose and need or modifying

the project. A no-action alternative, which
means the project should not be carried out
at all, must always be included. Finally,

an agency must adequately consider the
reasonable alternatives it identified. If

an agency’s analysis of alternatives is
inadequate, court review can require
reconsideration.

(continued on next page)
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Cumulative and Indirect Impacts

Another important contribution of NEPA is the
requirement in the Council on Environmental Quality
NEPA regulations that agencies must consider the
cumulative and indirect impacts of their actions. Like
the alternatives requirement, the cumulative impact
requirement did not exist previously. If a developer
wished to build a new housing project in an agricultural
area, for example, she was not required to consider the
environmental impact of that project along with other
similar projects in the area. That is no longer an option
under NEPA. If an agency takes an action, such as the
granting of a permit to drill natural gas on federal lands,
it must consider the environmental impact of any similar
projects in the area along with the environmental impacts
of its natural gas drilling permit.

This is a powerful requirement that can help agencies
overcome the limitations of viewing each decision in
isolation, without considering other factors that affect

the environment. By requiring the consideration of
similar and geographically-related actions, NEPA expands
the geographical framework in which agencies must
conduct an environmental analysis. The environmental
consequences for the larger area can then be taken

into account.

An indirect impact is an impact caused by the action
under review that occurs “later in time or farther removed
in distance” but is still “reasonably foreseeable.” An
example of an indirect impact is the growth induced by

a new highway, which must be reviewed if the highway
receives federal funding. The highway may well induce
future growth in the area, and this future growth is

an indirect impact the agency must consider in its
environmental review.

Is NEPA Working?

NEPA promised a comprehensive environmental review

of actions and projects that come under its statutory
mandate, but is it working? Detailing NEPA’s requirements
has been left to the Council on Environmental Quality

and to the federal agencies in their NEPA regulations or
guidelines. They have created a three-part framework for
NEPA compliance that may need revision. An agency may
establish a categorical exclusion, with a public review
process and in accordance with its NEPA regulations

or guidelines, for a class of actions that it determines

LIELLY Lessons Learned

will not have an individually or cumulatively significant
environmental impact. Agency actions that fit within the
category can then be excluded from additional NEPA
review. If an action is not categorically excluded, an
agency may prepare an environmental impact statement
to analyze potentially significant impacts, or it may
prepare an environmental assessment to determine
whether any impacts are significant. Based on the
environmental assessment, the agency may issue a
FONSI (finding of no significant impact) or, if

impacts are significant, prepare an environmental
impact statement for the action.

These options for reviewing environmental impacts under
NEPA overlap and can cause confusion. Determining that
some classes of actions clearly do not have potentially
significant impacts and are categorically excluded from
further review helps focus federal agency resources

and attention on actions with potentially significant
impacts. The choice between preparing an environmental
assessment or an environmental impact statement is not
always clear, however. Agencies prepare about ten times
more environmental assessments than impact statements.
As a result, when an environmental assessment is detailed,
a court may wonder, as the Fifth Circuit did in a recent
case, whether an environmental impact statement was
necessary. Additional guidance could be helpful to clarify
the difference in purpose, and therefore in content,
between these two options for complying with NEPA
requirements to consider environmental impacts of actions.

Conclusion

NEPA has provided a much-needed mandate to make
environmental review an essential part of agency
decisionmaking. Its requirements that agencies consider
the direct, cumulative, and indirect environmental
impacts of their proposed actions and alternatives have
fundamentally changed agency decisions. The next
generation of change must look closely at NEPA and
decide what is needed to make good on its environmental
promise: “to declare a national policy which will
encourage productive and enjoyable harmony between
man and his environment; to promote efforts which will
prevent or eliminate damage to the environment and
biosphere and stimulate the health and welfare of man;

to enrich the understanding of the ecological systems and
natural resources important to the Nation . .. .” k.
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Celebrating 40 Years with NEPA!
DOE NEPA Practitioners See Benefit in NEPA Process

By: Jon Hale, Office of NEPA Policy and Compliance

NEPA has a long history of assisting DOE project planning

and decisionmaking. This conclusion is drawn from my
review of more than 500 Lessons Learned Questionnaire
responses submitted by DOE staff involved in the NEPA
process.

The Questionnaire asks a series of questions about
the usefulness and effectiveness of the NEPA process.
Respondents provide feedback as to whether the NEPA

review contributed to decisionmaking, whether it protected

or enhanced the environment, and how the respondent
would rate the effectiveness on a scale of 05 (with
5 being the most effective) and why.

Since 1996, 70 percent of those respondents who filled in
this portion of the Questionnaire rated the effectiveness of
the NEPA process as 3 or better. The most cited reason for
a positive rating was that respondents believed the NEPA
process facilitated internal and external stakeholder input
to the planning and decisionmaking process, and that this
input improved the outcome. Perceived benefits to DOE
and the environment included:

 Identification and selection of alternatives that are more
cost effective and efficient for DOE to implement

* Reduced environmental impacts either through
avoidance or mitigation

e “Education” of internal and external stakeholders about
DOE’s constraints and why some actions are feasible
and some are not, and

* Delivery of projects that have a higher degree of external
stakeholder acceptance.

Common Themes in Questionnaire Responses

Following is a summary of my observations and conclusions,
based on common themes that were repeated in the
Questionnaires, by different respondents and on different
projects:

* Public participation in the NEPA process often helps
gather information that improves projects and provides
public education that facilitates the planning process.

+ Joint planning among DOE Offices often results in high
effectiveness ratings (4-5).

» The NEPA process organizes information from multiple
sources for project planners and management, which
was viewed as helpful.

KX March 2010

Early NEPA initiation and integration throughout the
planning process with feedback loops between NEPA staff
and project design staff improves projects.

Low ratings (0-2) are mostly given when respondents
believe decisions were essentially already made; but
even in these cases, respondents often acknowledge that
environmental effects are reduced or avoided due to
site-specific design elements identified through the
NEPA process. Respondents also acknowledge in

some of these cases that the NEPA process drove the
completion of the planning and decisionmaking process.
Many respondents believed the NEPA process provided
a structured decisionmaking framework that was helpful.

Low ratings are also given when submitters believe
the NEPA process is inconsequential, such as when
the project is small, the decision is obvious, or
other requirements are driving the outcome, such as
congressional or judicial mandates.

Responses Add Insight into Staff Views
of DOE Implementation of NEPA

The following are Questionnaire excerpts (emphasis added):

“Although the NEPA process didn’t really help in
identifying alternatives for the project siting (this was
done prior to NEPA process), the NEPA process did
facilitate management making a decision that the
project could be performed with no significant impacts
(this was definitely not known before the EA was
prepared).”

“The NEPA process was beneficial in that it pulled
together all of the environmental information in one
place for evaluation and public consumption, but it did
not result in the identification of any potential issues that
led to changes to the proposed project.”

“Because the project planning started so far in advance
of the document preparation, the process had limited
input into the project. Earlier determination that an EA
is needed would help the process contribute to project
planning.”’

“The process allowed us to work closely with the Forest
Service as a cooperating agency and the public to
develop alternatives that changed throughout the process
and responded more to the needs of all parties involved,
while still meeting the purpose and need for the project!
1 continue to be sold on the value of the NEPA process!”

(continued on next page)
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Many See BEHEﬁt il‘l NEPA Process (continued from previous page)

» “This process brought focus to several cross-cutting
issues (e.g., utilities and waste management) and
influenced alternatives considered in addressing known
issues, actions that should be pursued, and proposals
that should be dropped or postponed pending further
information. These resulted because this EIS was tied
into the planning processes for this site, and was focused
on the utility of the document for those who implement
the NEPA process at the site.”

e “The NEPA process definitely assisted in determining
a project alternative that was less costly and had fewer
environmental impacts than alternatives initially
considered.”

» “The process was helpful to facilitate a discussion
on the project among project managers, engineers,
other internal staff, and the public. Through this
communication process, NEPA contributed to informed
and sound decisionmaking.”

* “While some of our engineering team will always
see NEPA as just another requirement, most of the
engineers and staff see NEPA as an effective tool to
GET THE PROJECT BUILT. That’s what they care
about . . . getting it built on time and within budget.”

» “This NEPA process supported decisionmaking by
disclosing more comprehensive environmental analysis
to the public than would happen in a typical 404 process.
Conversely, the 404 process enabled resolution of
wetlands mitigation concerns upon which a mitigated
FONSI could be based. The synergism of the combined
processes was real; NEPA facilitated the 404 permit and
vice versa. The result was expedited project approval
by the host State and by the Corps of Engineers.”

* “NEPA forced better definition of the scope.”

* “The NEPA process allowed DOE and the stakeholders
to assess the consequences of conducting the proposed
action, and public reaction to implementing the proposed
action. This made the NEPA process very useful.”

* “Important issues and considerations would have been
overlooked if NEPA was not done.”

» “It focused the resolution for the environmental
impacts into a framework for decisionmaking that
was defensible to outside entities and observers.”

» “Discussions held early [during the] DOE scoping
process led to a sound and complete scope of work and
resulted in a definite cost savings.”

* “NEPA helped the decisionmaker focus on the relevant
factors needed to make a quality decision.”

* “The NEPA process was not a major project
determinant — environmental issues were minor.
However, successful completion of the EA did provide
confidence that environmental and human health issues
had been fully identified and addressed.”

* “The NEPA document preparation process forced the
project folks to define their project and define problems
that they hadn’t yet identified — some of which were
percolating already but benefited from the nudge they
received from the [NEPA] scoping of this project. The
NEPA process forced the project folks to get their act
together — they started by viewing the process as a
irritation and a box to check, but I think by the time that
it was finished they had begun to recognize the real
benefit and utility of the process.”

* “The process went smoothly, was undertaken well in
advance of initiation of construction, and environmental
affects were avoided.”

e “The NEPA review . .. caused the project sponsor to do
. . . better definition/planning of the project scope.”

» “I think this NEPA process, by forcing together several
separately funded but related projects, helped coordinate
planning and was useful in painting the bigger picture of
how the projects fit together.”

In closing, this review showed that DOE staff have a
long history of getting tangible benefits out of the NEPA
process: benefits for DOE, the environment, and the
public. Judging from the Questionnaire responses, it’s
expected this will continue well into the future. Contact
Jon Hale at 202-287-5923 or jon.hale@hgq.doe.gov, if you
have questions. kg

Thoughts from the CEQ NEPA Symposium

NEPA brings out environmental issues that otherwise would not have a forum for being heard.

— William Reilly, former EPA Administrator and Senior CEQ Staff

LIELLY Lessons Learned
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CEQ Draft Guidance

carried out, but also that they are effective in achieving
the expected outcomes. To that end, the draft guidance
states the importance of engaging the public in the
mitigation process, including making mitigation and
monitoring reports and related documents available to
the public. Further, mitigation commitments in FONSIs
and records of decision must be clear and made publicly
available. With respect to effectiveness, the guidance
cautions that a failure of mitigation could trigger a

need for supplementary action per 40 CFR 1502.9(c)
(regarding supplemental EISs); in cases with a mitigated
FONSI, agencies may need to prepare an EIS and avoid
actions that would have an adverse impact on the
environment or limit the choice of reasonable alternatives,
per 40 CFR 1506.1(a), pending completion of the EIS.

The public comment period for this guidance ends

May 24, 2010 (75 FR 8046). Questions about this draft
guidance may be addressed to Jim Daniel, NEPA Office,
at james.daniel@hgq.doe.gov.

Establishing and Applying CXs

Many Federal actions do not have significant effects on
the environment, the draft CEQ guidance on CXs states,
and CXs are the most frequently employed method of
complying with NEPA. Although CEQ has previously
issued draft guidance on establishing, applying and
revising CXs for public comment (LLOR, September 2009,
page 10, and June 2008, page 7), the new draft provides
additional clarifications. The draft guidance describes steps
that an agency should take to substantiate its determination
that a proposed CX describes a category of actions that
does not individually or cumulatively have a significant

(continued from page 4)

effect on the human environment, i.e., gather information,
evaluate it, and make a finding that explains the agency’s
determination. Information sources that an agency may
use, discussed in the guidance, are an evaluation of the
impacts of completed or ongoing agency actions, including
demonstration actions; professional staff and expert
opinions, and scientific analysis; and benchmarking public
and private entities’ experiences.

The draft guidance emphasizes that a Federal agency
should develop and maintain the capacity to monitor
implementation of new CXs to ensure that predictions

that there will not be significant impacts are borne out in
practice. The guidance also discusses when documentation
of the use of a CX may be warranted, and points to DOE’s
recent initiative to post its CX determinations online as

an example of how agencies can effectively increase
transparency in their decisionmaking when using CXs.

The public comment period for this guidance ends
April 9, 2010 (75 FR 8045). Questions about this draft
guidance may be addressed to Carolyn Osborne, NEPA
Office, at carolyn.osborne@hq.doe.gov.

NEPA.gov

CEQ has redesigned NEPA.gov and is providing a wide
range of information about NEPA through this portal. CEQ
plans to continue to upgrade this site to include more about
the status of reviews of agency NEPA guidance, Recovery
Act NEPA reporting, and real-time NEPA review status.
The website states that these upgrades are designed to
improve public participation and the quality of Federal
agency administration of NEPA. L.

KR March 2010

Lessons Learned T2y


mailto:james.daniel@hq.doe.gov
http://www.gc.energy.gov/NEPA/documents/September2009LLQR.pdf
http://www.gc.energy.gov/NEPA/documents/September2009LLQR.pdf
http://www.gc.energy.gov/NEPA/documents/June_2008_LLQR.pdf
mailto:carolyn.osborne@hq.doe.gov
http://www.nepa.gov/

CEQ Cites DOE Examples in Response
to Inquiry on Climate Change and NEPA

NEPA reviews can be accomplished in a timely manner
without slowing economic recovery, affirmed Council

on Environmental Quality (CEQ) Chair Nancy Sutley

in a December 29, 2009, letter to two Senators. The
Senators had raised concerns regarding the length of NEPA
reviews, particularly if CEQ issues guidance requiring
consideration of climate change impacts in NEPA
documents. Ms. Sutley noted recent successful application
of NEPA to Recovery Act projects and that “CEQ sees

no basis for excluding greenhouse gas emissions” from
consideration in NEPA analyses.

In their October 2009 letter to Ms. Sutley seeking
information about CEQ’s plans to advise Federal
agencies “on whether or how to incorporate greenhouse
gas emissions and climate change impacts into” NEPA
analyses, Senators James M. Inhofe and John Barrasso,
Ranking Member and Member of the Committee on
Environment and Public Works, expressed concern about
the consequences of CEQ acceding to a February 2008
petition filed by the International Center for Technology
Assessment, Natural Resources Defense Council, and
Sierra Club. The petition requested that CEQ amend its
regulations to clarify that climate change analyses be
included in environmental review documents and develop
guidance on how to do so (LLOR, June 2008, page 11).
The Senators said that NEPA is “not an appropriate tool
to set global climate change policy” and that “requiring
analysis of climate change impacts as part of the NEPA
process . . . will slow . . . economic recovery while
providing no meaningful environmental benefits.”

In response, Ms. Sutley agreed with the Senator’s
statement that NEPA is “a bedrock environmental statute,”
and assured the Senators that “NEPA cannot be used to
regulate greenhouse gas emissions.” Ms. Sutley stated that
CEQ was considering responding to the 2008 petition by
issuing guidance to Federal agencies on climate change
and the NEPA process, and that any such guidance would
first be proposed in draft form and made available for public
comment. [Note: On February 18, 2010, CEQ issued Draft
NEPA Guidance on Consideration of the Effects of Climate
Change and Greenhouse Gas Emissions for a 90-day public
comment period (related article, page 3)].

Ms. Sutley went on to state that “the NEPA process
should not result in unjustified delay, but [she] believe[s]
strongly that adequate environmental reviews and public
participation can be accomplished in a timely manner.”
She noted that the 2007 report cited by the Senators

identified “improved agency

management of NEPA processes as

one of many opportunities to reduce

overall project delivery time,”

and cited the most recent Department of Transportation
(DOT) report to CEQ under Section 1609 of the ARRA,
which stated that more than 14,650 NEPA reviews were
completed for such projects, including more than 160
EISs, more than 450 EAs, and approximately 14,000
decisions based on categorical exclusions. Ms. Sutley
concluded that DOT’s reports “do not indicate that NEPA
has hindered DOT’s obligation of more than

$29 billion in ARRA funds or the economic and
environmental benefits of these projects.”

CEQ believes that it is appropriate and necessary
to consider the impact of significant Federal
actions on greenhouse gas emissions and the
potential for climate change to affect Federal
activities evaluated through NEPA.

— Nancy Sutley, Chair
Council on Environmental Quality

DOE EISs Address Greenhouse Gases

In response to a specific request from the Senators

for a list of draft or final NEPA documents that have
incorporated greenhouse gas emissions or climate

change impacts into the analyses, Ms. Sutley referred
specifically to DOE’s December 2007 Lessons Learned
Quarterly Report, which described the analysis of this issue
in DOE NEPA documents over the past 20 years

(LLOR, December 2007, page 1). In addition, Ms. Sutley
provided a partial list of EISs addressing climate change.
Of the 13 EISs in the list, five were DOE documents,
including: Final EIS for FutureGen Project
(DOE/EIS-0394, November 2007), Supplement to the
Draft EIS for the Gilberton Coal-to-Clean Fuels and
Power Project (DOE/EIS-0357D-S1, December 2006),
Final EIS for the Gilberton Coal-to-Clean Fuels and
Power Project (DOE/EIS-0357, October 2007),

Final EIS for the Orlando Gasification Project
(DOE/EIS-0383, January 2007), and the Mesaba Energy
Project Final EIS (DOE/EIS-0382, November 2009). L.

Thoughts from the CEQ NEPA Symposium

NEPA has been so widely replicated in the world because it is considered a hallmark of democracy.

— Robert Smythe, Former Senior Staff Member, CEQ
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Many Recovery Act NEPA Reviews Completed,

Q:k" No Substantial Delays, CEQ Reports

“Once again, the progress reported to [the Council on
Environmental Quality (CEQ)] indicates that NEPA
analyses are informing decisions for expenditure of
[Recovery Act] funds in a timely and environmentally
sound manner,” wrote Nancy Sutley, in a February 1,
2010, letter to Congress transmitting CEQ’s fourth report
on the NEPA status of projects and activities (projects)
receiving Recovery Act funds. “No departments or
agencies have reported instances of substantial delays
related to NEPA reviews.”

The report to Congress summarizes the NEPA status of
more than 161,000 projects. Through December 31, 2009,
Federal agencies completed more than 154,000 categorical
exclusion (CX) determinations and 6,300 EAs related to
Recovery Act projects, and more than 710 projects had
been analyzed in EISs. Agencies concluded that NEPA

is not applicable to about 4,140 other Recovery Act
projects. Together, these projects involve obligations of
more than $187 billion in Recovery Act funds. In addition,
CEQ reported that more than 5,600 NEPA reviews are
underway, including 4,270 CX determinations, 1,275 EAs,
and 85 EISs.

Federal agencies “continue to demonstrate that
we can contribute to our nation’s economic
health while respecting the health of our

environment.”
— Nancy Sutley, Chair
Council on Environmental Quality

DOE Advances NEPA Recovery Act Progress

DOE completed more than 2,700 NEPA reviews for
Recovery Act projects during the quarter ending
December 31. As with the previous quarter, most of
these NEPA reviews resulted in CX determinations
for actions proposed for funding under DOE’s Energy
Efficiency and Conservation Block Grant Program
(LLOR, December 2009, page 3). As of December 31,
DOE had completed NEPA reviews supporting the
obligation of more than $23.2 billion under the Recovery
Act, an increase of more than $5.8 billion from the
previous quarter.

Future NEPA reviews will include many additional

CX determinations. DOE also may initiate 100 or more
EAs and more than a dozen EISs over the coming year to
support Recovery Act projects. These are accounted for
in Annual NEPA Planning Summaries submitted by each
DOE office at the end of January 2010 (related article,

page 15).

Benefits of NEPA Process

The latest report to Congress included for the first time
examples of benefits from the NEPA process for Recovery
Act projects. Thirteen agencies provided examples
highlighting cost and energy savings, better protection

of resources (e.g., wetland protection, protection of
threatened or endangered species, historic preservation),
and public participation and community agreements, said
Horst Greczmiel, Deputy Director for NEPA Oversight

at CEQ, at a meeting on Section 1609(c) reporting in
February.

DOE provided 13 examples of benefits covering CX
determinations, EAs, and EISs. DOE used the NEPA
process to develop plans to better protect workers and
the public from potential radiological exposure, identify
alternatives to avoid project delay, improve waste
management planning, protect historic resources and
threatened or endangered species, explain to the public
how a proposal would reduce greenhouse gas emissions,
and achieve other benefits.

Future Reports

Section 1609(c) of the Recovery Act requires quarterly
reports on NEPA activities related to implementing the
Recovery Act through September 30, 2011. The next CEQ
report to Congress will cover NEPA activities through
March 31, 2010. Federal agency reports are due to CEQ
by April 15, 2010, and CEQ will submit the next report to
Congress in May.

The CEQ reports to Congress are available at NEPA.gov.
For more information, contact Brian Costner, Office of
NEPA Policy and Compliance, at brian.costner@hgq.doe.gov
or 202-586-9924. L.

Thoughts from the CEQ NEPA Symposium

NEPA documents often focus on where to build a plant, not whether. More upfront planning is needed . . . when

you go to buy a drill, what you really want is a hole.
— Michael Gerrard, Columbia Law School
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Planning Summaries Show Large Increase in NEPA Activity

The DOE NEPA workload is projected to increase
dramatically, according to the 2010 Annual Planning
Summaries (APSs) prepared by DOE Program and Field
Offices, mostly due to Recovery Act projects. While DOE
completed more than 4,000 categorical exclusion (CX)
determinations for Recovery Act projects during 2009,
the workload is shifting to EAs and EISs in 2010. The
total number of ongoing and projected (over the next

12 months) EAs (259) estimated in the 2010 APSs is
more than double the total number in the 2009 APSs
(124), and more than three times the number of EAs (79)
identified in the 2008 APSs. The number of ongoing and
projected (over the next 24 months) EISs estimated in the
2010 APSs is 95, compared to 71 in 2009 and 60 in 2008.
See figure below.

While many Offices predict little or no increase from last
year, two Offices — Golden Field Office and the National
Energy Technology Laboratory (NETL) — anticipate
significant increases in EA and EIS workload primarily as
a result of Recovery Act related projects.

Golden Field Office estimates that its total number of

EAs this year will be about 100, up from just 6 in 2009!
The actual number depends on ongoing efforts to define
projects in response to solicitations by the Office of
Energy Efficiency and Renewable Energy (EERE). Golden
expects to prepare EAs for proposals related to many types
of renewable energy projects, including geothermal heat
pump systems, biofuels, hydropower, wind energy, and
solar energy.

The planning basis for NETL has increased from 5 EAs in
2009 to 49 in 2010, and from 5 EISs to 19 during that
period. Potential EAs would address proposals in the areas
of industrial carbon capture and sequestration and clean

coal (Office of Fossil Energy), smart grid demonstrations
(Office of Electricity Delivery and Energy Reliability), and
combined heat and power and a variety of renewable
energy projects (EERE). The estimate includes 17 EAs in
preparation by NETL for EERE’s advanced battery
manufacturing solicitation and two EAs (one ongoing; one
completed in February 2010) for proposals under EERE’s
State Energy Program. EISs include ongoing and potential
reviews of clean coal projects and possible EISs for
industrial carbon capture and sequestration. As with
Golden Field Office’s estimates, the actual number of EAs
and EISs initiated in 2010 will depend on project definition
during the application review process.

Early involvement by senior management in the NEPA
planning process is a key component of a successful
NEPA compliance program. That’s why each Secretarial
Officer and Head of Field Organization is required,
pursuant to DOE Order 451.1B, NEPA Compliance
Program, Section 5.a.(7), to submit an APS by

January 31 of each year and make it publicly available.
In his December 10, 2009, reminder memorandum,
Scott Blake Harris, DOE General Counsel, stressed that
Offices with responsibility for funding provided by the
Recovery Act fully describe their plans in the APSs for
all related EAs and EISs. He further emphasized that
completion of these EAs and EISs will be one of DOE’s
highest NEPA compliance priorities throughout 2010.

This year’s increases in the number of EAs and EISs will
likely require increases in NEPA staffing and contractor
resources. The Office of NEPA Policy and Compliance
will continue to assist the Program and Field Office NEPA
Compliance Officers in managing this workload

as efficiently as possible. kg

Growth in DOE NEPA Workload, 2008-2010
Based on Projections in APSs
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Third Idaho High-Level Waste ROD Issued;
Phased Decision Strategy Completed

With the issuance of an amended Record of Decision (ROD)
in December 2009, DOE completed a three-phase decision
strategy for high-level radioactive waste and associated
facilities at the Idaho National Laboratory (INL), and met

a major milestone of a 1995 agreement resolving litigation
with the State of Idaho (Idaho Settlement Agreement).

“This achievement shows that an EIS can have a long shelf
life, providing the flexibility to effectively support agency
decisions when they are ripe,” said Eric Cohen, Office of
NEPA Policy and Compliance.

In the amended ROD, DOE announced the selection of hot
isostatic pressing as the technology to treat the 4,400 cubic
meters of high-level radioactive waste calcine at INL’s
Idaho Nuclear Technology and Engineering Center
(INTEC). Calcine is a dry granular powder waste form that
is stored at INTEC in six stainless steel bin sets. The bin
sets were designed to be secure for at least 500 years.

Hot Isostatic Pressing Selected

The ROD states that DOE selected hot isostatic pressing
because this technology is anticipated to treat the calcine
cost-effectively and produce a volume-reduced

monolithic waste form suitable for transport outside of
Idaho, with completion of treatment by a target date

of December 31, 2035, in accordance with the Idaho
Settlement Agreement. (The Settlement Agreement required
that a ROD be issued no later than December 31, 2009,
establishing a plan and date for completion of the treatment
of all calcine waste located at INL.)

The ROD also states that DOE considered the
Administration’s intent to terminate funding for the Yucca
Mountain program while evaluating nuclear waste disposal
alternatives, and indicates that the ultimate disposition

of the calcine may be affected by the recommendations

of a Blue Ribbon Commission charged with evaluating
alternatives for managing and ultimately disposing of
spent nuclear fuel and high-level waste.! In view of
uncertainty regarding waste disposal, the decision provides
flexibility by incorporating an option intended to ensure
that wastes will be ready to leave Idaho by 2035 and that
includes potential use of treatment additives to produce

a glass-ceramic waste form. The ROD notes that the hot
isostatic treatment process also provides the technical
capability to further treat liquid sodium-bearing waste,
which will be treated using a different technology, steam
reforming, as announced in the first ROD.

One EIS Supports
Multiple Decisions

DOE issued the Idaho
High-Level Waste and
Facilities Disposition Final
Environmental Impact
Statement in October 2002
(DOE/EIS-0287), with

the State of Idaho as a
cooperating agency. DOE
consulted with the State on
all of the decisions under the
EIS, and the RODs reflect
the State’s concurrence

and comments on the
decisions. The EIS analyzed
two sets of alternatives:

(1) processing alternatives
for liquid sodium-bearing
waste and other liquid waste
stored in below grade tanks, and for the

high-level waste calcine stored in the bin sets at

INTEC (for each waste processing alternative the EIS
analyzed multiple implementing options and treatment
technologies); and (2) facility disposition alternatives for
the high-level waste management facilities.
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Bin sets are a series of
reinforced concrete vaults
containing 3 to 12 stainless
steel storage bins.

A typical bin set is
represented here.

Subsequently, several studies and reviews were
conducted before DOE issued RODs under the EIS.

In June 2005, DOE issued its Supplement Analysis

for the Idaho High-Level Waste and Facilities
Disposition Final Environmental Impact Statement
(DOE/EIS-0287-SA-01). The supplement analysis (SA)
reviewed proposed waste treatment technologies and
updated site characterization data and risk calculations.
Based on the SA, DOE determined that the EIS analyses
did not require supplementation. On August 3, 2005

(70 FR 44598), DOE issued a notice of preferred treatment
technology for sodium-bearing waste, reflecting DOE’s
evaluation of treatment technology studies conducted
after the 2002 EIS was issued. The notice remedied a
concern expressed by some members of the public that
the preferred alternative identified in the EIS regarding
sodium-bearing waste treatment technology was too
broad to adequately inform the public of DOE’s plans.
On August 11, 2005, after examining this issue, DOE’s
Inspector General concluded that the Idaho EIS process
complied with NEPA (LLOR, September 2005, page 12).

(continued on next page)

' On January 29, 2010, the President requested that the Secretary of Energy establish a Blue Ribbon Commission on America’s
Nuclear Future (Commission) and appoint its members. In a press release on January 29, 2010, DOE announced the formation of the
Commission, charged with conducting a comprehensive review of the back end of the nuclear fuel cycle and making recommendations
on alternatives for storing, processing, and disposal of civilian and defense spent nuclear fuel and nuclear waste. As requested by the
President, the Commission’s interim report is due within 18 months and a final report within 24 months.
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DOT Issues Final EIS on CAFE Standards

The Department of Transportation’s National Highway
Traffic Safety Administration (NHTSA), with the
Environmental Protection Agency (EPA) as a cooperating
agency, issued the Final EIS on Corporate Average Fuel
Economy Standard (CAFE), Passenger and Light Trucks,
Model Years 2012—-2016, on February 22, 2010.

The Final EIS analyzes the potential environmental
impacts of new CAFE standards required by the Energy
Independence and Security Act of 2007. NHTSA’s
proposed action is part of a joint proposed rulemaking

with EPA: NHTSA proposed CAFE standards under the
Energy Policy and Conservation Act, as amended, and EPA
proposed greenhouse gas (GHG) emission standards under
the Clean Air Act.

Comprehensive GHG Emissions Analysis

The Final EIS is notable for its extensive analysis of GHG
emissions and associated impacts on the human
environment. For example, the analysis applies a climate
model to analyze four direct and indirect effects of climate

Idaho ROD

In the first ROD (70 FR 75165; December 19, 2005),
DOE decided to treat the liquid sodium-bearing waste
using a technology known as steam reforming to allow
disposal at the Waste Isolation Pilot Plant in New
Mexico or a geologic repository for spent nuclear fuel
and high-level waste. DOE also decided to conduct
performance-based closure of existing facilities
directly related to the high-level waste program at
INTEC, excluding the tank farm facilities and bin

sets, once their missions are complete. Further, DOE
announced a phased decision strategy, with future RODs
planned in 2006 and 2009.

(continued from previous page)

change under alternative GHG emission scenarios, including
changes in: (1) carbon dioxide concentrations; (2) global
mean surface temperature; (3) regional temperature and
precipitation; and (4) sea level. Further, the Final EIS
contains detailed discussions of potential climate change-
related impacts on a wide range of environmental resource
areas, globally and in the United States.

This Final EIS responds to comments received on the
Draft EIS (September 2009) and adds new information,
including further discussions of potential mitigation
policies to reduce GHGs from the light duty vehicle sector
(e.g., mass transit improvements, higher gas taxes, or other
driving-associated fees, and lower speed limits).

The Final EIS and NHTSA’s Notice of Proposed
Rulemaking (LLOR, December 2007, page 24) are
available at: www.nhtsa.dot.gov/portal/fueleconomy.jsp.
Additional information is available on the website above
or from NHTSA’s Fuel Economy Division, Office of
International Policy, Fuel Economy and Consumer
Programs, at 202-366-0846. L.

In the second ROD (71 FR 68811; November 28, 2006),
DOE decided to conduct performance-based closure of
the tank farm facilities. This decision followed the
Secretary’s Determination, in consultation with the
Nuclear Regulatory Commission, that residual waste

at the tank farm facilities would not be high-level

waste because the residuals would meet the criteria in
Section 3116(a) of the National Defense Authorization
Act for Fiscal Year 2004. B

A Note on ROD Effective Dates

days from the date of signature.

A DOE ROD must be published in the Federal Register, but DOE may implement the decision before Federal
Register publication if the ROD has been signed and the decision and the availability of the ROD have been made
public by other means (e.g., press release, announcement in local media). (10 CFR 1021.315(d)) This enables a
ROD to be effective (or issued) and action taken before Federal Register publication, which may take three or more

In the case of the third Idaho ROD, the Assistant Secretary for Environmental Management signed the ROD on
December 23, 2009, but, because of the holidays, the ROD was not immediately submitted to the Federal Register.
To ensure that the ROD was issued by December 31, 2009, per the Settlement Agreement, DOE made the signed

ROD publicly available by posting it on the INL website and the DOE NEPA Website on December 27. The ROD was
docketed for publication in the Federal Register on December 31 (at which time it was available for public inspection),
and published in the Federal Register on January 4, 2010 (75 FR 137). [A correction affecting only the heading of the
ROD as published on January 4 was published on January 12, 2010 (75 FR 1615).]
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CX Database

information about all CX determinations within the
database is also available on the DOE NEPA
CX Determinations webpage.

(continued from page 1)

CXs are categories of actions that DOE has determined,
by regulation, do not individually or cumulatively have

a significant effect on the human environment and for
which, therefore, neither an EA nor an EIS normally is
required under NEPA. The new database contains CX
determinations required to be posted under the recently
established DOE policy to document and post online all
CX determinations involving classes of actions listed in
Appendix B to Subpart D of the DOE NEPA regulations
(10 CFR Part 1021). The database also includes some CX
determinations for which documentation and posting are
optional, i.e., determinations involving classes of actions
listed in Appendix A or made before the policy’s effective
date of November 2, 2009 (LLOR, December 2009, page 1).

DOE Program and Field Offices post CX determinations
on their own websites and in different formats. Although
the DOE NEPA Website provides a link to all 53 of

these websites, people wanting to review DOE CX
determinations collectively may find the process of
searching all these websites to be cumbersome. The

CX database provides a central location to access
information on all of the determinations. This tool opens

a window to a part of DOE’s environmental review
process and supports a core mission to foster transparency.

Open Government and Data.gov

The Office of Management and Budget issued its Open
Government Directive to executive departments and
agencies on December 8, 2009. The Directive outlined
specific actions for agencies, including publication of
information on the Data.gov website.

A primary goal of Data.gov is to improve access to and
creative use of Federal data. Further, Data.gov is committed
to creating an unprecedented level of openness, to help
promote efficiency and effectiveness in Government.

The Data.gov website includes searchable data catalogs
providing access to data in three ways: through the raw

The CX Database:
* 741 CX determinations from 22 offices

» 585 of those are related to Recovery Act projects

The most frequently invoked CXs are:

* A9 — Information gathering/data analysis/document
preparation/dissemination (232)

* Al — Routine administrative/financial/personnel
actions (119)

» B3.6 — Siting/construction/operation/
decommissioning of facilities for bench-scale
research, conventional laboratory operations,
small-scale research and development and pilot
projects (119)

* B5.1 —Actions to conserve energy (107)

data catalog, the tool catalog, and the geodata catalog.
DOE’s CX database is listed in the tools catalog, and the
raw dataset will be listed in the raw data catalog.

Future Challenges

The Office of NEPA Policy and Compliance will update the
CX database approximately monthly to capture new CX
determinations and improve usability. The CX database also
serves as a pilot for future DOE databases for other NEPA
documents. The NEPA Office is exploring how to create
similar user-friendly databases for EAs and EISs.

For more information about the CX database or to
provide suggestions about further CX database
enhancements, contact Jeffrey Dorman, NEPA Office,
at jeffrey.dorman@hq.doe.gov or 202-586-3181. L.

r
Thoughts from the CEQ NEPA Symposium

sometimes a tough sell.
— Kathleen McGinty, former Chair, CEQ

unlimited potential.

— Russell Train, first Chair, CEQ
\

Today civility is strained. NEPA reminds us of the opportunity for shared dialog and it is a way for people to find
shared values. Environment is the common ground in a world of battlegrounds. NEPA is the problem solver, but

CEQ has the potential to be almost anything the President and his principal staff want it to be. It has an almost

J
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DOE Plans Categorical Exclusion Rulemaking

DOE is undertaking a major review of its existing
categorical exclusions (CXs) as part of a proposal to
revise and add to those CXs listed in the DOE NEPA
regulations (10 CFR Part 1021, Subpart D, Appendices A
and B). DOE’s existing CXs do not fully account for the
Department’s current priorities or advances in technology.

Since 1996 when DOE last updated its existing

CXs, “the range of actions in which DOE is involved

has expanded,” the Department explained in a

December 21, 2009, Request for Information (RFI)

that publicly announced DOE’s intent to update its

CXs (related notice at 74 FR 68729; December 29, 2009).
“For example, in recent years, DOE has become more
involved in funding actions proposed by applicants,
including actions that enhance the environment and/or energy
efficiency through grant and loan programs pursuant to
the Recovery Act and the Energy Policy Act of 2005.
While DOE has successfully applied its existing CXs to
many of these proposed actions, it seeks to establish new
CXs more directly tailored to them. Another change since
1996 is the general growth of new technologies in the
private and public sectors that did not exist when DOE
last established CXs.”

The purposes of CXs include reducing excessive
paperwork and delay (40 CFR 1500.4

and 1500.5).

Moreover, DOE’s experience reviewing proposed projects
over the past almost 14 years provides valuable information
to better understand the potential impacts associated with
the various types of actions that DOE undertakes. This
information may suggest ways to improve DOE’s existing
CXs to help achieve the goal of focusing environmental
reviews on the areas with the greatest potential for
significant impact. (See article on Council on Environmental
Quality (CEQ) draft guidance on Establishing and Applying
Categorical Exclusions, page 3.)

CEQ defines a CX as a category of actions that a Federal
agency has determined, under its NEPA procedures, do
“not individually or cumulatively have a significant effect

on the human environment . . . and for which, therefore,
neither an environmental assessment nor an environmental
impact statement is required” (40 CFR 1508.4).

Development of Proposed CXs Underway

The Office of NEPA Policy and Compliance and the
Office of the Assistant General Counsel for Environment
are coordinating an effort to identify candidate new or
modified classes of actions. To establish a CX, an agency
must gather and evaluate information that substantiates

a determination that the covered actions normally would
not have significant environmental effects, states the CEQ
draft guidance. The Office of the General Counsel solicited
suggestions from Program and Field Offices, with their
network of NEPA Compliance Officers, in a memorandum
of December 7, 2009. The 28 responses included many
useful suggestions on CXs for facility operations, safety
and health, general research, power resources, renewable
energy projects, and waste management.

The RFI that DOE issued in December invited the public
to help identify activities that should be considered for
new or revised CXs. DOE received 11 responses to the
RFI, most of which addressed activities associated with
energy efficiency and renewable energy. To identify
additional candidates for new or expanded CXs, staff of
the NEPA Office surveyed the large archive of DOE EAs
that led to a finding of no significant impact, considered
the CXs established by approximately 50 Federal agencies,
and reviewed existing DOE CXs for limits on scope

that may not be directly related to the significance of the
environmental impacts of an action.

Next Steps

The NEPA Office is working with NEPA Compliance
Officers to develop wording for proposed new and
modified CXs and to identify supporting information.
DOE intends to prepare a notice of proposed rulemaking
and issue it for public comment. DOE will consider
comments received, then issue a final rule. The RFI and
responses are posted in the DOE CX rulemaking docket at
Regulations.gov (Docket ID: DOE-HQ-2010-0002). The
notice of proposed rulemaking and public comments also
will be posted in this docket. L

.

( )
Thoughts from the CEQ NEPA Symposium
NEPA is not a paper tiger. When its working well, NEPA will have effects even though it does not dictate the
outcome.
— Cass Sunstein, Office of Management and Budget
J
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Deputy Secretary Poneman

Named DOE Senior
Sustainability Official

The Secretary has named Deputy Secretary of Energy
Daniel B. Poneman as the Department’s Senior
Sustainability Official under Executive Order 13514,
Federal Leadership in Environmental, Energy, and
Economic Performance. This Executive Order
directs agencies to establish greenhouse gas reduction
goals and report on attainment progress, undertake
energy analyses for Federal facilities, and implement
a Strategic Sustainability Performance Plan

(LLOR, December 2009, page 9).

Deputy Secretary Poneman will be supported by Ingrid Kolb,
Director, Office of Management, in meeting DOE’s
responsibilities under the Executive Order. DOE’s Office

of Energy Efficiency and Renewable Energy will continue to
support the Council of Environmental Quality, the Office

of the Federal Environmental Executive, and the Office of
Management and Budget in the execution of the Executive
Order through DOE’s Federal Energy Management Program,
which will provide technical and analytical support. kg

EPA To Discontinue
EIS Comment Summaries
in Federal Register

In accordance with Section 309(a) of the Clean Air Act,
the Environmental Protection Agency (EPA) is required
to make public its comments on EISs issued by other
Federal agencies. Historically, EPA has met this mandate
by publishing in the Federal Register a weekly notice

of availability of EPA comments, which includes a brief
summary of EPA’s comment letters.

For more than 2 years, EPA has been posting its EIS
comment letters at www.epa.gov/compliance/nepa/eisdata.
html. EPA has concluded that posting entire EIS comment
letters on the website satisfies the Section 309(a)
requirement to make EPA’s comments on EISs available
to the public. Accordingly, EPA has announced that after
March 31, 2010, it will discontinue the publication of a
notice of availability of EPA comments in the Federal
Register. However, EPA will continue to publish, usually
on Fridays, a weekly notice of availability of EISs filed
during the previous week. L

Cooperating Agencies Contribute to Most DOE EISs

About three-quarters of the EISs listed in DOE’s

2009 Cooperating Agency Report to the Council on
Environmental Quality (CEQ) — 31 out of 41 — were or
are being prepared with cooperating agencies. The report,
submitted to CEQ on December 11, 2009, covers EISs
for which DOE issued a notice of intent on or after
October 1, 2005, and that were completed during fiscal
year 2009 or were still ongoing as of September 30, 2009.
Thirteen of the 15 EISs started in fiscal year 2009 (and
therefore included in the report for the first time) are being
prepared with cooperating agencies.

None of the 31 EAs that DOE completed as the lead
agency during fiscal year 2009 (and therefore counted in
the report) were prepared with cooperating agencies. This
statistic is highly variable from year to year, depending
on the extent to which the proposals evaluated in the EAs
involve other agencies and the extent that consulting or
commenting suffices to address their concerns. This does
not reflect a change in DOE policy from past years.

As part of its report to CEQ, each Federal agency must
identify the reasons for not establishing cooperating

agency status or for terminating an established
cooperating agency relationship before

completion of a NEPA review. The reasons

most frequently cited by NEPA Document Managers

for DOE EISs without cooperating agencies are that

no candidates were identified with special expertise or
jurisdiction by law (40 CFR 1501.6) and that the agencies
invited as potential cooperating agencies preferred other
ways to participate in the NEPA process.

The annual reporting requirement is part of CEQ’s ongoing
efforts to encourage Federal agencies to involve other
Federal, state, tribal, and local governmental organizations
as cooperating agencies in NEPA reviews, promote early
involvement of cooperating agencies, and track such
involvement. The CEQ memoranda relating to cooperating
agencies may be found in the DOE NEPA Compliance
Guide, Volume 1, Section 4-13, on the DOE NEPA
Website, at www.gc.energy.gov/nepa under Guidance.

For further information, contact Yardena Mansoor at
yardena.mansoor@hg.doe.gov or 202-586-9326. L.

r

. )
Thoughts from the CEQ NEPA Symposium
When people complain about the NEPA process, ask them — What is it that you do not want to know? What is it that
you do not want the public to know? How much time and money are you willing to spend in Federal court defending
that view?
— Robert Smythe, Former Senior Staff Member, CEQ )
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Programmatic Agreement Streamlines
Historic Preservation Reviews of Recovery Act Projects

DOE has taken innovative steps in coordination with the
Advisory Council on Historic Preservation (ACHP) and

the National Conference of State Historic Preservation
Officers to make the Section 106 process under the National
Historic Preservation Act more efficient while ensuring
protection of the Nation’s historic properties. The
organizations worked together to develop a Prototype
Programmatic Agreement! (programmatic agreement) to
help facilitate Section 106 reviews for projects to be funded
under three Office of Energy Efficiency and Renewable
Energy (EERE) financial assistance programs — Energy
Efficiency and Conservation Block Grant (EECBG), State
Energy Program (SEP), and Weatherization Assistance
Program (WAP). On February 5, 2010, ACHP released the
programmatic agreement for use by DOE and its recipients
in these three programs.

The programmatic agreement was written in response
to the “unprecedented levels of funding” — more than
$11 billion combined for the three programs — made
available through the Recovery Act. This created “a
large volume of projects requiring expedited historic
preservation reviews to ensure the timely obligation of
funds” to create new jobs and improve local and state
economies, the programmatic agreement states.

DOE, the Advisory Council on Historic
Preservation, and the National Conference

of State Historic Preservation Officers have
determined that the requirements of Section 106
can be more effectively and efficiently fulfilled if
a programmatic approach is used to stipulate roles
and responsibilities, exempt undertakings from
Section 106 review, establish tribal protocols,
facilitate identification and evaluation of historic
properties, establish treatment and mitigation
measures, and streamline the resolution of
adverse effects.

— Prototype Programmatic Agreement
February 5, 2010

Improving insulation normally would be exempt from
Section 106 review under the programmatic agreement.
(photo: SMS)

Categorical Approach Used

Normally, Section 106 requires the Federal agency to
consider potential effects on historic properties for each
of its undertakings and provide the ACHP an opportunity
to comment. Once the State Energy Office, DOE, and

the State Historic Preservation Officer (SHPO) sign the
programmatic agreement, the protocol described

therein serves to meet DOE’s Section 106 responsibilities.
The terms of the programmatic agreement will be
applicable to other DOE-funded EECBG, SEP, and WAP
recipients in each state (such as counties, municipalities,
and other local governments) through the terms of the
grant agreements. The primary responsibilities of DOE and
ACHP would include participating in dispute resolution
and providing technical guidance. Also, DOE retains
responsibility for government-to-government consultation
with Indian tribes, unless a tribe agrees to delegation of
this responsibility to the state’s energy office.

A key feature of the programmatic agreement is a
“categorical approach to streamline reviews and

reduce the heavy burden placed on SHPOs,” wrote
Claire Broido Johnson, Acting Program Manager in
EERE’s Office of Weatherization and Intergovernmental
Program, in a Program Notice on February 11, 2010.

(continued on next page)

" ACHP’s regulations (36 CFR 800.14(b)(4)) allow the ACHP to designate an agreement document as a Prototype Programmatic
Agreement, which the agency may then develop and execute with the appropriate SHPO/THPO without the need for ACHP

participation or signature.
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Historic Preservation Reviews

The programmatic agreement identifies routine activities
with limited potential to affect historic properties that

are exempt from Section 106 review. Examples include
many energy efficiency activities such as caulking and
weather-stripping, installing solar hot water systems
(provided structures are not visible from a public right-of-
way), reroofing, and installing more energy efficient
appliances. Further, the programmatic agreement identifies
standard mitigation measures, such as recording and
salvaging significant architectural features, to address
potential adverse effects on historic properties.

The type of activities exempted under the programmatic
agreement from Section 106 review also commonly
qualify for categorical exclusion determinations under
DOE’s NEPA regulations (10 CFR Part 1021). For projects
requiring either an EA or EIS, nothing in the agreement
prevents DOE and its grant recipients from utilizing
procedures in ACHP regulations (36 CFR Part 800) to
coordinate and conduct historic preservation reviews in
conjunction with NEPA reviews.

Agreement Builds Upon 2009
EERE Memorandum

DOE initiated changes to historic review processes last
summer. Catherine Zoi, EERE Assistant Secretary, in an
August 28, 2009, memorandum to SHPOs and Tribal
Historic Preservation Officers (THPOs), authorized
applicants in the three programs to consult with SHPOs
to initiate the Section 106 review process. Assistant
Secretary Zoi’s 2009 memorandum allowed applicants
to gather information and identify and evaluate historic

(continued from previous page)

properties, and work with consulting parties to assess
effects. However, DOE retained its responsibility to
initiate government-to-government consultation with
Federally-recognized Indian tribes, and further, to
document its findings and determinations to finalize
Section 106 reviews.

The programmatic agreement builds upon the 2009
memorandum. The programmatic agreement delineates

in more detail the roles and responsibilities of involved
parties. In addition, the programmatic agreement recognizes
and incorporates certain pre-existing interagency state
agreements. For example, if a State agency and SHPO had
already negotiated an agreement prior to February 5, 2010
(and it was executed no later than February 19, 2010) the
programmatic agreement provides that the interagency
agreement may be used to meet Section 106 requirements
in lieu of the programmatic agreement.> Similarly, a

grant recipient that already has an executed Section 106
Agreement for Community Development Block Grants
with the SHPO does not need a separate Section 106 review
if certain conditions are met.> States and SHPOs should
execute the programmatic agreement as soon as possible
and send it to DOE for execution.

More Information

The Prototype Programmatic Agreement and related
documents are available on EERE’s website at

http.//apps 1.eere.energy.gov/wip/historic_preservation.cfm.
For further information, contact Derek Passarelli,

Chief Counsel for DOE’s Golden Field Office, at
historicpreservation@go.doe.gov. L.

2 See Section il of the programmatic agreement entitled “State Interagency Agreements.”
3 See Section V(A) of the programmatic agreement regarding “Review Procedures for Non-Exempt Undertakings.”

GAO: Historic Preservation, NEPA
Among Factors Affecting Recovery Act Implementation

The Government Accountability Office’s (GAQO’s) latest
report on Recovery Act implementation identifies Federal
requirements cited by agency officials as slowing the pace
of funding. The three most often cited are Davis-Bacon
wage rate requirements, Buy American requirements, and
compliance with the National Historic Preservation Act.

“Officials from 3 federal agencies — Commerce, Energy,
and Housing and Urban Development — stated that NEPA
had affected project timing; another 8 federal agencies
stated that NEPA may affect project timing,” notes GAO.
“Officials from 3 states also said that NEPA affected
project timing.” Two of these states provided examples
involving DOE. “For example, California officials said
that the State Energy Commission must submit some of its
Recovery Act projects to Energy for NEPA review because

B} March 2010

they are not covered by Energy’s existing categorical
exclusions. State officials said that such reviews can
take up to 6 or more weeks. Both California and
Mississippi officials told us that activities that are
categorically excluded under NEPA (e.g., road repaving
or energy-efficient upgrades to existing buildings) still
require clearance before the state can award funds.
Staff must spend time filling out forms and supplying
information to Energy on projects that may qualify for
a categorical exclusion,” reported GAO.

The full report, RECOVERY ACT: Project Selection and
Starts Are Influenced by Certain Federal Requirements
and Other Factors (GAO-10-383, February 2010), is
available on the GAO’s website at www.gao.gov. b
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Transitions: NEPA Compliance Officers

Welcome!

Advanced Research Projects Agency — Energy: Matthew Dunne

The Advanced Research Projects Agency — Energy (ARPA-E) has designated its Acting Chief Counsel, Matthew Dunne,

as NCO. Mr. Dunne formerly worked for King & Spalding in Washington, DC, where he focused on intellectual property
litigation and international arbitration. He also advised his clients on Federal laws and regulations that impact their business,
including imports, exports, and investments. Mr. Dunne can be reached at matthew.dunne@hgq.doe.gov or 202-287-6079.

Civilian Radioactive Waste Management: Kathryn Knapp

Kathryn Knapp has 24 years of regulatory experience, including NEPA compliance. She supported the DOE Yucca
Mountain Project with oversight, development, review, and management of key NEPA documents for the high-level
radioactive waste repository and Nevada rail line. Among Ms. Knapp’s responsibilities as an NCO will be certain Office
of Energy Efficiency and Renewable Energy projects for which the Office of Civilian Radioactive Waste Management is
providing support (LLOR, September 2009, page 1). Ms. Knapp can be reached at kathryn knapp@ymp.gov or
702-794-1467.

National Energy Technology Laboratory: Four New NCOs

To manage significantly increased responsibilities under the Recovery Act, the National Energy Technology Laboratory
(NETL) has designated four additional NCOs.

Pierina Fayish has been active in NETL’s NEPA program since 2004. She has been a Project Manager and the NEPA
Document Manager for projects under the Clean Coal Power Initiative and Regional Carbon Sequestration Partnerships,
and now is responsible for numerous EAs in preparation for projects under the Recovery Act. Ms. Fayish can be reached
at pierina.fayish@netl.doe.gov or 412-386-5428.

Richard Hargis has served in NETL since it was established in 1999, and in its predecessor energy technology
laboratories starting in 1987. He has been a NEPA Document Manager for projects under the original Clean Coal
Technology Program and more recently the Clean Coal Power Initiative. Mr. Hargis can be reached at
hargis@netl.doe.gov or 412-386-6065.

Mark McKoy joined the Federal environment, safety, and health workforce at NETL in 2001, after nearly 10 years
of site support services in environmental compliance and natural gas research and development. He has been a NEPA
Document Manager since 2001 and currently also serves as a Senior Management Regulatory and Technical Advisor.
Mr. McKoy can be reached at mmckoy@netl.doe.gov or 304-285-4426.

Cliff Whyte was the Principal Engineer of an environmental engineering firm and an assistant director with the West
Virginia Department of Environmental Protection, before joining NETL’s NEPA program in 2009. His expertise includes
water quality and waste management issues. Mr. Whyte can be reached at cliff.whyte@netl.doe.gov or 304-285-2098.

Redeployed!
NCOs Assist Golden Field Office

Due to increased NEPA workload arising from Recovery Act projects administered through the Office of Energy
Efficiency and Renewable Energy (EERE), the Golden Field Office is receiving extra support from other NCOs

for several months. David Boron (EERE), Gary Hartman (Oak Ridge Office), Jane Summerson (Civilian Radioactive
Waste Management), and Pete Yerace (Environmental Management Consolidated Business Center) will help

Golden NCOs Steve Blazek and Kristen Kerwin in making NEPA-related determinations and reviewing documents.
(See LLOR, September 2009, page 1.)

(continued on next page)
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Welcome Back!

At the Grand Junction Office, Tracy Plessinger now serves as NCO for Legacy Management (a Headquarters Program
Office). From 2000-2004, she was the NCO for the Grand Junction Office when it reported to the Office of Environmental
Management through the Idaho Operations Office. Legacy Management’s former NCO, Rich Bush, now leads long-term
stewardship initiatives for Uranium Mill Tailings Radiation Control Act sites.

Idaho Operations Office: Jack Depperschmidt returns to the NCO role after a detail as Acting Director for the Office’s
National Security/Science and Technology Division.

National Energy Technology Laboratory: Jesse Garcia, formerly NCO in NETL’s Tulsa Office, is now NCO in
NETL’s Morgantown Office.

Farewell!

Jody Barringer, formerly an NCO for EERE, has taken a position with the Office of Management and Budget, where
she has responsibility for oversight of the Environmental Protection Agency Superfund, Brownfields, and Recovery Act
programs.

William Bierbower, formerly the NCO for ARPA-E, has returned to the National Aeronautics and Space Administration,
Marshall Space Flight Center, in Huntsville, Alabama, where he serves as Chief Counsel.

On behalf of the DOE NEPA Community, we offer Roy Spears, formerly an NCO for NETL, best wishes on his
retirement. kg

Irene Atney, Environmental Counsel

Irene Atney, Environmental Counsel at the Brookhaven Site Office for 19 years, died on February 6 after a long illness.

Irene was a key member of Brookhaven’s NEPA compliance program, where she handled a wide range of environmental and
general law matters. Her colleagues report that she took ownership of any NEPA document that crossed her desk, and strove
to streamline the NEPA process, make EAs more concise, and ensure that documents were of excellent quality. Irene worked
on the proposal that resulted in DOE categorical exclusion B3.10 (involving particle accelerators) and contributed to the
NEPA Contracting Quality Improvement Team. Irene’s friends and colleagues will miss her generosity, intellectual curiosity,
sense of humor, and energy.

April 22 Is Earth Day 40

Planning is now well underway for a week of Earth Day celebration at DOE Headquarters. On April 22, 2010, DOE
will celebrate the 40™ anniversary of the founding of Earth Day. The DOE Headquarters Earth Day celebration will
take place at the Forrestal Building on April 19-23 and at DOE’s Germantown facility on April 26-30.

DOE’s Office of Environmental Policy and Assistance, within the Office of Health, Safety and Security, is
leading the DOE-Headquarters’ Earth Day celebration planning effort. For more information, contact
Ms. Beverly Whitehead, Office of Environmental Policy and Assistance, at beverly.whitehead@hq.doe.gov.

The NEPA Office is joining in, and will report on the event in the June issue of LLOR. We
would be happy to include your celebration in our report. Send a description and photos of
your Office’s Earth Day activities to Carrie Moeller (carrie.moeller@hgq.doe.gov).
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Transitions: NEPA Policy and Compliance

The Office of NEPA Policy and Compliance is pleased to welcome three Environmental Protection Specialists to its staff.

Connie Chen brings DOE 5 years experience as an environmental consultant in California, where she helped prepare
environmental documentation pursuant to the California Environmental Quality Act (CEQA) and NEPA. She has worked
on a range of projects, including residential and commercial development, transportation and public utilities infrastructure,
natural resource restoration, and alternative energy. She also has experience in air quality and transportation impact
analyses, focusing on project-level air quality modeling, including greenhouse gas emissions and mitigation compliance
under CEQA regulations. Connie has an educational background in public environmental management and economics.
She joins the Eastern Energy and Waste Management Unit and can be reached at connie.chen@hq.doe.gov or
202-586-0733.

Jon Hale brings over 23 years experience in planning, applied biology, and project lifecycle management. As a NEPA
specialist since 1998, both as a Federal employee and as a contractor, he led numerous NEPA reviews involving
transportation, water supply development, and natural resource management. Jon worked with endangered sea turtles
to minimize the effects from explosive removal of offshore oil and gas platforms. He was involved in the radiological
cleanup of the Johnston Island atmospheric nuclear testing site and, as a member of the Base Closure Team for Midway
Island Naval Air Facility, helped plan and implement a 5-year, $84 million, environmental cleanup and transfer of the
Naval base, including removal of underground fuel tanks, demolition of buildings, remediation of contaminated soil,
and closure of three landfills. Jon works in the Science/Nuclear Unit, and can be reached at jon.hale@hq.doe.gov or
202-287-5923.

Michael Wach has over 24 years of professional experience related to environmental law and science. He joins DOE
after 2 years at BIO (Biotechnology Industry Organization), where he served as Managing Director for Science and
Regulatory Affairs for agricultural biotechnology, and 4 years at the Department of Agriculture, where he advised
agency staff on NEPA issues associated with the regulation of biotech crops. In addition to a doctorate in Molecular
Plant Pathology and Biochemistry, with 20 years of experience in agricultural science, he also has a law degree with

a specialty in environmental law. His earlier work, with the public-interest law firm in Eugene, Oregon, that initiated
the first lawsuits to protect the Northern Spotted Owl, provided him with experience in NEPA and other environmental
laws as well as the Freedom of Information Act. His focus was on issues of forest and wildlife management, endangered
species, water and air pollution, pesticides, and public lands management. Mike joins the Western Energy and Waste
Management Unit and can be reached at michael.wach@hgq.doe.gov or 202-586-6043. L.

Jon Hale (left), Mike Wach, and Connie Chen recently joined the DOE
NEPA Office and bring diverse expertise and experience.
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Training Opportunities

NEPA-related courses are listed in the Lessons Learned Quarterly Report for information only, without endorsement.
Cost and schedule information are subject to change; check with the course provider.

American Law Institute

and American Bar Association
800-253-6397
www.ali-aba.org

Environmental Litigation
Boulder, CO: June 16-18

$1,299 ($999 webcast)

(course reference code CR045)

International Association for Public Participation
703-837-1197
iap2training@theperspectivesgroup.com
www.iap2.org

Communications for Effective
Public Participation

St. Paul, MN: March 17

Kansas City, KS: April 7
Washington, DC: May 5
Columbus, OH: June 23

San Diego, CA: July 14

$360

Techniques for Effective Public Participation
St. Paul, MN: March 18-19
Kansas City, KS: April 8-9
Washington, DC: May 6-7
Columbus, OH: June 24-25
San Diego, CA: July 15-16
$720

Emotion, Outrage, and Public Participation
Tucson, AZ: March 18-19
Washington, DC: April 8-9

$700

Planning for Effective Public Participation
Kansas City, KS: April 5-6
Washington, DC: May 3-4
Columbus, OH: June 21-22
San Diego, CA: July 12-13
$720

Nicholas School of the Environment

and Earth Sciences, Duke University
919-613-8082

del@nicholas.duke.edu
www.env.duke.edu/del/continuinged/courses.html

Implementation of NEPA
Durham, NC: March 15-19
$1,250

EX3 March 2010

The Law of NEPA
Durham, NC: June 2-4
$925

Certificate in the National
Environmental Policy Act
Requires successful completion of one core
and three elective Duke University NEPA
short courses. Co-sponsored by the Council
on Environmental Quality.

Fee: Included in course registration.

Northwest Environmental Training Center
206-762-1976

info@nwetc.org

www.nwetc.org

NEPA: Writing the Perfect EA/FONSI or EIS
Phoenix, AZ: March 30-31
Houston, TX: April 21-22
Atlanta, GA: April 26-27
$495 ($395 for Federal employees)

The Shipley Group
888-270-2157 or 801-298-7800
shipley@shipleygroup.com
www.shipleygroup.com

Clear Writing for NEPA Specialists
San Antonio, TX: March 9-11
$985 (GSA contract: $895)

Collaboration in the NEPA Process
Salt Lake City, UT: April 8-9
$745 (GSA contract: $655)

Applying the NEPA Process
and Writing Effective NEPA Documents
Nashville, TN: April 13-16

$1,185 (GSA contract: $1,095)

NEPA Climate Change Analysis
and Documentation and NEPA Cumulative
Effects Analysis and Documentation
Salt Lake City, UT: May 4-7
Baltimore, MD: July 13-16
$1,145 (GSA contract: $1,055) until 3/23/10

NEPA Climate Change Analysis
and Documentation and Clear
Writing for NEPA Specialists
Milwaukee, WI: May 10-14
$1,345 (GSA contract: $1,255)
until 4/26/10
(continued on next page)
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Training Opportunities

(continued from previous page)

Overview of the NEPA Process
and Overview of the Endangered
Species Act and Overview of the
National Historic Preservation
Act/Section 106
Denver, CO: June 2-4

$945 (GSA contract: $855) until 4/21/10

Applying the NEPA Process and Writing
Effective NEPA Documents and NEPA
Cumulative Effects Analysis
and Documentation
Portland, OR: June 7-11

$1,345 (GSA contract $1,255)

until 4/26/10

Applying the NEPA Process

and Reviewing NEPA Documents

Albuquerque, NM: June 21-25
$1,345 (GSA contract: $1,255)
until 5/10/10

Managing NEPA Projects and Teams
and Reviewing NEPA Documents
St. Louis, MO: July 19-23
$1,345 (GSA contract: $1,255) until 6/7/10

NEPA Certificate Program
Requires successful completion of four core
and three elective courses and a capstone
course offered by The Shipley Group.
$5,450
Contact: Natural Resources and
Environmental Policy Program,
Utah State University; 435-797-0922;
judy.kurtzman@usu.edu;
www.cnr.usu.edu/htm/students/
grad-degrees/nepa/

+  SWCA Environmental Consultants
800-828-7991
training@swca.com
www.swca.com/training

The Cultural Side of NEPA: Addressing
Cultural Resources in NEPA Analysis
Austin, TX: April 26-27

$695

LIELLY Lessons Learned

US Institute for Environmental Conflict Resolution
520-901-8501

usiecr@ecr.gov
www.ecr.gov/training/training.aspx

Interest-Based Negotiation

of Environmental Issues

Lakewood, CO: April 21-22
$500

Collaboration Skills
Lakewood, CO: June 15-17
$750

Customized NEPA Training

Environmental Impact Training
512-963-1962
info@eiatraining.com
www.eiatraining.com

Environmental Training & Consulting
International, Inc.

503-274-1790

info@envirotrain.com
www.envirotrain.com

International Institute for Indigenous
Resource Management
303-733-0481

iiirm@iiirm.org

www.iiirm.org

ICF International
916-737-3000
www.jonesandstokes.com

Environmental Planning Strategies, Inc.
563-332-6870

jleeeps@mchsi.com
www.jlee-eps.com/workshops.php
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EAs and EISs Completed

October 1 to December 31, 2009

EAs

Brookhaven Site Office/Office of Science
DOE/EA-1663 (12/4/09)

Environmental Assessment for BP Solar Array
Project, Brookhaven National Laboratory,
Upton, New York

Cost: $65,000

Time: 9 months

Office of the Chief Financial Officer

DOE/EA-1676 (12/2/09)

Environmental Assessment for Department of Energy
Loan Guarantee for U.S. Geothermal’s Neal Hot
Springs Geothermal Facility in Vale, Oregon

Cost: The cost for this EA was paid by the applicant;
therefore, cost information does not apply to DOE.
Time: 6 months

DOE/EA-1678 (11/25/09)

Environmental Assessment for Department

of Energy Loan to Nissan North America, Inc.,

for Advanced Technology Electric Vehicle
Manufacturing Project in Smyrna, Tennessee

Cost: The cost for this EA was paid by the applicant;
therefore, cost information does not apply to DOE.
Time: 5 months

Golden Field Office/Office of Energy

Efficiency and Renewable Energy
DOE/EA-1440-S-2 (11/10/09)

Final Supplement-II to Final Site-wide
Environmental Assessment: National Renewable
Energy Laboratory South Table Mountain Complex,
Golden, Colorado

Cost: $257,000

Time: 21 months

DOE/EA-1661 (12/17/09)

Wind Energy Project, Mount Wachusett
Community College, Gardner, Massachusetts
Cost: $68,000

Time: 42 months

*Not previously reported in LLQR.
EX] March 2010

DOE/EA-1680 (9/11/09)*

AltaRock/NCPA Engineered Geothermal
Enhancement System Demonstration Project,

Lake County, California

Cost: The cost for this EA was paid by the applicant;
therefore, cost information does not apply to DOE.
Time: 10 months

[Bureau of Land Management was the lead Federal
agency and issued its EA 3/6/09. Golden Field Office
adopted this EA and signed a FONSI on 9/11/09; the
FONSI was made publicly available on 12/30/09.]

EISs

Bonneville Power Administration
DOE/EIS-0384 (74 FR 62305, 11/27/09)
(EPA Rating: EC-2)

Chief Joseph Hatchery Program,
Okanogan County, Washington

Cost: $320,000

Time: 51 months

Office of Fossil Energy/

National Energy Technology Laboratory
DOE/EIS-0382 (74 FR 60260, 11/20/09)
(EPA Rating: EO-2)

Mesaba Energy Project, Itasca and St. Louis
Counties, Minnesota

Cost: $1,400,000

Time: 49 months

[Co-lead: State of Minnesota, Department

of Commerce]

ENVIRONMENTAL PROTECTION AGENCY (EPA)
RATING DEFINITIONS

Environmental Impact of the Action

LO - Lack of Objections

EC — Environmental Concerns

EO - Environmental Objections

EU — Environmentally Unsatisfactory

Adequacy of the EIS

Category 1 — Adequate

Category 2 — Insufficient Information

Category 3 — Inadequate

(For a full explanation of these definitions, see the EPA website
at www.epa.gov/compliance/nepa/comments/ratings.html.)
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NEPA Document Cost and Time Facts

EA Cost and Completion Times

» For this quarter, the median cost for the
preparation of 3 EAs for which cost data were
applicable was $68,000; the average cost was
$130,000.

« Cumulatively, for the 12 months that ended
December 31, 2009, the median cost for the
preparation of 20 EAs for which cost data were

applicable was $55,000; the average was $82,000.

» For this quarter, the median completion time
of 6 EAs was 9.5 months; the average was
15.5 months.

» Cumulatively, for the 12 months that ended
December 31, 2009, the median completion
time for 34 EAs was 8 months; the average
was 15 months.

EIS Cost and Completion Times

» For this quarter, the costs for the completion of
2 EISs were $320,000 and $1.4 million.

» Cumulatively, for the 12 months that ended
December 31, 2009, the costs for the preparation
of 2 EISs for which cost data were applicable
were $320,000 and $1.4 million.

» For this quarter, the completion times for 2 EISs
were 49 and 51 months.

» Cumulatively, for the 12 months that ended
December 31, 2009, the median completion
time for 3 EISs was 49 months; the average
was 50 months.

Recent EIS-Related Milestones
(December 1, 2009 to February 28, 2010)

Notices of Intent

Western Area Power Administration
DOE/EIS-0438

Interconnection of the Proposed Hermosa West
Wind Farm Project, Albany County, Wyoming
January 2010 (75 FR 2138, 1/14/10)

DOE/EIS-0440

Construction and Operation of the Quartzsite
Solar Energy Project, La Paz County, Arizona
January 2010 (75 FR 2133, 1/14/10)

Notice of Modifications
to Preferred Alternatives

Office of Environmental Management/
Richland Operations Office

DOE/EIS-0391

Draft Tank Closure and Waste Management
Environmental Impact Statement for the
Hanford Site, Richland, Washington

December 2009 (74 FR 67189, 12/18/09)
[Notice of public hearings, 75 FR 1048, 1/8/10;
notice of additional public hearings, 75 FR 3902,
1/25/10]

LIELLY Lessons Learned

Notice of Extension
of Public Comment Period

National Nuclear Security Administration
DOE/EIS-0387

Draft Site-Wide Environmental Impact Statement
for the Y-12 National Security Complex,

Oak Ridge, Tennessee

December 2009 (74 FR 68599, 12/28/09)

[EPA notice of amendment, 75 FR 2540, 1/15/10]

Draft EISs

Office of Environmental Management
DOE/EIS-0423

Draft Long-Term Management and Storage

of Elemental Mercury Environmental Impact
Statement, Colorado, |daho, Missouri, Nevada,
South Carolina, Texas, Washington

January 2010 (75 FR 4812, 1/29/10)

Western Area Power Administration
DOE/EIS-0415

Deer Creek Station Energy Facility Project, Brookings
County, South Dakota

February 2010 (75 FR 6027, 2/5/10)

(continued on next page)
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Draft EISs (continued from previous page)

DOE/EIS-0418

Draft Environmental Impact Statement for the
South Dakota Prairie Winds Project, Aurora, Brule,
Jerauld, and Tripp Counties, South Dakota
[Co-lead: U.S. Department of Agriculture]

January 2010 (75 FR 2540, 1/15/10)

Final EISs

Office of Environmental Management
DOE/EIS-0226

Final Environmental Impact Statement for
Decommissioning and/or Long-Term Stewardship
at the West Valley Demonstration Project and
Western New York Nuclear Service Center, Erie
and Cattaraugus Counties, New York

January 2010 (75 FR 4812, 1/29/10)

Western Area Power Administration
DOE/EIS-0398

Delta-Mendota Canal California Aqueduct

Intertie (DCI) Project, California

February 2010 (75 FR 6027, 2/5/10)

[DOE adopted an EA and FEIS from the Department
of the Interior’s Bureau of Reclamation]

DOE/EIS-0443

Project Financing for Southwest Intertie
Project-South, Clark, Lincoln, Nye,

and White Pine Counties, Nevada

February 2010 (75 FR 7479, 2/19/10)

[DOE adopted an EA and FEIS from the Department
of the Interior’s Bureau of Land Management]

Record of Decision

Bonneville Power Administration

DOE/EIS-0183

Electrical Interconnection of the Lower Snake River
Wind Energy Project, Washington

February 2010 (75 FR 6020, 2/5/10)

Amended Record of Decision

Office of Environmental Management
DOE/EIS-0287

Idaho High-Level Waste and Facilities Disposition,
Idaho Falls, Idaho

January 2010 (75 FR 137, 1/4/10)

[Correction to amended record of decision,

75 FR 1615, 1/12/10]

*Not previously reported in LLQR
E March 2010

Supplement Analyses
Bonneville Power Administration

Transmission System Vegetation
Management Program
(DOE/EIS-0285)
DOE/EIS-0285/SA-408*
Vegetation Management along the Olympia-Shelton
Transmission Line Corridor, Washington
(Decision: No further NEPA review required)
November 2009

DOE/EIS-0285/SA-409*

Vegetation Management and Access Road
Maintenance Activities along the Chehalis-Covington
Transmission Line Corridor, Washington

(Decision: No further NEPA review required)
November 2009

DOE/EIS-0285/SA-410

Vegetation Management along the Shelton-
Fairmount Transmission Line Corridor, Washington
(Decision: No further NEPA review required)
December 2009

DOE/EIS-0285/SA-411*

Vegetation Management along the Raver-Echo Lake
Transmission Line Corridor, Washington

(Decision: No further NEPA review required)
November 2009

DOE/EIS-0285/SA-412

Vegetation Management along the Ross-Lexington
Transmission Line Corridor, Washington

(Decision: No further NEPA review required)
December 2009

DOE/EIS-0285/SA-414

Vegetation Management along the Custer-Intalco
No. 1 Transmission Line Corridor, Washington
(Decision: No further NEPA review required)
January 2010

DOE/EIS-0285/SA-415

Vegetation Management along the Custer-Intalco
No. 2 Transmission Line Corridor, Washington
(Decision: No further NEPA review required)
January 2010

DOE/EIS-0285/SA-416

Vegetation Management along the Raver-Covington
No. 1 and No. 2 Transmission Line Corridor,
Washington

(Decision: No further NEPA review required)
January 2010

(continued on next page)
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http://www.efw.bpa.gov/environmental_services/Document_Library/Vegetation_Management/FEIS-0285-SA-416-Raver-Covington.pdf
http://www.efw.bpa.gov/environmental_services/Document_Library/Vegetation_Management/FEIS-0285-SA-416-Raver-Covington.pdf
http://www.efw.bpa.gov/environmental_services/Document_Library/Vegetation_Management/FEIS-0285-SA-417-Custer-Ingledow.pdf
http://www.efw.bpa.gov/environmental_services/Document_Library/Vegetation_Management/FEIS-0285-SA-417-Custer-Ingledow.pdf

Recel‘lt ElS-RElatEd MileStOl‘IES (continued from previous page)

DOE/EIS-0285/SA-417

Vegetation Management along the Custer-Ingledow
No. 1 and No. 2 Transmission Line Corridor,
Washington

(Decision: No further NEPA review required)
January 2010

DOE/EIS-0285/SA-418

Vegetation Management along the Raver-Paul No. 1
and Paul-Allston No. 2 Transmission Line Corridor,
Washington

(Decision: No further NEPA review required)
February 2010

DOE/EIS-0285/SA-419

Vegetation Management along the Paul-Satsop No. 1
Transmission Line Corridor, Washington

(Decision: No further NEPA review required)

January 2010

DOE/EIS-0285/SA-420

Vegetation Management along the McNary-Ross
No. 1 Transmission Line Corridor, Washington
(Decision: No further NEPA review required)
January 2010

4 )
Thoughts from the CEQ NEPA Symposium
Sunshine rarely falls on the hundreds of millions of dollars of effort that goes into the preparation of EISs. Too
many are prepared with a very 1970’s technology — the 3-ring binder. Too many end up in a filing cabinet and no
one has any idea what is there. Hopefully, NEPA.gov will put all EISs in one spot online.
— Michael Gerrard, Columbia Law School
. J
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http://www.nepa.gov

What Worked and Didn’t Work in the NEPA Process

To foster continuing improvement in the Department’s
NEPA Compliance Program, DOE Order 451.1B
requires the Office of NEPA Policy and Compliance

to solicit comments on lessons learned in the process
of completing NEPA documents and distribute
quarterly reports.

Scoping
What Didn’t Work

Group reorganization. The re-configuration of the
DOE communications group negatively impacted
NEPA public involvement and tribal relations.

Data Collection/Analysis
What Worked

Planning methodology. A master planning process
analyzed many alternatives before the NEPA process
began. DOE was then able to prepare the Draft EIS
very quickly and inexpensively by updating and
adopting the master plan data.

Information consolidation. The EA process pulled

together all of the environmental information in one
place for evaluation and public review.

Schedule

Factors that Facilitated Timely Completion
of Documents

Frequent meetings. The team held EA progress meetings
biweekly, then weekly, to resolve issues quickly.

Factors that Inhibited Timely Completion
of Documents

Review process. The EA focused too heavily on a
tangential permitting process that did not add value
to the impact analysis.

Late entry of cooperating agency. A Federal cooperating
agency became involved after the Draft EIS was issued.
It then took 2.5 years to determine that the EIS and
other processes were adequate to support their decision.

Involvement of multiple groups. A high level of
integration and coordination among EA preparation
team members was required, which impacted the
completion of the EA.

Ex] March 2010

The material presented here reflects the personal
views of individual questionnaire respondents, which
(appropriately) may be inconsistent. Unless indicated
otherwise, views reported herein should not be
interpreted as recommendations from the Office

of NEPA Policy and Compliance.

* Resource availability. The cooperating agency was
unable to fund or assign help to this EIS, although it
recognized its role and responsibility.

Teamwork

Factors that Facilitated Effective Teamwork

* Resource experts. The integration of resource experts
from the internal team helped to facilitate effective
preparation of the EA.

* Applicant involvement. The main EA author was
a project manager from the applicant who was
knowledgeable and responsive and made the process
run smoothly.

*  Good communication and adherence to schedule.
Frequent communication among the DOE team and
adherence to deadlines helped to facilitate teamwork
and EA preparation.

* Applicant participation. The applicant prepared
the Draft EA and managed the Draft EA contractors.

» Contractor experience. The contractors preparing
this EIS were very experienced. Their knowledge
of the project area and regulatory agencies allowed
for cohesive teamwork.

Process

Successful Aspects of the Public
Participation Process

* Early issue identification. The prompt identification
of issues and timely resolutions enhanced overall
understanding of the project’s environmental impacts
and resulted in the public’s view that the EA process
was beneficial.

* Informative public meeting. A public meeting held
prior to issuance of the Draft EA facilitated a better
understanding of the NEPA process and its purpose.

(continued on next page)
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Questionnaire Results

Wh at WO l"ke d a n d D i d n ,t WO l’k (continued from previous page)

Usefulness

Agency Planning and Decisionmaking:
What Worked

» Consideration of environmental consequences. The
NEPA process influenced the applicant’s decisionmaking
as opposed to the Federal decisionmaking process. The
NEPA process motivated the applicant to fully consider
the environmental consequences of its proposals.

o Early identification of issues. The NEPA process
helped to uncover and address potential seismic issues
associated with the project early on, and adequately
addressed this concern in the EA, which informed DOE
decisionmaking.

* Analysis approach. The NEPA process made DOE
aware of the environmental infrastructure already
in place at the applicant’s facility.

Agency Planning and Decisionmaking:
What Didn’t Work

»  Untimely issuance of Records of Decision (RODs). The
cooperating agency’s ROD will be issued well after
the DOE ROD, as its headquarters has to review all the
process, work and products independently.

Enhancement/Protection
of the Environment

* Control measures employed. The EA process ensured
that all practicable environmental control measures were
considered and employed where possible.

* Pre-existing environmental framework.
The manufacturer maintained a similar facility prior to
project commencement. The operations of this facility
provided the framework for a high level of awareness
of environmental issues and concerns within the site
and local community.

» Protection of endangered species. The EIS process
resulted in enhancement of the environment in that the
hatchery production of salmon that are listed under the
Endangered Species Act will occur, resulting in tribal
utilization of the salmon for ceremonial and subsistence
purposes. It may also result in an economic benefit.

LIELLY Lessons Learned

Other Issues
Guidance Needs Identified

» Formal communication protocol. The lack of a
formal way to communicate about the cooperating
agency status of the other involved Federal agency
led to long delays in the issuance of the final EIS.

Effectiveness
of the NEPA Process

For the purposes of this section, “effective” means that
the NEPA process was rated 3, 4, or 5 on a scale from
0 to 5, with 0 meaning “not effective at all” and 5
meaning “highly effective” with respect to its influence
on decisionmaking.

For the past quarter, in which 4 questionnaire responses
were received for EAs and EISs, 2 out of 4 respondents
rated the NEPA process as “effective.”

» A respondent who rated the process as “4” stated that
the applicant’s decision to proceed with the project
was heavily dependent upon the outcome of the EA,
therefore making the NEPA process vital to the success
of the project.

» A respondent who rated the process as “3” stated that
the NEPA process was effective in providing assurance
to the decisionmakers that the project was not a potential

source of seismic activity, a main concern
of DOE.

* A respondent who rated the process as “2” stated that
the NEPA process found no “negative” environmental
impacts and did not influence DOE decisionmaking.

* Arespondent who rated the process as “2” stated that
the NEPA process tweaked design and siting minimally.
Most environmental effects were discovered by the
master planning process that came before the EIS.
NEPA did help agencies and the public learn about
the project so it garnered more broad-based support.
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NAEP Conference Looks to NEPA’s Future

By: Brian Costner and Connie Chen, Office of NEPA Policy and Compliance

“It is time to reclaim NEPA,” said Lucinda Low Swartz, Guidance To Reaffirm Purposes of NEPA
environmental consultant and former Deputy General

Counsel at the Council on Environmental Quality (CEQ), ~ Mr. Greczmiel Qescribf‘:‘d CEQ’s three current draft
at this year’s conference of the National Association of guidance 1n1t1at1vei as “opportunities to reaffirm the
Environmental Professionals (NAEP). She challenged purposes of NEPA™ (LLOR, March 2010, page 3). The

NEPA practitioners to start by simplifying NEPA analysis guidance on establishing categorical exclusions, he said,
and documentation. would improve transparency in how Federal agencies

substantiate new categorical exclusions and how they use

Throughout the Conference, Tracking Changes: 40 Years — them. The guidance on mitigation and monitoring would
of Implementing NEPA and Improving the Environment, recommend monitoring programs and public access to
held April 28-30 in Atlanta, Georgia, about monitoring reports to help ensure that mitigation measures
250 participants discussed ways to reinvigorate NEPA. that agencies commit to are, in fact, implemented and

effective, Mr. Greczmiel said. He called the lack of

“NEPA began a brand new chapter in the way America A :
monitoring the “great gap in NEPA.”

treats the public,” said Horst Greczmiel, Associate Director

for NEPA Oversight, CEQ, in his keynote address. In Climate change is one of “a suite of issues we have to deal
1970, NEPA established openness and public involvement  ith” in NEPA reviews, he said. The guidance on when
as basic compongqts in .Federal decisions, he said,.a.nd. and how Federal agencies should consider greenhouse gas
the Obama Administration’s Open Government Initiative emissions and climate change for their proposed actions

places an even stronger focus on Government transparency  would help the public and decisionmakers understand

and accountability in the NEPA process. / (con tinued on page 10)

“At the risk of sounding like Pollyanna, I believe that the elegant little statute known as NEPA
% has changed the United States and, indeed, the world.” W
) — Anne Norton Miller Vi

To mark the 40" anniversary of NEPA, the Office of NEPA Policy and Compliance is inviting distinguished NEPA
practitioners to share their thoughts on the occasion. In this issue, Anne Norton Miller, former Director of the Office of
Federal Activities at the U.S. Environmental Protection Agency, shares her perspective on NEPA’s origins, legacy, and
future (page 6).

In April, DOE also celebrated the 40" anniversary of Earth Day. At DOE Headquarters, exhibits showcased DOE green
energy activities. The NEPA Office exhibit highlighted 40 years of NEPA at DOE and its benefits to the Department.

In addition, DOE Field Offices celebrated by hosting their own events, including recycling drives and outdoor native
vegetation planting. (Learn more, page 8.) L.
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Inside LESSONS LEARNED

Welcome to the 63 quarterly report on lessons learned in
the NEPA process. In this issue, we continue our observance
of the 40" anniversary of NEPA. This is a time to address the
need to reinvigorate NEPA implementation for the next

40 years. Thank you for your continuing support of the
Lessons Learned program. As always, we welcome your
suggestions for improvement.
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Be Part of Lessons Learned

We Welcome Your Contributions

We welcome suggestions, comments, and contributed
drafts for the Lessons Learned Quarterly Report.

We especially seek case studies illustrating successful
NEPA practices. Draft articles for the next issue

are requested by August 2, 2010. Contact

Yardena Mansoor at yardena.mansoor@hq.doe.gov.

Quarterly Questionnaires Due August 2, 2010
Lessons Learned Questionnaires for NEPA documents
completed during the third quarter of fiscal year

2010 (April 1 through June 30, 2010) should be
submitted by August 2, 2010, but preferably as

soon as possible after document completion. The
Questionnaire is available on the DOE NEPA Website
at nepa.energy.gov under Lessons Learned.

For Questionnaire issues, contact Vivian Bowie at
vivian.bowie@hq.doe.gov.

LLQROnline

The Office of NEPA Policy and Compliance

notifies the DOE NEPA Community and other
interested parties by email when each new quarterly
issue is posted on the DOE NEPA Website (above)
under Lessons Learned. Beginning with this issue,
DOE will provide paper copies only on request. Send
distribution requests to yardena.mansoor@hq.doe.gov.

Printed on recycled paper

This icon indicates that LLOR online (nepa.energy.gov under Lessons Learned) provides a link to a referenced
webpage whose URL is too long to be useful when printed.

Mark Your Calendars: Upcoming Conferences
GreenGov Symposium: October 5—7

The Office of the Federal Environmental Executive will hold the 2010 GreenGov Symposium at
George Washington University in Washington, DC, October 5—7. Additional events hosted by

DOE will be scheduled around the Symposium. For more information, contact Beverly R. Whitehead,
Office of Environmental Policy and Assistance, at beverly.whitehead@hq.doe.gov.

Climate Change Symposium: November 15-16

The International Association for Impact Assessment will hold a symposium in Washington, DC,
November 15-16 emphasizing practical examples and guidance for infrastructure likely to be affected
by climate change. Participants will also explore the application of strategic environmental and
cumulative effects assessment. Visit www.iaia.org/conferences for further details.

IEA June 2010
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DOE NEPA Website Pursues Continuous Improvement

By: Denise Freeman, Webmaster, Office of NEPA Policy and Compliance

The look and content of the DOE NEPA Website

has recently been improved, and further changes are
anticipated as we continue a systematic review. Several
improvements were made in response to suggestions from
the DOE NEPA Community, and we welcome further
suggestions. Our objective is to make the website more
intuitive and user-friendly, both for the DOE NEPA
Community and for the public.

One change that may not be immediately noticeable is

that the DOE NEPA Website has a new address (URL):
nepa.energy.gov. (NOTE: http:// and www. are not
needed.) Although the old URL will continue to work, the
new address should be used when citing the NEPA website
in DOE NEPA documents and notices.

Other changes include reorganization of the NEPA

News on the homepage; the Contact Us page; and

the pages containing Final Environmental Impact
Statements (EISs) and Environmental Assessments
(EAs), which are now sorted by year of document
issuance. In addition, the Lessons Learned page has a

new look, with thumbnail picture links to the most

recent editions of the Lessons Learned Quarterly Report
(nepa.energy.gov/lessons_learned.htm). In response to a
suggestion from Mark Lusk, NEPA Compliance Officer,
National Energy Technology Laboratory, the DOE NEPA
Document Certification and Transmittal Form can now be
completed online.

EISs Moved from Secure Server

We recently moved five EISs from the secure server to
the public server of the NEPA website at the request

of the Savannah River Operations Office (text box).
Although these are relatively old EISs, they are
sometimes referenced in newer NEPA reviews; making
them electronically available online will make them
more readily available to the public. Consistent with the
President’s emphasis on transparency in Government, the
NEPA Office encourages other Program and Field Offices

The Savannah River Operations Office has determined
that, consistent with Department of Justice guidance on
the Freedom of Information Act (FOIA),! five EISs that
were previously on the secure server of the DOE NEPA
Website could be made available on the public server
because they already were in the public domain (they
were available online on another website):

* DOE/EIS-0062; Waste Management Operations:
Double-Shell Tanks for Defense High-Level
Radioactive Waste Storage at the Savannah River
Plant, Aiken, South Carolina (Supplement to
ERDA-1537, September 1977) (April 1980)

+ DOE/EIS-0120; Waste Management Activities for
Groundwater Protection at the Savannah River Plant,
Aiken, South Carolina (December 1987)

» DOE/EIS-0220; Interim Management of Nuclear
Materials (October 1995)

» DOE/EIS-0271; Construction and Operation of a
Tritium Extraction Facility at the Savannah River Site
(March 1999)

» DOE/EIS-0279; Savannah River Site Spent Nuclear
Fuel Management (March 2000)

to review their EISs on the secure server to see if they can
be made publicly available online.

The NEPA website is a valuable online resource for the
NEPA Community and the public. We need your feedback
on how to improve the usability of the site. In particular,
we welcome suggestions on ways to improve the DOE
NEPA Document and Guidance pages. We are evaluating
how to create a searchable database for EAs and EISs.

We are also considering creating a Facebook page for

the NEPA website. Submit your comments, ideas,
suggestions, and recommendations to Denise Freeman at
denise.freeman@hg.doe.gov. L.

' March 19, 2009, Memorandum from the Attorney General on FOIA (LLQR, June 2009, page 25).
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DOE Gains Experience in Posting CX Determinations
By: Jeffrey Dorman, Office of NEPA Policy and Compliance

The number of DOE categorical exclusion (CX)
determinations posted online continues to grow.
Approximately 2,400 CX determinations have been
posted since November 2, 2009, the effective date of
DOE’s policy to document and post online determinations
based on the CXs listed in Appendix B to Subpart D of
DOE’s NEPA regulations (10 CFR Part 1021). (See LLOR,
December 2009, page 1.) The CX determinations may be
accessed through nepa.energy.gov as described below.

DOE’s experience in implementing the policy has

been instructive. Among the lessons learned, use of
electronic forms has proven to be a highly effective way
to streamline the process of producing CX determinations
and posting them online. Use of electronic forms also
promotes consistency among DOE offices and, compared
to manual scanning of paper CX determinations, facilitates
compliance with requirements' to make Federal electronic
information available to people with disabilities.

Many NEPA Compliance Officers (NCOs) now use
electronic forms. “Use of an electronic CX determination
form provides several benefits to the Office of Energy
Efficiency and Renewable Energy [EERE], including

streamlining the concurrence, web-posting, and record
keeping processes, and providing the flexibility to revise
CX determinations when appropriate,” said John Jediny,
EERE. (Note: Mr. Jediny created an electronic form that is
available on the CX page of the DOE NEPA Website.)

CX Database Upgraded

In view of the large number of determinations being posted
on individual Program and Field Office websites, a
centralized database was needed to ensure the transparency
and openness envisioned under the CX policy.
Accordingly, the NEPA Office launched the CX Database
on the DOE NEPA Website, and registered the Database
with Data.gov (LLOR, March 2010, page 1). The

CX Database contains searchable information about

all of the CX determinations that have been posted, and
links to the determinations. The NEPA Office updates the
Database at least monthly.

Based on our experience in managing the Database,

we identified a need for an upgrade. DOE Program and
Field Offices post CX determinations to their individual
websites. Before the upgrade, the CX Database linked

(continued on next page)

CX Database search page.

1 Section 508 of the Rehabilitation Act of 1973 (29 U.S.C. 794(d)), as amended by the Workforce Investment Act of 1998 (P.L. 105-220),

August 7, 1998.
B} June 2010
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Posting CX Determinations

search results to an individual CX determination file on

the Program or Field Office website. With this approach,
whenever files were moved to a new location, such as when
a website was redesigned, the link from the CX Database

to the CX determination stopped working, potentially
frustrating users. Each link had to be reset, a time-
consuming exercise that requires continuous monitoring.

In addition, in a few cases, Field Offices removed CX
determinations from their websites shortly after posting
them, resulting in broken links from the CX Database.

To solve this problem, electronic copies of CX
determinations are now stored on the CX Database

server so that the files will remain available to the public
indefinitely. Individual Program and Field Office websites
and CX determination postings remain available through
links from the DOE NEPA Website.

Implementation Guidance Revised —
CX Determinations Online at Least 3 Years

Several NCOs have asked the NEPA Office to clarify
how long CX determinations should remain online. Some
NCOs interpreted the guidance to allow removal of CX
determinations from their websites after 2 weeks if there
has been no expression of public interest.

To clarify the intent of the CX policy, the NEPA Office, in
consultation with the Assistant General Counsel for
Environment, has revised the Implementation Guidance, first
issued October 16, 2009. The response to Question 12 of the
revised Implementation Guidance for the DOE Policy on
Documentation and Online Posting of Categorical Exclusion
Determinations: NEPA Process Transparency and Openness
now states, “Consistent with electronic records management
procedures and policies, CX determinations should remain
online as long as the action may be of interest, and for at least
3 years. If circumstances (e.g., site closure or reorganization)
require disestablishment of the host Office’s website, please
notify the NEPA Office so that the determinations can be
posted on the DOE NEPA Website or archived, as
appropriate.”

In updating the CX Database, NEPA Office staff has
observed that some offices post scanned copies of original
CX determinations that were hand signed and dated. In
some cases, offices have published unsigned and undated
versions, with notation that a signed version is on file.

LIELLY Lessons Learned

(continued from previous page)

The CX Database (as of May 27, 2010):
* 2,403 CX determinations from 38 DOE offices

* 1,570 of those are related to Recovery Act projects
The most frequently invoked CXs are:

* BS5.1 —Actions to conserve energy (1,229)

* A9 — Information gathering/data analysis/document
preparation/dissemination (1,090)

* A1l — Technical advice and assistance to
organizations (576)

e B3.6 — Siting/construction/operation/
decommissioning of facilities for bench-scale
research, conventional laboratory operations,
small-scale research and development and pilot
projects (494)

e B2.5 — Safety and environmental improvements
of a facility, replacement/upgrade of facility
components (297)

Note: The total number of CX determinations is less
than than the number of CXs invoked because
some determinations invoked more than one CX.

The effective date and NCO name should be provided on
all CX determinations.

What the Data Show So Far

Recent data on CX determinations (text box) should be
interpreted cautiously because the data appear to be highly
skewed by American Recovery and Reinvestment Act
(Recovery Act) implementation. Approximately two-thirds
of the CX determinations in the Database are for Recovery
Act projects, and more than half of the determinations in the
Database were based on CX B5.1 — Actions to conserve
energy, which is frequently used for EERE Recovery Act
projects. Although DOE has no prior historic data regarding
its CX determinations, recent experience is unlikely to be
representative of the past in terms of the rate of CX
determinations and the distribution of the CXs being applied.

For more information about the CX Database, contact
Jeffrey Dorman at jeffrey.dorman@hgq.doe.gov or
202-586-3181. k.
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Celebrating 40 Years with NEPA!

This is the second article in a series marking the 40™ anniversary of NEPA. Anne Norton Miller, former Director of the
Office of Federal Activities, U.S. Environmental Protection Agency (the agency'’s NEPA office), is recognized as a strong
advocate for early stakeholder involvement as a way to streamline the NEPA process and achieve better decisions.

We wish to express our appreciation for her four decades of leadership, and especially her contributions to the DOE
NEPA Community meetings. (See LLQR, March 2008, page 17.)

NEPA Then and Now — A Personal Reflection

By: Anne Norton Miller

2010: April I attended the annual meeting of the
International Association for Impact Assessment (IATA)
in Geneva, Switzerland. The meeting focused on the role
of impact assessment in transitioning to a green economy.
IAIA is the leading global network on best practices in
impact assessment for informed decisionmaking on
policies, programs, plans, and projects. It is a nonprofit
association for environmental professionals and impact
assessment practitioners, with about 1,600 members
representing more than 120 countries.

The TAIA meeting was attended by about 600 energetic
and engaged individuals, sharing their expertise and
experiences, learning from others how to better perform
their tasks and improve decisionmaking around the globe.
These folks — experienced practitioners and students

alike — are interested in building and maintaining vibrant
economies while protecting and strengthening their human
and natural resource bases. Some are more interested in
health impacts, others in social impacts, but at the end of
the day they are all committed to using environmental
impact assessment to assure that the decisions we make
today will take into account any potential adverse impacts.
They understand that informed decisions will, in the end,
be wiser decisions.

1970: This was a time when rivers could burn, and also
a time when someone who fell into a river could die NOT
from drowning but from oil inhalation (I was working in
Cleveland when the Cuyahoga burst into flames). Not a
pretty picture. The National Environmental Policy Act had
just been passed, and in January 1970 it was signed into
law. April 1970 saw the first Earth Day, and in December
the U.S. Environmental Protection Agency was created.
And the changes just kept coming — including my agency’s
(Federal Water Quality Administration) assumption into
the newly created EPA.

NEPA ensured that federal decisionmakers, who routinely
considered economic factors and technical feasibility in
their decisions, would now also consider the environmental
consequences of their decisions. NEPA also opened the
decisionmaking process to the public. Now the
decisionmakers would understand the impacts, and the
public would also understand the impacts and know that
the decisionmakers did, too. The surprising thing is that
NEPA makes only one reference to the public: it says that
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Ms. Miller began her career as a bench microbiologist at
the Federal Water Pollution Control Administration
(circa 1970).

a “detailed statement” — an environmental impact
statement (EIS) — must be made available to the public.
The Council on Environmental Quality and the courts have
interpreted that requirement broadly, and the opening-up of
the federal decisionmaking process to the public has
become one of the most important aspects of NEPA.

Having moved to New York City in 1971 as a charter
employee of EPA, I reviewed my first EIS, which was for
the Sports Complex in the Hackensack Meadowlands. I
was not trained in environmental impact assessment; we
picked it up — indeed we created it — as we went along. As
in the story of the three bears, environmental documents in
those days tended to be TOO short or TOO long; rarely
were they just right. But we learned as we went along, and
colleges and universities began training students in the
field. Direct impacts, indirect impacts, the (still) dreaded
cumulative impacts analysis; biodiversity; endangered
species; socioeconomic impacts and environmental justice;
strategic assessments; sustainability; climate change — the
issues that need to be addressed continued to multiply and
the danger of creating encyclopedias rather than on-point,
comprehensible analyses increased as well.

Over the decades: Our Nation’s population has
continued to increase, and the attendant development is not
proportional — i.e., development occurs at an even greater
pace than the population increases. The woes of suburban
sprawl are widely proclaimed, and this pressure is particularly
evident in the congestion of our transportation networks.
(continued on next page)
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Celebrating 40 Years with NEPA!

N EPA Th e n a n d N OW (continued from previous page)

Increasing population also places considerable stress on our
natural resources. Water wars continue, with conflicts among
the drinking water needs of metropolitan areas, the irrigation
needs of agriculture, the need for hydropower generation, the
need for navigation, and last (unfortunately last but not in my
opinion least) the needs of the numerous species other than
Homo sapiens that depend on stream flows for their existence.

The effects on human quality of life, the loss of habitat, the
creation of additional threatened and endangered species,
the increase in greenhouse gases and their potential impact
on climate, and the ever-escalating controversies over
additional development are extremely difficult to balance.
And the same situation exists in every country around the
globe — the Americas, Asia, Europe, Africa. Even Antarctica
is threatened by climate change and by the ever-increasing
number of visitors each year. Over 100 countries have
followed in the footsteps of the United States and created
environmental impact assessment legislation that requires
analysis and a role for citizens in decisionmaking.

We have not done as good a job as we might
have in convincing people that what we do IS
valuable; we were too busy doing it.

— Anne Norton Miller

2010: NEPA at 40. As1 reflect, I have mixed

feelings, and it’s truly a case of good news/bad news. The
bad news is that the issues are becoming increasingly
complex, both technically and politically. There is
tremendous opposition to environmental review: “it takes
too long, it’s too expensive, it doesn’t add anything.” This
may be linked to the occasional misperception on the part
of some agencies — and their contractors — that quantity
equals quality. While NEPA itself has not been altered,
there have been other legislative moves to limit agency
compliance on a statute-by-statute basis. The federal budget
is not robust, and it does take a certain level of resources to
do a good environmental review. And it’s hard to sell a
negative — what would our environment be like now if we
hadn’t had NEPA? Remember that oily burning river?

The good news is that overall we do have better
environmental conditions than we did 40 years ago, even
though we can do better, and we must address such
problems as climate change. Development has continued,
and generally federal projects have eliminated, minimized,
or otherwise mitigated the adverse impacts that would have
occurred without an environmental review. And this process
has been used as a model by more than 100 countries and a
number of funding institutions, such as the World Bank,
improving an unknown but huge number of projects, plans,
programs and policies world-wide. Many countries now

LIELLY Lessons Learned

Since her 2008 retirement, which concluded nearly 40 years
at EPA, Ms. Miller has been traveling around the world
(visiting New Zealand, above) and enjoying the environment.

routinely consider environmental impacts and involve their
citizens in the decisionmaking process. NEPA has had a
HUGE spin-off effect!

We must continue to focus on improving the process and its
results. We need to start our environmental impact
assessments at the planning stage, where we still have real
alternatives. We need to keep an open mind, and not jump to
conclusions on how best to address a problem without
considering other alternatives. We need to honestly and
openly consult with all stakeholders. It’s not just a matter of
building trust, although that is important. We need to
understand that we can actually learn from stakeholders

— including but not limited to community members,
developers, business men and women, farmers,
environmentalists, academics, and representatives of federal,
state, tribal, and local governments. And we need to
streamline the process, emphasizing early involvement and
concurrent reviews where there are multiple requirements.

I believe that focused implementation of NEPA and all
those comparable statutes around the world are vital as we
work to solve the complex issues that threaten human
health, public welfare, and the environment. This was
brought home to me most recently by the IAIA meeting I
attended in April. NEPA has forced us to consider
environmental consequences, and it has led to the
involvement of citizens in government decisionmaking,
both here at home and within many countries where that
would not otherwise have occurred. Lk

And, after all, NEPA is ONLY 40. That’s pretty
young, to my way of thinking.
— Anne Norton Miller
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DOE Celebrates Earth Day 40

The Office of NEPA Policy and Compliance celebrated Earth Day during the
week of April 19-23, 2010, with other DOE Headquarters Offices, promoting the
theme “Earth Day, Every Day! Reducing DOE’s Carbon Footprint.” Exhibits
showcased the goals of Executive Order 13514, Leadership in Environmental,
Energy, and Economic Performance. (See related article, page 16.) With over

30 exhibitors and a peak crowd size of approximately 1,500 people, over

100 pounds of batteries were collected, and about 100 people toured the rooftop
solar panels. As Earth Day coincided with Take Our Daughters and Sons to Work
Day, there were family-friendly festivities in DOE’s Earth Day Village, including
hands-on demonstrations of green products, services, and technologies, and crafts
and face painting. Events also included tree planting on the DOE grounds and a
Smithsonian garden walk. Over 130 t-shirts were purchased with the DOE Earth
Day 40 logo (left).

The NEPA poster (below) was displayed during Earth Week by NEPA Office
staff and at the NAEP Conference. DOE Field Offices also observed Earth Day
(examples, opposite page). k.
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Earth Day 40

Bonneville Power Administration (BPA) celebrated Earth
Day'’s 40" anniversary all month long with the theme,

“Do your part.” Employees helped plant native vegetation

to shade Beaver Creek, in Troutdale, Oregon, improving
habitat for migrating salmon.

Western Area Power Administration (Sierra Nevada
Region) packaged fluorescent light bulbs dropped off by
staff for recycling.

Legacy Management (LM) employees at the Mound
Facility, Miamisburg, Ohio, handed out energy-related
bookmarks.

LIELLY Lessons Learned

BPA’s E-recycling Event in Longview, Washington,

encouraged everyone to recycle old home electronics,
including cell phones, computers, calculators, video game
equipment, and hair dryers.

Employees of the Waste Isolation Pilot Plant, Carlsbad,
New Mexico, were given aluminum water bottles to
encourage use of reusable drink containers.

At the Grand Junction Office, LM employees
demonstrated how to be safe around downed electric
power lines.
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NAEP Conference

this global issue and the potential impacts of a project’s
emissions, he said. Addressing such issues, Mr. Greczmiel
said, demonstrates how “NEPA adapts; it doesn’t have to
be re-made.”

“Foster Excellent Action,” Not Paperwork

Many discussions at the NAEP Conference demonstrated
a tension between the purposes of NEPA to improve
decisionmaking and results, and the too common
experience that NEPA’s objectives get lost among mounds
of paperwork. CEQ recognized this potential conflict when
it established the NEPA regulations: “NEPA’s purpose is
not to generate paperwork — even excellent paperwork —
but to foster excellent action” (40 CFR 1500.1(c)).

Lynton Caldwell’s 1979 article, “Is NEPA Inherently
Self-Defeating?”, included a criticism that environmental
impact statements (EISs) and environmental assessments
(EAs) “were and still are sometimes encyclopedic,
rambling, difficult to understand, and full of extraneous
background data” (LLOR, September 2006, page 1).
David Key, NEPA Coordinator, National Marine Fisheries
Service, Southeast Region, said that 30 years later, this
issue is “still a big problem, especially the part concerning
large, unfocused EISs. . . . The truly important information
gets lost in a sea of minutia.”

Reinvigorate and Reclaim NEPA

What is the truly important information? The information
that is important to the public and the decisionmaker, said
several participants. “Count what counts,” emphasized
Lamar Smith, Team Leader, Environment Technical
Service Team, Federal Highway Administration (FHWA).

“Strive to prepare documents that look and read like
summaries,” recommended Ms. Swartz, “leaving detailed
information and technical analyses to technical reports.”
“Resist the temptation to pad a NEPA document with
appendices,” she continued. Include only material that was
prepared for the NEPA document and that is “essential for
understanding the NEPA document itself,” she said.

During the 10 Conference sessions on NEPA
implementation, panelists and audience members discussed
a wide range of other suggestions for improving the NEPA
process and documentation. Suggestions encouraged early
participation, clearly defining the proposal, and using
scoping to focus on what’s important, among other topics.

Several participants addressed document preparation
and the value of clear writing, good organization, and
informative graphics to make NEPA documents more
useful to the public and decisionmakers. Ms. Swartz
reminded participants that the courts have found some
NEPA documents to be inadequate because, for example,
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(continued from page 1)

information was so scattered throughout the document as
to make it incomprehensible.

Is NEPA an Umbrella?

“Some of NEPA’s strongest supporters are often planners
and decisionmakers who become champions after their
first brush with the statute and the process,” said

Ray Clark, Senior Partner at The Clark Group and former
Associate Director for NEPA Oversight at CEQ.

NEPA is not an umbrella to hold up and cover other
environmental statutes, said Mr. Greczmiel. “It’s an upside
down umbrella to contain all those statutes, to bring it all
together,” he said. Mr. Greczmiel and others agreed that
the fundamental components of the NEPA process mirror
good planning and project management. If you set NEPA
aside and look at other requirements, “By and large,”

Mr. Greczmiel said, “you would come up with the need for
something pretty close to a NEPA process.”

Jomar Maldonado, Environmental Officer at the Federal
Emergency Management Agency (FEMA), agreed.
Section 316 of the Stafford Act exempts some FEMA
actions from NEPA. “When we don’t have that NEPA
umbrella, we still have to comply with the Endangered
Species Act, the National Historic Preservation Act, and
other laws,” he said. He explained that good planning still
requires FEMA to identify a purpose and need, scope of
work, and alternatives. “The process looks very much like
NEPA,” he said.

Meeting Recovery Act Challenges

NEPA compliance for projects funded by the American
Recovery and Reinvestment Act (Recovery Act) was the
focus of one Conference session. Most participants had
been involved in NEPA reviews related to the Recovery
Act and indicated they thought the process was going well,
though with room for improvement.

Ron Bass, Senior Regulatory Specialist, ICF International,
moderated the panel and asked whether the tens of
thousands of categorical exclusion determinations made for
Recovery Act projects should raise any red flags. Panelists
Mr. Smith, FHWA, and Brian Costner, DOE NEPA Office,
described the types of projects their respective agencies are
funding through the Recovery Act. Mr. Smith identified
projects such as improvements to existing bridges and
roads. Mr. Costner said that most of the funds obligated

by DOE thus far are for projects such as weatherization,
improvements to existing buildings, and research

and development projects. For both agencies, such
projects have been the subject of categorical exclusion
determinations for many years, the panelists said.

(See related article, page 14.) b
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Baltimore Harbor Project Receives
NAEP NEPA Excellence Award

Public participation, interagency cooperation, and
integrated planning were critical elements in providing
a solution for future placement of dredged materials

in Maryland’s Baltimore Harbor, explained

Kaitlin McCormick, Environmental Scientist with

EA Engineering, Science and Technology, in describing
the project that received NAEP’s 2010 NEPA Excellence
Award. The winning project was the Development and
Implementation of Masonville Dredged Material
Containment Facility, Masonville Cove Environmental
Education Center, and Associated Mitigation Plan at
Masonville Cove.

“The Masonville Dredged Material Containment Facility
addresses the long-term need for adequate placement of
Baltimore Harbor’s dredged materials, providing over
15.4 million cubic yards of capacity,” wrote NAEP in
describing the winning project. “Comprehensive planning
by five committees enabled the project to successfully
utilize existing NEPA reviews, coordinate compatible
objectives, review likely alternatives, and select an
effective and efficient operation for Baltimore Harbor
commerce, which provides annual tax revenues of over
$270 million and wages of $2.4 billion per year.”

The Maryland Port Administration (MPA) and the

U.S. Army Corps of Engineers (Corps) both have
responsibilities for various operations in Baltimore
Harbor. Regular channel maintenance to ensure safe
passage through the harbor and other dredging projects
are projected to generate about 1.5 million cubic yards of
dredged material annually, Ms. McCormick said. Because
of contaminants associated with past activities in and
around the harbor, dredged sediment must be placed in a
confined facility. MPA and the Corps began work almost a
decade ago to meet long-term needs for dredged material
in anticipation of closure of an existing dredged material
placement facility.

Ms. McCormick described how, in 2003, the Harbor Team
(comprised of local citizens groups, Federal and state
agencies, local industry, and non-profit groups) screened
hundreds of potential options for managing dredged
materials. The team’s recommendations fed into two
tiered EISs prepared by the Corps and identification of a
preferred alternative at Masonville Cove. The alternative
ultimately selected included the innovative reuse of

In 2007, the Maryland Port Administration began construction
of the containment dikes for the Masonville Dredged Material
Containment Facility. (photo: Kaitlin McCormick)

dredged material from a separate project to help construct
the proposed Masonville Dredged Material Containment
Facility. Analysis in the EIS addressed several complex
issues, including potential impacts on essential fish habitat,
listed species, cultural resources, and air quality. MPA
completed the initial construction of the facility in 2009
and will have placement capacity available in 2010.

Mitigation Provides Environmental Benefits

Public involvement throughout the planning process,
including the EISs, helped identify several mitigation
options. Federal and state resource agencies and the
community adjacent to the proposed project identified
opportunities for ecological enhancement, education, and
recreation in Masonville Cove. The Cove is designated by
the City of Baltimore as a Habitat Protection Area, because
it is an historic waterfowl staging and concentration

area. Mitigation plans would improve aquatic habitat,
which the EIS found could have secondary positive

effects on water quality. Other mitigation commitments
include remediation of 25 derelict vessels and capping

of sediments to reduce toxics burden in the area, and
establishing an environmental education center and system
of trails.

For additional information, contact Ms. McCormick at
kmccormick@eaest.com or 410-771-4950. L.

Abstracts for 201 1 NAEP Conference Due September 30

The 2011 NAEP conference, planned for April 26-29 in Denver, will explore the theme of Seventh Generation
Thinking from the Past — Planning for the Future. NAEP will also present its National Environmental Excellence
Awards. The NAEP website (www.naep.org) provides further information, including instructions for submitting
abstracts and award nominations, which are due September 30, 2010. k.
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BPA Honors NEPA Accomplishments

In an awards ceremony on the theme of “Going the

Extra Mile,” the Bonneville Power Administration

(BPA) recently recognized two of its staff for outstanding
effort and achievement. In the March 18 ceremony at
BPA’s Portland, Oregon, headquarters, Administrator
Steve Wright presented Administrator’s Excellence Awards
to Kathy Pierce, BPA’s long-serving NEPA Compliance
Officer, and Sheron Jones, Administrative Specialist.

Nominated by her peers, Kathy Pierce received the
Meritorious Service Award, BPA’s highest award,

for her impressive NEPA achievements during 28 years

in BPA’s environmental organizations. She was recognized
for providing extraordinary contributions to BPA’s

mission — through “unusual initiative, regional and
national innovation, and outstanding customer service;
exemplary management skills and devotion to duty; and
dramatic cost-savings for BPA and the region.”

* In the mid-1990s, Ms. Pierce helped conceive the
Business Plan EIS (DOE/EIS-0183) and guided its
development. This EIS allows BPA the flexibility to
conduct daily transactions without separately analyzing
each decision, and has served as a model for expediting
projects and saving money while meeting the spirit and
letter of environmental laws. The Business Plan EIS
was upheld in the Ninth Circuit Court, and its approach
was endorsed by the Council on Environmental Quality.
(See LLOR, December 1997, page 16.)

* Ms. Pierce also captained a team that conceptualized
and completed the Fish and Wildlife Implementation
Plan EIS (DOE/EIS-0312), which accomplished for
BPA’s Fish and Wildlife Program what the Business
Plan EIS did for the power marketing program. And
more recently, in developing the 20072009 Fish and
Wildlife Tiered Record of Decision, she encouraged staff
to develop ideas that led to even higher levels of NEPA
efficiency. (See LLOR, June 2001, page 6.)

BPA Administrator Steve Wright awarded Kathy Pierce,
NEPA Compliance Officer, with BPA’s highest award, the
Meritorious Service Award, on March 18.

Sheron Jones received the Unsung Hero award in
recognition of her administrative support at BPA’s
Washington, DC, office. “Sheron’s people skills and
know-how are essential to BPA’s ability to work
effectively with DOE, Federal offices, and Congressional
staff. BPA’s environmental staff see Sheron as an
irreplaceable member of their team,” said Ms. Pierce.

Greg Delwiche, Vice President, Environment, Fish and
Wildlife, BPA, reflected on the recognition of significant
environmental contributions with these awards. “They are
a testimonial to environmental stewardship having truly
become part of the agency’s mainstream culture and not
merely BPA-Environment’s job. It is gratifying and
fulfilling that through our organizational role as the
‘agency’s environmental conscience,” BPA is taking
ownership of environmental values,” he said. Ly

Federal Register Notices Issued Jointly
Must Include All Agencies’ Signatures

Recently a NEPA lesson was learned the hard way,

when a required signature was omitted on a document
submitted for publication in the Federal Register. When
DOE initially submitted a notice of intent to prepare an
EIS jointly with another agency, the Office of the Federal
Register, National Archives and Records Administration,
returned the notice because no official representing the
joint lead agency had signed. (Note: This requirement is
not applicable for cooperating agencies, only “co-lead”
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agencies.) By the time a properly signed original was
delivered and the notice was published, only a few days
remained before a public scoping meeting was to take
place. Fortunately, the agencies had fully publicized the
scoping meeting in the local media and were willing to
conduct a subsequent meeting if the delayed Federal
Register notice led an interested person to request

such a meeting. No one requested an additional
scoping meeting. kb
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DOE General Counsel Presents “Green Sock” Awards

DOE General Counsel Scott Blake Harris awarded “green
socks” to several staff in a ceremony on May 19, 2010,

to acknowledge creativity or unusual effort in the public
interest. Recipients included Eric Cohen, Brian Costner,
Jeffrey Dorman, and Denise Freeman from the Office

of NEPA Policy and Compliance, and Rick Ahern and
Felix Amerasinghe from the Office of the Assistant
General Counsel for Environment.

Eric Cohen and Denise Freeman were recognized for their
work in implementing the Deputy Secretary’s policy to post
DOE categorical exclusion (CX) determinations online
(LLOR, December 2009, page 1). They developed
web-related portions of the Implementation Guidance and
created links from the DOE NEPA Website to access

CX determinations on more than 50 Program and Field
Office websites.

Jeffrey Dorman was recognized for his efforts in launching
and managing the Department’s online database for
CX determinations, which was listed as a “featured tool”

and recognized as a “high value dataset” on
Data.gov. Mr. Dorman developed creative solutions to
technical problems, enabling timely development of the
CX Database.

Rick Ahern and Brian Costner were recognized for their
extraordinary work under extreme deadlines to complete a
NEPA analysis of a time-sensitive project. They prepared a
draft EA for a wind farm just 2 weeks after first receiving
information about the project from the state. They finalized
the EA and facilitated the issuance of a finding of no
significant impact 2 weeks later.

Felix Amerasinghe earned his award for his creativity in
developing “NEPA Templates” for the Energy Efficiency
and Conservation Block Grant Program and the State
Energy Program. These templates have streamlined
NEPA review, enabling the Department to comply with
its NEPA obligations by categorically excluding entire
subgrant programs. kg

DOE Categorical Exclusion Rulemaking Update

DOE is in the process of reviewing and updating its list of categorical exclusions (CXs) (10 CFR Part 1021,

Subpart D) because the Department’s existing CXs do not fully account for DOE’s current priorities or advances

in technology (LLOR, March 2010, page 19). As part of this effort, the Office of NEPA Policy and Compliance is
working with DOE NEPA Compliance Officers to develop proposed new and modified CXs and to identify supporting
information. To date, the Department is considering proposing about nine new CXs and modifying more than 40 of its

existing CXs.

DOE will publish a notice of proposed rulemaking in the Federal Register and will consider comments received,

before preparing a final rule. The Request for Information that announced DOE’s intent to update its CXs (74 FR 68720;
December 29, 2009) and responses are posted in the DOE CX rulemaking docket at Regulations.gov (Docket ID:
DOE-HQ-2010-0002). The notice of proposed rulemaking and public comments also will be posted in this docket.

In this 40" anniversary year of NEPA, LLOR is
featuring a series of articles by NEPA practitioners;
the second in this series is on page 6. We would like to

What Does NEPA Mean to You?

Share Your Inspiration with Readers of LLQR

include brief essays contributed by our readers on subjects

connected to NEPA. Please send your drafts (no more
than 300 words) to yardena.mansoor@hq.doe.gov by
August 2 for consideration in the September issue.

LIELLY Lessons Learned
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Recovery Act NEPA Reviews Remain Timely

Federal agencies continue to report timely progress toward
completing NEPA reviews for American Recovery and
Reinvestment Act (Recovery Act) projects and activities
(projects), said Horst Greczmiel, Associate Director for
NEPA Oversight, Council on Environmental Quality
(CEQ), during a May meeting with agency NEPA
contacts. CEQ submitted the fifth quarterly report on the
NEPA status of projects receiving Recovery Act funds to
Congress on May 3, 2010.

Congress reviews each report, he explained, with some
Members particularly interested in NEPA reviews that
remain pending for two or more quarters and, thus, may
indicate delay. Mr. Greczmiel pointed, for context, to the
many activities that may be encompassed within the NEPA
review process such as project definition and consultations
among Federal agencies.

There is a difference between delay and time
well spent.

— Horst Greczmiel, CEQ

The May report summarizes the NEPA status of more than
183,700 Recovery Act projects. Cumulatively through
March 31, 2010, Federal agencies completed more than
165,000 categorical exclusion (CX) determinations and
7,300 EAs. More than 800 projects had been analyzed in

NEPA Contracting Updates

EISs. Agencies concluded that NEPA is not applicable to
about 4,200 other Recovery Act projects. Together, these
projects involve obligations of more than $216 billion
funded under Division A of the Recovery Act. In addition,
CEQ reported that more than 2,750 NEPA reviews are
underway, including 1,600 CX determinations, 1,120 EAs,
and 45 EISs.

As of March 31, DOE had completed nearly 5,575 NEPA
reviews supporting the obligation of more than $26.6 billion
for projects receiving Recovery Act funding, an increase

of more than $3.3 billion since December 31, 2009

(LLOR, March 2010, page 14). DOE completed more than
800 of these NEPA reviews during the first quarter of 2010.

Future Reports

Section 1609(c) of the Recovery Act requires quarterly
reports on NEPA activities related to implementing the
Recovery Act through September 30, 2011. The next
CEQ report to Congress will cover NEPA activities
through June 30, 2010. Federal agency reports are due to
CEQ by July 15, 2010, and CEQ will submit the next
report to Congress in August.

The CEQ reports to Congress are available at NEPA.gov.
For more information, contact Brian Costner,

Office of NEPA Policy and Compliance, at
brian.costner@hq.doe.gov or 202-586-9924. L.

Aneesah Vaughn, Contract Specialist for the DOE-wide NEPA Contracts, participated in the recent NAEP Conference
(related article, page 1), and shares her impressions: “The Conference helped me to clarify the laws and policies of
the NEPA environment. [ found it interesting to learn about the Government’s roles and responsibilities when putting
together an EA or EIS. It also helped me understand what to look for when dealing with a new requirement for NEPA
documentation. Going through the EIS process in its entirety gave me a better understanding about the Performance
Work Statements and Statements of Work that I receive from DOE’s Program Offices. I would recommend that all
Contract Specialists who deal with the NEPA environment attend this Conference at least once.”

The following tasks have been awarded recently under the DOE-wide NEPA contracts. For questions, including
information on earlier tasks awarded under the contracts, contact Ms. Vaughn at aneesah.vaughn@nnsa.doe.gov or
202-586-1815. Information and resources for potential users of these contracts, such as the DOE-wide Contracts’
Statement of Work and a listing of Contractor Program Managers, are available on the DOE NEPA Website,

nepa.energy.gov, under NEPA Contracting. L.

Description DOE Contact Date Awarded Contract Team
EA for Transfer of Two Land Tracts Located |Joseph (Jeff) Robbins 2/17/2010 Los Alamos
within Kirtland Air Force Base 505-845-4426 Technical
jfrobbins@doeal.gov Associates, Inc.
Supplement Analysis: Los Alamos National |Abigail Cuthbertson 4/21/2010 SAIC
Laboratory Site-wide EIS 202-586-2391
abigail.cuthbertson@nnsa.doe.gov
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CEQ Reiterates Emergency Guidance

The Council on Environmental Quality (CEQ) recently
reiterated its 2005 guidance for NEPA compliance

for emergency response actions. The May 12, 2010,
memorandum from Nancy Sutley, Chair of CEQ,

clarifies that the previous CEQ guidance, which followed
Hurricane Katrina, remains applicable to current situations,
such as the ongoing Federal response to the oil spill in the
Gulf of Mexico. Two attachments to the memorandum are
essentially the same as those provided in 2005, except as
noted below.

“As agencies develop their response to situations
involving immediate threats to human health or safety,
or immediate threats to valuable natural resources, they
must consider whether there is sufficient time to follow the
procedures for environmental review established” in the
CEQ regulations and agency implementing procedures,
Ms. Sutley stated. The CEQ regulations provide for
alternative arrangements for NEPA compliance in
emergency situations when the agency proposal has the
potential for significant environmental impacts, requiring
an EIS. Alternative arrangements are limited to the
actions necessary to control the immediate impacts of
the emergency and are developed, based on specific facts
and circumstances, during consultation with CEQ, she
continued, adding that “the long-term disaster response
and the recovery actions that remain would be subject to
the regular NEPA process.”

One attachment to the memorandum, “Emergency Actions
under the National Environmental Policy Act,” outlines

a step-by-step process for determining the appropriate
path forward for the NEPA environmental review of all

actions proposed in response to an emergency

situation. A notable change from the earlier

guidance is in the reordering of steps, with the first step
placing the emphasis on not delaying immediate actions
“necessary to secure lives and safety of citizens or to
protect valuable resources.” Agencies are to consult with
CEQ as soon as feasible when taking action. The next
steps are to determine if NEPA is triggered, and if so, the
appropriate level of NEPA review.

Alternative arrangements (40 CFR 1506.11) do not apply
to actions if the environmental impacts are not expected to
be significant. If a categorical exclusion cannot be applied
to such an action and NEPA review is required, a second
attachment provides guidance on “Preparing Focused,
Concise and Timely Environmental Assessments.”

This attachment gives new emphasis to an agency’s
consideration of alternatives, stating that “the agency
must use its discretion to ensure the number of reasonable
alternatives is reasoned and not arbitrary or capricious.”
With regard to EAs, Ms. Sutley stated that “Agencies must
continue their efforts to notify and inform affected public,
state, regional, Federal and tribal representatives of the
Federal agency activities and proposed actions.”

For the recent CEQ guidance, go to nepa.energy.gov, click
on Guidance, then New Guidance Tools. For a discussion
of the 2005 guidance and CEQ guidance that followed
September 11, 2001, see LLOR, December 2005, page 30,
and December 2001, page 6, respectively. For

information on DOE’s use of alternative arrangements,
see LLOR, March 2006, page 1; June 2004, page 8;
September 2001, page 4; and September 2000, page 1. kg

DOE Comments on CEQ Draft NEPA Guidance

In February, CEQ distributed for public review draft
NEPA guidance on three topics: establishing and applying
categorical exclusions (CXs); considering greenhouse gas
(GHG) emissions and climate change; and mitigation and
monitoring. The draft guidance documents are available on
the CEQ website at NEPA.gov, and are described in detail
in LLOR, March 2010, page 3.

With the assistance of the DOE NEPA Community and the
Office of the Assistant General Counsel for Environment,
the NEPA Office provided comments on these guidance
documents to CEQ on April 9 (CXs) and May 21
(GHG/climate change and mitigation/monitoring).

DOE recommended that CEQ’s CX guidance acknowledge
experience with EAs and findings of no significant impact
as an appropriate basis for establishing a new CX, not just
EAs for actions with post-implementation monitoring. In
addition, DOE suggested that CEQ clarify the status of its

LIELLY Lessons Learned

existing 1983 guidance on CXs and also expectations
regarding public involvement before applying a CX and
monitoring of impacts after a CX determination.

In its comments on CEQ’s draft guidance on GHG
emissions and climate change, DOE requested that CEQ
clarify that the “direct” emissions to be accounted for as a
“reference point” (indicating when discussion of GHG
emissions is warranted) correspond to “scope 1”” emissions
as defined in Executive Order 13514, and should not
include “scope 2” emissions. (See related article on

page 16.) DOE also requested that CEQ clarify that, while
references and analytical tools discussed in the guidance
are recommended, other references and tools also may be
used. In its comments on CEQ’s draft guidance on
mitigation and monitoring, DOE described its procedures
for the preparation of mitigation action plans and annual
monitoring reports. K
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DOFE’s Strategic Sustainability Performance Plan

By: Steven Woodbury, Office of Environmental Policy and Assistance,

Office of Health, Safety and Security

DOE will submit its initial multi-year Strategic
Sustainability Performance Plan (SSPP) to the Office of
Management and Budget (OMB) for approval on

June 2, 2010. The SSPP will affect how the Department
plans, budgets, and manages its facilities and activities in
the coming years.

What Is the SSPP?

DOE is required to develop and implement an SSPP to
achieve the sustainability goals established in Executive
Order (E.O.) 13514, Federal Leadership in Environmental,
Energy, and Economic Performance (October 2009).

(See LLOR, December 2009, page 9.)

The major new requirement in E.O. 13514 is for Federal
agencies to establish targets for reducing their greenhouse
gas (GHG) emissions and to inventory and report these
emissions annually. DOE has established a target of
reducing scope 1 and scope 2 GHG emissions by

28 percent by 2020 from its 2008 baseline.! We are

also establishing a target to reduce scope 3 GHG emissions
by 10 percent by 2020 from its 2008 baseline.”

Additional goals include:

* Improving water use efficiency and management
» Preventing pollution and eliminating waste

» Advancing regional and local integrated planning

* Implementing high-performance sustainable
Federal building design, construction, operation and
management, maintainance, and deconstruction, and

* Advancing sustainable acquisition

Each year DOE will evaluate past performance, identify
opportunities for improvement, and update its SSPP.

How Was the SSPP Developed?

The Department developed its SSPP through a variety
of committees and work groups representing program
and support offices, headquarters and field staff. The
Deputy Secretary, as DOE’s designated Senior
Sustainability Officer, oversaw this process, and will
submit the plan to the Council on Environmental Quality
(CEQ) and OMB. Following review by CEQ and OMB,

the Director of OMB is responsible for approving the
SSPP, as well as each annual update of the SSPP.

How Does This Relate to NEPA?

E.O. 13514 includes only one reference to NEPA. As

part of the goal to “advance regional and local integrated
planning” (Section 2(f)), Federal agencies are to identify
and analyze the impacts from energy usage and alternative
energy sources in all EISs and EAs for proposals for new
or expanded Federal facilities. To ensure compliance

with Section 2(f), the SSPP states that DOE will update
Departmental policy and guidance in this regard by a
target date of 2012.

But more broadly, NEPA analyses increasingly can be
expected to serve as an important planning tool as the
Department looks for ways to meet its GHG reduction
goals and other sustainability goals. Site-wide EISs appear
particularly well-suited for this purpose because their
scope typically includes a comprehensive look at the
reasonably foreseeable activities at a site under alternative
site management strategies, such as under reduced and
expanded use scenarios. Site-wide EISs also could enable
a collective look at strategies for reducing scope 3
emissions, such as transportation improvements that
reduce GHG emissions from employee commuting, and
purchasing strategies that reduce the carbon footprint of
vendors.

For more information on E.O. 13514 and the SSPP,
contact Steven Woodbury (steven.woodbury@hgq.doe.gov,
202-586-4371). k.

In order to create a clean energy economy

that will increase our Nation’s prosperity,
promote energy security, protect the interests
of taxpayers, and safeguard the health of our
environment, the Federal Government must lead
by example.

— President Obama in E.O. 13514,
October 5, 2009

' Scope 1 emissions are direct emissions from sources that DOE owns or controls; scope 2 emissions are those associated with

purchased electricity, heat, or steam.

2 Scope 3 emissions are indirect emissions from sources that DOE does not own or control, such as those associated with employee
travel, employee commuting, waste treatment, and production and transportation of goods we buy.
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Transitions

Golden Field Office — New NCOs

Robin Sweeney has been designated as one of the NEPA Compliance Officers (NCOs) for the Golden Field Office,
where she is Division Director for the Environmental Stewardship and NEPA Branches. Dr. Sweeney has worked

on a wide range of NEPA documents, both at Headquarters and at various Field Offices since joining DOE in 1990.
She previously was an NCO for the Yucca Mountain Site Characterization Office, and most recently she was the
Construction Manager at the Yucca Mountain Office. She looks forward to rejoining DOE’s NEPA Community.

Due to the increased Energy Efficiency and Renewable Energy NEPA workload from the Recovery Act, there are
now four NCOs at the Golden Field Office and four additional NCOs from other Field Offices supporting this effort at
Golden. Steve Blazek, the NEPA Branch Chief, continues to be the Senior NCO at the Golden Field Office.

Lori Plummer and Kristin Kerwin are the other Golden NCOs. Dr. Sweeney can be contacted at
robin.sweeney@go.doe.gov or 720-356-1562.

Lori Plummer, formerly Deputy NCO for the Nevada Site Office, is now an NCO at the Golden Field Office, where she
is also the Environmental Stewardship Branch Chief. She can be reached at lori.plummer@go.doe.gov or 720-356-1568.

Nevada Site Office

Kathryn Knapp, formerly an NCO for the Office of Civilian Radioactive Waste Management, has taken a position with
the National Nuclear Security Administration’s Nevada Site Office, where one of her duties will be to assist that Office’s
NCO, Linda Cohn. Ms. Knapp can be reached at knappk@nv.doe.gov or 702-295-5795. L.

In Memoriam: Bill Cohen (1939-2010)

We remember a great friend of NEPA, William (Bill) Cohen, who died on April 18, 2010.
Mr. Cohen’s long legal career was marked by his service as Chief of the General Litigation
Section, Environment and Natural Resources Division of the U.S. Department of Justice
(DOJ). In that capacity for 14 years, he litigated and conducted Alternative Dispute
Resolution in cases involving natural resources, energy, water, environmental justice, and
Federal land planning issues. He received numerous awards for his service, including the
Natural Resources Council of America’s 2000 National Environmental Quality Award.

After retiring from the Department of Justice in 2000, Mr. Cohen joined the faculty of

the Washington College of Law, American University, where he taught environmental

and natural resources law and assisted in the organization and implementation of

the environmental law summer program. Mr. Cohen was a distinguished lecturer on

environmental law and litigation at several universities, including the Nicholas School of

the Environment, Duke University, which has established a scholarship fund in his name to

support the tuition of students seeking to take a NEPA course or pursuing a Certificate in NEPA education.
(See Bill Cohen Memorial Scholarship for information on donating or applying.)

The Office of NEPA Policy and Compliance remembers Bill Cohen’s participation as a panelist at the 1995 conference
commemorating the 25" anniversary of NEPA, hosted by DOE in partnership with CEQ. Mr. Cohen spoke about his
experiences at DOJ, including with litigation involving categorical exclusions and programmatic EISs.
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Litigation Updates
Other Agency NEPA Litigation

Court Ruling Considers Presentation of Information
and Significance of Private Interests in BLM EIS

In litigation involving a land exchange approved by the Bureau of Land Management (BLM), the U.S. Court of Appeals
for the Ninth Circuit both affirmed and reversed portions of an earlier opinion by the U.S. District Court for the Central
District of California. The NEPA issues involved the thoroughness of impact analysis and the extent to which the agency
considered private interests in formulating its statement of purpose and need for agency action.

The National Parks Conservation Association and two individuals challenged BLM’s approval of a developer’s request
to exchange certain private lands for several parcels of surrounding BLM-owned land to develop a landfill on a property
near Joshua Tree National Park in southern California. The suit alleged violations of NEPA as well as the Federal Land
Policy and Management Act. The district court held for the plaintiffs on some of the issues, and both sides appealed.

Form Matters

In considering the adequacy of two parts of the impact analysis, the appeals court found that the extensive analysis
of potential impacts on bighorn sheep was adequate, but agreed with the district court that the EIS insufficiently
addressed the potential for eutrophication.! The court noted that “in determining whether an EIS fosters informed
decisionmaking and public participation, we consider not only its content, but also its form.” The court found the
discussion of eutrophication in the EIS to be “neither full nor fair” because readers had to “cull through entirely
unrelated sections of the EIS and then put the pieces together.” It concluded that such a “patchwork” treatment
did not constitute a “reasonably thorough” discussion of the issue.

Agency or Private Purpose and Need?

The appeals court also considered the extent to which an agency statement of purpose and need may consider private
objectives. Only one of the four goals outlined in the purpose and need statement, meeting long-term landfill demand,
was a valid BLM purpose, the court found. The other three — those of the private developer — served as the defining
characteristics of the proposed project.

In acknowledging findings from other appeals courts that an agency must acknowledge private parties’ goals in
formulating a statement of purpose and need, the court held that “[r]equiring agencies to consider private objectives,
however, is a far cry from mandating that those private interests define the scope of the proposed project.” Instead,
agencies must “look hard at the factors relevant to the definition of purpose,” including Congressional directives.

In particular, the court discussed a case involving a statement of purpose and need in a U.S. Army Corps of Engineers
EIS that included private goals and noted the different regulatory frameworks guiding the Corps and BLM. While Corps
regulations explicitly emphasize the primacy of private interests, the Department of the Interior’s NEPA guidelines call
for the purpose and need statement to “describe the BLM purpose and need, not an applicant’s . . . .” Therefore, the court
sought to determine whether the EIS “properly states the BLM’s purpose and need, against the background of a private
need, in a manner broad enough to allow consideration of a reasonable range of alternatives.”

The appeals court concluded that “[s]uch a narrowly drawn statement necessarily and unreasonably constrains the
possible range of alternatives,” so that all six of the alternatives BLM considered in detail, except for the No Action
alternative, would result in some type of landfill development and require some portion of the land exchange under
analysis to occur. Although BLM identified several other alternatives to meet long-term landfill demand, the EIS did
not consider these in any detail because none met the private objectives. Therefore, the court found that “BLM adopted
the private developer’s interests as its own to craft a purpose and need statement so narrowly drawn as to foreordain
approval of the land exchange. As a result of this unreasonably narrow purpose and need statement, the BLM
necessarily considered an unreasonably narrow range of alternatives.” (National Parks Conservation Association v.
Bureau of Land Management; Case No.: 56814; November 10, 2009) ki

' The opinion defines eutrophication as “the introduction of nutrients into the desert environment.”
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Groups Challenge Minerals Management Service
Categorical Exclusions for Gulf Oil and Gas Exploration

Three lawsuits' were filed recently against the U.S. Department of the Interior’s Minerals Management Service (MMS)
claiming NEPA violations with regard to oil and gas exploration in the Gulf of Mexico. The suits were filed in response
to the April 20, 2010, Deepwater Horizon oil spill. For projects in the Gulf of Mexico, MMS normally prepares an EA or
EIS for lease sale decisions and applies a categorical exclusion (CX) for approvals of exploration and development and
production plans.

The Center for Biological Diversity filed a request for an injunction against MMS, seeking to have MMS withdraw

its CX policy that excludes outer continental shelf (OCS) drilling operations, and to have the court set aside all CX
determinations for OCS drilling operations issued by MMS subsequent to the Deepwater Horizon oil spill. The plaintiff
alleges that the adoption of a CX listed in the MMS Departmental Manual for the approval of exploration and development
and production plans, and the issuance of CXs subsequent to the spill, violates NEPA as well as MMS’s own NEPA
regulations (43 CFR 46.10). (Center for Biological Diversity v. MMS; Case No.: 10-816; May 18,2010 (D. DC))

A separate suit filed by the Defenders of Wildlife includes three claims: (1) MMS violated NEPA in its failure to apply
its own regulations and to explain its apparent decision that extraordinary circumstances do not exist, (2) the adoption of
CXs in its Manual is in violation of NEPA and its own regulations, and (3) “new circumstances or information relevant
to environmental concerns” resulting from the spill require that MMS prepare a supplemental EIS. The plaintiff requests,
among other things, that the court vacate provisions of the Manual providing CXs for exploration and development and
productions plans, set aside the 27 CX determinations issued since April 20, 2010, and enjoin MMS from authorizing
further CX determinations for oil drilling operations in the Gulf of Mexico. The plaintiff also asks the court to vacate
and remand the Gulf of Mexico OCS Shelf Oil and Gas Lease Sales: 2007-2012 EIS and to enjoin all future lease sales
authorized by the EIS until MMS prepares a supplemental EIS. (Defenders of Wildlife v. MMS; Case No.: 10-254;

May 17,2010 (S.D. Alabama))

In a third suit, filed by the Gulf Restoration Network and the Sierra Club, the plaintiffs claim, among other things, that
MMS’s Notice to Lessees (NTL) in Federal waters of the Gulf, NTL-2008-G04, was issued in violation of NEPA. They
allege that MMS’s reliance on this NTL, which they say effectively waived MMS’s blowout scenario and worst case
spill requirements, is an action that may significantly affect the quality of the environment and that MMS should have
prepared NEPA documentation or analysis with respect to the NTL. The plaintiffs request that the court enjoin the use of
the NTL until MMS prepares adequate NEPA documentation. (Gulf Restoration Network v. DOI; Case No.: 10-01497;
May 18, 2010 (D. Eastern Louisiana))

LLQR will continue to report on developments in these cases. L.

Other Litigation in Brief

Three recent legal decisions involving NEPA issues are summarized below, listed by lead plaintiff." In these brief reports,
LLQR summarizes outcomes using the court’s language, as appropriate; the computer icon links to the full opinion. We
encourage readers to examine the entire opinion for cases of interest.

* n Nine Mile Canyon Coalition, the parties reached a settlement and BLM agreed to several conditions,
including not applying further categorical exclusions (CXs) until it completes an EA or EIS on gas development in
the project area.

e In Russell Country Sportsmen, the district court found that the draft EIS was inadequate in its consideration
of alternatives.

* InNot 1 More Acre!, the district court ordered that the record of decision (ROD) be vacated, finding that the
EIS did not include specific information regarding future land use and, therefore, could not consider all

reasonable alternatives or adequately examine impacts. (continued on next page)

" Many cases have multiple plaintiffs and defendants, which may change during litigation. In LLQR, cases are referred to by the lead
plaintiff and first defendant agency as identified in the opinion. For example, the defendant in cases involving the USDA Forest Service
may be identified as USDA or USDA Forest Service in LLQR; in the broader literature, these cases may be known by the name of the
Secretary of Agriculture or the Chief of the Forest Service at the time the legal document was issued.
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Nine Mile Canyon Coalition v. Bureau of Land Management

Agency Action: BLM issued a series of permits between April and June of 2008 authorizing the creation and
operation of numerous gas wells within the West Tavaputs area of Utah’s Nine Mile Canyon Region.

NEPA Issue: The Nine Mile Canyon Coalition filed a complaint against BLM concerning its use of statutory CXs
established in Section 390 of the Energy Policy Act of 2005 (EPAct) to expedite gas well development. It argued
that BLM’s use of these CXs violated NEPA because Federal agencies are obligated to consider whether there are
extraordinary circumstances related to the proposal before making a CX determination. The plaintiff claimed that
truck traffic and other activities associated with gas well development would significantly degrade air quality and
historic properties, constituting an extraordinary circumstance. The plaintiffs and BLM entered into a settlement
agreement, which states that BLM must:

- Not invoke any further CXs under EPAct Section 390 in the West Tavaputs area until an EA or EIS has been
completed for the development area,

- Issue a new Instruction Memorandum modifying the BLM’s NEPA Handbook and stating that future EPAct
CXs will not be invoked without a determination that there are no extraordinary circumstances, and

- Not use EPAct Section 390 CXs when approving applications for permits to drill in Utah unless there is a prior
NEPA analysis.

Other Issues: The Nine Mile Canyon Coalition argued that BLM was in violation of the National Historic
Preservation Act because of the potential impact of development activity on historic rock art. The settlement
agreement requires that, within 6 months of issuing the ROD for the West Tavaputs Plateau EIS, BLM will initiate
a study focusing on how to address existing and potential future impacts of dust and chemicals to rock art and
other historic properties within the Nine Mile Canyon Region.

U.S. District Court for the District of Utah. Case No.: 08-586; March 26, 2010.

Russell Country Sportsmen v. Forest Service

Agency Action: The U.S. Forest Service, after preparing an EIS and issuing a ROD, approved a 2007 Travel
Management Plan for the Lewis and Clark National Forest.

NEPA Issue: The alternatives presented in the final EIS, including the one selected in the ROD, contained
significant changes that “fell outside the range of alternatives” described in the draft EIS. The public was not
afforded the opportunity to comment on major portions of the final EIS and ROD because the draft EIS was not
supplemented. The decision reduced the total mileage open for motorized travel by nearly 30 percent beyond the
most restrictive alternative in the draft EIS, closed several trails not specified for closure in the draft EIS, reduced
the snowmobile season short of any draft EIS alternative, and scrapped a 300-foot-off-road-travel rule for a much
more restrictive “vehicle plus trailer length” area. The court found that the Forest Service violated NEPA in that its
“DEIS is inadequate in its consideration of alternatives.”

Other Issues: The court found that the Forest Service’s attempt to enhance or create wilderness character by
adopting the 2007 Travel Management Plan exceeded its authority under the Montana Wilderness Study Act.

U.S. District Court for the District of Montana. Case No.: 00064; March 10, 2010.
(continued on next page)
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Not 1 More Acre! v. Department of the Army

*  Agency Action: The Department of the Army issued a ROD in 2007 to increase the use of the Pinon Canyon
Maneuver Site in Colorado. The proposed expansion would accommodate the Army’s need to conduct combat
training and provide related facilities for an increased troop population stationed at a nearby base. The Army made
its decision after consideration of the issues addressed in the EIS.

* NEPA Issues: In describing the training operations anticipated for the site, the EIS did not provide details on their
frequency, duration, and intensity. The plaintiffs argued that the EIS should have considered different training
intensities at the site, and the failure to provide sufficient detail about the expected level of use limited the range
of alternatives considered. The EIS also stated that the continuation of existing land management programs
would be adequate, but because training operations could be conducted essentially constantly, the court held that
such intensive use would not permit meaningful mitigation of the resulting environmental impacts. Furthermore,
the court noted that the EIS did not take into account related EISs and analyses that addressed mitigation by
quantifying the level of training operations that would be consistent with sustainability. The court found that,
“Because the EIS does not adequately assess the impact on the environment of the increase in the intensity
and duration of training operations necessary to meet the Army’s stated purposes for its action, the Army’s
reliance on it makes the ROD an arbitrary and capricious action, an abuse of discretion and a decision not in
accordance with NEPA.” Therefore, the court vacated the ROD that authorized the proposed action described in
the EIS.

* U.S. District Court for the District of Colorado. Case No.: 08-00828; September 8, 2009. L.

CX Litigation on the Rise

At the recent NAEP Conference, Lucinda Low Swartz, the U.S. Forest Service’s (USFS) application of a
environmental consultant and former Deputy General CX for its 2005 State Petitions Rule for roadless
Counsel at CEQ, provided her annual review of NEPA areas, disagreeing that the rule fell within the CX
litigation. She highlighted five cases in 2009 related to and finding the explanation regarding the absence of
the application of categorical exclusions (CXs) and noted extraordinary circumstances to be insufficient.

that last year was the first time there have been this many
cases regarding CXs. “Federal courts are not shy about
reviewing CXs,” she concluded.

* Wild Fish Conservancy v. Kempthorne (E.D. Wash.
2009) — The court found that a CX was appropriately
applied for the operation of a fish hatchery.

The five cases identified by Ms. Swartz are: * Alliance of the Wild Rockies v. Tidwell (D. Mont.

* Brady Campaign to Prevent Gun Violence v. Salazar 2009) — The court found that USFS had properly
(D. DC 2009) — The court issued a preliminary applied a CX for a sanitation harvest of primarily
injunction for the application of a CX to a final diseased, dead, or dying fir trees for the purpose
National Park Service rule allowing persons to of trying to save the rest of the forest from a beetle
possess concealed weapons in national parks. infestation.

* Delaware Audubon Society v. Secretary of the Ms. Swartz’s annual summary of NEPA litigation is
Department of the Interior (D. Del. 2009) — The available on her website at www.lucindalowswartz.com
court found that the agency violated NEPA by under NEPA Information and Resources. She
approving an action without preparation of an can be reached at lls@lucindalowswartz.com or
EA or EIS. 301-933-4668. See related article regarding recent

challenges to CX determinations issued by the Minerals

* People of California v. U.S. Department of Management Service, page 19

Agriculture (9" Cir. 2009) — The court invalidated
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Training Opportunities

NEPA-related courses are listed in the Lessons Learned Quarterly Report for information only, without endorsement.
Cost and schedule information are subject to change; check with the course provider.

Environmental Protection Agency
Office of Federal Activities
202-564-7164
mccaffrey.sandra@epa.gov
www.netionline.com

NEPA Cross-Cutting Training (FED 108)
Lakewood, CO: June 8-9
No Fee

American Law Institute

and American Bar Association
800-253-6397
www.ali-aba.org

Environmental Litigation
Boulder, CO: June 16-18

$1,299 ($999 webcast)

(course reference code CR045)

ICF International

916-332-6870

kbogdan@icfi.com
www.icfi.com/newsroom/educational-
opportunities.asp

NEPA: A Step-by-Step Approach
Riverside, CA: June 10-11
$329

International Association for Public Participation
1-800-644-4273

training@iap2.org

www.iap2.org

Planning for Effective Public Participation
Irvine, CA: July 12-13
Kansas City, MO: August 2-3
Chicago, IL: September 13-14
San Antonio, TX: September 20-21
Santa Fe, NM: October 4-5
$700

Communications for Effective
Public Participation
Irvine, CA: July 14
Kansas City, MO: August 4
Chicago, IL: September 15
San Antonio, TX: September 22
Santa Fe, NM: October 6

$350

Ex] June 2010

Techniques for Effective Public Participation
Irvine, CA: July 15-16
Kansas City, MO: August 5-6
Chicago, IL: September 16-17
San Antonio, TX: September 23-24
Santa Fe, NM: October 7-8
$700

Nicholas School of the Environment
and Earth Sciences, Duke University
919-613-8082
del@nicholas.duke.edu
www.nicholas.duke.edu/del

Implementation of NEPA
Durham, NC: July 26-30
$1,250

Tribal Consultation and Accounting
for Cumulative Effects in the NEPA Process
Durham, NC: September 13-17

$1,665

Scoping, Public Involvement
and Environmental Justice
and Socioeconomic Impact Analysis
under NEPA
Durham, NC: December 6-10
$1,665

Certificate in the National Environmental
Policy Act
Requires successful completion of one core
and three elective NEPA short courses.
Co-sponsored by the Council on Environmental
Quality.

Fee: Included in course registration.

Northwest Environmental Training Center
206-762-1976

info@nwetc.org

www.nwetc.org

NEPA: Writing the Perfect EA/FONSI or EIS
Portland, OR: June 16-17
St. Paul, MN: July 15-16
St. Louis, MO: July 19-20
$495 ($395 for Federal employees)

(continued on next page)
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Training Opportunities

(continued from previous page)

Preparing, Reviewing, Challenging,
and Defending Documents Prepared
under NEPA and CEQA
Pasadena, CA: October 26-27

$495 ($395 for Federal employees)

NEPA Certificate Program

Requires successful completion of eight

courses offered by The Shipley Group.
$5,450
Contact: Natural Resources and
Environmental Policy Program,
Utah State University; 435-797-0922
judy.kurtzman@usu.edu
www.cnr.usu.edu/htm/students/
grad-degrees/nepa/

* The Shipley Group
888-270-2157 or 801-447-5977
shipley@shipleygroup.com
www.shipleygroup.com

Applying the NEPA Process
and Writing Effective NEPA Documents
and NEPA Cumulative Effects Analysis
and Documentation
Portland, OR: June 7-11

$1,385 (GSA contract: $1,295)

Applying the NEPA Process

and Reviewing NEPA Documents

Albuquerque, NM: June 21-25
$1,345 (GSA contract: $1,255)

NEPA Cumulative Effect Analysis
and Documentation and NEPA Climate
Change Analysis and Documentation
Baltimore, MD: July 13-16

$1,195 (GSA contract: $1,095)

Managing NEPA Projects and Teams
and Reviewing NEPA Documents
St. Louis, MO: July 19-23
$1,345 (GSA contract: $1,255) until 6/7/10

Applying the NEPA Process:
Emphasis on Native American Issues
Olympia, WA: August 11-13

$945 (GSA contract: $855) until 6/30/10

Applying the NEPA Process and
Writing Effective NEPA Documents
New Orleans, LA: August 17-20
$1,145 (GSA contract: $1,055) until 7/7/10

Clear Writing for NEPA Specialists
Salt Lake City, UT: August 25-27
Nashville, TN: September 7-9
$945 (GSA contract: $895) until 7/14/10
and 8/10/10

Core Principles: Telling the NEPA Story,
Keeping Documents Brief, and Meeting
Legal Requirements
Las Vegas, NV: September 14-16

$945 (GSA contract: $855) until 8/3/10

LIELLY Lessons Learned

* US Institute for Environmental
Conflict Resolution
(520) 901-8501
usiecr@ecr.gov
www.ecr.gov/training

Collaborative Capabilities
Lakewood, CO: June 15-17
$750

Advanced Multi-Party Negotiation

of Environmental Disputes

Lakewood, CO: September 14-16
$750

Customized NEPA Training

* Environmental Impact Training
512-963-1962
info@eiatraining.com
www.eiatraining.com

» Environmental Training & Consulting
International, Inc.
503-274-1790
info@envirotrain.com
www.envirotrain.com

* International Institute for Indigenous
Resource Management
303-733-0481
iiirm@iiirm.org
www.iiirm.org

* |ICF International
916-737-3000
www.icfi.com/newsroom/
educational-opportunities.asp

» Environmental Planning Strategies, Inc.
563-332-6870
jleeeps@mchsi.com
www.jlee-eps.com/workshops.php
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EAs and EISs Completed

January 1 to March 31, 2010

EAs!

Carlsbad Field Office/

Office of Environmental Management
DOE/EA-1755* (1/27/10)

Reconstruction of the South Access Road

(CR 802) in Support of the Department of Energy,
Waste Isolation Pilot Plant (WIPP) in Eddy
County, New Mexico

DOE adopted EA on 1/27/10; therefore cost and
time data are not applicable. [Bureau of Land
Management, the lead agency, issued a finding
of no significant impact on 12/8/09. DOE,
Carlsbad Field Office, was a cooperating agency.]

Office of Energy Efficiency and Renewable Energy
DOE/EA-1748 (3/9/10)

Energy Conservation Program: Energy Conservation
Standards for Small Electric Motors

Cost: $35,000

Time: 4 months

DOE/EA-1774 (3/22/10)

Energy Conservation Program: Energy Conservation
Standards for Residential Water Heaters, Direct
Heating Equipment, and Pool Heaters

Cost: $35,000

Time: 3 months

National Energy Technology Laboratory/

Office of Energy Efficiency and Renewable
Energy

DOE/EA-1708* (3/30/10)

Financial Assistance to Dow Kokam M, LLC

to Manufacture Advanced Lithium Polymer Batteries
for Hybrid and Electric Vehicles at Midland, Michigan
Cost: $29,000

Time: 4 months

DOE/EA-1710* (3/30/10)

Financial Assistance to EnerDel, Inc. for

Its Expansion of Battery Manufacturing Capabilities
at Indianapolis, Noblesville, and Greenfield, Indiana
Cost: $45,000

Time: 4 months

DOE/EA-1711* (3/16/10)

Saft America, Inc. Electric Drive Vehicle Battery
and Component Manufacturing Initiative Application,
Jacksonville, Florida

Cost: $29,000

Time: 4 months

* Recovery Act project

DOE/EA-1712* (3/10/10)

Exide Technologies Electric Drive Vehicle Battery
and Component Manufacturing Initiative Application,
Bristol, Tennessee, and Columbus, Georgia

Cost: $45,000

Time: 4 months

DOE/EA-1714* (3/25/10)

Toda America, Incorporated, Electric Drive Vehicle
Battery and Component Manufacturing Initiative
Project, Battle Creek, Michigan

Cost: $37,000

Time: 4 months

DOE/EA-1717* (3/25/10)

BASF Catalysts, LLC, Electric Drive Vehicle Battery
and Component Manufacturing Initiative Project,
Elyria, Ohio

Cost: $37,000

Time: 4 months

DOE/EA-1721* (3/16/2010)

Johnson Controls, Inc. and ENTEK Electric Drive
Vehicle Battery and Component Manufacturing
Initiative Application, Holland, Michigan; Lebanon,
Oregon; and Milwaukee, Wisconsin

Cost: $52,000

Time: 4 months

DOE/EA-1725 (3/30/10)

SBE, Inc. Electric Drive Vehicle Battery and
Component Manufacturing Initiative Application,
Power Ring Manufacturing Scale-up, Barre, Vermont
Cost: $44,000

Time: 4 months

DOE/EA-1737* (2/12/10)

Financial Assistance to Pennsylvania for Frey Farm
Landfill Wind Energy Project, Manor Township,
Lancaster County, Pennsylvania

Cost: $40,000

Time: 2 months

Oak Ridge Operations Office/Office of Science
DOE/EA-1651 (1/13/10)

U-233 Material Downblending and Disposition Project
at the Oak Ridge National Laboratory, Oak Ridge,
Tennessee

Cost: $75,000

Time: 12 months

(continued on next page)

T EA and finding of no significant impact issuance dates are the same unless otherwise indicated.
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EAs and EISs Completed
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Office of River Protection/

Office of Environmental Management
DOE/EA-1682* (2/3/10)

Upgrades and Life Extension of the 242-A
Evaporator, Hanford Site, Richland, Washington,
Conducted Under the American Recovery and
Reinvestment Act of 2009

Cost: $42,000

Time: 12 months

EISs

Office of Environmental Management
DOE/EIS-0226* (75 FR 4812, 1/29/10)

(EPA Rating: EC-1)

Decommissioning and/or Long-Term Stewardship
at the West Valley Demonstration Project

and Western New York Nuclear Service Center,
West Valley, New York

Cost: $31 million’

Time: 82 months’

[Co-lead: New York State Energy Research and
Development Authority]

1 Data reflect work since the March 2003 Notice of Intent to
prepare a Revised Draft EIS. For more information on this EIS
see LLQR, March 2009, page 19.

Western Area Power Administration
DOE/EIS-0398 (75 FR 6027, 2/5/10)

(EPA Rating: EC-2)

Delta-Mendota Canal/California Aqueduct Intertie,
Central Valley Project, California

EIS was adopted; therefore cost and time data are
not applicable. [Bureau of Reclamation was the lead
agency; WAPA was a cooperating agency.]

DOE/EIS-0443 (75 FR 7479, 2/19/10)

(EPA Rating: EC-2)

Project Financing for Southwest Intertie Project-
South, Clark, Lincoln, Nye, and White Pine Counties,
Nevada

EIS was adopted; therefore cost and time data are
not applicable. [Bureau of Land Management was the
lead agency.]

ENVIRONMENTAL PROTECTION AGENCY (EPA)
RATING DEFINITIONS

Environmental Impact of the Action

LO - Lack of Objections

EC — Environmental Concerns

EO - Environmental Objections

EU — Environmentally Unsatisfactory

Adequacy of the EIS

Category 1 — Adequate

Category 2 — Insufficient Information

Category 3 — Inadequate

(For a full explanation of these definitions, see the EPA website

at www.epa.gov/compliance/nepa/comments/ratings.html.)

NEPA Document Cost and Time Facts

EA Cost and Completion Times

» For this quarter, the median cost for the
preparation of 13 EAs for which cost data were
applicable was $40,000; the average cost was
$42,000.

» Cumulatively, for the 12 months that ended
March 31, 2010, the median cost for the
preparation of 29 EAs for which cost data were
applicable was $45,000; the average cost was
$60,000.

* For this quarter, the median completion time of

13 EAs was 4 months; the average was 5 months.

« Cumulatively, for the 12 months that ended
March 31, 2010, the median completion time for

36 EAs was 6 months; the average was 10 months.

* Recovery Act project

LIELLY Lessons Learned

EIS Cost and Completion Times

 For this quarter, the cost for the completion
of 1 EIS was $31 million.

» Cumulatively, for the 12 months that ended
March 31, 2010, the median cost for the
preparation of 4 EISs for which cost data were
applicable was $1.4 million; the average cost was
$10.9 million.

 For this quarter, the completion time for 1 EIS
was 82 months.

» Cumulatively, for the 12 months that ended
March 31, 2010, the median completion time for
4 EISs was 50 months; the average was 58 months.
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Recent EIS-Related Milestones
(March1 toMay 31, 2010)

Notices of Intent

Office of Fossil Energy/National Energy
Technology Laboratory

DOE/EIS-0431*

Hydrogen Energy International Integrated
Gasification Combined Cycle and Carbon Capture
and Sequestration Project, Kern County, California
April 2010 (75 FR 17397, 4/6/10)

Western Area Power Administration
DOE/EIS-0439

Rice Valley Solar Energy Project,

Riverside County, California

March 2010 (75 FR 15427, 3/29/10) [Co-lead:
Bureau of Land Management]

DOE/EIS-0442

Forest Service Reauthorization of Transmission
Lines on Forest Service Lands in Colorado, Utah
and Nebraska for Routine Maintenance Practices
including Changes in Vegetation Management
[Co-lead: U.S. Forest Service]

April 2010 (75 FR 17913, 4/8/10)

Draft EIS

Bonneville Power Administration
DOE/EIS-0419

Whistling Ridge Energy Project, Skamania County,
Washington

May 2010 (75 FR 30022, 5/28/10)

Notice of Extension of Public
Comment Period

Office of Environmental Management/

Richland Operations Office

DOE/EIS-0391

Tank Closure and Waste Management for the
Hanford Site, Richland, Washington

March 2010 (75 FR 13268, 3/19/10)

[Amended Notice, 75 FR 14595, 3/26/10, extending
comment period to 5/3/10.)

Final EISs

Office of Fossil Energy/

National Energy Technology Laboratory
DOE/EIS-0409

Kemper County Integrated Gasification Combined-
Cycle (IGCC) Project, Kemper County, Mississippi
May 2010 (75 FR 28612, 5/21/10)

* Recovery Act project
EX3 June 2010

Western Area Power Administration
DOE/EIS-0415

Deer Creek Station Energy Facility Project,
Brookings County, South Dakota

May 2010 (75 FR 30022, 5/28/10)

Records of Decision

Bonneville Power Administration
DOE/EIS-0183

Electrical Interconnection of the Juniper Canyon |
Wind Project, Klickitat County, Washington

May 2010 (75 FR 27550, 5/17/10)

DOE/EIS-0384

Chief Joseph Hatchery Program, Okanogan County,
Washington

March 2010 (75 FR 15430, 3/29/10)

Office of Environmental Management
DOE/EIS-0226*

Decommissioning and/or Long-Term Stewardship
at the West Valley Demonstration Project

and Western New York Nuclear Service Center,
West Valley, New York

April 2010 (75 FR 20582, 4/20/10)

Supplement Analyses
Bonneville Power Administration

Transmission System Vegetation
Management Program
(DOE/EIS-0285)

DOE/EIS-0285/SA-424

Vegetation Management along the
Dworshak-Taft No.1, 230-kV Transmission
Line Corridor Right-of-Way, Montana
(Decision: No further NEPA review required)
March 2010

DOE/EIS-0285/SA-425

Vegetation Management along the Four Lakes
Tap No.1,115-kV Transmission Line Corridor
Right-of-Way, Washington

(Decision: No further NEPA review required)
March 2010

DOE/EIS-0285/SA-426

Vegetation Management along the Ostrander-Pearl
No.1 Transmission Line Corridor, Oregon
(Decision: No further NEPA review required)

March 2010

(continued on next page)
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DOE/EIS-0285/SA-427

Vegetation Management along the Addy-Cusick
No.1, 230-kV Transmission Line Corridor,
Washington

(Decision: No further NEPA review required)
March 2010

DOE/EIS-0285/SA-428

Vegetation Management for a Portion of the
Midway-Rocky Ford No.1 and Midway-Potholes
No.1, 230-kV Transmission Line Corridor,
Washington

(Decision: No further NEPA review required)
April 2010

DOE/EIS-0285/SA-429

Vegetation Management along the Bell-Boundary
No.1, 230-kV Transmission Line Corridor, Washington
(Decision: No further NEPA review required)

April 2010

DOE/EIS-0285/SA-430

Vegetation Management along the
Lancaster-Noxon No.1, 230-kV Transmission
Line Corridor Right-of-Way, ldaho and Montana
(Decision: No further NEPA review required)
May 2010

DOE/EIS-0285/SA-431

Vegetation Management along the
Lancaster-Noxon No.1, 230-kV Transmission
Line Corridor Right-of-Way, Montana
(Decision: No further NEPA review required)
May 2010

preparation of an EIS.

DOE, NEPA, and You Reprinted

In response to requests from NEPA Compliance Officers, the Office of NEPA Policy
and Compliance has recently reprinted the brochure, “DOE, NEPA, and You — A Guide
to Public Particpation.” This NEPA brochure is a resource that provides the public with
an overview of the DOE NEPA process, focusing on the public’s role in DOE’s

The NEPA brochure can be used as a handout at DOE NEPA public participation
meetings, such as public scoping meetings and public hearings. The brochure is
available on the DOE NEPA Website at nepa.energy.gov, under Guidance, then
New Guidance Tools. Requests for paper copies of the brochure can be submitted to
Denise Freeman at denise.freeman@hgq.doe.gov or to askNEPA@hgq.doe.gov.

LIELLY Lessons Learned
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What Worked and Didn’t Work in the NEPA Process

To foster continuing improvement in the Department’s
NEPA Compliance Program, DOE Order 451.1B
requires the Office of NEPA Policy and Compliance

to solicit comments on lessons learned in the process
of completing NEPA documents and distribute
quarterly reports.

Data Collection/Analysis
What Worked

» Use of model. One innovative approach involved
utilizing a landscape evolution model to evaluate
potential erosion impacts. The model was calibrated
with geological surface maps representing conditions
from approximately 17,000 years ago to model forward
to current topography.

Schedule

Factors that Facilitated Timely Completion
of Documents

» Team diligence. The willingness of EIS team members
to work round-the-clock to meet internal deadlines and
weekly monitoring of interim schedule activities enabled
timely completion of documents.

» Core team process. Utilization of a core team process
to generate consensus and momentum, as well as use of
a Responsible Opposing View by the joint lead agency,
moved the document forward without full agreement
among agencies.

* Rolling production and review. Participating agencies
were willing to produce and review parts of the
preliminary draft EIS on a rolling production schedule
to eliminate one lengthy full-EIS production and review
cycle. Face-to-face cooperating agency concurrence
review meetings at headquarters also were effective.

» Engaged document manager. The document manager
was present to walk final concurrence packages
through headquarters and resolve questions and issues
immediately.

 Issue resolution. Effective DOE site leadership and
multiagency meetings helped to resolve issues.
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The material presented here reflects the personal
views of individual questionnaire respondents, which
(appropriately) may be inconsistent. Unless indicated
otherwise, views reported herein should not be
interpreted as recommendations from the Office

of NEPA Policy and Compliance.

Factors that Inhibited Timely Completion
of Documents

Internal disagreements. Timely completion was
slowed by aggressive scheduling and complicated
by disagreements among participating agencies on
technical and analytical approaches for the EIS.

Responding to comments. Late receipt of comments on
the internal advanced drafts from participating agencies,
an extended public comment period, and responding to
the high volume of public comments received made it
difficult to complete the document on time.

Closed discussions. Many discussions within the core
team were not reported to the larger group.

Teamwork

Factors that Facilitated Effective Teamwork

Effective response planning. The early and regular
communication with headquarters ensured the
availability of reviewers and resources to obtain
concurrence on planned approaches for analyses
and the support of senior staff.

Productive teamwork. Early discussion of issues
facilitated timely and productive teamwork.

Accountability. Having an engaged, committed, and
accountable project manager, who also asked for
contractor accountability, resulted in effective teamwork.

Agency agreements. Having an effectively written
Memorandum of Understanding with partnering
agencies directly enhanced teamwork.

Utilization of expertise. Personnel with historic site
expertise to work on the EIS gave a sense of confidence to
the team.

(continued on next page)
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Questionnaire Results
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Factors that Inhibited Effective Teamwork

* Lack of communication. The hesitancy to bring
all of the DOE team in on discussions of the
comments inhibited good communication and led to
misunderstanding of the exact nature of the comments.

Process

Successful Aspects of the Public
Participation Process

e Multiple public hearings. Holding public hearings in
multiple locations across the state and communicating
with stakeholders was successful.

* Recordings. Having an audio recording along with
a court reporter to verify accuracy of the text during
proofing was valuable.

e [nvolvement. The Citizen’s Advisory Board assisted the
public’s participation in the NEPA process.

Unsuccessful Aspects of the Public
Participation Process

o FExtended comment period. Extending the public
comment period from 6 to 9 months did not improve the
quality of comments received.

» Unfamiliarity with the NEPA process. Stakeholders
were unfamiliar with the NEPA process, and seemed
to confuse it with the requirements of the CERCLA
process. Additionally, people seemed to think of it as
a voting process — whichever alternative got the most
votes would be the one selected.

Usefulness

Agency Planning and Decisionmaking:
What Worked

*  Project completion. The EIS was used to determine
a decommissioning path to completion of DOE
responsibilities.

Enhancement/Protection
of the Environment

* Mitigation measures identified. Mitigation measures
were identified during the NEPA process to provide
environmental protection during construction activities.

LIELLY Lessons Learned

Other Issues
Guidance Needs Identified

» Standard concurrence process. Establish a process for
moving both headquarters-generated and field-generated
EISs, Notices of Availability, Records of Decision,
and distribution letters through the headquarters’
concurrence process that is understood and agreed to by
all involved parties.

o Writing on legal issues. NEPA document preparers
would benefit from guidance on writing about
regulatory requirements.

Effectiveness
of the NEPA Process

For the purposes of this section, “effective” means that
the NEPA process was rated 3, 4, or 5 on a scale from
0 to 5, with 0 meaning “not effective at all” and 5
meaning “highly effective” with respect to its influence
on decisionmaking.

For the past quarter, in which 1 questionnaire response
was received for an EA and 2 responses were received
for EISs, 3 out of 3 respondents rated the NEPA process
as “effective.”

» A respondent who rated the process as “4” stated that
the NEPA process allowed DOE, the public, and other
agencies to get the information they all needed in a
timely manner.

» A respondent who rated the process as “4” stated that
use of a core team process within the context of the
NEPA process enabled the involved agencies to reach
consensus on how to best address technical issues that
were impeding completion of the NEPA analysis. This
process led to development of a possible approach to
achieve the proposed action that had not previously
been envisioned or considered. That alternative was
identified as the preferred alternative and ultimately
selected in the Record of Decision.

» A respondent who rated the process as “3” stated that,
as a result of the NEPA process, reconstruction will
take place in an existing road corridor to minimize
potential impacts.
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The Department of Energy (DOE) is continuing its
efforts to foster transparency and facilitate public
participation in the NEPA process through the effective
use of the Internet. DOE now publishes on its NEPA
website all draft environmental assessments (EAs)

for which the Department seeks public comments and
electronically notifies interested parties who have asked
to be informed of EA comment opportunities. These
measures implement a new DOE policy established by
Deputy Secretary Daniel B. Ponemanina July 16,2010,
memorandum, which became effective immediately.

“A primary purpose of NEPA is to inform the public
about the environmental implications of Federal agency
decisions before they are made,” noted Deputy Secretary
Poneman in establishing the new policy. In his
memorandum, Mr. Poneman encouraged DOE Offices to
continue to make draft EAs available for public comment
whenever possible. “When the Department seeks public
comment on draft EAs, online publication and electronic

DOE Uses e-NEPA To Enhance Public Participation

notification will make the opportunity to comment more
effective,” he advised.

“This new policy is the right thing to do,” said DOE
General Counsel Scott Blake Harris. “It increases
transparency and enhances opportunities for public input.
The policy builds on several notable steps that DOE
recently has taken to enhance public awareness of, and
participation in, DOE’s NEPA process, such as posting
categorical exclusions online and creating a centralized
database of categorical exclusion determinations.” (See
LLOR, December 2009, page 1, and March 2010, page 1.)

(continued on page 8)

Lessons from Oil Spill Review Apply Broadly

The Council on Environmental Quality (CEQ)

recently issued its report on the NEPA process
related to drilling of the Macondo well, which was the
source of the April 20, 2010, accident and subsequent oil
spill in the Gulf of Mexico. The report contains useful
reminders to all NEPA practitioners of the importance of
transparency and accountability in the NEPA process. It
also encourages Federal agencies to participate in each
other’s NEPA reviews.

“Every agency in the executive branch of the Federal
Government has a responsibility to apply NEPA when
making decisions that could impact our environment,”

LIELLY Lessons Learned

said Nancy Sutley, CEQ Chair, in a news release
announcing the report. “The recommendations in this
report are targeted to ensure robust environmental reviews
for future oil and gas exploration and development.”

CEQ makes seven recommendations divided among

four topic areas: Tiering and Site-Specific Analysis;
Transparency, Public Accountability, and Sound
Decisionmaking; Categorical Exclusions; and Changed
Circumstances. (See text box, page 7.) The
recommendations “call for efficient preparation and
utilization of broad programmatic reviews, fully integrated
with site-specific assessments and mitigation approaches.”

(continued on page 6)
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Welcome to the 64 quarterly report on lessons learned in the
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40 Anniversary of NEPA from the DOE NEPA Community. We
also continue to report on activities to enhance transparency

in the NEPA process, including a new DOE policy and recent
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Office of NEPA Policy and Compliance

Be Part of Lessons Learned

We Welcome Your Contributions

We welcome suggestions, comments, and contributed
drafts for the Lessons Learned Quarterly Report.

We especially seek case studies illustrating successful
NEPA practices. Draft articles for the next issue

are requested by November 1, 2010. Contact
Yardena Mansoor at yardena.mansoor@hq.doe.gov.

Quarterly Questionnaires Due November 1, 2010
Lessons Learned Questionnaires for NEPA documents
completed during the fourth quarter of fiscal year

2010 (July 1 through September 30, 2010) should be
submitted by November 1, but preferably as

soon as possible after document completion. The
Questionnaire is available on the DOE NEPA Website
at nepa.energy.gov under Lessons Learned.

For Questionnaire issues, contact Vivian Bowie at
vivian.bowie@hgq.doe.gov.

LLQROnline

The Office of NEPA Policy and Compliance
notifies the DOE NEPA Community and other
interested parties by email when each new quarterly
issue is posted on the DOE NEPA Website (above)
under Lessons Learned. DOE provides paper copies
only on request. Send distribution requests to
yardena.mansoor@hq.doe.gov.

Printed on recycled paper

This icon indicates that LLOR online (nepa.energy.gov under Lessons Learned) provides a link to a referenced
webpage whose URL is too long to be useful when printed.

Mark Your Calendars: Upcoming Conferences

NAEP 2011 Conference

Seventh Generation Thinking: Learning from the Past— Planning for the Future is the theme of the
National Association of Environmental Professionals (NAEP) 2011 conference, to be held April 26-29
in Denver. Abstracts for presentations and nominations for National Environmental Excellence Awards
to recognize outstanding achievements in NEPA excellence are due September 30. Instructions for
submitting abstracts and award nominations can be found at www.naep.org.

GreenGov Symposium

The Council on Environmental Quality will hold the 2010 GreenGov Symposium in Washington, DC,
October 5-7, focusing on the performance goals set by Executive Order 13514. (See LLOR, December
2009, page 9, and June 2010, page 16.) Symposium topics include clean energy, getting to zero waste,
greening the supply chain, and sustainable communities. See www.gwu.edu/greengov.

Climate Change and Impact Assessment Symposium

The International Association for Impact Assessment will host its Climate Change and Impact Assessment
Symposium in Washington, DC, November 15—-16. The symposium will emphasize practical examples
and guidance regarding infrastructure likely to be affected by climate change, and application of strategic
environmental and cumulative effects assessment. See www.iaia.org/iaia-climate-symposium-dc.

IEA September 2010
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Reflections on NEPA at 40 —

from the DOE NEPA Community

Dr. Raj Sharma is a “survivor” — the only current NEPA Compliance Officer who has served continuously since
the position was established in 1990.

he last 40 years since the enactment of NEPA have provided excellent experience in balancing programmatic

needs and environmental values. Program managers and decisionmakers are increasingly much more attuned to
critical examination of alternative courses of action and the consequences of their decisions. Because of the nature
of its programs, DOE has prepared and continues to prepare the most technologically complex NEPA documents.
However, no matter how simple or complex the technology, it is the consumption of resources and physical and/or
chemical alteration of the environment that has positive or negative consequences. Therefore, the focus in NEPA
documents should be on physical disturbances, consumptive use of resources, effluents, emissions, and generation
of waste rather than on detailed, elaborate description of the technology or facilities.

In the next 10 years, before we celebrate the half-century mark of NEPA, I hope we can learn how to describe the
complex technological aspects and facilities in simple language and in detail sufficient to explain the potential for
environmental impacts. With this approach, we will come closer to meeting the requirement of the Council on
Environmental Quality regulations at 40 CFR 1502.7 — EIS page limits of 150 pages (normally) to less than

300 pages (unusual scope or complexity). Such focused and simple NEPA documents will enhance public
comprehension of DOE programs and generate more meaningful discussion of relevant issues.

NS * Raj Sharma, Ph.D. E
* n :‘ Olffice of Nuclear Energy TN *

Ted Wyka took on his first NEPA project as Document Manager for the National Nuclear Security Administration’s
Complex Transformation Supplemental Programmatic ELS, which he completed on schedule in 24 months.

EPA is a management process that, if done right, leads to better and more informed decisions. It should not be

seen as a hurdle to get over, but as critical input to the decisionmaking process. This effort requires senior
management involvement from the onset. It also requires line management involvement in the development and
subsequent analysis of alternatives. Given the public nature of this work, this is a process where corners cannot be
cut. These efforts can be completed on schedule and within budget if done right the first time.

On a personal note, given my inexperience when called to serve as Document Manager for the Complex
Transformation Supplemental Programmatic EIS, I relied greatly on advice and assistance from the NEPA Office.
They will help you succeed if you work with them closely during all phases of the project. The questions asked and
comments provided by the NEPA Office prepared me and the document well for the intensive public review of this
document and for the 37 public meetings.

Ted Wyka
Director, Office of Security Operations and Performance Assurance

National Nuclear Security Administration \ é
s
Matt Urie has worked on wide-ranging NEPA issues for the National Nuclear Security Administration, (
and previously in the DOE Office of the General Counsel. He has been practicing environmental law
as a Government attorney since 1987.

he EAs and EISs prepared during the last 40 years pursuant to NEPA have provided Federal decisionmakers

and project managers with valuable short-term and long-term information upon which to base important
decisions. In addition, the preparation of these documents has motivated Federal decisionmakers and members of
the public to interact in a way that ensures all interested parties have a stake in the outcome of the decisionmaking
process. The NEPA process provides another window into the workings of the Federal government and the way in
which our tax dollars are spent, and an opportunity for interested members of the pubhc to directly interact with
Executive agency decisionmakers at a national and local level.

* Matt Urie '\ e
A National Nuclear Security Administration \
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Reflections on NEPA at 40 —

from the DOE NEPA Community

As an Attorney-Advisor in the Office of the Assistant General Counsel for Environment, Dean Monroe has
supported many NEPA reviews.

Ithough it is known by the name “National Environmental Policy Act of 1969,” it was actually signed into

law in 1970. Other than that, however, everything else about it seems to be fairly simple or as someone here
once said “common sense,” right down to the citation, 42 U.S.C. 4321 et seq. I think it’s no coincidence that
roughly 75 percent of the countries of the world have a NEPA statute; at one international conference I attended,
they all did. All of them have a need to protect their environmental heritage and to ensure public support for public
actions (or “major Federal actions”) that affect human health and the environment.

For us at DOE, it has become the way that we make decisions in a manner that will be acceptable to the public —
“running things up the flagpole” if you will. It has also become a method of achieving sufficient consensus
internally to face public resistance (if any). Mostly it does as the sponsors intended — allows the public to know the
potential environmental impacts of what their government proposes to do before they do it and that seems to be a
good thing.

There are challenges, to ensure that our stated “purpose and need” reflects a valid “purpose and need,” to show that
cumulative impacts are, in fact, cuamulative, and to make sure that the format of the documents is sufficiently clear
to allow the public to make comparisons among alternatives. Still, it is a helpful exercise to make decisions in a
way that appears most publicly acceptable.

Dean Monroe N
* \ Office of the Assistant General Counsel for Environment * é
Reflecting the interdisciplinary approach required for preparing an EIS (40 CFR 1502.6), the NEPA Office staff
is an interdisciplinary team with diverse educational qualifications and professional experiences. Jeff Dorman

and Connie Chen are some of the “younger than NEPA” staff members; Yardena Mansoor recalls studying
NEPA when it was news.

Isaw only seven of NEPA’s first 40 years as a professional, but I expect to see most of its next 40. What has
concerned me most so far, and what I expect will change most in the future, is how we prepare and distribute
NEPA documents to the public. Videos embedded in text, public hearings available via webcast, things we can’t
even imagine today will find their way into our NEPA process. Some NEPA practitioners will resist these changes
because they are not required by NEPA or will be perceived as making the NEPA process longer and more
expensive. However, history shows they will happen anyway, and the process will be better for it.

The first DOE EIS, 500 pages of black and white, was completed in January 1977. Six years and 89 EISs later,
blue lettering and outlines drawn over reddish-brown monochromatic aerial photos marked the first use of color
figures in a DOE EIS. They seem crude by today’s standards, but these figures were literally years ahead of their
time. Color figures next appeared in the mid-1980s, and only a couple more times by the early 1990s, before
becoming more common in the late 1990s and 2000s.

The transition to color happened without being required by NEPA, and despite the time and expense of color,
because color improves the documents and the public expects us to use it. The advances of the next 40 years will
be similar, and we should embrace them. They are inevitable.

Jeff Dorman
Office of NEPA Policy and Compliance
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Reflections on NEPA at 40 —

from the DOE NEPA Community *f

I

y environmental planning experience began with the California Environmental Quality Act (CEQA) process

and documentation. My exposure to NEPA had been working on joint NEPA and CEQA documents for
projects in California with Federal involvement, for example, Caltrans projects or renewable energy projects on
Bureau of Land Management land. My introduction to the NEPA process by itself is the current DOE categorical
exclusion rulemaking effort.

A key difference between CEQA and NEPA is the provision of categorical exclusions. Under CEQA, public
agencies can request “categorical exemption” additions, modifications, or deletions from the Governor’s Office of
Planning and Research. Only 30 classes of projects are exempted under CEQA. Initially, in reviewing DOE’s list of
categorical exclusions, I was surprised by the range and number of actions that could be categorically excluded.

As a participant in the development of the rulemaking, I am witnessing the extensive coordination and discussion
among the DOE Program and Field Offices, and the NEPA Office and the Office of the Assistant General Counsel
for Environment, as well as solicitation of input from outside interested parties. The effort agencies make to support
conclusions that certain actions can be categorically excluded based on past experience, institutional knowledge,
and review of literature and other agencies’ environmental documents highlighted for me the main difference
between CEQA “exemptions” and NEPA categorical exclusions.

Connie Chen ; i‘
Office of NEPA Policy and Compliance AN

hen I took a team-taught interdisciplinary course in environmental policy, in my junior year of college while

on the path to a degree in economics and math, I had no idea that NEPA would play such a major role in my
professional future. The statute, which one professor called “the full employment act for environmental scientists,”
was only 3 years old. The ink had barely dried on the Calvert Cliffs litigation decision — that regulatory compliance
is not equivalent to the environmental impact analysis required in an EIS.

One of the lecturers led us in exploring a locally-based case study, the defeat of a proposal to build a nuclear power
plant using a nearby lake for cooling water intake and discharge. Examining the perspectives of environmentalists,
university scientists, utility representatives, state officials, and local residents, she concluded that the controversy
reflected “not so much substantive disagreement as concern with the mode of presentation of scientific data,

the appropriate behavior of scientists with respect to public issues, and the effect of publicity on the scientific
dimensions of the problem.” This class raised my consciousness about the need to consider not just the accuracy,
adequacy, and relevance of technical information, but issues of presentation, communication, advocacy, and
consensus building. These lessons still resonate for me in my daily work at DOE.

Yardena Mansoor
Office of NEPA Policy and Compliance

LI=LY Lessons Learned September 2010 |



Oil Spill Review

The Department of the Interior (DOI), which has
responsibility for permitting offshore drilling activities,
has begun implementing the recommendations among
other changes it is making in response to the oil spill.

(continued from page 1)

CEQ intends the recommendations to promote “robust and
transparent implementation” of NEPA and to help ensure
that analysis provides decisionmakers and the public

with a complete picture of the potential environmental
consequences of a proposed action. “CEQ firmly believes
that this complete picture is needed to adequately inform
agency decisions,” the report states.

NEPA was designed to impart transparency and
accountability in Federal decisionmaking. These
basic principles inform the review and reforms
articulated in this report.

— Council on Environmental Quality
August 16, 2010, Report

Transparent Tiering

DOTI’s decision process for oil and gas leasing begins
with programmatic NEPA reviews, such as for a regional
leasing program, and then moves toward site-specific
reviews, such as for a particular drilling permit. CEQ
affirmed that this tiered approach is appropriate and helps
the agency focus on the issues that are ripe for decision.

It is important that the programmatic analyses and decision
documents “remain readily available to the public for as
long as they are relied upon in subsequent decisions,” CEQ
wrote. Moreover, decisionmakers should be “made aware of
the relevant portions of the previous NEPA environmental
analysis to inform their subsequent decisions.”

CEQ noted that DOI is reexamining its NEPA
implementation to ensure that tiering does not “limit
site-specific environmental analysis that may be
appropriate in certain circumstances, despite the
availability of major, prior environmental reviews and
studies.” This issue can arise, for example, when new
information becomes available or circumstances change
after completion of the programmatic NEPA analysis.

In addition, as “decisionmaking proceeds to examine a
narrower geographic scope, tiered analysis calls for the
assessment of environmental impacts to be more specific
to the particular activity, geography, and impacts presented
by the proposal at hand.” CEQ also addressed mitigation
in the context of tiered NEPA analysis, emphasizing the
need to consistently reference and carry through mitigation
commitments into subsequent documents and decisions.

I} September 2010

Sound Decisionmaking

To foster transparency, public accountability, and sound
decisionmaking, CEQ explained that clearly documented
reasoning needs to be accessible to decisionmakers and the
public. CEQ recommended providing “well-documented
connections between the facts found in prior decisions and
the conclusions drawn in subsequent decisionmaking.”

CEQ also underscored that through NEPA analysis “an
agency must foresee those consequences which have a
low probability of occurrence but could be potentially
catastrophic based on credible scientific support.” This
is not to be a “worst case analysis” based on conjecture,
but should be grounded in scientific opinion. CEQ added
that whether potential impacts are “highly uncertain or
involve unique or unknown risks” is a factor in evaluating
potential significance when determining whether to
prepare an environmental impact statement (EIS)

(40 CFR 1508.27(b)(5)).

It is essential to ensure that information from
one level of review is effectively carried forward
to — and reflected in — subsequent reviews, that
the agencies independently test assumptions,
and that there is appropriate evaluation of site-
specific environmental impacts

— Council on Environmental Quality
August 16, 2010, Report

Updated Categorical Exclusions

DOI recognizes the need to reexamine its categorical
exclusions (CXs) in light of changes over time, CEQ
wrote. Deepwater drilling has expanded substantially since
DOI established its CXs in the 1980s. The report noted
that establishment of a CX requires a “reasoned decision
based on all the relevant factors and information™ as to
whether the category of actions would have individually or
cumulatively significant effects on the environment. “This
may require a cumulative impact analysis,” CEQ wrote.

CEQ also addressed the need for transparency in applying
CXs. In addition to documenting a CX determination
“where a record is necessary for agency, public, or judicial
review,” CEQ wrote, “The agency must be prepared to
furnish a documented explanation for why the action
does not fall within any of its identified extraordinary
circumstances.” DOI has a CX review process for this
purpose, which the agency is emphasizing as part of its
current reforms.

(continued on next page)

Lessons Learned T2y



Oil Spi" REViEW (continued from previous page)

Regulation and Enforcement:

Tiering and Site-Specific Analysis

NEPA analyses and decisions.

fully available to the public.

and gas activities on the Outer Continental Shelf.

Categorical Exclusions

Changed Circumstances

CEQ Recommendations to DOI’s Bureau of Ocean Energy Management,

» Perform careful and comprehensive NEPA review of individual deepwater exploration, operation, development,
production, and decommissioning activities, including site-specific information where appropriate.

* Track and take into account all mitigation commitments made in NEPA and decision documents that are relied upon
in determining the significance of environmental impacts, from the initial Programmatic EIS through site-specific

Transparency, Public Accountability, and Sound Decisionmaking

* Ensure that NEPA analyses fully inform and align with substantive decisions at all relevant decision points; that
subsequent analyses accurately reflect and carry forward relevant underlying data; and that those analyses will be

» Ensure that NEPA documents provide decisionmakers with a robust analysis of reasonably foreseeable impacts,
including an analysis of reasonably foreseeable impacts associated with low probability catastrophic spills for oil

* Review the use of categorical exclusions for Outer Continental Shelf oil and gas exploration and development
in light of the increasing levels of complexity and risk — and the consequent potential environmental impacts —
associated with deepwater drilling. Determine whether to revise these categorical exclusions.

» Continue to seek amendments to the Outer Continental Shelf Lands Act to eliminate the 30-day decisional
timeframe for approval of submitted Exploration Plans.

» Consider supplementing existing NEPA practices, procedures, and analyses to reflect changed assumptions and
environmental conditions, due to circumstances surrounding the BP Oil Spill.

Source: CEQ’s Report Regarding the Minerals Management Service’s National Environmental Policy Act Policies, Practices, and
Procedures as They Relate to Outer Continental Shelf Oil and Gas Exploration and Development (August 16, 2010)

Supplementing Analyses
CEQ encouraged DOI to consider “supplementing

existing NEPA practices, procedures, and analyses to reflect
changed assumptions and environmental conditions” due to

circumstances surrounding the oil spill. CEQ emphasized

the need to update analyses, such as through preparation of a

supplemental EIS, to account for new information.

Federal Agency Involvement

CEQ concluded its report with a recommendation to all
Federal agencies. “Ultimately, the goals under NEPA will
not be achieved without the full participation of other
Federal agencies. . . . Because NEPA mandates an open
and inclusive process, relevant information that might
otherwise be overlooked by an action agency is brought
to the table and an invaluable opportunity to exchange
and address contrasting points of view is realized. Better
project decisions and better environmental decisions are
made as a result,” CEQ wrote.

“The Administration encourages Federal agencies
to review their NEPA programs to ensure that they

LIELLY Lessons Learned

have the resources and institutional support needed to
maintain a strong involvement in Federal action agency
decisionmaking and that those Federal agencies ensure
that NEPA resources are available to fulfill this effort.”

CEQ’s Report Regarding the Minerals Management
Service's National Environmental Policy Act Policies,
Practices, and Procedures as They Relate to Outer
Continental Shelf Oil and Gas Exploration and
Development (August 16, 2010) is available on CEQ’s
website.

Recommendations in the report reflect discussions with
DOI staff; an internal review of NEPA practices and
procedures by the Bureau of Ocean Energy Management,
Regulation and Enforcement (one of three bureaus that
replaced the Minerals Management Service); and actions
DOI intends to take as part of its ongoing reorganization.
CEQ also solicited (75 FR 29996, May 28, 2010) and
considered public comments, which are available at
www.whitehouse.gov/administration/eop/ceq/initiatives/
nepa/comments. L.
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e-NEPA Enhances Public Participation

DOE’s longstanding policy is, whenever possible, to
provide opportunities for interested parties to review EAs
before DOE approval (concurrent with state/tribal review
under 10 CFR 1021.301).! This is consistent with Council
on Environmental Quality NEPA regulations, which
require agencies to involve the public, to the extent
practicable, in the preparation of EAs (40 CFR 1501.4(b)).

The new policy requires that, when an Office makes a
draft EA available for public review, in addition to its
usual manner of doing so, the Office shall ensure that the
draft EA is posted on the DOE NEPA Website
(nepa.energy.gov) before the start of the public review
period. In turn, the Office of NEPA Policy and Compliance
has established an electronic notification system to provide
timely notice of draft EA review opportunities. Through
the DOE NEPA Website, interested parties can subscribe
to receive email notification when a draft EA is posted.
Interested parties also may subscribe to another email list
to receive email notices of NEPA Updates, which include
NEPA public participation opportunities, general NEPA
news, notices, and recently posted NEPA documents.

The NEPA Office notified all of the nongovernmental
organizations and state NEPA points of contact listed in
the Directory of Potential Stakeholders for DOE Actions
under NEPA (July 2010) of the availability of this system
(related article, page 10).

Procedures Facilitate Implementation

The new policy supplements the notification procedures
of DOE Program and Field Offices, which are responsible
for preparing EAs. Many DOE Offices post draft EAs on
their websites; some, such as the Bonneville Power

(continued from page 1)

Administration, use several means to notify interested
parties of EA review opportunities. Given a range of
procedures among Offices, the new policy provides
Offices with flexibility in ways to post their draft EAs

on the DOE NEPA Website. When an Office makes a draft
EA available for public review, the Office may either

(1) post the draft EA (with review instructions) on its own
website and inform the DOE NEPA Webmaster that the EA
is available for central posting or (2) provide an electronic
file of the draft EA (with review instructions) to the DOE
NEPA Webmaster for posting on the DOE NEPA Website.

“Review instructions are simply the basic information
people need to comment on a draft EA: when are
comments due? how do I submit comments? who can I
contact for further information?” said Denise Freeman,
DOE NEPA Webmaster. To promote consistency and avoid
potential for EA process delays, Ms. Freeman circulated a
review instructions template to NEPA Compliance Officers
for their optional use. Review instructions are posted with
the draft EA and provided to subscribers by email.

“Depending on the number of subscribers and level of
interest, we are considering other ways to notify people of
draft EA comment opportunities and other NEPA Updates,
such as through the use of ‘RSS feeds’ (Really Simple
Syndication feeds) and social media sites. As always, we
welcome feedback on ways to make the website more
useful,” Ms. Freeman said. “We are especially interested
in comments and suggestions for making effective use

of social media sites throughout the NEPA process.”
Comments and questions may be addressed to

Ms. Freeman at denise.freeman@hgq.doe.gov. k.

" DOE NEPA regulations require that DOE shall provide the host state and host tribe with an opportunity to review and comment on any
DOE EA prior to DOE’s approval. At DOE’s discretion, this state/tribal review period shall be from 14 to 30 days; however, DOE may
proceed to approve or take other appropriate action on an EA before the end of the review period if all host states and tribes waive their
review opportunity or provide a response before the end of the review period (10 CFR 1021.301(d)).

IE} September 2010
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Is a Categorical Exclusion Determination
a NEPA Review or a NEPA Exemption?

Recently categorical exclusions (CXs) have been
frequently mentioned in the media, especially in
connection with the Minerals Management Service
approval of certain deepwater drilling permits. (See
related article, page 1.) Often the application of a CX is
characterized incorrectly as an “exemption” or “waiver”
from NEPA review.

The Council on Environmental Quality (CEQ) defines

a CX as a category of actions that a Federal agency

has determined, under its NEPA procedures, do “not
individually or cumulatively have a significant effect on
the human environment . . . and for which, therefore,
neither an environmental assessment nor an environmental
impact statement is required” (40 CFR 1508.4).

CEQ NEPA regulations also state that agencies shall
reduce excessive paperwork and delay in the NEPA
process by, among other things, using CXs and findings
of no significant impact (FONSIs) to determine that
actions are “. . . exempt from the requirement to

prepare an environmental impact statement . . .”

(40 CFR 1500.4(p and q) and 1500.5(k and 1)). Incorrect
interpretation of these provisions may contribute to a
mischaracterization of a CX as an exemption from NEPA.
An exemption from the requirement to prepare an EIS

is not an exemption from all NEPA review. An EA and
FONSI clearly involve substantive environmental review;
a CX also involves environmental review, though to a
lesser degree.

A CX must be established through rulemaking or another
public process outlined in an agency’s NEPA procedures.
An agency considers certain actions as a “class” to
determine whether their environmental impacts have
potential to be significant and identifies any appropriate
limitations on the scope of such actions to ensure
insignificant impacts. The agency must present sufficient
data and analysis to support its conclusion that the class of
actions is one that normally would not result in significant
environmental impact.

Once a CX is established by an agency, that agency may
apply it to an individual proposal. Under its regulations,
DOE must determine that the proposal fits within the class
of actions, there are no extraordinary circumstances that
may affect the significance of the environmental effects
of the proposal, and the proposal is not connected to other
actions with the potential for significant impact (10 CFR
1021.410(b)). A CX determination may involve a quick

LIELLY Lessons Learned

confirmation of relevant aspects of the proposed action or
may require data collection to determine whether there are
any extraordinary circumstances.

The CX determination process is a powerful tool for
efficiency, as recognized by CEQ in its draft guidance

on establishing and applying CXs (February 18, 2010;
LLOR, March 2010, page 3). CXs “allow Federal agencies
to expedite the environmental review process for proposals
that typically do not require more resource-intensive

[EAs or EISs]. . . . Categorical exclusions are the most
frequently employed method of complying with
NEPA....”

A CX determination thus is not an exemption or waiver
from NEPA compliance, but rather an efficient approach to
performing environmental review under NEPA. L

Next Steps in DOE’s NEPA CX Rulemaking

DOE is now reviewing its existing CXs to revise and
add to those CXs listed in the DOE NEPA regulations
(10 CFR Part 1021, Subpart D, Appendices A and B)
to more fully account for the Department’s current
activities and advances in technology since DOE last
revised its CXs in 1996 (LLOR, March 2010, page 19).

DOE intends to issue a notice of proposed rulemaking
for public comment in the fall of 2010. The notice
will be published in the Federal Register and made
available through the DOE NEPA Website
(nepa.energy.gov), the DOE NEPA email notification
system, and the DOE CX rulemaking docket at
Regulations.gov (Docket ID: DOE-HQ-2010-0002).
DOE will consider comments received during
preparation of a final rule.

DOE CX Database Update

(as of August 24, 2010)

e 3,420 CX determinations from 45 DOE offices

* 2,131 of those are related to Recovery Act projects
The most frequently invoked CXs are:

* B5.1 —Actions to conserve energy (1,772)

* A9 — Information gathering/data analysis/document
preparation/dissemination (1,479)

The CX Database is available at cxnepa.energy.gov.
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The 27" Edition of the Directory
of Potential Stakeholders for DOE
Actions under NEPA (July 2010)
has been posted on the DOE
NEPA Website under Guidance
(nepa.energy.gov/documents/
StakeholdersDirectory.pdf). Updated annually,
the Directory is intended to supplement Program and
Field Office distribution and notification lists for NEPA
documents of national interest or broad geographic
scope. This responds to a provision of the Council
on Environmental Quality NEPA regulations
(40 CFR 1506.6(b)(2)) that states: “In the case of an
action with effects of national concern notice shall
include publication in the Federal Register and notice by
mail to national organizations reasonably expected to be
interested in the matter . . . . Agencies shall maintain a list
of such organizations.”

DoE ACTIONS
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rin €GN
By 000

The 2010 Directory identifies more than 250 potential
NEPA document reviewers in Federal agencies, states,
and national and regional nongovernmental organizations.
DOE Offices are encouraged to be inclusive in providing
potentially interested parties with opportunities to review
DOE NEPA documents, consistent with the Presidential
memorandum on Transparency and Open Government
(January 21, 2009). To further this aim, for each listed
nongovernmental organization with regional, state, or

DOE NEPA Order Updated

The Deputy Secretary of Energy issued DOE

Order 451.1B, Change 2, National Environmental Policy
Act Compliance Program (June 25, 2010), to incorporate
DOE’s recent policy on making certain categorical
exclusion determinations publicly accessible and to
reflect DOE organizational changes. The DOE NEPA
Order assigns internal responsibilities for compliance
with the Council on Environmental Quality regulations
implementing NEPA (40 CFR Parts 1500-1508)

and DOE’s NEPA implementing procedures

(10 CFR Part 1021).

The Deputy Secretary’s Memorandum for Heads of
Departmental Elements on NEPA Process Transparency
and Openness (October 2, 2009) established a policy
requiring categorical exclusion determinations based on
Appendix B to Subpart D of the DOE NEPA regulations
to be documented and made publicly available online.
The changed Order incorporates this policy among the

KL September 2010

2010 Stakeholders Directory Issued: Use It!

local chapters, the Directory provides a webpage link to
such additional contacts. For convenience, appendices list
DOE contacts who may be involved in certain aspects of
NEPA document coordination and distribution — NEPA
Compliance Officers, public affairs directors, and points of
contact for tribal issues — and public reading rooms where
DOE Program and Field Offices typically make NEPA
documents available for review.

More and More Stakeholders
Look Online for Documents

Updating the Directory includes asking stakeholders

their preferences for receiving NEPA documents as

paper copies, compact disks, or notification of the
document’s web address. A trend identified in past years
continues: a growing number of contacts prefer not to
receive a full paper copy. Approximately 40 percent of
the Directory’s contacts request only notification of the
web address for a posted EA or EIS, and 30 percent prefer
to receive only a compact disk. To meet these preferences,
and to realize savings in printing, packaging, and mailing,
NEPA Document Managers should plan ahead for the
timely notification and posting of NEPA documents online.

For additional information, contact Yardena Mansoor at
yardena.mansoor@hg.doe.gov or 202-586-9326. L.

responsibilities of NEPA Compliance Officers, stating that
“Categorical exclusion determinations . . . shall be
documented and made available to the public by posting
online, generally within two weeks of the determination
unless additional time is needed in order to review and
protect classified information, ‘confidential business
information,’ . . . or other information that DOE would not
disclose pursuant to the Freedom of Information Act . . . .”

The other changes reflect the transfer of NEPA
responsibilities from the former Assistant Secretary for
Environment, Safety and Health to the General Counsel
(DOE Notice 451.1 (October 6, 2006)).

DOE O 451.1B, Change 2, is now posted at
directives.doe.gov and on the DOE NEPA Website

under Requirements. An administrative change to the
Order is in preparation to reflect the Deputy Secretary’s
recent policy regarding posting draft EAs online for public
comment (related article, page 1). B
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Recovery Act NEPA Reviews Keep Pace

Federal agencies completed more than 11,000 NEPA
reviews for the American Recovery and Reinvestment
Act (ARRA or Recovery Act) projects during the quarter
ending June 30, 2010, according to the latest report
prepared by the Council on Environmental Quality
(CEQ). More than 1,700 (about 15 percent) of these were
completed by DOE. CEQ submitted the sixth quarterly
report on the NEPA status of projects receiving Recovery
Act funds to Congress on August 2, 2010.

Overall, the departments and agencies continue
to report the timely completion of NEPA
reviews that inform decisions on projects and
activities receiving ARRA funds and position
the agencies to implement those projects and
activities in an environmentally sound manner.

— Council on Environmental Quality
August 2, 2010, Report to Congress

“Agencies continue to meet the challenges of administering
programs and projects that were dramatically expanded

by ARRA funding by providing tools (e.g., checklists,
templates) and additional guidance to help program and
project managers deliver projects and activities while
meeting their environmental requirements,” CEQ wrote.
“Examples of agencies implementing NEPA efficiencies
include the continued development of programmatic
analyses to meet NEPA compliance requirements for
multiple projects and activities, resulting in the expeditious
completion of subsequent specific projects and activities.”

The August report summarizes the NEPA status

of more than 215,000 Recovery Act projects.
Cumulatively through June 30, 2010, Federal

agencies completed more than 174,600 categorical
exclusion (CX) determinations and 9,000 EAs, and
analyzed more than 790 projects in EISs. Agencies
concluded that NEPA is not applicable to about 4,200 other
Recovery Act projects. Together, these projects involve
obligations of approximately $243 billion funded under
Division A of the Recovery Act. In addition, CEQ reported
that more than 1,600 NEPA reviews are underway,
including approximately 800 CX determinations, 750 EAs,
and 35 EISs.

As of June 30, DOE had completed nearly 7,300 NEPA
reviews supporting the obligation of more than

$29.5 billion for projects receiving Recovery Act funding,
an increase of almost $2.9 billion since March 31, 2010
(LLOR, June 2010, page 14).

Future Reports

Section 1609(c) of the Recovery Act requires quarterly
reports on NEPA activities related to implementing

the Recovery Act through September 30, 2011. The
next CEQ report to Congress will cover NEPA activities
through September 30, 2010. Federal agency reports
are due to CEQ by October 15, 2010, and CEQ will
submit the next report to Congress in November.

The CEQ reports to Congress are available at
NEPA.gov. For more information, contact Brian Costner,
Office of NEPA Policy and Compliance, at
brian.costner@hq.doe.gov or 202-586-9924. L.

An Insider’s Tip: How To Handle Multiple Dates
and Addresses in Federal Register Notices

An often overlooked instruction in the Federal Register
Document Drafting Handbook is that when a Federal
Register notice announces more than four dates and
addresses, such as for scoping meetings or public hearings,
such information should be presented under the
SUPPLEMENTARY INFORMATION heading, under an
appropriate subheading such as “Meetings” or “Public
Participation,” instead of under the DATES and
ADDRESSES headings at the beginning of the notice.
When using this approach, insert a statement in the
DATES and ADDRESSES sections to direct the reader to
the information — for example, “See ‘Meetings’ in the
SUPPLEMENTARY INFORMATION section for
meeting dates.”

The carrot: Improve clarity — Within the
SUPPLEMENTARY INFORMATION

section, dates and locations can be combined

in a logical presentation along with any additional
information specific to each meeting, while in the
preliminary headings, the content of the DATES and
ADDRESSES sections is prescribed to be distinct and
may not be combined.

The stick: Avoid delay — If a notice with

more than four dates and addresses in the

preliminary headings is submitted for Federal Register
publication, it may be sent back for revision, which would
then require a new signature of the issuing official.

For questions or guidance, contact DOE’s Federal Register Liaisons Clara Barley (clara.barley@hq.doe.gov or
202-586-8705) or Diana Dean (diana.dean@hgq.doe.gov or 202-586-7440). L.
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President Establishes Nation’s First Ocean Policy

For the first time, the United States has a National Ocean
Policy for the stewardship of the ocean, coasts, and the
Great Lakes. President Obama signed an Executive Order
(E.O.) on July 19, 2010, establishing the policy and creating
a National Ocean Council to oversee its implementation.
The 25-member council is co-chaired by the White House
Office of Science and Technology Policy and the Council
on Environmental Quality (CEQ) and includes
representatives from 15 Federal agencies (including DOE)
and the White House.

The Policy requires regional goals and plans to be
developed that may be relevant to DOE NEPA reviews,
such as for those involving off-shore energy research and
development (e.g., wind, wave/tide, thermal gradient),
power transmission, or other scientific exploration.

President Obama recognized that our uses of
the ocean are expanding at a rate that challenges
our ability to manage significant and often
competing demands.

— Nancy Sutley, Chair

Council on Environmental Quality
July 19, 2010, Press Release

E.O. 13547, Stewardship of the Ocean, Our Coasts, and the
Great Lakes, adopts the recommendations of an Interagency
Ocean Policy Task Force, which was established in

June 2009 by President Obama. These recommendations
provide a roadmap for implementing the E.O. and are
presented in the Final Recommendations of the Interagency
Ocean Policy Task Force, issued concurrently.

The Task Force, composed of 24 senior-level Federal
officials, was led by the Chair of CEQ. DOE was
represented by David Sandalow, Assistant Secretary for
Policy and International Affairs. The Task Force stated in
its final report that the Nation must “set a new course for
improved stewardship of the ocean, our coasts, and the
Great Lakes. This must include a comprehensive,
integrated, transparent, science-based, and ecosystem-
based planning process to achieve the sustainable use of
the ocean, our coasts and the Great Lakes.”

The Task Force called for consistent, sustained senior-level
attention to ocean-related issues from all Federal agencies
whose activities depend on or may affect coastal or marine
areas. The Task Force recommended an implementation
strategy based on comprehensive, integrated, ecosystem-
based coastal and marine spatial (CMS) planning and
management.
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Energy planning needs to balance diverse uses of the ocean
and coastal areas. (photo: Final Recommendations of the
Interagency Ocean Policy Task Force)

The country will be divided into nine regional planning
areas, based on ecological conditions: Northeast,
Mid-Atlantic, South Atlantic, Great Lakes, Caribbean,
Gulf of Mexico, West Coast, Pacific Islands, and Alaska/
Arctic. Each region will have a planning body consisting
of Federal, state, and tribal representatives to develop
regional goals, objectives, and ultimately regional CMS
Plans. The regional planning bodies will submit their Plans
to the National Ocean Council for national consistency
certification. CMS Plans are to be completed by 2015.

The CMS planning framework includes developing and
analyzing alternatives and impacts, releasing a draft plan
with supporting environmental impact analysis for public
comment, and preparing a final plan for 30 days public
notice before implementation. CMS Plans will cover all
manner of coastal and marine issues and activities,
including cultural, recreation, science, aquaculture,
commercial fishing, transportation, energy development,
and national security. Once a CMS Plan is adopted,
appropriate adjustments would be made through
monitoring and adaptive management.

Each regional plan will have a lead Federal agency;

other agencies, including DOE, may be asked for
assistance. The Task Force encouraged agencies to provide
support when requested. L.

Ocean and Great Lakes Facts!

e The United States has over 95,000 miles of coastline
and the largest Exclusive Economic Zone in the world.

* The Great Lakes are the largest freshwater system
on Earth, with 10,000 miles of shoreline and some
95 percent of the Nation’s fresh surface water.

» Nearly half of the Nation’s population lives in
coastal counties.

! Interagency Ocean Policy Task Force.
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Transitions

NEPA Compliance Officers

Legacy Management: Tracy Ribeiro

Tracy Ribeiro was designated NEPA Compliance Officer (NCO) for the Office of Legacy Management (LM) when
she recently assumed the duties as the LM Environmental Program Manager. Ms. Ribeiro has been working with DOE
since 2007 as a Legacy Site Manager. Previously, she worked with the Naval Nuclear Propulsion Program, private
consultants, and an environmental/research facility for 18 years. She has certifications as an Environmental Auditor and
as a Professional Geologist (North Carolina and Virginia). Ms. Ribeiro can be reached at tracy.ribeiro@lm.doe.gov or
970-248-6621.

Rich Bush, a former NCO, has been designated as the alternate NCO. Tracy Plessinger (the previous NCO) is still with
LM, but concentrating on other topic areas.

West Valley Demonstration Project: Martin Krentz

Martin Krentz is now the NCO for the West Valley Demonstration Project (WVDP). Mr. Krentz had served WVDP as
an environmental consultant for 2 years before joining DOE in April 2010 as a Physical Scientist on WVDP’s Regulatory
Strategy and Environmental Compliance Team. He has over 20 years of experience in the environmental compliance
field and is both a Certified Hazardous Materials Manager Master Level and a Qualified Environmental Professional.

Mr. Krentz can be reached at martin.krentz@wv.doe.gov or 716-942-4007.

The previous NCO, Cathy Bohan, now serves as a project manager for the WVDP. She can be reached at
catherine.m.bohan@wv.doe.gov or 716-942-4159.

Former Office of Civilian Radioactive Waste Management
NCOs Take New Headquarters Positions

The Office of Civilian Radioactive Waste Management will be disbanded on September 30, 2010. Narendra Mathur
now serves as an engineer with the new Office of Standard Contract Management (within the Office of the General
Counsel). Jane Summerson is now a National Nuclear Security Administration employee and serves as an NCO for
the Office of Energy Efficiency and Renewable Energy and can be reached at jane.summerson@ee.doe.gov or
202-287-6188.

Council on Environmental Quality

Ellen Athas is the Council on Environmental Quality’s (CEQ’s) new Senior Counsel, replacing Ted Boling, who has
taken a position in the Department of the Interior. Ms. Athas served as CEQ’s Deputy General Counsel and Associate
Director for Oceans, Coasts and Environmental Policy during the Clinton Administration, and has held legal positions in
the Department of Justice, the Federal Aviation Administration, and the Ocean Conservancy.

Katie Scharf, formerly Special Assistant to DOE’s General Counsel Scott Blake Harris, now serves as CEQ’s
Deputy General Counsel. Ly
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Litigation Updates

DOE NEPA Litigation
Appeals Court Affirms that Plaintiffs Lack Standing To Sue

The U.S. Court of Appeals for the Ninth Circuit affirmed a decision by the U.S. District Court for the District of Hawaii
granting the Government’s motion for summary judgment, on the ground that the plaintiffs lacked standing to allege that
DOE and the National Science Foundation violated NEPA by providing support for construction and operation of the
Large Hadron Collider.

In 2008, two private citizens sued DOE, Fermilab, the National Science Foundation, and the European Organization

for Nuclear Research (CERN), alleging that they violated NEPA by preparing the Large Hadron Collider for operation
without NEPA review (LLOR, June 2008, page 20). The Large Hadron Collider, a physics research facility operated by
CERN and located on the French-Swiss border, accelerates proton particles to nearly the speed of light and collides them
at the center of four large detectors designed to observe those collisions.

The appeals court found that the plaintiffs failed to establish any of the three requirements for “standing.” Specifically,
the plaintiffs did not demonstrate (1) an “injury in fact,” (2) “a causal connection between the injury and the conduct
complained of” that is not attributable to “the independent action of some third party not before the court,” and (3) a
likelihood that a favorable decision will redress injury. Regarding the requirement to demonstrate “injury in fact,” the
appeals court noted that the plaintiffs have only alleged “potential adverse consequences” and stated that “speculative
fear of future harm does not constitute an injury in fact sufficient to confer standing.”

The appeals court also determined that the plaintiffs failed to satisfy the causality and redressability prongs of

standing (requirements 2 and 3, above). The appeals court found that because the U.S. Government “enjoys only
observer status on the CERN council, and has no control over CERN or its operations. . . . the alleged injury, destruction
of the earth, is in no way attributable to the U.S. government’s failure to draft an environmental impact statement.”
(Sancho v. DOE, Case No.: 08-17389; August 24, 2010, memorandum at www.ca9.uscourts.gov/memoranda)

Other Agency NEPA Litigation
Supreme Court Addresses Injunction Standard for NEPA Case

The Supreme Court found that the U.S. Court of Appeals for the Ninth Circuit “abused its discretion” in enjoining the
planting of Roundup Ready Alfalfa while the Department of Agriculture’s Animal and Plant Health Inspection Service
(APHIS) completes an EIS. The Court relied on its 2008 decision (Winter v. Natural Resources Defense Council)
regarding the proper standard when a court determines whether to issue an injunction. We encourage the interested
reader to examine the entire opinion.

After preparing an EA and issuing a finding of no significant impact, APHIS approved the deregulation of a strain

of alfalfa (“Roundup Ready Alfalfa”) that is genetically engineered to be resistant to glyphosate, a weed killer
originally patented and marketed by Monsanto as “Roundup.” Monsanto had petitioned APHIS to deregulate the strain
of alfalfa because it “does not present a plant pest risk.” Geertson Seed Farms, a conventional alfalfa seed farm, and
environmental groups concerned with food safety sued, alleging that APHIS should have prepared an EIS before its
deregulation decision.

The U.S. District Court for the Northern District of California agreed and vacated (i.e., voided) the agency’s decision
deregulating Roundup Ready Alfalfa; enjoined (i.e., prohibited) APHIS from deregulating Roundup Ready Alfalfa, in
whole or in part, before completing the required EIS; and entered a nationwide injunction prohibiting almost all future
planting of Roundup Ready Alfalfa (with limited exceptions for those farmers that had already planted the crop or
purchased the seed on the basis of APHIS’s deregulation decision).

APHIS and Monsanto appealed. The Ninth Circuit Court upheld the District Court’s injunction. Monsanto then appealed
the appeals court’s ruling to the Supreme Court.

(continued on next page)
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Four-Part Injunction Test Applies to NEPA Cases

The Supreme Court summarized Monsanto’s argument “that the lower courts in this case proceeded on the erroneous
assumption that an injunction is generally the appropriate remedy for a NEPA violation.” In particular, Monsanto noted
that the District Court relied on precedent established prior to the Supreme Court’s 2008 opinion in Winter v. Natural
Resources Defense Council that “an injunction delaying the contemplated government project is proper ‘until the NEPA
violation is cured.”” (For more on Winter, see Supreme Court Case No.: 07-1239; LLOR, December 2008, p. 35.)

The Supreme Court found the lower court’s presumption “that an injunction is the proper remedy for a NEPA violation
except in unusual circumstances” was the reverse of the proper analysis. Instead, the Court reiterated its finding in Winter
that the determination whether to grant an injunction for a NEPA violation must rely on the traditional four-part test for
an injunction. This requires a finding that a plaintiff has established: “(1) that it has suffered an irreparable injury; (2) that
remedies available at law, such as monetary damages, are inadequate to compensate for that injury; (3) that, considering
the balance of hardships between the plaintiff and defendant, a remedy in equity is warranted; and (4) that the public
interest would not be disserved by a permanent injunction.”

The Supreme Court found that “none of the four factors supports the District Court’s order.” Because the Supreme Court
left in place the lower court’s rejection of APHIS’s approval of crop deregulation until the EIS is completed, APHIS must

either fully or partly approve deregulation of the Roundup Ready Alfalfa seed before planting can resume. APHIS is
currently reviewing comments received on its draft EIS. (Monsanto Co. v. Geertson Seed Farms, Case No.: 09-475;

June 21, 2010) kg

CEQ Updates Its FOIA Regulations

The Council on Environmental Quality (CEQ) has updated
its regulations for disclosing information under the Freedom
of Information Act (FOIA). The changes “reflect the
principles” in President Obama’s call for open government,
CEQ states in its final rule, and “reaffirm its commitment

to providing the fullest possible disclosure of records to the
public” (75 FR 48585; August 11,2010). CEQ established
aProactive Disclosure Reading Room “to advance NEPA’s
goals of transparency and public accountability in decision-
making.” The rule states that CEQ will use the reading room
and associated websites (particularly NEPA.gov) “to make
environmental documents more accessible to the public.”

CEQ prepared an EA for its rulemaking because

CEQ has not established any categorical exclusions.

This concise EA was published in its entirety in CEQ’s
Notice of Proposed Rulemaking (74 FR 58576;

November 13, 2009), where it took a single page of the
Federal Register notice. No comments were received on
the EA. Because these regulations “pertain solely to
procedures regarding the dissemination of information and
will have not only a minimal impact on CEQ resources,

LIELLY Lessons Learned

including paper consumption, but will conserve

resources and improve the FOIA process,” CEQ found that
the regulations will have no significant impact on the
human environment and, therefore, an EIS is not required.

CEQ’s existing FOIA regulations were promulgated
in 1977; the new regulations become effective on
September 10, 2010. More information is available at
www.whitehouse.gov/administration/eop/ceq/foia. k.

New “Proactive Disclosure Reading Room”

Responding to the Attorney General’s March 19, 2009,
memorandum on FOIA, which instructed agencies to
“readily and systematically post information online in
advance of any public request,” CEQ established, as
part of its “FOIA Requester Service Center,” a Proactive
Disclosure Reading Room. The Reading Room webpage
provides documents frequently requested under FOIA,
the legislative history of NEPA, and CEQ historical
documents, among other environmental information.

September 2010 &

IO


http://www.supremecourt.gov/opinions/08pdf/07-1239.pdf
http://www.nepa.energy.gov/documents/December2008_LLQR.pdf
http://www.aphis.usda.gov/biotechnology/downloads/alfalfa/gealfalfa_deis.pdf
http://www.supremecourt.gov/opinions/09pdf/09-475.pdf
http://www.aphis.usda.gov/biotechnology/downloads/alfalfa/gealfalfa_deis.pdf
http://www.supremecourt.gov/opinions/08pdf/07-1239.pdf
http://www.whitehouse.gov/administration/eop/ceq/foia/readingroom
http://www.nepa.gov/
http://www.whitehouse.gov/administration/eop/ceq/foia
http://www.justice.gov/ag/foia-memo-march2009.pdf
http://www.justice.gov/ag/foia-memo-march2009.pdf
http://www.whitehouse.gov/administration/eop/ceq/foia/readingroom
http://www.whitehouse.gov/administration/eop/ceq/foia/readingroom
http://www.justice.gov/ag/foia-memo-march2009.pdf
http://www.whitehouse.gov/administration/eop/ceq/foia/readingroom
http://www.supremecourt.gov/opinions/09pdf/09-475.pdf

NEPA-related courses are listed in the Lessons Learned Quarterly Report for information only, without endorsement.
Cost and schedule information are subject to change; check with the course provider.

Nicholas School of the Environment
and Earth Sciences, Duke University
919-613-8082
del@nicholas.duke.edu
www.nicholas.duke.edu/del

Tribal Consultation and Accounting
for Cumulative Effects in the NEPA Process
Durham, NC: September 13-17

$1,665

Implementation of NEPA
Durham, NC: November 1-5
$1,250

Scoping, Public Involvement
and Environmental Justice
and Socioeconomic Impact Analysis
under NEPA
Durham, NC: December 6-10
$1,665

Certificate in the National Environmental
Policy Act
Requires successful completion of one core
and three elective NEPA short courses.
Co-sponsored by the Council on Environmental
Quality.

Fee: Included in course registration.

Northwest Environmental Training Center
425-270-3274

info@nwetc.org

www.nwetc.org

NEPA: Writing the Perfect EA, FONSI or EIS
Omaha, NE: October 18-19
Billings, MT: October 21-22

$495 ($395 for Federal employees)

Preparing, Reviewing, Challenging,
and Defending Documents Prepared
under NEPA and CEQA
Pasadena, CA: October 26-27

$495 ($395 for Federal employees)

The Shipley Group
888-270-2157 or 801-447-5977
shipley@shipleygroup.com
www.shipleygroup.com

Core Principles: Telling the NEPA Story,
Keeping Documents Brief, and Meeting
Legal Requirements
Las Vegas, NV: September 14-16

$985 (GSA contract: $895)

K3 September 2010

NEPA Climate Change Analysis

and Documentation

Niceville, FL: September 22-23
$785 (GSA contract: $695)

NEPA Cumulative Effects Analysis
and Documentation and NEPA Climate
Change Analysis and Documentation
Phoenix, AZ: October 5-8

$1,185 (GSA contract: $1,095)

Applying the NEPA Process

and Writing Effective NEPA Documents

Salt Lake City, UT: October 19-22
$1,145 (GSA contract: $1,055)

Virginia Beach, VA: November 30 — December 3
$1,145 (GSA contract: $1,055) until 10/13/10

Overview of NEPA Process
and Managing NEPA Projects and Teams
Seattle, WA: October 26-29

$1,145 (GSA contract: $1,055) until 9/21/10

Managing NEPA Projects and Teams
and Reviewing NEPA Documents
St. Louis, MO: November 1-5
$1,345 (GSA contract: $1,255) until 9/28/10

Overview of the NEPA Process
Las Vegas, NV: November 3
$345 (GSA contract: $255) until 9/21/10

Applying the NEPA Process
and Advanced Environmental Cross-Cutter
Jacksonville, FL: November 16-19

$1,145 (GSA contract: $1,055) until 9/28/10

Applying the NEPA Process and Writing
Effective NEPA Documents and NEPA
Cumulative Effects Analysis
and Documentation
San Francisco, CA: December 6-10

$1,345 (GSA contract: $1,255) until 10/20/10

NEPA Certificate Program

Requires successful completion of eight

courses offered by The Shipley Group.
$5,450
Contact: Natural Resources and
Environmental Policy Program,
Utah State University; 435-797-0922
judy.kurtzman@usu.edu
www.cnr.usu.edu/htm/students/
grad-degrees/nepa

(continued on next page)
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Training Opportunities

(continued from previous page)

+  SWCA Environmental Consultants
800-828-7991
training@swca.com
www.swca.com/training

Comprehensive NEPA
San Diego, CA: October 20-22
$795

» USDA Graduate School
888-744-4723
customersupport@graduateschool.edu
http://graduateschool.edu/
course_details.php?cid=ENVS4435E

NEPA: Policy, Procedure, Science, and Art
Washington, DC: Tuesdays, September 21 —
November 23

$375

e US Institute for Environmental Conflict Resolution

(520) 901-8501
usiecr@ecr.gov
www.ecr.gov/training/training.aspx

Advanced Multi-Party Negotiation

of Environmental Disputes

Lakewood, CO: September 14-16
$750

Introduction to Managing

Environmental Conflict*

Washington, DC: September 22-23
$500

Negotiating Environmental Issues*
Washington, DC: October 26-27
$500

Customized NEPA Training

* Environmental Impact Training
512-963-1962
info@eiatraining.com
www.eiatraining.com

» Environmental Planning Strategies, Inc.
563-332-6870
jleeeps@mchsi.com
www.jlee-eps.com/workshops.php

* Environmental Training & Consulting
International, Inc.
503-274-1790
info@envirotrain.com
www.envirotrain.com

* ICF International
703-934-3603 or 800-532-4783
info@icfi.com
www.icfi.com/newsroom/
educational-opportunities.asp

* International Institute for Indigenous
Resource Management
303-733-0481
iiirm@iiirm.org
www.iiirm.org

* Co-sponsored by the DOE Office of Conflict Prevention and Resolution.

DOE Environmental Attorneys’ Training To Focus
on Conflict Resolution and Other Current Issues

The annual environmental attorneys’ training will be
held this year on October 19—20 at DOE Headquarters
in Washington, DC, with audio and video links to

be announced. This training, traditionally held for
Departmental and contractor environmental attorneys
(for whom Continuing Legal Education credits may be
available), is also open to NEPA practitioners, program
staff, and contractors involved in environmental issues.
The agenda will include current NEPA developments,
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Native American issues (including environmental conflict
resolution), natural resource damages, appropriations
related to cleanup activities, energy parks, the Recovery
Act, and other environmental issues.

For more information, and to register, contact

Steven Miller, Office of the Assistant General Counsel
for Environment, at steven.miller@hq.doe.gov or
202-586-2925. k.

September 2010
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EAs and EISs Completed

April 1 toJune 30, 2010

EAs!

Argonne Site Office/

Office of Environmental Management
DOE/EA-1670* (4/9/10)

Decontamination and Demolition of Building 310
at Argonne National Laboratory, Argonne, lllinois
Cost: $15,000

Time: 13 months

Golden Field Office/

Office of Energy Efficiency

and Renewable Energy

DOE/EA-1704* (6/4/10)

Construction and Operation of a Proposed
Cellulosic Biorefinery, BlueFire Fulton
Renewable Energy, LLC, Fulton, Mississippi
Cost: $48,000

Time: 12 months

DOE/EA-1733 (6/21/10)

Calpine Enhanced Geothermal Systems
Project, Sonoma County, California
Cost: $70,000

Time: 9 months

DOE/EA-1759* (5/17/10)

Southwest Alaska Regional Geothermal
Energy Project, Naknek, Alaska

Cost: $128,000

Time: 2 months

Office of Loan Programs

DOE/EA-1683* (5/6/10)

Loan Guarantee to Abengoa Solar, Inc.,

for the Solana Thermal Electric Power

Project near Gila Bend, Arizona

Cost: The cost for this EA was paid by the applicant;
therefore, cost information does not apply to DOE.
Time: 10 months

DOE/EA-1690* (4/20/10)

Loan and Grant to A123 Systems, Inc., for Vertically
Integrated Mass Production of Automotive-Class
Lithium-lon Batteries, Detroit, Michigan

Cost: The cost for this EA was paid by the applicant;
therefore, cost information does not apply to DOE.
Time: 9 months

DOE/EA-1692 (6/11/10)

Loan Guarantee to Red River Environmental
Products, LLC, for Construction and Start-up

of an Activated Carbon Manufacturing Facility

in Red River Parish, Louisiana

Cost: The cost for this EA was paid by the applicant;
therefore, cost information does not apply to DOE.
Time: 11 months

DOE/EA-1726* (6/3/10)

Loan Guarantee to Kahuku Wind Power, LLC,

for Construction of the Kahuku Wind Power

Facility in Kahuku, O’ahu, Hawaii

Cost: The cost for this EA was paid by the applicant;
therefore, cost information does not apply to DOE.
Time: 6 months

National Energy Technology Laboratory/
Office of Energy Efficiency

and Renewable Energy

DOE/EA-1699 (5/18/10)

Pope/Douglas Third Combustor Expansion
Project, Alexandria, Minnesota

Cost: $4,000

Time: 9 months

DOE/EA-1709* (5/14/10)

Compact Power, Inc., Electric Drive Vehicle
Battery and Component Manufacturing Initiative
Application, Holland, Michigan

Cost: $45,000

Time: 5 months

DOE/EA-1713* (4/30/10)

Celgard, LLC, Electric Drive Vehicle Battery
and Component Manufacturing Initiative Project,
Concord, North Carolina

Cost: $48,000

Time: 5 months

DOE/EA-1718* (4/7/10)

EnerG2, Inc., Electric Drive Vehicle Battery

and Component Manufacturing Initiative Project,
Albany, Oregon

Cost: $37,000

Time: 5 months

(continued on next page)

T EA and finding of no significant impact issuance dates are the same unless otherwise indicated.

* Recovery Act project
EE] September 2010
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EAs and EISs Completed
April 1 to June 30, 2010

DOE/EA-1720* (4/7/10)

Pyrotek, Inc., Electric Drive Vehicle Battery
and Component Manufacturing Initiative,
Sanborn, New York

Cost: $36,000

Time: 5 months

DOE/EA-1722* (4/21/10)

Toxco, Incorporated, Electric Drive Vehicle Battery
and Component Manufacturing Initiative Application,
Lancaster, Ohio

Cost: $20,000

Time: 5 months

DOE/EA-1723* (4/30/10)

General Motors, LLC, Electric Drive Vehicle Battery
and Component Manufacturing Initiative Application,
White Marsh, Maryland, and Wixom, Michigan

Cost: $37,000

Time: 5 months

National Energy Technology Laboratory/
Office of Fossil Energy

DOE/EA-1658 (5/6/10)

Development and Demonstration of a Biomass
Energy Center for Food Processing Applications,
Topeka, Kansas

Cost: $60,000

Time: 14 months

National Nuclear Security Administration
DOE/EA-1677 (5/6/10)

Conveyance and Transfer of the Two Land Tracts
Pursuant to Public Law 111-11, Section 13005,
Albuquerque, New Mexico

Cost: $22,000

Time: 12 months

DOE/EA-1771 (5/26/10)

U.S. Receipt and Storage of Gap Material -
Plutonium, Delaware, Georgia, South Carolina,
and Tennessee (For Official Use Only;

EA not publicly available)

Finding of No Significant Impact (available online)
Cost: $496,000

Time: 9 months

* Recovery Act project
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(continued from previous page)

Western Area Power Administration
DOE/EA-1635 (5/7/10)

Williston to Tioga Transmission Line Project,

North Dakota

Cost: The cost for this EA was paid by the applicant;
therefore, cost information does not apply to DOE.
Time: 21 months

EISs

Office of Fossil Energy/

National Energy Technology Laboratory
DOE/EIS-0409 (75 FR 28612, 5/21/10)

(EPA Rating: EC-2)

Kemper County Integrated Gasification Combined-
Cycle (IGCC) Project, Kemper County, Mississippi
Cost: The cost for this EIS was paid by the applicant;
therefore, cost information does not apply to DOE.
Time: 20 months

[Department of Defense was a cooperating agency.]

Western Area Power Administration
DOE/EIS-0415 (75 FR 30022, 5/28/10)

(EPA Rating: EC-2)

Deer Creek Station Energy Facility Project, Brookings
and Deuel Counties, South Dakota

Cost: The cost for this EIS was paid by the applicant;
therefore, cost information does not apply to DOE.
Time: 15 months

[Department of Agriculture, Rural Utilities Service
was a cooperating agency.]

ENVIRONMENTAL PROTECTION AGENCY (EPA)
RATING DEFINITIONS

Environmental Impact of the Action

LO - Lack of Objections

EC — Environmental Concerns

EO — Environmental Objections

EU — Environmentally Unsatisfactory

Adequacy of the EIS

Category 1 — Adequate

Category 2 — Insufficient Information

Category 3 — Inadequate

(For a full explanation of these definitions, see the EPA website
at www.epa.gov/compliance/nepa/comments/ratings.html.)

September 2010 EE]
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NEPA Document Cost and Time Facts

EA Cost and Completion Times

» For this quarter, the median cost for the
preparation of 14 EAs for which cost data were
applicable was $41,000; the average cost was
$78,000.

« Cumulatively, for the 12 months that ended
June 30, 2010, the median cost for the preparation
of 38 EAs for which cost data were applicable was
$45,000; the average was $67,000.

» For this quarter, the median and average
completion time for 19 EAs was 9 months.

« Cumulatively, for the 12 months that ended
June 30, 2010, the median completion time for
47 EAs was 6 months; the average was 9 months.

EIS Cost and Completion Times

* For this quarter, there were no EISs completed for
which cost data were applicable.

» Cumulatively, for the 12 months that ended
June 30, 2010, the median cost for the preparation
of 3 EISs for which cost data were applicable was
$1.4 million; the average cost was $11 million.

» For this quarter, the completion times for 2 EISs
were 15 and 20 months.

» Cumulatively, for the 12 months that ended
June 30, 2010, the median completion time for
5 EISs was 49 months; the average was
43 months.

Recent EIS-Related Milestones
June 1 to August 31, 2010

Notices of Intent

Bonneville Power Administration
DOE/EIS-0451

Hooper Springs Substation and Hooper Springs-
Lower Valley Transmission Line, Caribou County,
Idaho

July 2010 (75 FR 39241, 7/8/10)

Office of Electricity Delivery

and Energy Reliability

DOE/EIS-0447

Champlain Hudson Power Express Transmission
Line Project, New York

June 2010 (75 FR 34720, 6/18/10)

Office of Fossil Energy
DOE/EIS-0444*

Texas Clean Energy Project (TCEP),
Ector County, Texas

June 2010 (75 FR 30800, 6/2/10)

DOE/EIS-0445*

American Electric Power Service Corporation’s
Mountaineer Commercial Scale Carbon Capture and
Storage Demonstration, Mason County, West Virginia
June 2010 (75 FR 32171, 6/7/10)

* Recovery Act project
** Not previously reported in LLQR

EX] September 2010

Amended Notice of Intent

Office of Environmental Management
DOE/EIS-0283-S2

Supplemental Environmental Impact Statement for
Surplus Plutonium Disposition, Savannah River Site,
Aiken, South Carolina

July 2010 (75 FR 41850, 7/19/10)

Draft EISs

Bonneville Power Administration

DOE/EIS-0422

Central Ferry-Lower Monumental 500-kilovolt
Transmission Line Project, Garfield, Columbia, and
Walla Walla Counties, Washington

July 2010 (75 FR 38517, 7/2/10)

Western Area Power Administration
DOE/EIS-0427

Grapevine Canyon Wind Project, Coconino County,
Arizona

July 2010 (75 FR 43160, 7/23/10)

DOE/EIS-0433**

Keystone XL Oil Pipeline Project

April 2010 (75 FR 19969, 4/16/10)
[Department of State is the lead agency;
WAPA is a cooperating agency.]

(continued on next page)
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Recent EIS-Related Milestones

June 1 to August 31, 2010

DOE/EIS-0435

Modification of the Groton Generation Station
Interconnection Agreement, Brown County,
South Dakota

August 2010 (75 FR 47591, 8/6/10)

Final EISs

Office of Energy Efficiency

and Renewable Energy/Golden Field Office
DOE/EIS-0407*

Abengoa Biorefinery Project near Hugoton, Stevens
County, Kansas

August 2010 (75 FR 51458, 8/20/10)

[EPA notice correcting 30-day wait period

75 FR 52736, 8/27/10]

Western Area Power Administration
DOE/EIS-0418

South Dakota Prairie Winds Project, Aurora, Brule,
Jerauld, and Tripp Counties, South Dakota

July 2010 (75 FR 44951, 7/30/10)

[Co-lead: Department of Agriculture, Rural Utilities
Service]

Records of Decision

Office of Fossil Energy/

National Energy Technology Laboratory
DOE/EIS-0409

Kemper County Integrated Gasification Combined-
Cycle (IGCC) Project, Kemper County, Mississippi
August 2010 (75 FR 51248, 8/19/10)

Western Area Power Administration
DOE/EIS-0415

Deer Creek Station Energy Facility Project, Brookings

and Deuel Counties, South Dakota
July 2010 (75 FR 39926, 7/13/10)

* Recovery Act project
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Amended Record of Decision

Office of Environmental Management
DOE/EIS-0119

Decommissioning of Eight Surplus Production
Reactors at the Hanford Site, Richland, Washington
July 2010 (75 FR 43158, 7/23/10)

Supplement Analysis

Office of Environmental Management

Decommissioning of Eight Surplus
Production Reactors
(DOE/EIS-0119)

DOE/EIS-0119/SA-01

Decommissioning of Eight Surplus Production
Reactors at the Hanford Site, Richland, Washington
(Decision: No further NEPA review required)

July 2010

September 2010 X1


http://www.wapa.gov/transmission/groton/GrotonDEIS.pdf
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr06au10-69.pdf
http://nepa.energy.gov/1507.htm
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr20au10-44.pdf
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr27au10-50.pdf
http://www.wapa.gov/transmission/sdprairiewinds.htm
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr30jy10-40.pdf
http://nepa.energy.gov/1445.htm
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr19au10-39.pdf
http://nepa.energy.gov/documents/EIS-0415_F.pdf
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr13jy10-63.pdf
http://nepa.energy.gov/documents/EIS-0119.pdf
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr23jy10-62.pdf
http://nepa.energy.gov/documents/EIS-0119.pdf
http://nepa.energy.gov/documents/EIS-0119F-SA-01.pdf

What Worked and Didn’t Work in the NEPA Process

To foster continuing improvement in the Department’s
NEPA Compliance Program, DOE Order 451.1B
requires the Office of NEPA Policy and Compliance

to solicit comments on lessons learned in the process
of completing NEPA documents and distribute
quarterly reports.

Scoping
What Worked

 Internal scoping meeting. An internal scoping meeting
was held with the EA preparation team to foster efficient
interactions among the participants.

*  Advance scoping. The EA was scoped well in advance.
(This is the third EA for the subject project.) Some
changes to the project necessitated additional NEPA
documentation.

» Coordination. Extensive coordination with the applicant
during the scoping phase transformed the EA proposed
action from a greenfield development to an existing
facility retrofit with only minor new construction.

* Early issue identification. Early coordination with
the cooperating agency, as well as with EPA and the
U.S. Fish and Wildlife Service (FWS), identified
potential issues early in the NEPA process.

Data Collection/Analysis
What Worked

*  Good communication. The EA contractor maintained
regular communication with the project manager
and team members to ensure proper collection and
interpretation of characterization data.

* Use of pre-existing data. Data from previous EAs on the
same subject were used and referenced where relevant.

Schedule

Factors that Facilitated Timely Completion
of Documents

» Effective document manager. The document manager
ensured that the EA was on schedule and that all
milestone dates were met.

Ex] September 2010

The material presented here reflects the personal
views of individual questionnaire respondents, which
(appropriately) may be inconsistent. Unless indicated
otherwise, views reported herein should not be
interpreted as recommendations from the Office

of NEPA Policy and Compliance.

* EA coordinator assigned. A coordinator was assigned
to communicate the NEPA document manager’s
expectations and to keep the contractor on track.
Biweekly progress meetings, collaboration on succinct
data calls, and data call follow-ups were all used.

* Responsive applicant. A very responsive applicant and
close coordination with FWS during the Endangered
Species Act Section 7 consultation facilitated timely
completion of the EA. Additionally, the applicant was
very cooperative and quick to respond to requests for
additional information.

* Legal coordination. Close coordination with DOE
legal counsel regarding the progress of the draft EA
and Biological Opinion helped maintain the project’s
schedule.

* Pre-briefings. Providing a pre-briefing to DOE legal
counsel prior to their review of the draft EA helped to
apprise them of all issues, which facilitated a timely
iterative review process.

* Organized review process. Reviews were completed in a
timely manner. Early coordination with the cooperating
agency established guidelines for receiving timely input.
Weekly review meetings with the applicant, cooperating
agency, and the NEPA support contractor identified
problem areas early.

Factors that Inhibited Timely Completion
of Documents

e Review process. The amount of time it would take for
DOE reviews and concurrence for both the draft and
final EA was not fully understood and planned for in the
original schedule.

* Loss of key personnel. Two of three key personnel left
the contractor’s project team about midway through the
project.

» Disregard for schedule. The internal DOE EA review
schedule was disregarded.

e Unanticipated comments. Internal DOE reviews
required additional time to respond to unanticipated
comments.

(continued on next page)
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Questionnaire Results

What Worked and Didn’t Work

* Incomplete scoping. Two mutually exclusive options
were included in the proposed action, but the second
option had not been scoped.

*  Competing workload. DOE workloads caused slight
delays in timely review of EA drafts.

* Extensive consultation. Extensive tribal consultation
requests lengthened the EA process.

Teamwork

Factors that Facilitated Effective Teamwork

*  Open communication. Communication was the key
to good teamwork among the contractors, the DOE
team, and the applicant. Constant communication
and face-to-face interactions with the contractor
and the applicant helped to avoid problems and
misunderstandings.

* Productive meetings. Efficient and timely meetings and
quick follow-up facilitated teamwork.

* Regular interaction with cooperating agencies. Regular
meetings during the NEPA process with cooperating

agencies helped facilitate teamwork and EA preparation.

* Diverse experts. Integration of outside consultants
and resource experts assisted the team’s effective
preparation of the EA.

* Project management involvement. The DOE project
manager was involved in all major decisions regarding
EIS analysis of impacts.

» Establishing rules. The NEPA support contractor was
new to DOE NEPA work and ground rules for involving
DOE in the analysis were established.

Factors that Inhibited Effective Teamwork

* Last-minute concerns. Extensive coordination with
DOE staff review team was disrupted by concerns
raised late in the review process.

Process

Successful Aspects of the Public
Participation Process

*  Prompt agency response. Comments from the state’s
environmental protection and historic preservation
agencies were prompt and responsive, and no objections
were received.
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(continued from previous page)

*  Multiple media outlets. Publishing the notice of
availability in four local newspapers, and providing
drafts directly to several stakeholders, elicited several
comments.

* Early stakeholder support. Early endorsement of the
project site by environmental groups provided the
applicant assurance during preparation of the EA.

* Public approval. State and local officials were
supportive of the project.

* Meeting location. A scoping meeting location near the
project location facilitated public participation.

 Postcard use. Postcards were sent to landowners in the
area notifying them of the scoping process and the draft
EIS public hearing.

Usefulness

Agency Planning and Decisionmaking:
What Worked

» Conservative impact analysis approach. The EA
established conservative environmental assumptions.
Utilizing this approach ensured that the execution of the
project would be within the established environmental
boundaries.

» Confidence provided by the NEPA process. The NEPA
process provided assurances to the decisionmakers that
the project would be able to comply with applicable
environmental regulations and thus proceed as planned.

» Applicant influenced. The NEPA process was of
particular value in influencing the decisionmaking
process of the program applicant. The NEPA process
was the impetus behind the applicant’s full consideration
of the environmental consequences of their proposals.
The applicant’s willingness to provide detailed surveys
and analyses for the EA facilitated informed and sound
decisionmaking.

» Agency procedure. The NEPA process played a role in
agency planning because it was viewed as a prerequisite
to project approval.

* Cooperative decisionmaking. While this action could
have been categorically excluded under DOE NEPA
regulations, one of the cooperating agencies wanted an
EA prepared. DOE management agreed to its request,
resulting in cooperative and sound decisionmaking.

(continued on next page)
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Questionnaire Results

What Worked and Didn’t Work

 Issue identification. The NEPA process identified
potential issues related to the connected action of
development of a lignite mine that otherwise may not
have been addressed as early in the process.

Agency Planning and Decisionmaking:
What Didn’t Work

*  Multiple EAs. The NEPA process had little influence on
planning or decisionmaking. This third EA for the project
was prepared to address a modification.

* Applicant environmental report. The environmental report
submitted by the applicant and the fact that required
permits had been issued, rather than the DOE NEPA
process, influenced DOE’s decisionmaking.

Enhancement/Protection
of the Environment

 Potential impacts minimized. Environmental protection
was enhanced because project activities were not only
assessed but also revised, resulting in lesser impacts.

* Prior agency NEPA process. The project was already
undergoing NEPA review by another Federal agency
before DOE became the lead agency. Measures to
minimize potential impacts were identified prior to
DOE’s involvement.

* Control measures employed. The NEPA process ensured
that all practicable environmental control measures
were considered and employed.

* Protection provided by other laws. The environment
was protected by the oversight of other agencies and
laws, rather than the NEPA process for this project.

* Permits issued. Measures to minimize potential impacts
had already been determined through state and local
permit conditions.

» Environmental consequences averted. As a result of
the NEPA process, the impacts that would have been
associated with a greenfield development were avoided.
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(continued from previous page)

Other Issues
Guidance Needs Identified

* Administrative Record guidance. Official DOE
guidance on compiling and managing an Administrative
Record is needed.

* GC guidance. Guidance is needed regarding what
constitutes a “legally required” comment versus one
that is just “suggested,” as discussed in a memorandum
from the General Counsel regarding NEPA process
improvements.

* Guidance on in-progress projects. The NEPA process
began after construction was underway, prompting the
need for guidance regarding NEPA review of privately
financed projects that are in progress.

» Executive Orders. Procedures for satisfying Executive
Orders on protection of children and invasive species
control should be developed.

Effectiveness
of the NEPA Process

For the purposes of this section, “effective” means that

the NEPA process was rated 3, 4, or 5 on a scale from

0 to 5, with 0 meaning “not effective at all” and 5 meaning
“highly effective” with respect to its influence on
decisionmaking.

For this issue, in which 7 questionnaire responses were
received for EAs and 1 response was received for an
EIS, 4 out of 8 respondents rated the NEPA process as
“effective.”

* A respondent who rated the process as “5” stated that
NEPA played a major role in the applicant’s (but not
DOE’s) decisionmaking. The project was modified after
the applicant considered the environmental and NEPA
process implications derived from the original proposal.
As a result, the applicant consulted with DOE staff and
decided to reshape its proposal to diminish the amount
of construction initially planned.

» A respondent who rated the process as “5” stated that
NEPA goes beyond the permit requirements that any
project must meet. Public participation and identification
of mitigation measures would otherwise not occur.

(continued on next page)
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Questionnaire Results

What Worked and Didn’t Work

* A respondent who rated the process as “4” stated that
the NEPA process is a vital planning tool for identifying
environmental aspects and impacts in accordance with
requirements of the DOE Environmental Management
System.

» A respondent who rated the process as “4” stated that
the NEPA process played an influential role in the
decisionmaking process as the finding of no significant
impact reassured decisionmakers that an environmentally
benign site was chosen that would not pose problems for
the overall viability of the project.

» A respondent who rated the process as “2” stated that
properly completing the Endangered Species Act
Section 7 consultation was essential to the success of the
project. Most of the NEPA work was already done by
FWS before DOE became the lead agency.

(continued from previous page)

* A respondent who rated the process as “2” stated that
construction of the project was already underway and
permits were issued when DOE became involved and
began its NEPA process. As a result, DOE had a good
indication from the environmental report submitted with
the application that the project would not be delayed or
undesirable as a result of environmental concerns.

* A respondent who rated the process as “1” stated that the
NEPA process had little influence on the project because
this was the third EA created for the purpose of assessing
scope changes already determined to be needed.

» A respondent who rated the process as “1” stated that a
public law that triggered this action had greater influence
over DOE decisions than NEPA. L.

EPA Reference for Energy Efficiency Planning and Analysis

The Environmental Protection Agency’s (EPA’s) Office

of Federal Activities has compiled a comprehensive
resource on how energy efficiency decisions are made in
the Federal government and how Federal energy efficiency
policies help to increase energy independence and reduce
environmental pollution. The Energy Efficiency Reference

for Environmental Reviewers, recently posted on EPA’s

website, is intended to serve as a guide to EPA staff in
preparing scoping comments and formal EIS review
comments.

The Reference takes the reader through the field of Federal
energy efficiency policy and requirements, beginning with
a chapter on relevant laws, regulations, Executive Orders,
Directives, and Guidance documents. Next the Reference
describes Federal programs promoting energy efficiency,
listed by topic, including appliances and equipment,
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facility siting and construction, buildings and housing,
military installations, laboratory and industrial facilities,
and vehicles and transportation facilities. The Reference
then provides background information on a wide variety of
renewable energy technologies. It also contains a chapter
on training opportunities for those wanting more detailed
information on energy efficiency.

Although produced for EPA staff, this reference manual may
be of interest to those planning to prepare NEPA documents
because EPA will use the Reference as it reviews EISs. The
Reference cites the Council on Environmental Quality
NEPA regulations (40 CFR 1502.16(e)) which specify
consideration of energy requirements and conservation
potential in EISs. The Reference also contains citations to
dozens of source documents, including URL links, that may
be generally useful to NEPA practitioners. L
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At a celebration of the 40" Anniversary of the National
Environmental Policy Act (NEPA), sponsored by the
Environmental Law Institute (ELI) and the Partnership
Project, the framers of the landmark legislation joined
current practitioners in praising NEPA’s transformative
influence on environmental awareness and citizen
participation in Government decisionmaking. Participants
described many examples of the effectiveness of NEPA in
making Government more responsive.

Featured speakers included Representative John Dingell,
who in 1969 (with Senator Henry “Scoop” Jackson)
introduced the bill, which was signed by President
Richard Nixon on January 1, 1970; Mr. Russell Train, who
advised both Senator Jackson and the White House on
environmental policy and served as the first Chair of the
Council on Environmental Quality (CEQ) from 1970 to
1973; and Mr. Gary Guzy, current Deputy Chair and

General Counsel at CEQ.
(continued on page 3)

Mr. Train (left) and Rep. Dingell congratulated each other after
recounting NEPA’s creation and positive results. Mr. Guzy
(center) provided CEQ’s forward look. (Photo courtesy of ELI.)

CEQ Issues Categorical Exclusion Guidance

After coordinating with Federal agencies and addressing
public comments, the Council on Environmental Quality
(CEQ) issued final guidance on Establishing, Applying,
and Revising Categorical Exclusions under the National
Environmental Policy Act on November 23, 2010. The
guidance was developed to assist agencies in making their
NEPA processes more transparent and efficient. It does not

impose new requirements and allows for agency flexibility.

CEQ’s recommendations describe how to: establish

a categorical exclusion (CX) (including defining and
substantiating it); apply a CX (including determining
when to prepare documentation and involve the public);
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and conduct periodic reviews of CXs to
assure their continued appropriateness and
usefulness.

Appropriate reliance on categorical exclusions
provides a reasonable, proportionate, and
effective analysis for many proposed actions,
helping agencies reduce paperwork and delay.

— CEQ Guidance, Introduction

(continued on page 8)
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Inside LESSONS LEARNED

Welcome to the 65 quarterly report on lessons learned in

the NEPA process. In this issue, we conclude our celebration
of the 40" Anniversary of NEPA and look forward in the

year ahead to implementing new tools from the Council on
Environmental Quality and finalizing our NEPA rulemaking.
Thank you for your continuing support of the Lessons Learned
program. As always, we welcome your suggestions for
improvement.

NEPA 40™ Anniversary Symposium............cccceeeveveereererieeenns
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Director

Office of NEPA Policy and Compliance

Be Part of Lessons Learned

We Welcome Your Contributions

We welcome suggestions, comments, and contributed
drafts for the Lessons Learned Quarterly Report.

We especially seek case studies illustrating successful
NEPA practices. Draft articles for the next issue

are requested by February 1, 2011. Contact

Yardena Mansoor at yardena.mansoor@hq.doe.gov.

Quarterly Questionnaires Due February 1, 2011
Lessons Learned Questionnaires for NEPA documents
completed during the first quarter of fiscal year

2011 (October 1 through December 31, 2010)

should be submitted by February 1, 2011, but
preferably as soon as possible after document
completion. The Questionnaire is available on

the DOE NEPA Website at nepa.energy.gov under
Lessons Learned. For Questionnaire issues, contact
Vivian Bowie at vivian.bowie@hq.doe.gov.

LLQROnline

The Office of NEPA Policy and Compliance
notifies the DOE NEPA Community and other
interested parties by email when each new quarterly
issue is posted on the DOE NEPA Website (above)
under Lessons Learned. We provide paper copies
only on request. Send distribution requests to
yardena.mansoor@hq.doe.gov.

Printed on recycled paper

This icon indicates that LLOR online (nepa.energy.gov under Lessons Learned) provides a link to a referenced
webpage whose URL is too long to be useful when printed.

Mark Your Calendars: Upcoming Conference
NAEP 2011 Conference Includes NEPA and Energy Symposia

The National Association of Environmental Professionals (NAEP) 2011 conference will be held
April 26-29 in Denver. The theme of this year’s conference is Seventh Generation Thinking:

Learning from the Past — Planning for the Future.

As part of its annual conference, NAEP will hold two concurrent symposia on Tuesday, April 26. The NEPA
Symposium will cover a variety of topics within the NEPA field, such as streamlining the contracting process,
using geographic information systems and other tools to streamline alternative selection, linking planning and
NEPA, document quality initiatives, and fast-tracking projects funded by the American Recovery and Reinvestment
Act. The Energy Symposium will cover environmental planning associated with renewable and non-renewable
energy siting and operation, including NEPA analysis considerations associated with applying for Federal financing
under DOE and U.S. Department of Agriculture Rural Utilities Service programs. Registration and additional

information are available at www.naep.org.
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In introducing the featured speakers, ELI President
Leslie Carothers said she was especially pleased to have
distinguished speakers involved in the creation of NEPA
— Mr. Dingell and Mr. Train — as well as a current leader
guiding its future — Mr. Guzy, and to be part of a program
to showcase “an often untold story” of NEPA’s successes.

Looking back on NEPA’s origins, speakers at the
40™ Anniversary Celebration noted the “surprising”
positive results of the legislation:

* “NEPA’s requirement to ‘look before you leap’ has
stopped many terrible mistakes from happening,”
Mr. Dingell said.

* “No doubt NEPA is one of the most significant acts of
legislation of our time,” said Mr. Train.

Looking forward, Mr. Guzy noted NEPA’s continuing
importance, citing President Obama’s 2010 proclamation on
NEPA and the new guidance tools that CEQ is developing to
reinvigorate NEPA (pages 1 and 19).

The 40™ Anniversary Celebration, held September 15,
2010, at the U.S. Capitol Visitor Center, also featured

a symposium panel that focused on the importance of
public participation in the NEPA process (page 4) and
the issuance of the publication NEPA Success Stories:
Celebrating 40 Years of Transparency and Open
Government (page 13). Photographs in these articles are
provided courtesy of ELI.

Turning Initial Opposition to Support

Mr. Train described his early work on environmental
issues, beginning in 1968, when he was president of the
Conservation Foundation (now called the World Wildlife
Fund). He said Senator Jackson and members of his

staff asked him to support work on environmental impact
assessment as a government process, and the Conservation
Foundation agreed. After President Nixon was elected in
1968, Nixon’s transition staff asked him to work on a task
force on the environment and establish a White House
focal point on environmental policy called the Interagency
Environmental Council. Mr. Train noted, “It accomplished
nothing.”

“What we launched
in 1970 has become
a contribution to the
planet not less than
to our citizenry,”

Mr. Train wrote in the
foreword to NEPA
Success Stories.
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As Under Secretary of the Department of the Interior in
1969 and 1970, he said he expressed the White House’s
opposition to proposed NEPA legislation on the grounds
that there already was an Interagency Environmental
Council. However, Mr. Train said he subsequently
managed to persuade the White House to change its
position on NEPA because, he believes, he convinced the
White House that NEPA was going to pass in the House of
Representatives overwhelmingly. Mr. Train recalled that
he received a standing ovation when he testified in favor of
NEPA when the legislation was introduced by Mr. Dingell.

How the Decade of the Environment Began

“I didn’t realize it’s been 40 years!” Mr. Dingell told
celebration participants as he began his remarks.

“NEPA is a rather peculiar law. It surprised everybody.”
“NEPA had no real effect until lawsuits were decided,”
Mr. Dingell explained. “Surprisingly,” he said, “business
found virtue in NEPA” because they could learn what to
expect from Government.

Among other effects of NEPA, Mr. Dingell said “the
Army Corps of Engineers became good stewards of

the environment. Also, after the Calvert Cliffs case, the
Atomic Energy Commission became an open entity.

The best thing that is in NEPA is what Senator Jackson
added on the Senate side — the requirement to prepare an
environmental impact statement [EIS]. Also, the Council
on Environmental Quality turned out to be a useful tool.”

“NEPA covers

every situation

that we confront,”
Rep. Dingell said.
“Despite attacks
over the years,
people realized the
tremendous success
of the statute.”

In describing the statute’s creation, Mr. Dingell said he
“never thought Nixon would look kindly on NEPA, but

it came together for reasons hard to explain. The real
author of NEPA was Senator Jackson, who got things
done quickly, in unconventional ways.” Mr. Dingell noted
that the Senate bill focused on the EIS, the proposition
that Government had to be an open process, and the
recognition resulting from past government agency
decisions of the need to “look before you leap.” He
recalled that the House “received it kindly.”

After a few hearings, the bill made it out of a “remarkably
bi-partisan committee” and through the House. He further
recalled that, after conference with the Senate, the support

(continued on page 7)
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Symposnum Reflects on NE A’s Successes and Challenges

By: Eric Cohen, Office of NEPA Policy and Compliance

“The purpose of the symposium is . . . to focus on that
aspect of NEPA which draws on the collective wisdom
and expertise of the American people and agencies of
state, local, tribal and Federal governments in making
better decisions,” said Jim McElfish, Director of the
Environmental Law Institute’s (ELI’s) Sustainable Use
of Land Program, at the recent NEPA 40™ Anniversary
Celebration.

“Democratic wisdom underneath,” Mr. McElfish said,
quoting the American poet Walt Whitman, is the part

of NEPA that really appeals as Government seeks to

make better decisions. Mr. McElfish asked symposium
panelists how engagement with the public improves
decisionmaking, how agency practice has improved the
NEPA process, and what are opportunities to “make NEPA
work even better than it has these first 40 years.”

Ecological Basis Gives NEPA Resiliency

“Has age dampened NEPA’s resilience?” asked Professor
Sam Kalen. “After 40 years, it is not surprising that some
have begun a dialogue about whether NEPA can
accommodate modern day issues and concerns,” he said.
I would like to suggest that NEPA is perhaps one of the
most resilient environmental laws, capable of adapting
over time to changing circumstances.” Professor Kalen
said that NEPA’s resiliency in large measure reflects
Congress embracing the role of ecology in public
administration when drafting NEPA.

“NEPA’s journey began with ecologists’ efforts to
convince Congress of the role of ecology in the national
agenda,” Professor Kalen said. He cited the influence

of Eugene Odum’s classic text book, Fundamentals of
Ecology, and recounted how the importance of ecology in
public administration was recognized by Lynton Caldwell
in his influential Congressional staff memorandum in
1967. Mr. Caldwell, then a consultant to Senator Jackson,
is widely recognized as a principal architect of NEPA and
author of the action-forcing provision in the statute
requiring a “detailed statement.”!

Ecosystem Services and Adaptive Management

Two ecology concepts have been gaining prominence over
the past 20 years and these align with the NEPA process,
Professor Kalen said. He explained that the central thesis
of the first concept, ecosystem services, is that ecological
resources serve as natural capital for producing not only
valuable commodities such as timber, minerals, and
water, but also valuable services, such as water filtration,
storm surge mitigation, water recharge, soil stability, and
pollination. Identifying, analyzing, and evaluating the
benefits that ecosystems provide, and the impact of people
on these resources, requires a blend of disciplines, as does
the NEPA process, he said.

Professor Kalen described how the second concept,
adaptive management, is rooted in the ecologist’s growing
recognition of the dynamic or chaotic state of nature,
which results in uncertainty regarding predictions of
future environmental impacts. He said that the Council
on Environmental Quality (CEQ) recognized the non-
static nature of the environment in recent draft guidance
emphasizing the importance of monitoring to verify
predicted impacts and enable appropriate measures to be
taken if the predictions proved to be incorrect. “Adaptive
management means there is not a single decisionmaking
event, as has often been the case under NEPA,” he said.

“NEPA has proved resilient enough to respond to these
evolving concepts, and I am confident that NEPA also will
respond to other issues such as climate change and other
future challenges,” he concluded.

The Profound Influence of NEPA

“Alternatives and mitigation have become part of how
we think because of NEPA,” said Mr. Yost, key author of
the CEQ NEPA Regulations and currently Partner, SNR
Denton US LLP.

“The current practice of public participation is not as the
founders envisioned. The statute requires Federal agencies
to obtain the comments of other Federal agencies and

(continued on next page)

T Mr. Caldwell, the “Father of NEPA,” served as a consultant to the Senate Committee on Interior and Insular Affairs when he prepared
A National Policy for the Environment, much of which was incorporated into NEPA. See LLQR, September 2006, page 1, for additional

information on Mr. Caldwell’s NEPA contributions.
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make the comments available to the President and the
public. As originally written, however, NEPA documents
were to be made publicly available only through the
Freedom of Information Act (FOIA). Nothing further was
required,” he said.

“NEPA has become a public participation model,” said
Mr. Yost as he described several aspects of public
participation under NEPA. He pointed out that public
participation as practiced today was not required until
CEQ Guidelines, and later CEQ Regulations, were issued.

Mr. Yost noted that the concept of “scoping” was
borrowed from the Massachusetts Environmental Policy
Act. CEQ Regulations regarding commenting on draft
EISs, the “waiting period” after a final EIS, and the
public participation provisions in 40 CFR 1506.6 today
are the heart of the public participation mechanism. The
requirement for records of decision was borrowed from
the State of California, including that decisions must be
linked to environmental considerations in an EIS. Mr. Yost
noted a longstanding tension between public participation
and efficiency of the NEPA process, which has resulted in
periodic consideration of time limits.

NEPA has furthered not only its stated aim
of building environmental considerations
into Government decisionmaking. [NEPA
has] become an instrument of democracy —
building public participation into that very
decisionmaking.

— Nicholas Yost
former CEQ General Counsel

Mitigation Successful in Reducing Impacts

In discussing litigation trends, Mr. Yost noted that all

“16 or 17 Supreme Court rulings were anti-NEPA.”

He cited a key Supreme Court finding! that NEPA is

a procedural law, not a substantive law that dictates
outcomes. “Courts of Appeal, however, have unanimously
upheld the concept of mitigated findings of no significant
impact [FONSIs]; these courts reasoned that NEPA is not
intended to generate paperwork, but rather to generate
environmental results. Mitigated FONSIs with enforceable
provisions are substantive,” Mr. Yost stated.

“This finding is significant,” he said, because of the large
number of environmental assessments (EAs) prepared

40th Annive l‘SEll‘y Sym pOSium (continued from previous page)

in comparison with EISs: agencies annually complete
about 450 draft and final EISs for about 225 EIS projects,
and issue 40,000 EAs. CEQ’s early opposition to
mitigated FONSIs has been overtaken by the significant
environmental results achieved through EAs with
mitigation.”

On reflection, Mr. Yost noted that NEPA has spawned
progeny in state law and has been imitated by similar laws
in more than 80 countries. “NEPA has served the Nation
well. Happy Birthday!” he concluded.

What Works and What Doesn’t Work
in Public Participation

“We’ve come a long way since the original statute was
issued, under which members of the public might have
needed to file a FOIA request to see an EA,” Ms. Bear
said. “The most important innovation in NEPA is the
requirement to consider alternatives. Alternatives have
been and remain the most important vehicle for public
involvement.”

Ms. Bear cited DOE innovations in public involvement, such
as recent posting of categorical exclusion determinations on
the Internet. She also recounted stories of members of the
public seeking to understand the NEPA process, which
inspired her to prepare a basic primer on NEPA, published
by CEQ in December 2007. [4 Citizen's Guide to the
NEPA: Having Your Voice Heard is available on the CEQ
and DOE NEPA websites (respectively, NEPA.gov and

nepa.energy.gov).|

She issued a plea for future improvements to the NEPA
process, including:

* Public education. “We need to do a better job on public
education, even before we get to a proposed action.
Websites are not enough. We need to explain to the
public the structure of agencies, not recite the NEPA
regulations to them.”

* Open houses. “Agency field offices should conduct
open houses at least annually to explain the NEPA
process, rather than trying to explain the process at the
time of a hearing on an EIS.”

(continued on next page)

" From the Vermont Yankee case [Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 548-549 (1978)].
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e Appropriate public forums. “Agencies should be
flexible in public forums. For example, coffee house
settings may be appropriate in Seattle. An easy way
to improve is to understand, starting at the scoping
process, how the public wants to be involved. I have
experienced situations with demographic groups
that hate formal hearings, but the agency refused to
consider other formats. On the other hand, I have also
experienced situations where a sophisticated audience
wanted a formal hearing on the record, but the agency
refused.”

Dinah Bear summarized several recommendations

from the 2008 National Academy of Sciences report,
Public Participation in Environmental Assessment

and Decisionmaking, which concluded that public
involvement usually leads to better environmental
decisionmaking, and described her observations of their
applicability to the NEPA process:

e Ensure clarity of purpose. “Clarity is a make-
or-break factor for success. Explaining why an
agency is undertaking NEPA is especially important
for programmatic EISs. Some recent high profile
programmatic EISs had no clear purpose. When I
asked why the agency was preparing the document
and what decisions needed to be made, agency
officials responded ‘lawyers said to do it and that they
did not know what decisions were to be made.”

e Use the environmental review process to inform
decisions. “Agencies are getting better at using
NEPA documents to actually inform their decisions,
but there is still some need for improvement.”

* Ensure adequate resources and staff. “This
longstanding problem for agencies has been getting
worse.” Ms. Bear noted that one agency that recently
lost NEPA staff sought environmental information
from the public because the agency lacked the
resources to obtain the information independently.
“It didn’t work,” she said.

* Ensure appropriate timing of environmental
reviews relative to decisions. “Setting unrealistic
schedules, such as 6 months to complete an EIS, has
been done but rarely succeeds.”

* Do not fear the public. “This continues to be a
problem for some agencies.”
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The Importance of Consideration
of Alternatives by the Public

“No U.S. law comes close to NEPA in its honoring of
public input and acknowledgement that anyone might have
a better idea or information . ... No U.S. law implements
democracy more comprehensively than NEPA,” said

Ms. O’Brien.

She described the significant positive contributions of
NEPA from her perspective at Grand Canyon Trust, a
conservation organization advocating for science-based
solutions to energy, water, public lands, and Native
American community issues throughout the

Colorado Plateau.

“NEPA supports American ingenuity,” she said. “This
results from the consideration of alternatives. Alternatives
are at the heart of NEPA,” she said. “Through the
requirement to consider alternatives in 40 CFR 1502.14,
NEPA provides a clear basis for choice, and the ability

to achieve, if not consensus, then at least a disinclination
to litigate.”

Ms. O’Brien said she was pleased to present a beautiful
publication, NEPA Success Stories: Celebrating 40 Years
of Transparency and Open Government. Issued jointly

by ELI, the Grand Canyon Trust, and the Partnership
Project, this publication reflects the effectiveness of NEPA
in making Government more responsive (related article,
page 13). Noting that there have been numerous NEPA
success stories, Ms. O’Brien said that 13 examples were
selected for inclusion in the publication, and described
several examples (e.g., the Moab Uranium Millsite project)
that illustrate the importance of considering alternatives.
“Just the process of examining alternatives usually leads
to better decisions, including the success stories featured
in the publication,” Ms. O’Brien said, in response to

a comment from the audience stating that NEPA is
ineffective because it is “procedural.”

(continued on next page)
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Good Public Participation
and DOE’s Recent Efforts

“Good decisionmaking is why NEPA matters,”
Ms. Borgstrom said, referring to DOE’s three examples
among the 13 in the NEPA Success Stories publication.

Observing that she was the only current Federal employee
on the panel, Ms. Borgstrom said that, based on her
experience at DOE “since day 1,” she has learned the
importance of good public participation, which sometimes
is a struggle.

In response to a comment from the audience questioning
the value of public participation in the NEPA process,
Ms. Borgstrom said, “the process itself deselects a lot of
bad ideas, so bad ideas never make it to the table because
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the agency knows that they would be subject to public
scrutiny.”

Ms. Borgstrom described DOE efforts to foster public
participation in the NEPA process, focusing on use of
technology. “Knowledge is power,” she said, “and proper
use of the Internet is part of good government.” She said
the DOE NEPA Website has evolved into an effective
community bulletin board, and is a resource for “all things
NEPA at DOE” for NEPA practitioners as well as members
of the public.

Ms. Borgstrom described key features of the DOE NEPA
Website, including: requirements and guidance (including
LLQRs), an archive of completed NEPA documents, a
public participation calendar, and monthly updates of
NEPA document schedules and status reports.

In addition, Ms. Borgstrom described relatively new
features reflecting DOE transparency initiatives, including
DOE’s online posting of: (1) categorical exclusion
determinations and an associated central database of

the determinations on the DOE NEPA Website (LLOR,
December 2009, page 1; March 2010, page 1), and

(2) draft EAs and an associated email notification system
(LLOR, September 2010, page 1). k.

CQIEbl‘ati n g N EPA (continued from page 3)

of one more Senator was needed. After working on a
compromise for about three months, Mr. Dingell said “we
wound up with the same bill as the original. The problem
became: how to get the bill signed? Nixon signed it on
New Year’s Day, and said ‘this is going to be the decade of
the environment,” which turned out to be true.”

Economic, Environmental Health
Linked to NEPA

Mr. Guzy said he remembered his first meeting with

Mr. Dingell and learning of his reverence for the
environment. He also recalled reading the September 23,
1969, Congressional Record when Mr. Dingell introduced
NEPA in the House.

Looking to NEPA’s continued importance in the future,
Mr. Guzy cited President Obama’s proclamation on NEPA
(LLOR, March 2010, page 7) and pointed to new tools that
CEQ is developing to reinvigorate NEPA.
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Mr. Guzy said that
CEQ is developing
new tools to
reinvigorate NEPA,
including guidance on
categorical exclusions
(issued), mitigation
and monitoring, and
greenhouse gas
emissions.

“America’s economic health is inexorably linked to
environmental health, and so it is linked to NEPA,” he
said. “I look forward to furthering the Administration’s
efforts to ensure there is a strong scientific and legal

basis for our environmental policy; move the nation to
greater reliance on clean energy and to increased energy
security; combat global warming while growing the green
economy; provide increased protection for public health
and the environment; and protect and restore our great
ecosystems,” said Mr. Guzy. k.

December 2010


http://www.nepa.energy.gov/documents/December2009LLQR.pdf
http://www.nepa.energy.gov/documents/December2009LLQR.pdf
http://www.nepa.energy.gov/documents/March2010LLQR.pdf
http://www.nepa.energy.gov/documents/September2010LLQR.pdf
http://nepa.energy.gov/documents/March2010LLQR.pdf

NeW CEQ GUidance (continued from page 1)

Establishing Categorical Exclusions

The CEQ Regulations (40 CFR 1508.4) define a CX
as a category of actions that do not individually or
cumulatively have a significant effect on the human
environment and for which, therefore, neither an
environmental assessment (EA) nor an environmental
impact statement (EIS) is required.

The guidance advises that the text of a CX should clearly
define the eligible category of actions, as well as any
physical, temporal, or environmental factors that would
constrain its use. The guidance states that Federal agencies
must be sure that a proposed category captures an entire
action, that is, a standalone action that has independent
utility (not a segment or an interdependent part of a larger
action). Agencies are encouraged to provide representative
examples of the types of activities covered by the text

ofa CX.

The CEQ Regulations (40 CFR 1508.4) require an
agency’s CX process to provide for “extraordinary
circumstances” in which a normally excluded action may
have a significant environmental effect (that is, would
require analysis in an EA or EIS). The guidance states
that agency NEPA implementing procedures should
clearly describe the manner in which an agency considers
extraordinary circumstances and the circumstances under
which additional analysis in an EA or EIS is warranted.

The guidance presents four sources of information that a
Federal agency may use to substantiate its determination
that a proposed new or revised CX would not have
significant impacts:

* Previously implemented actions: Use monitoring or
other evaluations of the effects of implemented actions.

e Impact demonstration projects: Design a project
to demonstrate environmental outcomes of actions
that represent the scope, operational context, and
the environmental context of a CX the agency is
considering establishing.

e Information from professional staff, expert opinions,
and scientific analyses: Use analysis and knowledge
of qualified individuals, whether within or outside the
agency.

* Benchmarking other agencies’ experiences:
Use another agency’s experience with a comparable
CX and the administrative record developed by
that agency. May also draw support from experience
of other public or private entities.
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Applying Categorical Exclusions

“The use of categorical exclusions can reduce paperwork
and delay,” explains the guidance, “so that EAs or EISs
are targeted toward proposed actions that truly have the
potential to cause significant environmental effects.”

Categorical exclusions are not exemptions
or waivers of NEPA review; they are simply
one type of NEPA review.

— CEQ Guidance, Introduction

The guidance discusses when documentation of the use
of a CX may be warranted and recommends making CX
determinations available to the public. It identifies DOE’s
2009 initiative to post CX determinations online as an
example of increasing transparency of decisionmaking
(LLOR, December 2009, page 1).

Reviewing and Revising Categorical Exclusions

CEQ urges agencies to periodically review their CXs to
identify potential for additions, revisions, and deletions to
maintain a set of CXs that are current and appropriate. The
guidance recommends that agencies develop a process and
timeline for such periodic review and that those reviews be
conducted at least every 7 years, unless the agency has

a basis for a different timeframe.

The guidance also emphasizes that a Federal agency
should develop and maintain the capacity to review

its CXs to ensure that predictions that there will be no
significant impacts are borne out in practice. The methods
used may parallel those for establishing CXs. The type and
extent of monitoring and other supporting information,

as well as the responsible entities within an agency, will
vary with the nature of the actions and anticipated effects.
Overall, CEQ urges agencies to exercise sound judgment
about the appropriateness of categorically excluding
activities in light of changing conditions and technologies.

The guidance became effective November 23 and

will soon be published in the Federal Register. It is

posted on the CEQ and DOE NEPA websites (respectively,
NEPA.gov and nepa.energy.gov). Questions about this
guidance may be addressed to Yardena Mansoor at
yardena.mansoor@hq.doe.gov. k.
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NEPA Reviews Support Recovery Act Goals

The status of NEPA compliance for more than a quarter
million projects and activities (projects) funded by the
American Recovery and Reinvestment Act (Recovery

Act) was tracked in the Council on Environmental
Quality’s (CEQ’s) seventh quarterly report to Congress,
submitted on November 5, 2010. During the quarter ending
September 30, 2010, Federal agencies completed more than
5,600 NEPA reviews for Recovery Act projects. More than
800 (about 14 percent) of these were completed by DOE.

The NEPA work continues to demonstrate
environmental stewardship and commitment to
the sustainability goals embodied in many of the
provisions of [the Recovery Act].

— Council on Environmental Quality
November 5, 2010, Report to Congress

Cumulatively through September 30, 2010, Federal
agencies completed almost 180,000 categorical exclusion
(CX) determinations and 6,400 EAs," and analyzed more
than 820 projects in EISs. Agencies concluded that NEPA
is not applicable to about 4,300 other Recovery Act
projects. Together, these projects involve obligations of

approximately $293 billion funded under Division A of the
Recovery Act. In addition, CEQ reported that more than
800 NEPA reviews are underway, including approximately
290 CX determinations, 470 EAs, and 40 EISs.

As of September 30, DOE had completed more than

8,100 NEPA reviews supporting the obligation of more
than $33 billion for projects receiving Recovery Act
funding, an increase of almost $3.5 billion since

June 30, 2010 (LLOR, September 2010, page 11). Over the
next year, DOE will make additional obligations involving
Recovery Act funds.

Future Reports

Section 1609(c) of the Recovery Act requires quarterly
reports on NEPA activities related to implementing the
Recovery Act through September 30, 2011. The next
CEQ report to Congress will cover NEPA activities
through December 31, 2010. Federal agency reports are
due to CEQ in January 2011, and CEQ will submit the
next report to Congress in February.

The CEQ reports to Congress are available at NEPA.gov.
For more information, contact Brian Costner, Office of
NEPA Policy and Compliance, at brian.costner@hgq.doe.gov
or 202-586-9924. L.

Recovery Act Makes 2010 a Very Busy Year for NEPA

How many NEPA reviews have you done this year? If you
answered more than in previous years, you are not alone.
The level of NEPA activity has been exceptionally high
within DOE. So far this year, DOE has issued 17 draft and
12 final EISs and completed 69 EAs. Additionally, 68 EISs
and 107 EAs are in preparation.

Although the total NEPA workload fell somewhat below
the level projected in the 2010 Annual Planning Summaries
(APSs) (LLOR, March 2010, page 15), most office
workloads are near their projections, and the total workload
is still much higher than in years past.

Much of this unusually high level of NEPA activity is
attributable to Recovery Act projects, with certain DOE
offices bearing most of the workload. The National Energy
Technology Laboratory (NETL) has been particularly busy
preparing EAs for carbon capture and sequestration, electric
vehicles and batteries, smart grid technologies, and other
energy projects. At the beginning of 2010, NETL projected
in its APS that it would prepare about 50 EAs during the
next 12 months. With only one month remaining, NETL has
completed 35 EAs and has an additional 21 EAs underway
— a close match to its forecast.

The Loan Programs Office had forecast a total workload
of 16 EAs during 2010 and 17 EISs during 2010 and 2011,
but already has greatly exceeded that forecast with 30 EAs
and 14 EISs in process or completed during the year. The
Office’s NEPA Compliance Officer (NCO) Matt McMillen
reports: “We expect the workload to increase dramatically
in December and January as final applications are submitted
for projects that are trying to take advantage of [Recovery
Act] credit guarantees and have their NEPA review
completed in time to close the loan guarantee process and
commence construction by September 30 of next year.”

The Golden Field Office has completed an unprecedented
number of NEPA reviews this year. Steve Blazek, NCO,
said: “With the addition of thousands of Recovery Act
projects, we are having an exceptionally busy year.” So far
this year, Golden has completed 14 EAs; 32 EAs are in
preparation, 15 of which are expected to be completed by
the end of the year. Efforts to more clearly define project
scopes have resulted in categorical exclusions being applied
to 24 projects that were earlier counted as likely EAs. Ep

1 This corrects the number of completed EAs (previously reported as 9,000) to take into account the use of programmatic EAs for multiple
projects that previously were reported as individual EAs for these projects.
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DOE Best Practices Manual Focuses on Public Outreach
By: Michael Wach, Office of NEPA Policy and Compliance

Although conducting public outreach can be a challenge,
effective outreach can help inform agency decisionmaking
while building community support for projects. DOE’s
National Energy Technology Laboratory recently issued
Public Outreach and Education for Carbon Storage
Projects, a manual of best practices for conducting
public outreach in support of carbon dioxide capture

and sequestration (CCS) projects. These practices were
developed for a specific type of project but could be
adapted to a broad range of planning processes that
involve public participation, including the NEPA process.

Experience-based Manual

The manual is based on the experiences of seven Regional
Carbon Sequestration Partnerships that were established

to develop the infrastructure and knowledge base needed
to commercialize CCS technologies. Working with local
organizations and citizens, the Partnerships used outreach
and education to inform stakeholders about CCS generally,
and the pilot-scale field tests that they planned to conduct.

[P]ublic outreach should be an integrated
component of project management. Conducting
effective public outreach will not necessarily
ensure project success, but underestimating its
importance can contribute to delays, increased
costs, and community ill will.

— DOE Best Practices Manual

The manual distills its public outreach approach into

10 best practices that share a key goal of opening and
maintaining lines of communication with the public,
thereby fostering trust and enabling public input at all
stages of project implementation. The manual presents
several case studies to illustrate the challenges of
conducting effective public outreach, and describes how
these challenges were met in a variety of CCS projects.

For example, the Midwest Geological Sequestration
Consortium wanted a better way to show the public what
carbon dioxide (CO,) sequestration actually looked like.
They prepared demonstration kits with core samples of
sandstone (the carbon storage unit), shale (the caprock
seal), and a water dropper to show how one layer could
absorb CO,, while another layer could keep the CO, from
escaping. Similar kits demonstrated how enhanced oil
recovery works. These kits provided learning opportunities
for a broad range of audiences and stimulated discussion
with members of the public.
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Public tours create opportunities for informal discussions
with the technical team.

The most important lesson learned by the Partnerships,
according to the manual, is that public outreach and
education should be fully integrated with the overall
management of a project: outreach begins at the onset
of the project, continues through the close of the project,
and involves each individual on the project team. The
effectiveness of the public outreach process should be
assessed regularly and outreach techniques adjusted as
necessary. The manual encourages a comprehensive
approach to public outreach and provides detailed
advice on how to build a strong outreach team.

The team should include individuals who are involved
in and knowledgeable about the technical details of
the project as well as those who have backgrounds in

Best Practices for Public Outreach

» Integrate public outreach with project management
» Establish a strong outreach team

 Identify key stakeholders

» Conduct and apply social characterization

* Develop an outreach strategy and communication
plan

* Develop key messages

* Develop appropriate outreach materials tailored
to the audiences

» Actively oversee and manage the outreach program
throughout the life of the project

*  Monitor the performance of the outreach program
and changes in public perceptions and concerns

* Be flexible — refine the public outreach program
as warranted

(continued on next page)
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Public outreach can include demonstrations to provide
interactive learning opportunities.

communication, education, and community relations,
preferably with some knowledge of the local community.
In producing communication materials, the manual
suggests producing visually appealing materials that
directly relate to stakeholder concerns, while incorporating
credible information and expert opinion.

Stakeholder Involvement Is Crucial

The manual provides several concise summaries of key
information and steps needed to implement an outreach

strategy. The manual identifies important stakeholders —
officials, regulators, business interests, landowners and
neighbors, civic groups, environmental groups, senior
citizens, religious groups, and educators — and describes
the concerns of each group in regards to pilot-scale
CCS studies.

Gathering and evaluating information to obtain an accurate
portrait of stakeholder groups, their perceptions, and
concerns (called “social characterization”) is a crucial
step in the public outreach process. The manual also
outlines major outreach goals, such as identifying and
informing stakeholders, preparing for media coverage and
public hearings, building public awareness and support,
responding to concerns, and strengthening stakeholder
relationships, and lists activities suitable for attaining each
goal. It also provides readers with a detailed timeline for
implementing a comprehensive public outreach process.

The manual is available on the National Energy
Technology Laboratory website. For additional DOE
guidance on public participation in the NEPA context,

see Effective Public Participation under the National
Environmental Policy Act, Second Edition, August 1998,
on the DOE NEPA Website under Guidance, then Selected
Guidance Tools. k.

DOE Hosts Workshop with Cooperating Agencies
for Hanford Tank Closure and Waste Management EIS

DOE’s Office of River Protection convened a 3-day
workshop in late October with its cooperating agencies
on the Tank Closure and Waste Management EIS for the
Hanford Site, Richland, Washington (DOE/EIS-0391).
This complex EIS includes the scope of three earlier
EIS efforts and will inform DOE decisionmaking on the
management of radioactive waste at the Hanford Site
(LLOR, December 2009, page 4).

The U.S. Environmental Protection Agency (EPA) and

the State of Washington’s Department of Ecology (Ecology)
are cooperating agencies. Staff from EPA Region X, EPA
Headquarters, Ecology, DOE’s Office of River Protection,
DOE’s Office of Environmental Management, DOE’s Office
of NEPA Policy and Compliance, and the EIS-preparation
contractor reviewed preliminary results of new EIS
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sensitivity analyses that DOE is preparing in response to
Draft EIS comments from both cooperating agencies. In
addition, DOE briefed participants on a number of
preliminary responses to Draft EIS comments related to the
workshop’s primary technical issues.

Attendees from Washington State and the Washington, DC,
area participated either in person, via televideo, or using
teleconference capability and a data exchange website
(which allowed attendees participating by phone to view
presentation slides “live” on their personal computer).
“Hosting a workshop for the agencies involved is a good
practice to promote understanding of important technical
issues and outcomes,” said Carrie Moeller, DOE NEPA
Office. L.
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EPA and CEQ Host Environmental Justice Meeting;

White House Forum Planned

By: Denise Freeman, Office of NEPA Policy and Compliance

For the first time in more than a decade, U.S. Environmental
Protection Agency (EPA) Administrator Lisa P. Jackson

and the Council on Environmental Quality (CEQ)

Chair Nancy Sutley reconvened the Interagency Working
Group on Environmental Justice (Working Group) in a
meeting held at the White House on September 22, 2010.
Executive Order 12898, Federal Actions to Address
Environmental Justice in Minority Populations and Low-
Income Populations, signed by President Clinton in 1994,
established the 17-member Working Group. EPA and CEQ
have recently invited several additional agencies and offices
to participate.

The Working Group assists Federal agencies with
identifying specific projects where Federal collaboration
can support the development of healthy and sustainable
communities, provide opportunities for green jobs
training in communities in need, and promote a clean
energy economy.

From September 22, 2010, EPA News Release:

As the chair of the Council on Environmental
Quality, I am committed to ensuring that
environmental justice isn’t just an afterthought
— it’s an integral part of our mission.

— Nancy Sutley, CEQ Chair
Revitalizing this workgroup creates an important
chance to work together on environmental

justice issues that have held back the prosperity
of overburdened communities for far too long.

— Lisa P. Jackson, EPA Administrator

Five cabinet members participated in the Working

Group meeting, and DOE was represented by

Dr. Kristina M. Johnson, then Under Secretary of Energy.
DOE Environmental Justice (EJ) Program Manager
Melinda Downing participated in the meeting and

stated, “the outcome of the meeting was a resounding
commitment to EJ by all participants.”

Dr. Johnson presented three active DOE projects for
interagency collaboration candidates: (1) Annual State

of Environmental Justice in America Conference (provides
for the exchange of new ideas and approaches to EJ
among Federal, state, and local governments and EJ
communities); (2) Community Leaders Institute
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(provides economic development, job, and health
disparities training; technical assistance; and grant writing
assistance); and (3) Minority Alternative Energy
Consortium (a collaboration of nonprofit organizations,
Federal agencies, and private sector corporations to
increase procurement opportunities with DOE for
Historically Black Colleges and Universities and other
Minority Serving Institutions).

The immediate next steps for the Working Group include:

* holding monthly meetings (including assigning senior
agency officials to coordinate EJ activities)

+ organizing regional “Listening Sessions” in 2011 to
better understand the issues facing disadvantaged
groups; hold follow-up Working Group Principals
Meetings in April and September 2011

» developing or updating Federal agency EJ strategies by
September 2011.

In addition, the Working Group is planning a White
House Forum for EJ leaders and stakeholders on
December 15, 2010. The objective of the Forum is to
develop working relationships and effective collaboration
among EJ organizations; Federal, state, and local
governments; and public and private partnerships,

and to promote and establish easier access to Federal

and interagency EJ programs. Participants will include
community-based/grassroots environmental/EJ organizations,
faith-based organizations, nongovernmental organizations
(smart growth/equitable development, green jobs/economy,
policy institutes, think tanks, etc.); Federal, state, and local
government agencies, and tribal communities.

Implications for NEPA Reviews

In view of the heightened focus on EJ generally, further
attention to EJ issues may be warranted at all stages of a
NEPA review, from scoping through document preparation
to decisionmaking. Also, NEPA practitioners should be
aware that EPA, as the Federal lead agency for the
Working Group, considers EJ issues in reviewing and
commenting on draft and final EISs. EPA’s Final Guidance
for Consideration of Environmental Justice in Clean Air

Act 309 Reviews can be found on the DOE NEPA Website.

For more information about DOE’s EJ Program, contact
Melinda Downing, DOE EJ Program Manager, at
melinda.downing@hq.doe.gov. Comments and questions
about EJ issues in the NEPA process may be addressed to
Denise Freeman at denise.freeman@hq.doe.gov. K
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“It is not often that one has the opportunity to review
an experiment in governance with the perspective of
40 years of experience.” Thus begins the foreword,

by Russell Train, first Chair of the Council on
Environmental Quality, to a recent report entitled
NEPA Success Stories: Celebrating 40 Years of
Transparency and Open Government. The report,
prepared by the Environmental Law Institute (ELI),
the Grand Canyon Trust, and the Partnership Project,
uses the occasion of NEPA’s 40" anniversary to
examine the “revolutionary change in governmental
decisionmaking” brought about by NEPA. It describes
13 examples, three of which are DOE’s, of how NEPA
helps improve Government decisionmaking through public
input and collaboration with other agencies.

A

Mr. Train noted that by requiring Government officials to
listen to the public and seek comment before acting,
“NEPA democratized decisionmaking.” These “quiet”
NEPA success stories “fundamentally examine how public
involvement and careful consideration of alternatives has
produced better outcomes,” he wrote.

The report highlights four important benefits of the
NEPA process:

o NEPA recognizes that when the experts work together,
public and Federal government collaboration
results in better decisions. Public input often provides
perspectives not considered by Federal officials. The
public may present alternatives, data, and environmental
issues that a Federal agency would not have otherwise
identified or studied.

Public input really matters. Federal officials have an
obligation under NEPA not simply to solicit or collect
public input, but to consider it. Most importantly, this
information can change the course of an agency’s
decisionmaking; Federal agencies have selected
alternatives that were identified by members of the
public. In addition, members of the public have
identified errors in the underlying data or analyses that
have affected the decisions made.

* NEPA requires agencies to explain themselves. The
NEPA regulations lay out the decisionmaking process
that Federal agencies must follow. Federal officials have
a duty to explain their decisions and respond to all
substantive comments, either noting how they were
resolved in the analysis or why no changes were
warranted.

Courts play an important role. The courts are available
to members of the public to address their concerns with
an agency’s NEPA process. The cases that are litigated
are important, but the knowledge that litigation is an
option helps ensure that Federal agencies complete a
comprehensive, substantive review to avoid that path.
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The NEPA process derives its power and
usefulness from the way in which it provides
other agencies, tribes, local governments,
independent scientists, companies, and citizens
an opportunity to actively participate in and
contribute to these considerations.

— NEPA Success Stories

The following are brief summaries of the 13 case studies
as presented in NEPA Success Stories.

DOE NEPA Success Stories

Robust Consideration of Alternatives
Protects Drinking Water

The case of the Moab Uranium Millsite shows how a
thorough NEPA review of reasonable alternatives and their
environmental consequences — including those identified
by members of the public — leads to better decisionmaking.
The site contained almost 16 million tons of uranium mill
tailings piled within the floodplain of the Colorado River,
which serves as a primary drinking water supply for
millions of people. The case summary notes that after
issuing a single-alternative EA in 1986, the U.S. Nuclear
Regulatory Commission (NRC) issued a finding of no
significant impact in 1993 on the mill owner’s plan to cap
the tailings pile in place.

(continued on next page)

December 2010 k]



N EPA SU ccess StO l‘ies (continued from previous page)

The local county government protested this decision,
wishing an alternate location to be considered, and
Senator Orrin Hatch asked the NRC to prepare a full EIS
on disposal options. The NRC believed that it could
evaluate only alternatives proposed by its licensee,

and so its EIS continued to examine only one action
alternative. The EIS also did not address ground and
surface water contamination because NRC determined
there was no risk of contamination. Several Federal
agencies challenged this assessment, presenting evidence
of existing contamination. After the mill owner filed for
bankruptcy, Congress assigned cleanup responsibility

to DOE.

DOE held public scoping meetings and issued a draft EIS
that explored the alternative of moving the tailings to a
safer place. The Department received comments from
diverse stakeholders, including bipartisan coalitions of
Governors and Members of Congress; Federal, state, and
local agencies; conservation groups; and members of the
public. As a result of these comments, DOE gave greater
consideration to the alternative of offsite disposal based on
the risks of water contamination and to remediation
alternatives, and the 2005 record of decision selected the
preferred alternative from the final EIS, removing and
relocating the tailings.

Interagency Comments Spur Mitigation Planning

DOE’s experience preparing the site-wide EIS for

Los Alamos National Laboratory (LANL) illustrates the
valuable insight to be gained through interagency
comments as part of the NEPA process. The draft EIS
issued by DOE in 1998 did not identify wildfire as a
plausible risk in its accident scenarios. Citing a then-recent
U.S. Forest Service report about the threat of wildfire,
commenters from the U.S. Department of the Interior and
the Forest Service urged DOE to consider wildfire in its
analysis. As a result, the final EIS included an extensive
wildfire as an accident scenario. DOE committed to
develop a wildfire mitigation plan by the end of 1999 and
immediately implemented its recommendations to reduce
potential fire impacts. Less than a year later, the Cerro
Grande Fire broke out, burning 7,650 acres of the LANL
site. DOE relied on the final EIS to respond to public
concerns during the fire and to plan post-fire recovery. As
noted by Eric Cohen of the DOE Office of NEPA Policy
and Compliance in his summary of the case, “Without the
interagency comments DOE received during the draft EIS
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DOE responded to public and other agency concerns
about the potential for the Moab tailings pile (center) to
contaminate the Colorado River.

stage, DOE may have not had the foresight to consider and
prepare for the possibility of a fire, resulting in more
severe damage to LANL and the surrounding area.”

Considering Purpose and Need
Results in Better Decisions

The emphasis in the NEPA process on identifying the
purpose and need for agency action supports the
development of appropriate alternatives, as illustrated by
DOE’s analysis of alternative technologies for tritium
production. In 1989, DOE began preparing an EIS to
evaluate alternative reactor technologies and locations to
produce tritium to support the U.S. nuclear weapons
stockpile. However, by 1992, the Cold War had ended and
trittum requirements were expected to drop by as much as
75 percent. This provided a new opportunity to consider
alternatives previously rejected because they would not
have supplied sufficient tritium for Cold War planning
levels, wrote Brian Costner, DOE NEPA Office, in the
case summary.

Admiral James Watkins, then Secretary of Energy,
explained at the time that the analyses performed for the
tritium production reactor EIS helped him avoid making a
bad decision. “[TThank God for NEPA,” said Secretary
Watkins, “because there were so many pressures to make
a selection for a technology that might have been forced
upon us and that would have been wrong for the country.”

(continued on next page)
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NEPA SUCCESS StOl‘les (cont/nuedfromprewouspage)
Other Agency NEPA Success Stories

Expansion of an Army National Guard Readiness Center — Army National Guard Bureau
Issue: Provide new office space and parking for 1,200 relocated staff while addressing traffic concerns

NEPA Process: In response to an EA for new office and parking facilities, cooperating agencies, local government,
community leaders, and the public identified significant concerns with regard to traffic congestion and transportation
management. The Army National Guard Bureau held public meetings to better understand the concerns. Public
comment helped the Army understand potential adverse effects and develop solutions to mitigate them.

NEPA Lesson: The successful implementation of mitigation measures can further NEPA’s goal of protecting the
environment and can also improve the overall project.

A Highway, a Wetland, and a Divided Community — Federal Highway Administration
Issue: Reconcile the need to build a highway in wetlands with the desire to expand and protect those wetlands

NEPA Process: In both the draft EIS and supplemental draft EIS for a highway project, all action alternatives crossed
through wetlands. The subsequent permitting process determined that information was needed on alternatives that did
not cross wetlands. Pro-highway and pro-wetland groups formed a professionally facilitated collaborative to consider
alternatives and encourage development of an integrated land use and transportation solution that would be broadly
supported by stakeholders. The Federal Highway Administration selected a “no-build” option, meaning that the
highway would not be built through wetlands.

NEPA Lesson: NEPA’s requirement to consider alternatives can serve as the key to breaking a stalemate among
stakeholders.

Preserving a Historic Brick Highway — Texas Department of Transportation
Issue: Provide for roadway safety and preserve a historic highway

NEPA Process: The Texas Department of Transportation was concerned that a brick roadway had deteriorated and
become unsafe, while local residents wanted to retain the historic highway. The Department took care to involve
locals in the scoping process, resulting in a productive discussion of alternatives. The public continued to be involved
after the selection of the preferred alternative all the way through construction.

NEPA Lesson: The NEPA process can bridge distance between government and the local community, resulting in
greater trust.

Joshua Tree National Park — Department of the Navy
Issue: Allow training flights while avoiding disturbance to national park visitors and staff

NEPA Process: An EIS for basing a new type of aircraft at a naval air station gave the National Park Service
opportunity to comment on low flights over a national park. However, the Navy’s record of decision did not address
these concerns. Staff from the National Park Service and the Navy prepared an EA to analyze locations for flight
paths and developed a solution allowing for low flights in less sensitive areas of the park.

NEPA Lesson: The NEPA process can provide an avenue for developing consensus.

(continued on next page)
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NEPA SUCCESS StOl‘les (cont/nuedfromprewouspage)

Siskiyou National Forest Watershed Protection Project — Forest Service
Issue: Reduce wildfire risks while protecting water quality

NEPA Process: The Forest Service planned to improve protection from wildfire by removing large trees in a national
forest and selling the timber. Community members objected, citing water quality concerns, and formed a diverse
group to oppose the project. The group participated in the EIS public comment process and developed an alternative
proposal to thin only smaller trees and leave the large fire-resistant trees.

NEPA Lesson: The NEPA process provides an opportunity for the public to propose improvements to an agency
proposal.

Rethinking Routes and Roads on a National Forest — Forest Service
Issue: Balance environmental protection with recreational uses of a national forest

NEPA Process: The Forest Service is required to establish what routes are open to different types of vehicles for
each of its national forests. The debate can be intense between competing desires for environmental protection and
economic development related to the recreational use of vehicles in the forest. The Service facilitated public input to
the EIS by providing detailed data about the existing routes, their current uses, and related environmental concerns.
The scoping period was extended by a year to allow the Service to hold in-depth discussions with commentors who
had proposed individual routes. Although the Service ultimately decided to close a significant number of existing
routes, its decision was broadly accepted.

NEPA Lesson: A flexible NEPA process gives the public an opportunity to be a part of, and more readily accept, the
final decision.

Hells Canyon Comprehensive Management Plan — Forest Service
Issue: Revision of a comprehensive land use management plan

NEPA Process: The Forest Service intended to revise a land use management plan. Before the end of the scoping
process, a group comprising tribal, state, and local government representatives; environmental organizations;

and outside consultants developed an alternative proposal for consideration. The first draft EIS did not include

this alternative, but the Service later added it to the second draft EIS. The Service convened a multi-stakeholder
subcommittee of an existing advisory committee that provided input, and the final EIS included many features of the
outside alternative.

NEPA Lesson: The NEPA process provides an opportunity to take a fresh look at current practices when revisions
are being considered.

The Point Project, Klamath National Forest — Forest Service
Issue: Public opposition to a logging plan restarts NEPA process

NEPA Process: A court ruling halted a Forest Service plan to log and sell old-growth trees and replace them with
young fiber plantations, a common practice in the past but one with potentially great environmental impacts. The
Service developed a new plan to thin small-diameter trees and to use controlled burning to reduce wildfire risk.
During the NEPA process for the new plan, the Service worked more closely with concerned local groups to address
their concerns. The resulting plan both preserved natural forest processes and protected the community from wildfire.

NEPA Lesson: The NEPA process facilitates the identification of innovative solutions that are sensitive to site and
community needs.

(continued on next page)
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Changing a Highway to a Parkway, and a Road to a Multi-Modal Transportation System —
Federal Highway Administration and Army Corps of Engineers

Issue: Highway project subject to numerous lawsuits

NEPA Process: A draft EIS was issued to address the issuance of permits for a portion of a state-proposed highway.
Several citizen groups and state and Federal agencies, including the Environmental Protection Agency and the Fish
and Wildlife Service, criticized the draft EIS on multiple grounds. Although the final EIS made changes to address
these concerns, a coalition of environmental and transportation advocacy groups filed suit and won. As a result, the
parties worked together to combine the best aspects of the state’s proposal and the public’s ideas while still fulfilling
the state’s intended purpose.

NEPA Lesson: Although agencies should strive to avoid litigation under NEPA, it can result in an improved outcome
by allowing the parties to better appreciate the merits of each other’s positions.

West Alsea Landscape Management Project — Forest Service
Issue: Planning a habitat restoration project

NEPA Process: Nearly a year before the formal beginning of the scoping process, the Forest Service began reaching
out to a local organization whose work was concentrated on the watershed area encompassed within the project. The
Service held field tours and meetings both to provide information to and solicit input from the group and others. The
Service incorporated these suggestions and concerns into the proposed action before scoping and before the draft

EA was published for comment. This early involvement of the public led the Service to consider alternatives to the
proposed action and improvements to the design criteria that it might not have considered otherwise and resulted in a
final EA that enjoyed broad public support.

NEPA Lesson: Interactions between agencies and stakeholders before beginning the NEPA process can improve the
success and efficiency of the subsequent process.

Download the Report

The report is available as a free download at the ELI website at www.eli.org. (The story of NEPA review for the
Cerro Grande Fire at the LANL site is told on page 1 of the June and September 2000 issues of LLOR; the
Moab EIS is covered in June 2005 on page 8 and in September 2005 on page 10; the tritium decision, in 1992,
predates LLOR.) B
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Categorical Exclusion Determinations: A Year in Review
By: Jeffery Dorman, Office of NEPA Policy and Compliance

It’s been more than a year since the effective date
(November 2, 2009) of DOE’s policy to document

and post online its categorical exclusion (CX)
determinations under Appendix B of its NEPA
implementing regulations (10 CFR Part 1021). Since that
time, all CX determinations posted online have been
collected into a single database for public review. The

CX database facilitates analysis of data about categorically
excluded actions, such as where the actions are being taken
and the frequency with which CX categories are invoked.
DOE is the only agency to make CX determinations
available in a centralized online database, and the only
agency with a NEPA presence on Data.gov (LLOR,

March 2010, page 1).

To date, more than 4,400 CX determinations, issued by
49 DOE Program and Field Offices, are in the database.
The National Energy Technology Laboratory and the
Office of Energy Efficiency and Renewable Energy
(primarily the Golden Field Office) issued approximately
75 percent of these CXs determinations. In the past year,
DOE issued CX determinations at a steady pace of about
80 determinations per week.

More than half of these CX determinations were for
Recovery Act projects. The number of CX determinations

Most Commonly Invoked CXs
(ordered by frequency; Nov. 2009 — Nov. 2010)

BS.1 Actions to conserve energy

A9  Information gathering, data analysis, document
preparation, and dissemination, but not including

site characterization or environmental monitoring

B3.6 Siting/construction/operation/decommissioning
of facilities for bench-scale research, conventional
laboratory operations, small-scale research and

development and pilot projects

A1l Technical advice and planning assistance
to international, national,state, and local

organizations

B2.5 Safety and environmental improvements of
a facility, replacement/upgrade of facility

components

going forward likely will decrease as Recovery Act
projects are implemented.

Questions and comments may be addressed to
Jeffrey Dorman at jeffrey.dorman@hq.doe.gov. kg

at the same time (page 1).

DOE NEPA Rulemaking Update

DOE is now in the final stages of interagency coordination, through the
Office of Management and Budget, of a draft Notice of Proposed Rulemaking
that focuses on revising the CXs listed in 10 CFR Part 1021, Subpart D,
Appendices A and B. The Offices of NEPA Policy and Compliance and

the Assistant General Counsel for Environment, while developing the
proposal to revise DOE’s CXs, were especially mindful of the policy and
recommendations emphasized in the guidance that CEQ was developing

EIJ December 2010
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CEQ Issues Greenhouse Gas Accounting Guidance

The Council on Environmental Quality (CEQ) issued
Final Guidance on Federal Greenhouse Gas Accounting
and Reporting, as required by Executive Order

(E.O.) 13514 (Federal Leadership in Environmental,
Energy, and Economic Performance) in October 2010.
The Guidance establishes government-wide requirements
for calculating and reporting greenhouse gas (GHG)
emissions from Federal agency operations, and is
accompanied by a Technical Support Document providing
detailed information on Federal inventory requirements
and calculation methodologies. These documents may be
relevant in preparing DOE NEPA documents, and are
available on CEQ’s website.

Intended for E.O. 13514 Reporting

Federal agencies must use this Guidance to comply with
E.O. 13514, which requires agencies to measure, report,
and reduce their GHG emissions from direct and indirect
activities. Among other things, agencies must establish and
report to CEQ and the Office of Management and Budget
by January 31, 2011, a comprehensive inventory of
absolute GHG emissions, including Scope 1, Scope 2, and
specified Scope 3 emissions for fiscal year 2010, and to
report annually thereafter. The Guidance states, however,
that accounting methods for Scope 3 emissions are
evolving and requires agency reporting of only certain
categories of Scope 3 emissions for which reliable
accounting methods are available (i.e., Federal employee
air and ground travel, commuting, contracted solid waste
and wastewater disposal, and transmission and distribution
losses associated with purchased electricity). Annual
reports will be used to measure progress in achieving GHG
percentage reduction goals that agencies must establish
under E.O. 13514 (related article, page 20).

Noting that some agency facilities may be subject to GHG
emissions reporting under state, regional, or international
protocols, the Guidance states “[F]or purposes of Federal

GHG Emission Terms under E.O. 13514

» Scope | refers to direct emissions primarily from
generation of electricity, heat, cooling, or steam, or
from mobile sources as well as fugitive emissions.

* Scope 2 refers to indirect emissions from
consumption of purchased electricity, steam,
and heat.

* Scope 3 refers to all other indirect emissions not
included in Scope 2, which include emissions that
are attributable to an agency but released outside its
organizational boundary.

LIELLY Lessons Learned

GHG reporting and accounting established by E.O. 13514,
this Guidance takes precedence over all other established
GHG accounting protocols and standards.”

Accordingly, NEPA practitioners should use the

Guidance in developing GHG analyses in NEPA
documents for proposed actions at DOE facilities

subject to the E.O. 13514 reporting requirements.

The Guidance may be particularly applicable to site-wide
EISs (LLOR, June 2010, page 16), and also useful in
preparing other NEPA documents for proposals not subject
to reporting under E.O. 13514.

DOE Supported Guidance Development

CEQ based its guidance on DOE’s Federal Energy
Management Program (FEMP) recommended Federal
GHG reporting and accounting procedures. As directed
by E.O. 13514, FEMP developed its procedures in
coordination with the Environmental Protection Agency,
the Department of Defense, the General Services
Administration, the Department of the Interior, the
Department of Commerce, and other agencies. NEPA
practitioners may be interested in the public comments
on the Draft Guidance, issued on July 12, 2010, which
are available online.

Future CEQ Guidance Anticipated

CEQ indicated in its Federal Register notice of availability
of the Final Guidance (75 FR 63823; October 18, 2010)
that, over time, additional requirements, methodologies,
and procedures will be included in revisions to the
guidance. To that end, in October 2010, CEQ asked

DOE’s FEMP to reconvene an interagency Federal
workgroup and to plan efforts to develop additional
accounting methods for certain types of Scope 3 GHG
emissions, including emissions associated with leased
assets, employee travel and commuting, and vendor,
contractor and supply chain activities. CEQ also asked
FEMP for, among other things, recommendations on
accounting for emissions from biological sequestration
(including consideration of land use, agriculture, and
biogenic fuel sources), and for conventional and renewable
energy generation by third parties on Federal property.

Additional information, including online training courses
for Federal agency GHG reporting under E.O. 13514, is
available on FEMP’s website. Further information also
is available on the FedCenter GHG Inventory Reporting
website. LLOR will continue to report on future
development of the CEQ Guidance and its applicability
to the NEPA process. L.
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DOE Strategic Sustainability Performance Plan:
Analyze Sustainability Impacts in Facility EAs and EISs

The Department of Energy’s first Strategic Sustainability
Performance Plan, Discovering Sustainable Solutions to
Power and Secure America’s Future, has been issued by
DOE’s Senior Sustainability Officer, Deputy Secretary
Daniel Poneman. The DOE Plan responds to Executive
Order 13514, Federal Leadership in Environmental,
Energy, and Economic Performance, which includes
direction for Federal agencies to achieve targeted
reductions in greenhouse gas (GHG) emissions. The
Executive Order includes a NEPA provision: that EISs and
EAs for proposed new or expanded facilities identify and
analyze impacts associated with energy usage and
alternative energy sources.

Per the Executive Order, DOE established GHG emission
reduction goals for fiscal year (FY) 2020 relative to a 2008
baseline. DOE committed to reducing Scope 1 and 2
emissions by 28 percent from the FY 2008 baseline. DOE
set the goal of reducing Scope 3 emissions by

13 percent. (See text box, page 19.)

DOE Strategies for Sustainability

DOE’s strategies for attaining these targeted reductions
in GHG emissions also produce improvements in related
sustainability goals, particularly those involving energy.

For Scope 1 and 2 emissions, DOE intends to meet its
targets by:

* using carbon intensity' to prioritize investment in
efficiency measures and infrastructure improvements

 reducing the use of petroleum-based fuels
+ deploying best practices for operations and maintenance
* metering

» upgrading real property (e.g., buildings) to meet
high-performance sustainable building principles

+ reducing fugitive GHG emissions other than carbon
dioxide, specifically sulfur hexafluoride.

DOE will also identify approaches that could be
implemented in the future to meet the FY 2020 goals.
Examples include assessing the feasibility of using DOE
facilities as technology innovation sites for carbon capture
and sequestration or beneficial reuse, and exploring
low-carbon, next-generation energy technologies such as
fuel cells, cogeneration, biomass, and other renewable
technologies, including emerging technologies.

This “cool” white roof, which promotes sustainability, has
been painted white and still holds snow, while the original
black section has warmed up enough to melt the snow.
(More at DOE’s Cool Roof Resources guidelines.)

To reduce its Scope 3 emissions, DOE intends to:

» expand the use of teleconferencing, video conferencing,
and web-based meetings to reduce employee air travel

» reduce transmission and distribution losses through
on-site power generation

» reduce waste generation by increasing sustainable
purchasing and recycling.

NEPA Guidance To Address Sustainability

The Plan outlines approaches and goals to guide the targeted
emissions reductions. One such approach focuses on
regional and local planning. Noting that DOE sites operate
in a variety of environmental settings and social
environments, such as close proximity to military bases,
universities, and stand-alone facilities, the Plan cites the
NEPA process as an opportunity for public involvement,
through comment on proposed DOE actions. A
sustainability goal identified in the Plan is to “update
Departmental policy and guidance to ensure that all
EISs and EAs for proposed new or expanded Federal
facilities identify and analyze impacts associated with
energy usage and alternative energy sources.”

The Plan is available at www.energy.gov. See LLOR,
December 2009, page 9, for additional information on
Executive Order 13514 and June 2010, page 16, for DOE’s
initial steps in response. For additional information on the
the Plan and DOE’s activities, contact Jennifer MacDonald,
Acting Director, Sustainability Performance Office, at
jennifer.macdonald@hg.doe.gov. L.

1 Carbon intensity reflects the amount of GHGs emitted by a facility or activity. Different GHGs have different global warming potential;
these are all converted to units of CO,e (carbon dioxide equivalent). Carbon intensity may refer, for example, to CO,e emitted per unit of

energy used, or per unit of production, or per square foot.
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Green Government Best Practices
Promoted at Inaugural Symposium

“A year ago today, President Obama signed

Executive Order [E.O.] 13514 to ask the Federal
Government to look at itself, to push, and leverage our
assets, our purchasing power, and our large and dedicated
workforce to help build the clean energy economy of the
future, to cut pollution . . . and to save taxpayers money in
the process,” said Nancy Sutley, Council on Environmental
Quality (CEQ) Chair, launching the first annual GreenGov
Symposium. The E.O. acknowledges that in our day-to-day
operations alone the Federal government has tremendous
power to influence the direction of this country towards a
21% century sustainable future, but we also have an
obligation to lead by example, she emphasized.

The Symposium, sponsored by CEQ and hosted by the
George Washington University, in Washington, DC, on
October 5-7, 2010, brought together leaders from Federal,
state, and local governments, nonprofit organizations,
academia, and the private sector to focus on the goals set
forth by E.O. 13514, Federal Leadership in Environmental,
Energy, and Economic Performance, and identify
opportunities for greening the Federal government.
(Related articles, pages 19 and 20.)

At the Symposium, Secretary of Energy Steven Chu
announced, on behalf of the President, plans to install
solar panels and a solar hot water heater on the roof

of the White House Residence. These two solar
installations are part of a DOE demonstration project —

a “symbol of America’s commitment to a clean energy
future,” said Secretary Chu. In his presentation, “The
Energy Opportunity,” Secretary Chu highlighted DOE’s
Federal Energy Management Program (FEMP) as a key
resource for the entire Federal government that promotes
cost-effective energy management and investment
practices, including the use of DOE’s Energy Saving
Performance Contracts. The Contracts, which can be used

for any federally-owned facility worldwide, help agencies
meet energy efficiency, renewable energy, water
conservation, and emissions reduction goals by
streamlining contract funding for energy management, and
accomplishing energy savings projects without up-front
capital costs and without special congressional
appropriations projects. (For more information, see
FEMP’s website at www/.eere.energy.gov/femp.)

Secretary Chu also described a number of “smart” building
technologies — one example involved computer-controlled
building operations that use sensors and controls to allow
for real-time optimization of building performance. It is all
about “letting the intelligence of the building tune itself,”
said Secretary Chu. “Computer-aided design and operation
will lead to enhanced comfort, energy savings, and cost
savings,” he said. Giving the audience his “plug” for white
roofs, Secretary Chu admitted, “I personally think they are
very beautiful,” explaining that if we took all urban roofs
and pavement and made them white or “cool,” it would be
equivalent to eliminating carbon emissions from all of the
world’s automobiles for 11 years! In closing, Secretary Chu
noted that “science is predicting that we are altering the
destiny of the Earth,” and encouraged Symposium
participants to be leaders and use available resources to help
achieve a clean energy future.

“The scale of the Federal government means we can

have an enormous impact,” noted Ms. Sutley. She
challenged participants to use the Symposium — to

“turn a vision into practice” — to teach, learn, and form
partnerships that spark ideas, allowing the Federal
government to lead. For more information about GreenGov,
visit www.whitehouse.gov/greengov. GreenGov Symposium
videos and speaker presentations for select sessions are
available online at www.planetforward.org (search
“GreenGov”) and www.fedcenter.gov, respectively. Ly

How Can You Start Consulting Nature?

that are more efficient and sustainable. For example, she

to improve data server allocation. Visit the Biomimicry

information (and examples) on biomimicry.

“Biomimicry is learning from and emulating life’s genius,”
said Janine Benyus, a natural sciences writer and president

of the Biomimicry Institute, in her keynote address at the
GreenGov Symposium. Sustainability needs to go beyond a
checklist — to a culture, she said. Ms. Benyus offered a number
of examples of how scientists are learning from nature, using
the “biological lens to generate new ideas” — to invent things

described thin-film solar films inspired by the structure and
design of a leaf, mussel-inspired plywood glue as an alternative

to urea-formaldehyde glue, and use of honeybee algorithms

Institute’s website (www.biomimicryinstitute.org) for additional

Scientists are mimicking scalloped edges of
humpback whales to reduce drag and improve
wind turbine design.

LIELLY Lessons Learned
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Survey Asked for Tribal Communication Preferences

In the summer of 2010, a team from the Office

of Energy Efficiency and Renewable Energy surveyed
representatives of tribal nations that participate in

DOE’s Tribal Energy Program to identify their preferred
methods of communication when collaborating with
Federal agencies. The Program promotes tribal energy
sufficiency and economic growth on tribal lands by
providing financial and technical assistance for renewable
energy resources, and provides education and training to
support sustainable energy projects.

The study team surveyed more than 240 tribal nations

that had received Program funding. The responses

reflect a range of preferences that can help DOE tailor
communications approaches. For example, most of the
tribal nation contacts in Alaska prefer to be contacted via
fax and letters due to low Internet connectivity, while most
in the southwestern region of the United States prefer
email.

In addition to identifying their communication
preferences, tribal responders recommended further
improvements:

* develop a DOE collaboration protocol

+ establish a working group to track and improve
communication between tribal nations and DOE

+ expand the communication survey to all Federally-
and state-recognized tribal nations

 provide training to the tribal members on use of
FedConnect (www.fedconnect.net), a website for
those seeking government contracts, grants, and
assistance funding.

The Office of Energy Efficiency and Renewable Energy
intends to further improve communication practices with
tribal nations to promote inclusivity and responsiveness,
including in NEPA activities, reports Othalene Lawrence,
NEPA Compliance Officer.

The findings were prepared by Tiara Cunningham, a
junior at Spelman College in Atlanta, and a Summer
2010 participant in DOE’s Minority Educational
Institution Student Partnership Program. Information is
available from othalene.lawrence@hq.doe.gov; many
related resources are available through DOE’s Tribal
Energy Program website, http.//apps1.eere.energy.gov/
tribalenergy. Ly,

e-NEPA: NNSA Unveils Online NEPA Reading Room

The National Nuclear Security

Administration (NNSA) has

established an online reading
room for past and current NEPA reviews. The NNSA
Office of Public Affairs developed this website to inform
the public on current NNSA NEPA actions and documents.
“We’re very glad to have this site up and running with
support from NNSA NEPA Compliance Officer Mary
Martin, Ralph Barr of the Office of NEPA Policy and
Compliance, and the NNSA NEPA Document Managers.
We feel that it will be a great new tool for the public to
become aware of the major NEPA actions going on at
NNSA,” said Jennifer Wagner, Deputy Director of Public
Affairs for NNSA.

What are the specifics?

The website is very easy to navigate. The home screen has
projects listed under individual site offices. If you’d like
information on a particular NEPA project, just click on the
link to that project. A new window will appear on your
computer screen with information about the general
proposal and NEPA action that is followed by a more
detailed discussion about the project. The detailed
discussion is followed by a list of links to relevant
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documents (such as notices of intent, fact sheets, and
posters that have been displayed at public scoping
meetings). At the bottom of the screen, there is contact
information for the NEPA Compliance Officer and NEPA
Document Manager.

On the right side of the home screen are related links

(e.g., to DOE NEPA information, terminology, and press
releases) and recent headlines for NNSA activities. There
is also information on NNSA'’s history, career opportunities
with NNSA, and general contact information. In addition,
on the top right of all screens on the website, there are
links to NNSA sites listed on Facebook, Flickr, RSS Feeds,
Twitter, and YouTube.

Two EISs are currently listed — Surplus Plutonium
Disposition Supplemental Environmental Impact
Statement, and Supplemental Environmental Impact
Statement for the Chemistry and Metallurgy Research
Building Replacement Project. Additional NEPA actions
will be added.

How do I access the site?
The URL for this site is nnsa.energy.gov/nepa. ki,
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Plain Writing Act of 2010 Promotes Clear Communication

A new Plain Writing Act (Public Law 111-274,

October 13, 2010) is intended to “improve the effectiveness
and accountability of Federal agencies to the public by
promoting clear Government communication that the
public can understand and use.” While the Act does

not explicitly apply to EAs and EISs, the Council on
Environmental Quality Regulations (40 CFR 1502.8)
express a similar goal: “Environmental impact statements
shall be written in plain language and may use appropriate
graphics so that decisionmakers and the public can readily
understand them.”

The term “plain writing” means writing that is
clear, concise, well-organized, and follows other
best practices appropriate to the subject or field
and intended audience.

— Plain Writing Act of 2010

Beginning not later than one year after the date

of enactment of this Act, each agency shall use plain
writing in every “covered document” that the agency
issues or substantially revises. A covered document is one
that is necessary for obtaining any Federal government
benefit or service or filing taxes; provides information
about any Federal benefit or service; or explains to the
public how to comply with a requirement that the Federal
government administers or enforces. It may be printed or
electronic, and may be a letter, publication, form, notice,
or instruction. (The Act states that it does not apply to
regulations.)

The Act assigns responsibilities to Federal agencies
to prepare to implement plain writing requirements.

LIELLY Lessons Learned

Useful Tools, Links, Examples

In preparing the preamble for the Notice of ﬁ
Proposed Rulemaking to revise its NEPA reguldtions,
DOE consulted the resources of the Plain Language
Action and Information Network website, such as the
linked Federal Register webpage “Making Regulations
Readable.” Two recommendations are to use questions
and answers to structure text, and to use personal
pronouns — “we” for the agency and “you” for the

other party, such as a commentor, member of the public,
or entity that must comply with the regulation.

Requirements include designating one or more senior
officials to oversee implementation, training employees,
and creating a plain writing section of the agency’s website
that is accessible from the homepage.

The Office of Management and Budget (OMB) is charged
with developing implementation guidance not later than

6 months after the enactment of the Plain Writing Act.
(OMB issued preliminary guidance for the Act on
November 22, 2010.) Until the guidance is issued, agencies
should follow the writing guidelines developed by the
Plain Language Action and Information Network
(www.plainlanguage.gov) or existing agency guidance that
is consistent with the Act. The Act also requires each agency
to report (on its website) on its compliance with plain
writing requirements. L
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Collaboration and Public Outreach Featured
at DOE Environmental Attorneys’ Training

Many environmental professionals participated in DOE’s
annual Environmental Attorneys’ Training, October 19-20,
2010, at DOE Headquarters in Washington, DC, and
online via audio and video links. The training was jointly
sponsored by DOE’s Headquarters, Field, and contractor
environmental attorneys and the Office of Health, Safety
and Security. Highlights of particular interest to NEPA
practitioners are presented below; additional information
on speakers, presentations, and other materials is available
at www.ch.doe.gov/eatc-2010.

Environmental Conflict Resolution
through Collaboration

The context of an environmental conflict must be understood
to assess the potential for environmental conflict resolution
(ECR) to address the dispute, emphasized Suzanne
Orenstein, Director of the new Washington, DC, office of
the U.S. Institute for Environmental Conflict Resolution
(www.ecr.gov). She described the collaborative nature of
ECR as a decisionmaking approach, which goes beyond
simply providing information to and seeking advice from
members of the public, but instead provides a neutral forum
where an agency and members of the public work together
towards a common end and share in decisions. Two-way
communication is key to increasing the chances for the
success of collaboration, Ms. Orenstein said.

For ECR to be successful, the parties must believe:
* they can achieve better outcomes by working together

« there is sufficient time, resources and attention to
support full participation by all parties involved

* available alternatives can meet multiple needs
* the parties are likely to have continuing relations.

Ms. Orenstein provided a “scorecard” with these and other
elements that she used in leading participants in ECR
exercises.

Transparency and Public Participation
in the NEPA Process

Noting the importance of Field and Contractor counsel
and other professionals at the frontlines of DOE actions,

EZ] December 2010

and the critical role that environmental issues play in
DOE’s success, Scott Blake Harris, General Counsel,
emphasized that DOE’s continued success rests with
open communication among Headquarters and Field
staffs and a commitment to process changes that enhance
the transparency of DOE decisionmaking. Mr. Harris
highlighted important strides that the Office of the
General Counsel has made to improve transparency and
efficiency in the DOE NEPA process — among others,
posting DOE categorical exclusions (CXs) and draft EAs
online; providing a searchable CX database for public
use; ongoing work to update DOE CXs to reflect new
renewable energy technology; establishing an “open door”
policy for DOE staff and external interests from any side
of an environmental issue; and building on environmental
work done by states. We are interested in increased
efficiency, Mr. Harris said, not in cutting out essential
steps, and added that he is always looking for good ideas.

Carol Borgstrom, Director, DOE Office of NEPA Policy
and Compliance, reflected on the statement in the
Proclamation issued by President Obama on the

40™ Anniversary of NEPA (LLOR, March 2010, page 7)
that the American Recovery and Reinvestment Act
“reaffirmed NEPA’s role . . . in ensuring transparency,
accountability, and public involvement in our Government.”

Referring to a provision of the DOE NEPA Regulations
(10 CFR 1021.101) that DOE act according to the letter
and spirit of NEPA, she offered her five principles to
meet the spirit of NEPA:

« full disclosure, with public input and scrutiny

* rigorous, objective evaluation of all reasonable
alternatives as the heart of NEPA

+ assessment of environmental impacts commensurate
with significance

+ consideration of mitigation to reduce and avoid impacts
 explanation of options weighed in making decisions.

Ms. Borgstrom emphasized that NEPA practice supports
open, collaborative decisionmaking. kg
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Training Opportunities

NEPA-related courses are listed in the Lessons Learned Quarterly Report for information only, without endorsement.
Cost and schedule information are subject to change; check with the course provider.

US Institute for Environmental Conflict Resolution

520-901-8501

usiecr@ecr.gov
www.ecr.gov/training/training.aspx

Facilitation Fundamentals*
Washington, DC: January 26-27
$500

Collaboration Skills*
Washington, DC: February 15-17
$750

Introduction to Managing

Environmental Conflict

Denver, CO: March 1-2
$500

Advanced Multi-Party Negotiation

of Environmental Disputes*

Washington, DC: March 22-24
$750

Negotiating Environmental Solutions
Denver, CO: April 19-20
$500

Environmental Protection Agency
Office of Federal Activities
312-886-2910

westlake.kenneth@epa.gov

www.netionline.com

NEPA and Clean Air Act, Section 309 Review
Chicago, IL: December 14-16 (FED103)
No Fee

Continuing Legal Education
800-873-7130
www.cle.com

NEPA: Climate Change,
Renewable Energy, and More
San Francisco, CA: January 20-21
$795 ($695 Federal employees)
Los Angeles, CA: February 10-11
$795 ($695 Federal employees)

International Association for Public Participation
800-644-4273

training@iap2.org

www.iap2.org

Planning for Effective Public Participation
Milwaukee, WI: January 11-12
Orlando, FL: February 28-March 1
St. Louis, MO: March 14-15
$700

Communications for Effective
Public Participation
Milwaukee, WI: January 13
Orlando, FL: March 2
St. Louis, MO: March 16

$350

Techniques for Effective Public Participation
Milwaukee, WI: February 9-10
Orlando, FL: March 3-4
St. Louis, MO: March 17-18
$700

Nicholas School of the Environment
and Earth Sciences, Duke University
919-613-8082
del@nicholas.duke.edu
www.nicholas.duke.edu/del

Current and Emerging Issues in NEPA
and Climate Change under NEPA
Durham, NC: February 14-18

$1,665 until 1/18/11

Implementation of NEPA
Durham, NC: March 21-25
$925

Certificate in the National
Environmental Policy Act
Requires successful completion of one core
and three elective NEPA short courses.
Co-sponsored by the Council on Environmental
Quality.

Fee: Included in course registration.

(continued on next page)

* Hosted by the DOE Office of Conflict Prevention and Resolution.
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Training Opportunities

(continued from previous page)

» The Shipley Group
888-270-2157 or 801-447-5977
shipley@shipleygroup.com
www.shipleygroup.com

NEPA Climate Change Analysis
and Documentation
San Francisco, CA: January 27-28
$745 (GSA contract: $655) until 12/15/10

NEPA Cumulative Effects Analysis
and Documentation and NEPA Climate
Change Analysis and Documentation
New Orleans, LA: February 8-11
$1,145 (GSA contract: $1,055) until 1/30/11

Applying the NEPA Process
and Writing Effective NEPA Documents
Atlanta, GA: February 15-18

$1,145 (GSA contract: $1,055) until 1/4/11
Dallas/Fort Worth, TX: April 19-22

$1,145 (GSA contract: $1,055) until 3/8/11

Core Principles: Telling the NEPA Story,
Keeping Documents Brief, and Meeting
Legal Requirements
San Francisco, CA: February 23-25

$945 (GSA contract: $855) until 1/12/11
Washington, DC: March 22-24

$945 (GSA contract: $855) until 2/8/11

Clear Writing for NEPA Specialists
Missoula, MT: March 1-3
$945 (GSA contract: $855) until 1/19/11

Applying the NEPA Process:
Emphasis on Native American Issues
Albuquerque, NM: March 8-10

$945 (GSA contract: $855) until 1/26/11

Applying the NEPA Process
and Reviewing NEPA Documents
Denver, CO: March 14-18
$1,345 (GSA contract: $1,255) until 1/3/11

Overview of the NEPA Process
San Diego, CA: April 5

$345 (GSA contract: $255) until 2/22/11
Orlando, FL: April 26

$345 (GSA contract: $255) until 3/15/11

EX3 December 2010

NEPA Certificate Program

Requires successful completion of eight

courses offered by The Shipley Group.
$5,450
Contact: NEPA Certificate Program,
Utah State University; 435-797-0922
judy.kurtzman@usu.edu
www.cnr.usu.edu/htm/students/
grad-degrees/nepa

»  SWCA Environmental Consultants
800-828-7991
training@swca.com
www.swca.com/index.php/training

Effective NEPA Writing
Phoenix, AZ: March 7-8
$695

Customized NEPA Training

* Environmental Impact Training
512-963-1962
info@eiatraining.com
www. eiatraining.com

* Environmental Planning Strategies, Inc.
563-332-6870
jleeeps@mchsi.com
www.jlee-eps.com/workshops.php

« Environmental Training & Consulting
International, Inc.
503-274-1790
info@envirotrain.com
www.envirotrain.com

* ICF International
703-934-3603 or 800-532-4783
info@icfi.com
www.icfi.com/newsroom/
educational-opportunities.asp

* International Institute for Indigenous
Resource Management
303-733-0481
iiirm@iiirm.org
www.iiirm.org
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EAs and EISs Completed

July 1 to September 30, 2010

EAs!

Berkeley Site Office/Office of Science
DOE/EA-1634 (8/4/10)

The Lawrence Berkeley National Laboratory

Seismic Life-Safety, Modernization and Replacement
of General Purpose Buildings, Phase 2B,

Berkeley and Oakland, California

Cost: $263,000

Time: 23 months

Chicago Site Office/Office of Science
DOE/EA-1684 (9/16/10)

Construction and Operation of the Facility
for Rare Isotope Beams, Michigan State
University, East Lansing, Michigan

Cost: $450,000

Time: 14 months

Golden Field Office/

Office of Energy Efficiency

and Renewable Energy

DOE/EA-1761* (9/23/10)

Clemson University Wind Turbine Drivetrain
Test Facility, North Charleston, South Carolina
Cost: $85,000

Time: 10 months

DOE/EA-1762* (9/30/10)

Wellford Landfill Methane and Greenhouse
Gas to Energy Project, Spartanburg County,
South Carolina

Cost: $130,000

Time: 6 months

DOE/EA-1777* (8/4/10)

Financial Assistance to Ohio for Lincoln Electric’s
Wind Energy Project, Euclid, Cuyahoga County, Ohio
Cost: $125,000

Time: 5 months

DOE/EA-1788* (8/4/10)

Sapphire Energy Inc.’s Integrated Algal Biorefinery
(IABR) Facility in Columbus, New Mexico

DOE adopted this EA on 8/4/10; therefore cost
and time data are not applicable. [Department of
Agriculture, the lead agency, issued a finding of no
significant impact on 9/21/09.]

DOE/EA-1790* (9/30/10)

Construction and Operation of a Heterogeneous
Feed Biorefinery, Enerkem Corporation,
Pontotoc County, Mississippi

Cost: $100,000

Time: 4 months

DOE/EA-1832 (9/30/10)

Rainer Biogas LLC Community Anaerobic Manure
Digester, Enumclaw, King County, Washington

DOE adopted this EA on 9/30/10; therefore, cost
and time data are not applicable. [Department

of Agriculture, the lead agency, issued a finding of no
significant impact on 9/1/10.]

Idaho Operations Office/

Office of Nuclear Energy, Science,

and Technology

DOE/EA-1772* (8/4/10)

Multipurpose Haul Road within the Idaho National
Laboratory Site, Butte County, Idaho

Cost: $238,000

Time: 5 months

Los Alamos Site Office/

National Nuclear Security Administration
DOE/EA-1736 (8/24/10)

Expansion of the Sanitary Effluent Reclamation
Facility and Environmental Restoration of Reach S-2
of Sandia Canyon at Los Alamos National Laboratory,
Los Alamos, New Mexico

Cost: $175,000

Time: 7 months

National Energy and Technology Laboratory/
Office of Electricity Delivery

and Energy Reliability

DOE/EA-1754* (9/17/10)

Public Service Company of New Mexico,
Photovoltaic Plus Battery for Simultaneous
Voltage Smoothing and Peak Shifting Project,
Bernalillo County, New Mexico

Cost: $26,000

Time: 6 months

(continued on next page)

" EA and finding of no significant impact issuance dates are the same unless otherwise indicated.

* Recovery Act project
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EAs and EISs Completed

July 1 to September 30, 2010

DOE/EA-1756* (9/8/10)

Battelle Memorial Institute’s Smart Grid Project at the
City of Ellensburg’s Renewable Energy Park, Kittitas
County, Washington

Cost: $26,000

Time: 6 months

National Energy Technology Laboratory/

Office of Energy Efficiency

and Renewable Energy

DOE/EA-1715* (9/22/10)

Chemetall Foote Corporation, Electric Drive Vehicle
Battery and Component Manufacturing Initiative,
Kings Mountain, North Carolina and Silver Peak,
Nevada

Cost: $48,000

Time: 10 months

DOE/EA-1716* (9/13/10)

Honeywell International, Inc., Electric Drive Vehicle
Battery and Component Manufacturing Initiative
Project, Massac County, lllinois

Cost: $41,000

Time: 10 months

DOE/EA-1740* (7/23/10)

Thermal Energy Corporation Combined Heat
and Power Project, Houston, Texas

Cost: $27,000

Time: 6 months

DOE/EA-1742* (8/26/10)

Rhode Island LFG Genco, LLC Combined Cycle
Electricity Generation Plant Fueled by Landfill Gas,
Johnston, Rhode Island

Cost: $27,000

Time: 7 months

DOE/EA-1743* (7/13/10)

Air Products and Chemicals, Inc., Waste Energy
Project at the AK Steel Corporation Middletown
Works, Middletown, Ohio

Cost: $27,000

Time: 6 months

DOE/EA-1745* (8/9/10)

Blast Furnace Gas Flare Capture Project at the
ArcelorMittal USA, Inc., Indiana Harbor Steel Mill,
East Chicago, Indiana

Cost: $27,000

Time: 7 months

* Recovery Act project
EX] December 2010

(continued from previous page)

DOE/EA-1760* (8/26/10)

FutureFuel Chemical Company Electric Drive
Vehicle Battery and Component Manufacturing
Initiative Project, Batesville, Arkansas

Cost: $37,000

Time: 5 months

DOE/EA-1767* (9/13/10)

Virginia State Energy Program’s Cephas C&D
Wastes Biomass Project, Richmond, Virginia

The cost for this EA was paid by the applicant;
therefore, cost information does not apply to DOE.
Time: 6 months

DOE/EA-1773* (9/13/10)

INEOS New Planet BioEnergy, LLC, Commercial
Scale Integrated Demonstration Bioenergy Center,
Vero Beach, Florida

Cost: $150,000

Time: 6 months

DOE/EA-1775* (9/7/10)

Texas A&M University Combined Heat and Power
Project, College Station, Texas

Cost: $27,000

Time: 5 months

Pantex Site Office/

National Nuclear Security Administration
DOE/EA-1696 (7/30/10)

Pantex Renewable Energy Project, Amarillo, Texas
Cost: $257,000

Time: 11 months

[Department of the Interior’s Fish and Wildlife Service
was a cooperating agency.]

Sandia Site Office/
National Nuclear Security Administration
DOE/EA-1729 (8/25/10, FONSI 8/27/10)
Removal Actions at the Technical Area Ill Classified
Waste Landfill, Sandia National Laboratories,
Albuquerque, New Mexico
Cost: $32,000
Time: 9 months

(continued on next page)
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EAs and EISs Completed
]Uly ] tO September 30, 20] O (continued from previous page)

Western Area Power Administration El SS
DOE/EA-1539** (6/15/10)

North Area Right-of-Way Maintenance, California
[For Official Use Only; EA not publicly available]
Finding of No Significant Impact (available online)
Cost: $352,000

Time: 9 months

Office of Energy Efficiency

and Renewable Energy/

Golden Field Office

DOE/EIS-0407* (75 FR 51458, 8/20/10)
(EPA Rating: EC-2)

- Abengoa Biorefinery Project near Hugoton,
DOE/EA-1685** (6/15/10) o ny e g

Parker-Planet Tap 69-kV Transmission Line Rebuild, )

Upgrade and Right-of-Way Action, San Bernardino Cost: $2,550,000
County, California and Mohave and La Paz Counties,
Arizona

Time: 24 months
[Department of Agriculture was a cooperating

Cost: $147,000 agency.]
Time: 11 months
[Department of the Interior’s Bureau of Land Western Area Power Administration
Management and Fish and Wildlife Service were DOE/EIS-0418 (75 FR 44951, 7/30/10)
cooperating agencies.] (EPA Rating: EC-2)

South Dakota Prairie Winds Project, Aurora, Brule,
DOE/EA-1698 (7/28/10, FONSI 7/29/10) Jerauld, and Tripp Counties, South Dakota
Baldwin Wind Energy Center, Burleigh County, The cost for this EIS was paid by the applicant;
Baldwin, North Dakota therefore, cost information does not apply to DOE.
The cost for this EA was paid by the applicant; Time: 15 months
therefore, cost information does not apply to DOE. [Co-lead: Department of Agriculture, Rural Utilities
Time: 10 months Service. Department of the Interior’s Fish and Wildlife

Service was a cooperating agency.]

ENVIRONMENTAL PROTECTION AGENCY (EPA)
RATING DEFINITIONS

Environmental Impact of the Action

LO - Lack of Objections

EC — Environmental Concerns

EO - Environmental Objections

EU — Environmentally Unsatisfactory

Adequacy of the EIS

Category 1 — Adequate

Category 2 — Insufficient Information

Category 3 — Inadequate

(For a full explanation of these definitions, see the EPA website
at www.epa.gov/compliance/nepa/comments/ratings.html.)
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NEPA Document Cost and Time Facts

EA Cost and Completion Times

» For this quarter, the median cost for the
preparation of 23 EAs for which cost data
were applicable was $85,000; the average
cost was $122,000.

« Cumulatively, for the 12 months that ended
September 30, 2010, the median cost for the
preparation of 53 EAs for which cost data were

applicable was $45,000; the average was $91,000.

» For this quarter, the median completion time for
25 EAs for which time data were applicable was
6 months; the average was 8 months.

» Cumulatively, for the 12 months that ended
September 30, 2010, the median completion time
for 63 EAs for which time data were applicable
was 6 months; the average was 9 months.

EIS Cost and Completion Times

» For this quarter, the cost for completion of one

EIS for which cost data were applicable was
$2.5 million.

Cumulatively, for the 12 months that ended
September 30, 2010, the median cost for the
preparation of 4 EISs for which cost data were
applicable was $2.0 million; the average cost
was $8.8 million.

For this quarter, the completion times for
2 EISs were 15 and 24 months.

Cumulatively, for the 12 months that ended
September 30, 2010, the median completion time
for 7 EIS for which time data were applicable was
24 months; the average was 37 months.

Recent EIS-Related Milestones
September 1 to November 30, 2010

Notices of Intent

Bonneville Power Administration
DOE/EIS-0457

Albany-Eugene Transmission Line

Rebuild Project, Lane and Linn Counties, Oregon
October 2010 (75 FR 66750, 10/29/10)

Office of Loan Programs

DOE/EIS-0458

Loan Guarantee to Support Construction of Topaz
Solar Farm in San Luis Obispo County, California
October 2010 (75 FR 65306, 10/25/10)

National Nuclear Security Administration
DOE/EIS-0350-S1

Supplemental Environmental Impact Statement for
the Nuclear Facility Portion of the Chemistry and
Metallurgy Research Building Replacement Project
at Los Alamos National Laboratory, Los Alamos,
New Mexico

October 2010 (75 FR 60745, 10/1/10; extension

of scoping period, 75 FR 67711, 11/3/10)

* Recovery Act project
**Not previously reported in LLQR

E] December 2010

Western Area Power Administration
DOE/EIS-0461

Hyde County Wind Energy Center Project,
Hyde and Buffalo Counties, South Dakota
November 2010 (75 FR 74040, 11/30/10)

DOE/EIS-0462

Crowned Ridge Wind Energy Center Project,
Grant and Codington Counties, South Dakota
November 2010 (75 FR 74042, 11/30/10)

Draft EISs

Office of Electricity Delivery

and Energy Reliability

DOE/EIS-0414

Energia Sierra Juarez U.S. Transmission Line
Project, San Diego County, California
September 2010 (75 FR 57018, 9/17/10)

Western Area Power Administration
DOE/EIS-0439

Solar Reserve LLC Rice Valley Solar Energy Project,
Riverside County, California

October 2010 (75 FR 65320, 10/22/10)

[Co-lead: Department of the Interior’s Bureau of Land
Management]

(continued on next page)
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http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr29oc10-58.pdf
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr22oc10-53.pdf
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr01oc10-59.pdf
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr03no10-59.pdf
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr30no10-75.pdf
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr30no10-76.pdf
http://nepa.energy.gov/1530.htm
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr17se10-81.pdf
http://www.wapa.gov/transmission/RiceSolar/RiceSolarEnergyProjectDEIS.pdf
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr22oc10-66.pdf

Recent EIS-Related Milestones

September 1 to November 30, 2010

Final EISs

Office of Energy Efficiency

and Renewable Energy

DOE/EIS-0456

Cushman Hydroelectric Project,

Mason County, Washington

October 2010 (75 FR 62386, 10/8/10)

[DOE adopted this FEIS from the Federal Energy
Regulatory Commission.]

Office of Loan Programs

DOE/EIS-0416*

California Desert Conservation Area Plan
Amendment/Final Environmental Impact Statement
for Ivanpah Solar Electric Generating System,

San Bernardino County, California

October 2010 (75 FR 65320, 10/22/10)

[DOE adopted this FEIS from the Department of the
Interior’s Bureau of Land Management.]

Records of Decision

Office of Energy Efficiency

and Renewable Energy

DOE/EIS-0456

Cushman Hydroelectric Project, Mason County,
Washington

November 2010 (75 FR 73059, 11/29/10)

Office of Loan Programs
DOE/EIS-0443*

Project Financing for Southwest Intertie
Project-South, Clark, Lincoln, Nye, and
White Pine Counties, Nevada

October 2010 (75 FR 65615, 10/26/10)

Western Area Power Administration
DOE/EIS-0398

Delta-Mendota Canal/California Aqueduct Intertie,
Central Valley Project, California

September 2010 (75 FR 56094, 9/15/10)

DOE/EIS-0418

South Dakota Prairie Winds Project, Aurora, Brule,
Jerauld, and Tripp Counties, South Dakota
September 2010 (75 FR 60102, 9/29/10)
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(continued from previous page)

Revised Record of Decision

Bonneville Power Administration
DOE/EIS-0183

Bonneville Power Administration’s Business Plan
Environmental Impact Statement

October 2010 (75 FR 64296, 10/19/10)

Supplement Analyses

Bonneville Power Administration

Transmission System Vegetation
Management Program
(DOE/EIS-0285)

DOE/EIS-0285-SA-432

Coyote Business Park FEIS - Roundup - LaGrande
Wood Pole Replacement, Umatilla County, Oregon
(Decision: No further NEPA review required)
September 2010

DOE/EIS-0285-SA-433

Vegetation Management along the Tanner

Tap to Snoqualmie-Lake Tradition No.1, 115-kV
Transmission Line Corridor, King County, Washington
(Decision: No further NEPA review required)

October 2010

DOE/EIS-0285-SA-434

Vegetation Management along the Satsop-Aberdeen
No.2 230-kV and Satsop Park-Cosmopolis No.1,
115-kV Transmission Line Corridor Right-of-Way,
Grays Harbor County, Washington

(Decision: No further NEPA review required)
October 2010

DOE/EIS-0285-SA-435
Vegetation Management along the Marion-Alvey
No.1 500-kV, and the Marion-Lane No.1, 500-kV
Transmission Line Corridor Right-of-Way,
Linn and Lane Counties, Oregon
(Decision: No further NEPA review required)
October 2010
(continued on next page)
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http://nepa.energy.gov/1545.htm
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr08oc10-34.pdf
http://www.blm.gov/ca/st/en/fo/needles/nefo_nepa.html
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr22oc10-66.pdf
http://www.nepa.energy.gov/1545.htm
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr29no10-55.pdf
http://www.wapa.gov/dsw/environment/SWIP.htm
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr26oc10-42.pdf
http://www.usbr.gov/mp/intertie/docs/
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr15se10-65.pdf
http://nepa.energy.gov/1546.htm
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr29se10-59.pdf
http://www.efw.bpa.gov/environmental_services/Document_Library/Business_Plan_EIS/
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr19oc10-45.pdf
http://www.efw.bpa.gov/environmental_services/Document_Library/Vegetation_Management/SA-432-Roundup-La_Grande_PoleReplacement_WEB.pdf
http://efw.bpa.gov/environmental_services/Document_Library/Vegetation_Management/FEIS-0285-SA-433-TannerTap-Snoqualmie-LakeTradition_WEB.pdf
http://efw.bpa.gov/environmental_services/Document_Library/Vegetation_Management/FEIS-0285-SA-434-Satsop-Aberdeen_WEB.pdf
http://efw.bpa.gov/environmental_services/Document_Library/Vegetation_Management/FEIS-0285-SA-435-Marion-Alvey_Marion-Lane.pdf

Recent EIS-Related Milestones
September ] tO November 30, 20] O (continued from previous page)

DOE/EIS-0285-SA-436 Office of Environmental Management
Vegetation Management along the Chief Joseph- . .
Monroe No.1, 500-kV, Transmission Line Corridor }’I\:’)%S;EIISSO_ Igé;g; Pilot Plant
Right-of-Way, Chelan, King, and Snohomish
Counties, Washington
(Decision: No further NEPA review required) DOE/EIS-0026-SA-08
October 2010 Packaging and Handling of Remote-Handled
Transuranic Waste in Shielded Containers,
Carlsbad, New Mexico
DOE/EIS-0285-SA-437 (Decision: No further NEPA review required)
Vegetation Management and Access Road
September 2010

Maintenance Activities along the Entire
Right-of-Way Corridors and Associated Access
Roads of the Tacoma-Raver No.1 500-kV
Transmission Line, King and Pierce Counties,
Washington

(Decision: No further NEPA review required)
October 2010

DOE-wide Contracting Update

Monique Hunter now serves as the Contact Specialist supporting the DOE-wide NEPA contracts. Ms. Hunter joined
DOE 2 years ago as a Budget Analyst and last June graduated from the National Nuclear Security Administration’s
Future Leaders Program. Information and resources for potential users of these contracts are available on the DOE NEPA
Website. For additional information, contact Ms. Hunter at monique.hunter@nnsa.doe.gov or 202-586-7651.

On behalf of the DOE NEPA Community, we would like to thank Aneesah Vaughn, the most recent DOE-wide NEPA
Contracts Administrator, for her contributions in administering the contracts. She now works for the National
Aeronautics and Space Administration in Houston. We wish her well in her future endeavors. B

* Recovery Act project
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http://efw.bpa.gov/environmental_services/Document_Library/Vegetation_Management/FEIS-0285-SA-436-ChiefJoseph-Monroe.pdf
http://efw.bpa.gov/environmental_services/Document_Library/Vegetation_Management/FEIS-0285-SA-437-Tacoma-Raver.pdf
http://nepa.energy.gov/documents/EIS-0026-SA-08_sigonfile.pdf
mailto:monique.hunter@nnsa.doe.gov

What Worked and Didn’t Work in the NEPA Process

To foster continuing improvement in the Department’s
NEPA Compliance Program, DOE Order 451.1B
requires the Office of NEPA Policy and Compliance

to solicit comments on lessons learned in the process
of completing NEPA documents and distribute
quarterly reports.

Scoping
What Worked

* Early stakeholder input. Early public meetings with
tribes and other stakeholders allowed many of their
perspectives to be incorporated, minimizing the amount
of substantive change between the draft and the final EA.

* Productive scoping meeting. Public scoping was
conducted for this EA due to project visibility and
community interest, which turned out to be productive.

» Focus on purpose and need. After extensive discussion
on the purpose and need, the alternatives fell into place.

» Scoping meetings. Public scoping meetings were
effective and enabled us to gather useful information.

What Didn’t Work

» Late scoping change. Modifying project scope mid-way
through the NEPA process was problematic.

» Early site selection. A frequent problem is that project
advocates determine their desired location early, which
inhibits the selection and evaluation of site alternatives.

Data Collection/Analysis
What Worked

o Using available data. Data gathering time for the draft
EA was lessened by using pre-existing information to
identify controls to minimize the impacts to sage grouse
populations. A sage grouse survey in affected areas was
then conducted so that the results could be included in
the final EA.

* Proven approach. Impact analysis/methodology was
consistent with previous approaches.

LIELLY Lessons Learned

The material presented here reflects the personal
views of individual questionnaire respondents, which
(appropriately) may be inconsistent. Unless indicated
otherwise, views reported herein should not be
interpreted as recommendations from the Office

of NEPA Policy and Compliance.

Schedule

Factors that Facilitated Timely Completion
of Documents

* Comment resolution meetings. Holding meetings with
all DOE and contractor reviewers allowed timely
completion of responses to public comments.

* Management support. Management support facilitated
the timely completion of the EA.

* Conference calls and management involvement. Weekly
conference calls and the support of both the DOE
project director and the applicant’s project manager
facilitated completion of the EA process.

* Action items. The weekly review of actions associated
with the schedule helped maintain everyone’s awareness
of what tasks needed to be completed.

* Project proponent. Having a very active project
advocate kept pressure on the contractor to produce
documents in a professional and timely matter.

» Coordination. Constant communication and
coordination among the NEPA Document Manager,
the project advocate, and the document preparation
contractor helped maintain the document schedule.

* Pre-existing environmental information. Creative use of
existing data kept the project on schedule.

* Resource organization support. Support for the project
from the cultural and ecological resources organizations
was very helpful. Their proactive approach alleviated
schedule constraints and enabled timely compliance
with NEPA requirements.

* Document management experience. The NEPA
Document Manager had a great deal of experience in
project management. The dual function of having NEPA
and project management experience was very beneficial
to timely EA completion.

(continued on next page)

December 2010 E}



Questionnaire Results
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* Weekly calls. Weekly calls were helpful in keeping the
EIS on schedule.

o Teamwork. Team commitment to completing the EIS
and constant communication among all team members
facilitated the timely completion of the project.

Factors that Inhibited Timely Completion
of Documents

* High comment volume. The volume of public
comments received inhibited timely completion
of the EA process.

» Extensive revisions. EA completion ended up on the
critical path due to the number of revisions needed.

* Document control. Difficulty in maintaining document
control while tracking and resolving comments during
revisions of the EA affected the schedule.

» Coordinating environmental review and construction
schedules. The ecological operational controls needed
and the project’s construction schedule required
close coordination with contracting and technical
requirements to meet the established milestones.

» Excessive communication. A very active project
proponent called too often and pressured DOE staff to
quickly finish the EA, inhibiting its timely completion.

* Staff resources. Limited legal and NEPA specialists
were available due to multiple projects going on at
the same time, delaying the EA somewhat.

o Staff conflict. Staff disagreement about the need to
include two actions in the EA and staff personnel issues
were circumstances that caused schedule delays.

* Vacation schedules. Vacation schedules of the
concurring parties made timely completion of the
EA difficult.

Teamwork
Factors that Facilitated Effective Teamwork

o Utilization of past data. Inclusion of information from
the ecological impacts reference report helped assure
that the EA presented the actual analysis as opposed to
a summary.

EZ] December 2010

 Single point of contact. Maintaining a single
management and operating contractor point of contact
with extensive NEPA experience, and who reported
directly to its upper management on document progress,
significantly improved this project.

* Project manager oversight. The NEPA Document
Manager became the main point of contact for the early
phases of the EA.

o Weekly conference calls. Weekly conference calls and
active participation of management benefitted the EA
team.

» Team equality. All team members, DOE and contractors,
were treated as valuable contributors.

* Communication. Regular communication and feedback
facilitated the needed teamwork.

Factors that Inhibited Effective Teamwork

o Territorial team members. “Territory” issues inhibited
effective teamwork in the preparation of the EA.

Process

Successful Aspects of the Public
Participation Process

* Public acceptance. The public participation process
proceeded normally and no issues were identified.

 Stakeholders outreach. The availability of a proposed
finding of no significant impact and meetings with local
and state government officials greatly increased the
public’s confidence in both DOE and the project.

* Public approval. Public reaction to outreach efforts was
very positive.

* Early stakeholder review and media exposure.
In addition to normal EA public notices, affected
neighboring land-owners were invited at the onset of
the project to review the project scope and discuss their
concerns. Also helpful were several stories on local TV
news broadcasts about the project.

* Meeting notification. The public was complimentary of
the public process, including notification of meetings.

* Additional scoping meetings. A major change in the
scope of the project occurred and a second EA scoping
meeting was held, which led to more public comment
and participation.

(continued on next page)
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What Worked and Didn’t Work

Unsuccessful Aspects of the Public
Participation Process

Meeting not predictive of comments written later. A
public information session was held during the draft
EA public review period. Although no comments were
received during the public meeting, many written
comments on the draft EA were later submitted.

Minor public reaction. The public provided very little
input or reaction to the EA process.

Usefulness

Agency Planning and Decisionmaking:
What Worked

Successful planning. The NEPA process was an
important routine aspect of the program office’s
planning effort, and it ensured the prevention of
significant impacts.

Environmental expertise. NEPA staff provided
immediate feedback on several environmental aspects
of the project during the planning meetings, resulting in
informed decisions. The decision on project siting was
directly related to the NEPA process due to floodplain
and Conservation Reserve Program land issues.

State decisionmaking. The NEPA process informed
State decisionmaking.

Broad scope. Numerous attempts by the management
team to modify the scope of the project could have
caused a need to prepare a new or a second EA.
Fortunately, the final project scope is broad enough that
no additional NEPA coverage should be required.

What Didn’t Work

Existing regulations. Existing regulations mandate the
allowance of certain projects limiting the influence of
NEPA in decisionmaking.

LIELLY Lessons Learned

(continued from previous page)

Enhancement/Protection
of the Environment

Project relocated. A better location for the project
was selected as a result of the NEPA process.

Controls identified. Normal operational controls were
clearly identified as a part of the NEPA process to allow
for protection of environmental resources.

Environmental focus. The NEPA process kept project
attention on the environmental aspects that will require
continued attention and active management.

Potential impacts averted. The environment was
protected by preventing impacts to floodplain areas.

Mitigation measures employed. The environment was
protected as mitigation measures were devised and
implemented that may not have otherwise been created
without the EIS process.

Mitigation measure agreement. The environment

was protected as a consequence of the NEPA process
due mainly to mitigation measures that the project
advocate agreed to through the Biological Assessment
process, which were incorporated into the finding of no
significant impact.

Other Issues
Guidance Needs Identified

Environmental critiqgues. Guidance on the preparation
of environmental critiques/synopses (per 10 CFR
1021.216) would be useful.

Differing agency viewpoints. Guidance on how to
meld two agencies’ viewpoints on significance would
be useful.

(continued on next page)
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What Worked and Didn’t Work

Effectiveness
of the NEPA Process

For the purposes of this section, “effective” means that
the NEPA process was rated 3, 4, or 5 on a scale from 0
to 5, with 0 meaning “not effective at all” and 5 meaning
“highly effective” with respect to its influence on
decisionmaking.

For this quarter, in which 6 questionnaire responses were
received for EAs and 1 response was received for an EIS,
5 respondents rated the NEPA process “effective.”

» A respondent who rated the process as “5” stated that
the applicant’s state regulators were interested in,
involved with, and highly complimentary of the EA
process.

» A respondent who rated the process as “4” stated that
the NEPA process was useful in clearly identifying
the operational controls needed for environmental

(continued from previous page)

preservation. The impacts analysis clearly identified
the environmentally preferable alternative, which was
chosen by management.

A respondent who rated the process as “4” stated that
the EA process was influential in the decisions made
regarding the siting of the project.

» A respondent who rated the process as “4” stated that

the applicant was open to using NEPA to help identify
measures that would protect the environment.

A respondent who rated the process as “3” stated that
the NEPA process was more valuable to the state as
planned actions were not changed by the EA process.

A respondent who rated the process as “2” nevertheless
stated that environmental concerns influenced the
design and siting of the building.

» A respondent who rated the process as “2” stated

that NEPA was only minimally considered in
decisionmaking due to existing regulations that
mandated the project.

a timely manner.

Contracting Officer.

0000000000000 0000000000 0

A NEPA Practitioner’s New Year’s Resolutions for 2011

\/ I will aim to complete an EIS in 15 months or less.

\/ I will aim to prepare an EIS that is not longer than 150 pages.
\/ I will use plain language in all my writing.

v I will reinforce concepts using clear and focused figures, charts, and tables.

\/ I will submit electronic files, questionnaires, and associated cost and time data in
\/ I will submit EA and EIS contractor evaluations to the

\/ I will support my management’s submittal of an Annual
NEPA Planning Summary to the DOE General Counsel by
January 31, 2011, and make it available to the public.

W New yea/c/

— Anonymous

K December 2010
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DOE Proposes Revisions to Its NEPA Rule
To Modernize Categorical Exclusions

DOE’s publication of a Notice of Proposed Rulemaking
for the Department’s NEPA regulations marks a major
milestone in updating its categorical exclusions (CXs).
Since DOE last revised the “classes of actions” in

its NEPA regulations (10 CFR Part 1021) in 1996,
Departmental missions and activities have changed, and
new technologies have emerged. To align DOE’s NEPA
practices with current activities, DOE proposes new and
modified CXs and associated changes to other parts of
the regulations (76 FR 214; January 3, 2011). DOE is
accepting public comments on the proposed changes
through March 7, 2011.

A CX is a class of actions that DOE has determined do not
individually or cumulatively have a significant impact on the
human environment, absent extraordinary circumstances,
and, therefore, normally do not require an environmental
impact statement (EIS) or an environmental assessment
(EA). CXs are powerful tools for efficiently meeting

the obligation to consider the environmental impacts of
proposed agency actions. They are not NEPA exemptions.'

In its Notice of Proposed Rulemaking, DOE proposes to
add 20 CXs, modify many existing ones, and make
conforming changes to the classes of actions that normally

require an EA or EIS. In addition, DOE proposes to delete
one EA category and two EIS categories. The Notice
summarizes the proposed changes and their rationale,
invites public comment during a 45-day comment period,
and announces a public hearing to receive comments.

The public hearing was held on February 4 at DOE
Headquarters in Washington, DC, during which one
attendee presented an oral comment in support of the
Department’s rulemaking effort. In response to a request
from the National Wildlife Federation on behalf of

10 non-governmental organizations, DOE extended the
comment period, originally scheduled to end February 17,
through March 7.

Benefits of Updating DOE’s CXs

More Efficient Environmental Review and Protection:
Reducing the resources spent analyzing the environmental
impacts of proposals without potentially significant
environmental impacts will allow DOE to focus its
resources on environmentally significant proposals. DOE
expects that updating CXs will expedite proposed projects
that experience has demonstrated will not have significant
environmental impacts, absent extraordinary circumstances.

(continued on page 7)

The proposed rule includes new CXs for (left to right) lead paint removal, stormwater runoff controls, renewable energy
technologies (such as small photovoltaic systems), and electric vehicle charging stations (photo, inhabitat.com).

1 See “Is a Categorical Exclusion Determination a NEPA Review or a NEPA Exemption?” (LLQR, September 2010, page 9).
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Inside LESSONS LEARNED

Welcome to the 66 quarterly report on lessons learned in the
NEPA process. This issue focuses on the Administration’s new
NEPA guidance and related initiatives — on scientific integrity,
regulatory improvement, mitigation and monitoring, and filing
EISs — and DOE’s proposal to modernize its NEPA regulations.
Thank you for your continuing support of the Lessons Learned
program. As always, we welcome your suggestions for
improvement.

EPA Issues EIS Filing Guidance............cccceevueeniiiiiiiiiniieeseene 3
Executive Order Seeks To Improve Regulations. )
CEQ Mitigation and Monitoring Guidance............ .5
White House Guidance on Scientific Integrity ..... ....6
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LM Receives Energy Management Award ..............cccceevueenee. 10
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2011 NEPA Planning SUMMAIES ........cccccouieiiiaiiieiieeiieaieenne 14

DOE and Hawaii To Prepare Wind Energy PEIS................... 15
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(ansls o)

Director

Office of NEPA Policy and Compliance

Be Part of Lessons Learned

We Welcome Your Contributions

We welcome suggestions, comments, and contributed
drafts for the Lessons Learned Quarterly Report.

We especially seek case studies illustrating successful
NEPA practices. Draft articles for the next issue

are requested by May 2, 2011. Contact

Yardena Mansoor at yardena.mansoor@hq.doe.gov.

Quarterly Questionnaires Due May 2, 2011
Lessons Learned Questionnaires for NEPA documents
completed during the first quarter of fiscal year

2011 (January 1 through March 31, 2011) should

be submitted by May 2, 2011, but preferably as

soon as possible after document completion. The
Questionnaire is available on the DOE NEPA Website
at nepa.energy.gov under Lessons Learned. For
Questionnaire issues, contact Vivian Bowie at
vivian.bowie@hgq.doe.gov.

LLQROnline

The Office of NEPA Policy and Compliance
notifies the DOE NEPA Community and other
interested parties by email when each new quarterly
issue is posted on the DOE NEPA Website (above)
under Lessons Learned. We provide paper copies
only on request. Send distribution requests to
yardena.mansoor@hq.doe.gov.

Printed on recycled paper

This icon indicates that LLOR online (nepa.energy.gov under Lessons Learned) provides a link to a referenced

webpage whose URL is too long to be useful when printed.

Mark Your Calendars: Upcoming Conferences
National Association of Environmental Professionals

The National Association of Environmental Professionals (NAEP) 2011 conference will take place

April 26-29 in Denver. The theme this year is Seventh Generation Thinking: Learning from the Past —

Planning for the Future. Topics to be covered include NEPA, energy, public involvement, sustainability, and career
development. As part of its annual conference, NAEP will also hold two concurrent symposia discussing NEPA and
national energy issues on Tuesday, April 26. The preliminary schedule, track descriptions, and event registration are

now available at www.naep.org.

State of Environmental Justice in America
(& DOE, the National Small Town Alliance, Howard University School of Law, the

43

Environmental Protection Agency, and the Department of Agriculture are jointly
sponsoring a conference on the State of Environmental Justice in America. The event

will cover a variety of emerging issues in environmental justice, including climate change, green jobs,
and clean energy. The conference will take place in Washington, DC, on April 27-29. Contact Melinda Downing,
DOE Environmental Justice Program Manager, at melinda.downing@hq.doe.gov or John Rosenthall, Conference

Coordinator, at ejinamerica@hotmail.com for further details.

IEA March 2011
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EPA Amends EIS Filing Guidance;
Reduces Paper Copy Requirements

The Environmental Protection Agency (EPA) has
amended its guidance for filing EISs to change the
number and format of documents to be filed, address
the adoption of EISs, and add guidelines for EIS filing
during Continuity of Operations Plan (COOP) events

(76 FR 2681; January 14, 2011). These changes pertain

to EPA’s EIS Filing System Guidelines, previously issued
in 1989, and address procedures for filing draft, final,

and supplemental EISs, as required by Council on
Environmental Quality regulations (40 CFR 1506.9).

In addition, EPA solicited input on a series of questions
that it will use to make future modifications to the EIS
filing process.

( Key Changes to EIS Filing Guidelines

v" Four (previously five) complete copies of the EIS
(including appendices) are to be filed.

v

At least one complete paper copy must be filed;
the other three can be on electronic media
(e.g., compact disc) (previously all paper).

v

Agencies are encouraged to make EISs available
online and report the URL to EPA by email,
concurrent with filing the EIS.

More detailed guidance is provided on notifying
EPA of adoption of an EIS, with specific
provisions depending on cooperating agency
status of the adopting agency.

v

A new section of the guidance addresses EIS filing

procedures during COOP events. y

EPA’s Filing Responsibilities

In accordance with 40 CFR 1506.9 and 1506.10, EPA is
responsible for administering the EIS filing process and
issuing guidelines to implement those responsibilities.
EPA’s role in the EIS filing process includes:

+ receiving and recording EISs

+ establishing the beginning and ending dates for
comment and review periods for draft and final EISs,
respectively

* publishing these dates in a weekly notice of
availability (NOA) in the Federal Register

 retaining the EISs in a central repository

* determining whether time periods can be
lengthened or shortened for “compelling reasons
of national policy.”

Lead agencies are responsible for distributing their EISs to
the interested public for review.

LIELLY Lessons Learned
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Filing an EIS — The Details

Federal agencies may file a draft, final, or supplemental
EIS with EPA no earlier than the agencies provide it to
commenting agencies and the public. An EIS may be filed
by mailing or delivering four copies of the complete EIS,
including the appendices. At least one copy of the entire
EIS must be a paper copy; the remaining three copies can
be on electronic storage devices (e.g., compact discs, USB
flash drives, or memory cards). If an agency prepares an
abbreviated final EIS (40 CFR 1503.4(c)), the agency
should include copies of the draft EIS when filing the final
version. To file an EIS using U.S. Postal Service (including
express mail), copies of an EIS should be delivered to:

U.S. EPA, Office of Federal Activities
EIS Filing Section, Mail Code 2252A
South Ariel Rios Building

1200 Pennsylvania Avenue, NW
Washington, DC 20460

If sending an EIS through a private delivery service, or if
filing in person, use the following address:

U.S. EPA, Office of Federal Activities
EIS Filing Section, Room 7220

South Ariel Rios Building

1200 Pennsylvania Avenue, NW
Washington, DC 20004

(For the telephone number required for some private
delivery services, provide the EPA security desk number:
202-564-5400.)

Other important filing information includes:

» EPA review copy. The four EISs submitted to EPA are
for filing purposes; agencies need to send a copy(s)
of the EIS directly to the appropriate EPA regional
office(s) for review and comment in accordance with
EPA’s responsibilities under Section 309 of the Clean
Air Act.

» Internet availability. EPA encourages Federal
agencies to make their EISs available on the Internet
and to email a copy of the web address (URL) for
the document to EIS-Filing@epa.gov, concurrent
with filing the EIS.

* Review periods. Agencies should notify EPA of any
decision to withdraw, delay, extend, or reopen a
review period on an EIS. EPA will reflect these in
its published weekly NOAs. When reopening EIS
review periods, the lead agency should also notify

(continued on page 8)

March 2011 |}


http://edocket.access.gpo.gov/2011/pdf/2011-758.pdf
mailto:EIS-Filing@epa.gov
http://edocket.access.gpo.gov/2011/pdf/2011-758.pdf

Executive Order Seeks To Improve Regulations

President Barack Obama committed the any proposed regulation for at least 60 days, and should
Federal government to improving the regulatory landscape  post proposed and final rules and supporting documents,
in Executive Order (E.O.) 13563, Improving Regulation including scientific information, for search, download, and
and Regulatory Review. The new E.O. outlines the general ~ comment. Before issuing a notice of proposed rulemaking,
principles of regulation and calls on agencies to: an agency should seek the views of those likely to be

. . affected, both those who would benefit and those who
» promote public participation . . .
would be subject to its requirements.
* apply the concepts of integration and innovation The President also called for regulatory integration
+ discover flexible approaches and innovation, recognizing that some industries face
many regulatory requirements that may be redundant,
overlapping, or inconsistent. Agencies should coordinate
» conduct retrospective analyses of existing rules. among themselves to simplify and harmonize regulations.
They should seek innovative means to achieve their
regulatory goals and identify flexible approaches.

Iv identificati fi ‘ ) Reiterating the President’s Memorandum on Scientific
process, name'y identitication of Impacts, engagemen Integrity, issued March 9, 2009, the E.O. (related article,
with stakeholders, transparency and accessibility of

documentation, continuous improvement of tools and
techniques, and using science to inform decisionmaking.

+ ensure scientific integrity

The E.O. aims to incorporate into the Federal regulatory
process considerations that are already central to the NEPA

page 6) told agencies to ensure the objectivity of any
scientific and technological information and process used
to support their regulatory actions.

Building on a Solid Base = Good Regulation Finally, agencies should periodically review existing
significant regulations to identify rules that are “outmoded,

E.O. 13563 sets the stage for regulatory improvement by ineffective, insufficient, or excessively burdensome,” and
outlining general principles of good regulation (text box). then modify or repeal them. The E.O. directed agencies to
The E.O. affirms and supplements the plan to reform the develop and submit a preliminary plan for conducting such

regulatory process established in E.O. 12866, Regulatory reviews within 120 days of the date of the E.O.
Planning and Review, in 1993. That E.O. requires agencies

to adopt only those reg}llationg whose benefits justify DOE Solicits Public Input

the costs, tailor regulations to impose the least burden

on society, select approaches that maximize net benefits, To implement the E.O., DOE is taking two immediate

specify performance objectives rather than prescribe steps. First, to engage the public in a transparent review
methods of compliance, and use alternatives to direct process, the Department issued a request for information
regulation where possible. The new E.O. calls on agencies  in the Federal Register (76 FR 6123; February 3, 2011)

to use the best available techniques to quantify present to solicit input on how best to streamline existing

and future benefits and costs as accurately as possible regulations and to identify rules that are “obsolete,

and to also consider values that can only be expressed in unnecessary, unjustified, or simply no longer make

qualitative terms. sense.” Comments are due by March 21, 2011.

DOE is also soliciting views on such rules via a

link on the Office of the General Counsel’s webpage
(www.gc.energy.gov, select Submit Views on DOE
Regulations under the Action Center) or by sending a
message directly to regulatory.review@hq.doe.gov. L.

As noted in E.O. 13563, one aspect of good regulation is
public participation and the open exchange of ideas among
government officials at all levels, subject matter experts,
private-sector stakeholders, and the public. Agencies
should offer opportunities to comment via the Internet on

( General Principles of Regulation from E.O. 13563, January 18, 2011 )

Our regulatory system must protect public health, welfare, safety, and our environment while promoting economic
growth, innovation, competitiveness, and job creation. It must be based on the best available science. It must allow
for public participation and an open exchange of ideas. It must promote predictability and reduce uncertainty. It
must identify and use the best, most innovative, and least burdensome tools for achieving regulatory ends. It must
take into account benefits and costs, both quantitative and qualitative. It must ensure that regulations are accessible,
consistent, written in plain language, and easy to understand. It must measure, and seek to improve, the actual
\results of regulatory requirements.

J
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CEQ Issues Guidance on Mitigation
and Monitoring, Mitigated FONSIs

“When agencies base their environmental analysis on a
commitment to mitigate the environmental impacts of a
proposed action, they should adhere to those commitments,
monitor how they are implemented, and monitor the
effectiveness of the mitigation,” according to recent
guidance from the Council on Environmental Quality
(CEQ) to Heads of Federal Agencies and Departments.
CEQ’s guidance, Appropriate Use of Mitigation and
Monitoring and Clarifying the Appropriate Use of
Mitigated FONSIs, was published in the Federal Register
on January 21, 2011 (76 FR 3843). The guidance outlines
best management practices for agencies when making
mitigation commitments, addresses mitigated findings of
no significant impact (FONSIs), and encourages agencies
to inform and involve the public in these efforts. It also
states that agencies may use adaptive management in cases
where commitments made in the NEPA process fail to
achieve projected environmental outcomes.

When the Federal government commits to
actions to protect the environment, it should
be able to show it is following through on
those commitments for the American people.
This guidance will help agencies ensure their
environmental reviews are credible, thorough
and open to the public.

— Nancy Sutley, CEQ Chair

Mitigation, Monitoring,
and Adaptive Management

The guidance describes mitigation, monitoring, and
adaptive management as related components of a process
for achieving “environmentally preferable outcomes”
under NEPA. Monitoring and adaptive management may
not be necessary for every action that involves mitigation,
and “agencies are expected to apply professional judgment
and the rule of reason when identifying cases that warrant
monitoring,” according to CEQ.

Offsetting Impacts

CEQ reminds agencies that the CEQ regulations require
that “when an agency prepares an EIS, it must include
mitigation measures (not already included in the proposed
action or alternatives) among the alternatives compared in
the EIS” (40 CFR 1502.14(f) and 1508.25(b)(3)).

LIELLY Lessons Learned

Three categories of mitigation are addressed:

(1) mitigation that is an integral part of an agency’s
project design (e.g., construction layout and timing, and
best management practices), (2) mitigation commitments
developed through the NEPA process, and (3) mitigation
to support a mitigated FONSI.

The guidance states that agencies should not commit to
mitigation measures considered in an EIS or EA absent
the authority or expectation of resources to ensure that
the mitigation is performed. In the decision documents
concluding their environmental reviews, agencies should
clearly identify any mitigation measures adopted as
agency commitments or otherwise relied upon so as to
ensure the integrity of the NEPA process and allow for
greater transparency. The “decision document following
the EA should — and a Record of Decision (ROD) must
[40 CFR 1505.2(c)] — identify those mitigation measures
that the agency is adopting and committing to implement,
including any monitoring and enforcement program
applicable to such mitigation commitments.”

“Mitigation” is defined in the CEQ regulations at
40 CFR 1508.20, as:

(a) Avoiding the impact altogether by not taking
a certain action or parts of an action.

(b) Minimizing impacts by limiting the degree or
magnitude of the action and its implementation.

(c) Rectifying the impact by repairing, rehabilitating,
or restoring the affected environment.

(d) Reducing or eliminating the impact over time by
preservation and maintenance operations during
the life of the action.

(e) Compensating for the impact by replacing or
providing substitute resources or environments.

Keeping Watch

“Monitoring is fundamental for ensuring the implementation
and effectiveness of mitigation commitments, [and for]
meeting legal and permitting requirements . . . ,” according
to CEQ. The guidance refers to the CEQ regulations,
stating that “For agency decisions based on an EIS, the
CEQ Regulations explicitly require that ‘a monitoring

and enforcement program shall be adopted . . . where
applicable for any mitigation’” (40 CFR 1505.2(c)).

(continued on page 9)
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White House Guidance on Scientific Integrity

The White House Office of Science and Technology Policy
(OSTP) issued guidance on the implementation of

the Administration’s policies on scientific integrity, in a
memorandum dated December 17, 2010. The guidance is
relevant to NEPA practitioners because principles of
scientific integrity are reflected in several provisions of the
Council on Environmental Quality (CEQ) regulations for
implementing NEPA (text box), to ensure that high-quality,
objective environmental information is provided to
decisionmakers and the public.

In the memorandum, OSTP Director John Holdren referred
to President Obama’s March 9, 2009, memorandum on
scientific integrity, which assigned to the Director the
responsibility “for ensuring the highest level of integrity in
all aspects of the executive branch’s involvement with
scientific and technological processes.”

“The public must be able to trust the science and
scientific process informing public policy decisions.
Political officials should not suppress or alter scientific
or technological findings and conclusions . . . . To the
extent permitted by law, there should be transparency in
the preparation, identification, and use of scientific and
technological information in policymaking,” said
President Obama in his March 2009 memorandum.

The President directed OSTP to develop recommendations
to guarantee scientific integrity throughout the executive
branch. In response, OSTP created an interagency panel
with representatives from all of the major science offices
and agencies (including DOE), and launched an open,
web-based process to accept detailed input from
stakeholders inside and outside Government. Based on the
Panel’s recommendations, OSTP provides guidance in four
broad categories:

» foundations of scientific integrity in
Government

* public communications
» use of Federal Advisory Committees

» professional development of Government scientists
and engineers.

OSTP asks agencies to develop policies implementing the
Administration’s directives on scientific integrity for each
category, and states that policies should have the following
outcomes:

 a culture of scientific integrity and credibility,
with a free flow of scientific information both within
the Government and with the public, providing
expanded online access to scientific and
technological information

 the promotion of agency openness and transparency
with the media and the public regarding
technological matters, including interviews with
agency scientists, when appropriate

+ atransparent process for the creation of Federal
Advisory Committees that is focused on the
recruitment of qualified experts and results in a
balance of points of view

 the promotion and facilitation of the professional
development of Government scientists and engineers.

Agencies have 120 days to report back to OSTP on actions
taken to develop and implement these new policies.
Questions regarding the OSTP memorandum can be
directed to integrity@ostp.gov. L

environmental impact statements.” [§1502.24]

responsible for its accuracy.” [§1506.5(a)]

[§1506.5(c)]

CEQ NEPA Regulations: Provisions Related to Scientific Integrity

“NEPA procedures must insure that environmental information is available to public officials and citizens before
decisions are made and before actions are taken. The information must be of high quality. Accurate scientific analysis,
expert agency comments, and public scrutiny are essential to implementing NEPA.” [40 CFR 1500.1(b)]

“Agencies shall insure the professional integrity, including scientific integrity, of the discussions and analyses in

“If an agency requires an applicant to submit environmental information for possible use by the agency in preparing an
environmental impact statement . . . . The agency shall independently evaluate the information submitted and shall be

“If an agency permits an applicant to prepare an environmental assessment, the agency, besides fulfilling the
requirements of paragraph (a) of this section, shall make its own evaluation of the environmental issues and take
responsibility for the scope and content of the environmental assessment.” [§1506.5(b)]

“It is the intent of these regulations that the [EIS preparation] contractor be chosen solely by the lead agency, or by
the lead agency in cooperation with cooperating agencies, or where appropriate by a cooperating agency to avoid any
conflict of interest. Contractors shall execute a disclosure statement prepared by the lead agency, or where appropriate
the cooperating agency, specifying that they have no financial or other interest in the outcome of the project.”

I March 2011
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DO E N EPA Ru le ReViSionS (continued from page 1)

Consistency: A number of DOE’s proposed new and
modified CXs are expressed with greater specificity

than existing CXs. For example, renewable energy
projects that previously might have been categorically
excluded under a general category of “actions to
conserve energy” would be eligible for consideration
under new proposed CXs for specific technologies

(e.g., small-scale wind turbines). Because many proposed
CXs have more specific scope and limitations on actions,
the proposed rule will promote more uniform CX
determinations throughout DOE.

Enhanced Transparency: DOE’s draft rule proposes
to incorporate the requirement established last year
to document and post online determinations based

on CXs listed in Appendix B to Subpart D of the rule.

Proposed Rule Based on Research,
Collaboration, and Consultation

DOE’s Notice of Proposed Rulemaking represents the
culmination of more than a year of work by a team from
the Office of NEPA Policy and Compliance and the Office
of the Assistant General Counsel for Environment, with
support from the Office of the Assistant General Counsel
for Legislation, Regulation and Energy Efficiency. The
effort began with a memorandum from the General
Counsel soliciting input from DOE Program and Field
Offices through NEPA Compliance Officers, who provided
extensive suggestions, collected supporting information,
and helped resolve challenging issues. DOE also issued a
Request for Information (74 FR 68720; December 29, 2009)
that invited interested parties to propose subjects for
consideration as CXs.

In parallel, DOE NEPA Office staff identified additional
candidates for new or expanded CXs by reviewing the
archive of DOE EAs that led to findings of no significant
impact, researching the existing CXs promulgated by
approximately 50 Federal agencies, and reviewing existing
DOE CXs to identify potential improvements.

In developing the proposed revisions, the team followed
best practices for establishing CXs from the recent
Council on Environmental Quality’s (CEQ’s) guidance
on CXs (November 2010).

The team documented the basis for DOE’s proposed
changes in the Preamble discussion of the Notice, and
created a Technical Support Document that supplements
the Preamble. (See nepa.energy.gov/1601.htm and
Regulations.gov, Docket ID: DOE-HQ-2010-0002.)

DOE consulted with CEQ early in the development of

the proposed rule. After reviewing DOE’s draft Notice in
September 2010, CEQ advised that the proposal was ready
for public review and comment. DOE then coordinated
with the Office of Management and Budget (OMB), which
provided the proposed rule to agencies with likely interest,
whose comments were addressed before DOE published
the Notice of Proposed Rulemaking.

DOE is now evaluating the public comments received

so far (14 as of February 28). The NEPA Office plans

to develop a final rule in coordination with the NEPA
Compliance Officers and in consultation with CEQ and
OMB, then publish the final rule in the Federal Register.
Questions on DOE’s NEPA rulemaking may be addressed
to askNEPA@hq.doe.gov. L.

For renewable energy, carbon sequestration,
and conservation

*  Experimental wells for injection of small quantities
of carbon dioxide

*  Combined heat and power or cogeneration systems
*  Small-scale solar photovoltaic systems

*  Small-scale solar thermal systems

¢ Small-scale wind turbines

*  Small-scale ground source heat pumps

e Small-scale biomass power plants

e Methane recovery and utilization systems

»  Alternative fuel vehicle fueling stations

*  Electric vehicle charging stations

*  Small-scale drop-in hydroelectric systems

Proposed Additional Categorical Exclusions

For research and development
*  Small-scale educational facilities

*  Small-scale indoor research and development (R&D)
projects using nanoscale materials

*  Research in salt water and freshwater environments

*  Small-scale renewable energy R&D and pilot
projects

*  Small-scale renewable energy R&D and pilot
projects in salt water and freshwater environments

For environmental improvement/other

*  Stormwater runoff control

*  Lead-based paint removal

*  Recycling stations

*  Determinations of excess real property

LIELLY Lessons Learned
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Els Filil‘lg GUidance (continued from page 3)

EPA of the measures that will be taken to ensure that
the EIS is available to all interested parties. To ensure
adequate review time, agencies should ensure that
any “comment by” dates they use in public notices
are based on the date of publication of EPA’s NOA in
the Federal Register.

* EIS adoption. Agencies must notify EPA (by letter
or email) when they adopt an EIS so that the
appropriate comment or review period may
commence. If an agency adopts another agency’s
EIS and it was not a cooperating agency, the
EIS must be recirculated and filed with EPA in
accordance with 40 CFR 1506.3(b). EPA will publish
an NOA in the Federal Register announcing the
appropriate comment or review period. Adopting
agencies that served as a cooperating agency need
not circulate the document for public comment or
review, but they should notify EPA of the adoption
to ensure that the official EIS record is accurate. In
this situation, to complete the public record, EPA will
publish an amended NOA in the Federal Register
that states that an adoption has occurred.

» Filing EISs during COOP events. If an EIS
cannot be physically delivered to EPA, agencies
will need to email a copy of the EIS cover sheet
to EIS-Filing@epa.gov and EPA will use that
information to publish its weekly NOA. Once the
COOP event is over, filing agencies will have

14 days to submit the four copies of all EISs filed
during the event. If EPA does not receive them within
14 days, it will formally retract the NOA for that EIS.

EPA also stated that it is considering additional
modifications to the EIS filing procedures that could
lead to an electronic EIS filing process, and requested
comments from Federal agencies and from stakeholders
and the public on certain questions:

* EPA asked Federal agencies about their current
practices for posting and retaining EISs online.
The NEPA Office responded for DOE, expressing
appreciation for EPA’s efforts to modernize the EIS
filing procedures and encouraging EPA to develop
an electronic filing system. The NEPA Office also
advised EPA that DOE posts draft and final EISs
online for public review and intends to maintain
indefinitely an electronic EIS archive on the DOE
NEPA Website.

* EPA asked stakeholders and the public about their
preferences regarding publishing the weekly EPA
NOAs online instead of in the Federal Register, and
making EISs available online (e.g., EPA’s website).

The Office of NEPA Policy and Compliance will
incorporate the new filing procedures into the DOE NEPA
Stakeholders Directory (issued annually in July) and a
future revision of the DOE EIS Distribution guidance.
For more information, see EPA’s website. L

Most DOE EISs Prepared with Cooperating Agencies

More than three-quarters of the 46 EISs listed in

DOE’s 2010 Cooperating Agency Report to the Council
on Environmental Quality (CEQ) were or are being
prepared with cooperating agencies. This continues the
high level of cooperating agency participation in DOE
EISs seen in prior years. The required annual report covers
EISs for which DOE issued a notice of intent on or after
October 1, 2005, and that were completed during Fiscal
Year 2010 or were still ongoing as of September 30, 2010.

Three of the 62 EAs that DOE completed as the lead
agency during Fiscal Year 2010 (and therefore counted in
the report) were prepared with cooperating agencies. This
statistic is highly variable from year to year, depending
on the extent to which the proposals evaluated in the EAs
involve other agencies and the extent that consulting or
commenting suffices to address their concerns.

As part of its report to CEQ, each Federal agency must
identify the reasons for not establishing cooperating
agency status or for terminating an established cooperating

IE} March 2011

agency relationship before completion of a NEPA review.
The reasons most frequently cited by NEPA Document
Managers for DOE EISs without cooperating agencies are
that no candidates were identified with special expertise or
jurisdiction by law (40 CFR 1501.6) and that the agencies
invited as potential cooperating agencies preferred other
ways to participate in the NEPA process, such as informal
consultation under Section 106 of the National Historic
Preservation Act.

The annual reporting requirement is part of CEQ’s ongoing
efforts to encourage Federal agencies to involve other
Federal, state, tribal, and local governmental organizations
as cooperating agencies in NEPA reviews, promote early
involvement of cooperating agencies, and track such
involvement. The CEQ memoranda relating to cooperating
agencies may be found on the DOE NEPA Website, at
nepa.energy.gov under Guidance. For further information,
contact Yardena Mansoor at yardena.mansoor@hq.doe.gov
or 202-586-9326. See cooperating agency winners, next

page. b
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Mitigation al‘ld MOl‘litOl‘il‘lg GUidance (continued from page 5)

Two forms of monitoring are addressed in the guidance:

(1) implementation monitoring, which ensures that
mitigation commitments are implemented, and

(2) effectiveness monitoring, which allows agencies
to determine if mitigation is achieving its intended
environmental outcome.

Making Adjustments

Adaptive management, when included in the NEPA
analysis, allows an agency to take alternate mitigation
actions if mitigation commitments fail to achieve
projected environmental outcomes. The guidance states
that “a Federal agency has a continuing duty to ensure
that new information about the environmental impact
of its proposed actions is taken into account, and that
the NEPA review is supplemented when significant new
circumstances or information arise that are relevant

to environmental concerns and bear on the proposed action
or its impacts.”

Mitigated FONSIs

When conducting an environmental review, CEQ notes
that an agency may find that a proposed action has

the potential for significant environmental impacts,

but that those impacts may be mitigated so that they
would no longer be significant. “CEQ recognizes the
appropriateness, value, and efficacy of providing for
mitigation to reduce the significance of environmental
impacts” and clarifies that agencies may adopt a mitigated
FONSI based on an EA that includes sufficient mitigation
to avoid significant environmental impacts. When the
FONSI depends on successful mitigation, however, such
mitigation requirements should be made public and
accompanied by monitoring and reporting. “An agency
should not commit to mitigation measures necessary for a

CEQ guidance affirms that agencies should:

e commit to mitigation in decision documents
when the EA or EIS environmental analysis
is based upon such mitigation (by including
appropriate conditions in grants, permits, or
other agency approvals, and making funding or
approvals for implementing the proposed action
contingent on implementation of the mitigation
commitments)

* monitor the implementation and effectiveness
of mitigation commitments

* make information on mitigation monitoring
available to the public, preferably through agency
websites

» remedy ineffective mitigation through adaptive
management measures.

mitigated FONSI if there are insufficient legal authorities,
or it is not reasonable to foresee the availability of
sufficient resources, to perform or ensure the performance
of the mitigation.”

The Role of the Public

The guidance encourages agencies to consider including
public involvement in their mitigation monitoring
programs. This can include public access to mitigation
monitoring reports and public assistance with actual
monitoring, through public-private partnerships. Agencies’
expertise and professional judgment are key to determining
the appropriate level of public involvement. In some
cases, agencies may need to balance competing privacy

or confidentiality concerns (e.g., protecting confidential
business information or the location of sacred sites) with
the benefits of public disclosure. k.

And the 2010 Cooperating Agency Winners Are . . .

Eleven of Western Area Power Administration’s 13 EISs were prepared with a co-lead
or cooperating agencies — the highest in absolute and relative terms. Bonneville Power
Administration comes in second, with cooperating agencies for 6 of its 8 EISs.

The U.S. Army Corps of Engineers is our most popular cooperating agency, involved in
10 DOE EISs. In second place is the Bureau of Land Management with 7 EISs, and
there is a three-way tie for third — the Forest Service, the Fish and Wildlife Service, and
the Environmental Protection Agency — each cooperating in 5 EISs.

The Solar Programmatic EIS (related article, page 12), being prepared jointly by the
Bureau of Land Management and DOE, is the champion EIS for signing up cooperating
agencies: 6 Federal agencies, 6 state organizations, and 7 counties.

LIELLY Lessons Learned
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DOE Receives the ACHP Chairman’s Award for Streamlining
Historic Preservation Reviews of Recovery Act Projects

The Advisory Council on Historic
Preservation (ACHP) honored

DOE and the National Conference of
State Historic Preservation Officers
(NCSHPO) with the ACHP Chairman’s
Award for Achievement in Historic
Preservation at a ceremony in
Washington, DC, on February 17, 2011.

“This award recognizes the creation of a

Prototype Programmatic Agreement
[Agreement] that assists State Historic Preservation
Officers (SHPOs), DOE, and others to more efficiently and
quickly administer Section 106 of the National Historic
Preservation Act in some circumstances relating to the
Energy Efficiency and Conservation Block Grant, State
Energy Plan, and the Weatherization Assistance Programs,”
said ACHP Chairman Milford Wayne Donaldson in a letter
to Secretary of Energy Steven Chu, notifying him of
the Award.

Thanks to the proactive work of SHPOs and
Federal agencies, . .. we found appropriate
ways to get essential projects underway while
considering the importance of historic places.

— Milford Wayne Donaldson, ACHP Chairman

LeAnn Oliver,
Weatherization and
Intergovernmental
Programs Manager,
Office of Energy
Efficiency and
Renewable Energy,
accepted the Award
from ACHP Chairman
Milford Wayne
Donaldson on DOE’s
behalf.

“This action was essential considering the impacts of the
American Recovery and Reinvestment Act of 2009 on the
historic preservation review process, and the need to
streamline review processes while safeguarding the
nation’s physical heritage. Together, DOE and NCSHPO
met this challenge in a proactive manner that expedited
preservation reviews and improved coordination among
state energy agencies and SHPOs representing 57 states
and territories,” he said.

A key feature of the Agreement is the categorical approach
to streamline Section 106 reviews. The type of activities
exempted under the Agreement from Section 106 review
also commonly qualify for categorical exclusion
determinations under DOE’s NEPA regulations

(10 CFR Part 1021). (See LLOR, March 2010, page 21.) kg

Legacy Management NCO Accepts Energy Award

On behalf of DOE’s Office of Legacy Management (LM), NEPA Compliance
Officer and Environmental Program Manager Tracy Ribeiro and a contractor
were recognized at the 2010 Department of Energy Management Awards
ceremony for LM’s System Operation and Analysis at Remote Sites

(SOARS) project.

LM was one of five DOE organizations to receive such an award at the ceremony
on October 6, 2010. DOE Management Awards acknowledge outstanding
contributions to energy, water, and vehicle fleet management and associated

cost savings at DOE facilities and field organizations.

The LM SOARS project collects and transmits real-time data from 16 sites in

nine states to allow users to evaluate remediation progress. SOARS permits remote
monitoring and operation of pumps and valves at some sites, reducing the energy
used for travel while allowing personnel to respond rapidly to changing conditions.
In Fiscal Year 2009, this amounted to a reduction in travel to sites of 37,000 miles
and a savings of about 1,900 gallons of fuel. In addition, LM is often able to use

photovoltaic solar energy to power the SOARS instruments and communications

equipment, further reducing greenhouse gas emissions.

For more information, contact Tracy Ribeiro at tracy.ribeiro@lm.doe.gov

or 970-248-6621. L
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SOARS equipment remotely monitors
environmental conditions at the
Shiprock Disposal Site, a former
uranium and vanadium ore-processing
facility in New Mexico.
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Recovery Act Reports Focus on Pending NEPA Reviews

Almost 600 NEPA reviews for projects and
activities (projects) funded by the American
Recovery and Reinvestment Act (Recovery Act)
were pending as of December 31, 2010, the Council
on Environmental Quality (CEQ) said in its latest
quarterly report to Congress. The report, mandated by
Section 1609(¢c) of the Recovery Act, identified the status
of NEPA reviews for more than 272,000 Recovery Act
projects across 24 Federal agencies. Approximately
190 categorical exclusion (CX) determinations, 360 EAs,
and 35 EISs were pending. This includes 45 EAs and
20 EISs for DOE Recovery Act projects; DOE reported
no pending CX determinations.

“The ARRA NEPA reporting is focused on ensuring that
the appropriate NEPA environmental reviews are completed
in a timely manner,” noted Horst Greczmiel, Associate
Director for NEPA Oversight at CEQ. “As we wind down
the reporting, attention is focusing on those projects and
activities where the NEPA reviews have not been completed
for one or more quarters; consequently, we want to
accurately report the reasons those NEPA reviews remain
pending and when we project they will be completed.”

Over the course of the last two years,

the Departments and Agencies . . . have
consistently shown that economic recovery and
environmental stewardship can go hand in hand.

— Horst Greczmiel, CEQ

CEQ has asked that agencies provide more detail about
pending NEPA reviews for use in future reports. Pursuant to
CEQ guidance issued in November 2009, DOE has
provided explanations for why NEPA reviews are pending
for two or more quarters. These explanations have included
an update on where an EA or EIS is in the preparation
process, a statement that the applicant has requested that the
NEPA review be placed on hold, or a statement that DOE is
coordinating with other agencies. CEQ has asked agencies

to provide in future reports more details showing how long
NEPA reviews have been pending.

Trends Highlight EAs for 2011

During the quarter ending December 31, 2010, Federal
agencies completed more than 1,600 NEPA reviews for
Recovery Act projects. More than 600 (about 38 percent)
of these were completed by DOE.

Cumulatively, Federal agencies completed more than
180,000 CX determinations and 6,600 EAs, and analyzed
more than 830 projects in EISs. Agencies concluded that
NEPA is not applicable to about 4,300 other Recovery Act
projects. Together, these projects involve obligations of
approximately $287 billion funded under Division A

of the Recovery Act.

DOE had completed more than 8,700 NEPA reviews
supporting the obligation of more than $33.4 billion for
projects receiving Recovery Act funding, an increase of
almost $400 million since September 30, 2010 (LLOR,
December 2010, page 9).

Based on the eight reports submitted to Congress to date,
CEQ identified three overall trends: the number of new
CX determinations has decreased, the number of new EAs
has increased, and the number of pending NEPA reviews
has significantly decreased.

Future Reports

Section 1609(c) of the Recovery Act requires quarterly
reports on NEPA activities related to implementing the
Recovery Act through September 30, 2011. The next
CEQ report to Congress will cover NEPA activities
through March 31, 2011. Federal agency reports are due
to CEQ by April 15, 2011, and CEQ will submit the next
report to Congress in early May.

The CEQ reports to Congress are available at
NEPA.gov. For more information, contact Brian Costner,
Office of NEPA Policy and Compliance, at
brian.costner@hq.doe.gov or 202-586-9924. L.

scoping meetings.

LIELLY Lessons Learned

Keeping the “Non-Federal” Out of the Federal Register

By assisting other DOE offices in reviewing Federal Register documents such as a notice of intent (NOI) to prepare
an EIS or a record of decision, the Office of NEPA Policy and Compliance is sometimes uniquely positioned to
share the lessons learned from that task. Last year, LLOR noted (June 2010, page 12) that a Federal Register notice
issued jointly must include all agencies’ signatures. Recently, we learned that only Federal agencies may jointly
issue such a notice in the Federal Register. For an EIS that DOE and a state will prepare as joint lead agencies,

an NOI signed by both parties was rejected by the Government Printing Office. The DOE program was able to
promptly resubmit the NOI without the state signature, and thus avoid jeopardizing timely public notice of the
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DOE and BLM Jointly Issue Draft Programmatic EIS
for Solar Energy Development in Six Southwestern States

Following consideration of more than 19,000 comments
received during two scoping periods (summers of

2008 and 2009) and coordination with 19 cooperating
agencies at Federal, state, and county levels, DOE and the
Department of the Interior’s Bureau of Land Management
(BLM) jointly issued the Draft Programmatic EIS (PEIS)
for Solar Energy Development in Six Southwestern States
(DOE/EIS-0403) for public review in December 2010.

A 90-day public comment period on the Draft PEIS will
conclude March 17, 2011. DOE and BLM are in the
process of hosting 14 public meetings (in Washington, DC,
and the six southwestern states) to receive comments

on the Draft PEIS.

The joint DOE/BLM Solar Energy PEIS evaluates

the impacts of potential utility-scale! solar energy
development in Arizona, California, Colorado, Nevada,
New Mexico, and Utah. The PEIS assesses the impacts
of technologies considered to be viable for deployment
over the next 20 years — concentrating solar technologies
(parabolic trough, power tower, and dish engine) and
photovoltaic solar technologies. Through the PEIS, DOE
is evaluating whether to develop new guidance relevant
to DOE-supported solar projects on Federal, state, tribal,
or private lands; BLM is evaluating a new solar energy
program that would prioritize solar energy development on
specific BLM-administered lands in the six states.

DOE and BLM Alternatives Differ

The PEIS includes separate alternatives for DOE and
BLM. DOE would develop programmatic guidance
with explicit environmental practices and mitigation
recommendations to further integrate environmental
considerations into the analysis and selection of solar
projects that it may support. The PEIS states that such
programmatic guidance would:

» give DOE the tools with which to make more
informed, environmentally sound decisions

* help streamline future environmental analysis and
documentation for DOE-supported solar projects

» support DOE’s efforts to comprehensively determine
where to make technology and resource investments
to minimize the environmental impacts of solar
technologies, and establish environmental mitigation
recommendations for financial assistance recipients
to consider in project plans when applying for
DOE funding.

BLM analyzed two action alternatives in the Draft PEIS.
Both alternatives would establish a new solar energy
program involving exclusion areas (categories of
BLM-administered land excluded from solar energy
development) and required design features (mitigation
measures). BLM analyzed a Solar Energy Development
Program Alternative (identified as preferred in the

Draft PEIS) that would open 22 million acres of
BLM-administered land in the six states to right-of-way
application for solar energy development, but would
prioritize development in a subset of these lands — referred
to as Solar Energy Zones (SEZs). BLM proposed a

total of 24 SEZs of varying sizes in the six states. BLM
also analyzed an action alternative referred to as the
Solar Energy Zone Program Alternative that would open
BLM-administered lands only within the proposed SEZs
for solar energy development (approximately

677,000 acres).

Reasonably Foreseeable Development
Scenario Defined for Analysis

To help define the potential magnitude of solar energy
development that could occur within the six-state study
area over the next 20 years and analyze the potential
impacts of that development, DOE and BLM established
a reasonably foreseeable development scenario. The
agencies examined two methodologies for calculating the
scenario’s megawatt and acreage estimates.

(continued on next page)

T Utility-scale projects are those that generate electricity for delivery into the electricity transmission grid. They generally have capacities

greater than 20 megawatts.
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Solar PEIS Grew in Size and Scope

In March 2009, the Secretary of the Interior announced
a policy goal of identifying and prioritizing specific
locations best suited for large-scale production of solar
energy. In June 2009, BLM announced that the Solar
PEIS would include in-depth environmental analyses
for 24 proposed solar energy study areas (74 FR 31308;
June 30, 2009). Inclusion of these study areas
drastically expanded BLM’s scope and the broad,
programmatic nature of the joint DOE/BLM Solar
PEIS, adding a second layer of analyses.

With this expanded scope, the Draft PEIS grew to
about 11,000 pages: 16 chapters and 14 appendices.
To aid the public’s review of the document, DOE and
BLM included a Reader’s Guide, which explains how
information in the Draft PEIS is organized.

Due to the size of the document, DOE and BLM
minimized distribution costs by limiting the number

of printed copies. The agencies negotiated with EPA
(in advance) to submit only two complete hard copies
for filing of the Draft PEIS (more recently, EPA revised
its EIS filing guidance (see related article, page 3)). In
addition, with the exception of affected Federal, state,
and local government agencies and applicable tribal
governments that specifically requested a full or partial
hard copy, the rest of the distribution list received the
PEIS Summary and Reader’s Guide with a DVD

(or CD) that included the entire Draft PEIS. Subscribers
to the PEIS website received notification of the Draft
PEIS’s availability on the project website and the
opportunity to request the PEIS Summary and Reader’s
Guide with DVD or CD.

LIELLY Lessons Learned

DOE and BLM carried forth the methodology that
provided the maximum estimated development in the
Draft PEIS, which was based on requirements for
electricity generation from renewable energy resources
established in Renewable Portfolio Standards in each
of the six states.

DOE and BLM used the amount of power projected to

be generated in the reasonably foreseeable development
scenario to analyze the potential environmental impacts

of solar energy development on both BLM-administered
and non-BLM-administrated lands within the study area.
The reasonably foreseeable development scenario projected
32,000 megawatts on 285,000 acres for al/l land in the
six-state study area, including BLM-administered lands.

Next Steps

DOE and BLM will consider the comments received
on the Draft PEIS in preparing the Final PEIS, which is
expected to be issued later this year.

For information on the Solar PEIS, contact Jane Summerson,
NEPA Document Manager, Office of Energy Efficiency

and Renewable Energy, at jane.summerson@ee.doe.gov.
Additional information is also available on the Solar

PEIS website at http://solareis.anl.gov. (See also LLOR,
September 2008, page 18.) For further information on
DOE’s Solar Energy Technology Program, contact

Frank “Tex” Wilkins, Office of Solar Energy Technology,

at frank . wilkins@ee.doe.gov. L.
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2011 NEPA Planning Summaries Forecast
Continuing High DOE NEPA Activity

NEPA Annual Planning Summaries recently issued by DOE Program and Field Offices indicate that DOE foresees a
large NEPA workload for 2011, but not the exceptional levels of 2010. Annual Planning Summaries, prepared each
January, identify the ongoing and new EISs projected to be prepared during the next 24 months, and the EAs to be
prepared during the next 12 months.

Environmental Impact Statements

The January 2010 Planning Summaries projected 95 EISs to be Projected EIS workload, 2008 to 2011
in preparation or initiated in the 24-month planning window, a 100 95

one-third increase over the previous projection, mostly because of 87
anticipated increases in NEPA reviews for Recovery Act activities
by the Golden Field Office and the National Energy Technology 80~ 71
Laboratory. In this year’s Planning Summaries, DOE organizations
anticipate slightly fewer, 87 EISs, of which 24 are new and 8§
(including both ongoing and new) are related to Recovery Act
projects. The Western Area Power Administration and Loan
Programs Office anticipate the largest EIS workloads, with 27 and
14 EISs, respectively. Both organizations report that for some EISs,
DOE will serve as a cooperating agency and adopt EISs prepared by
other Federal agencies. 20}k
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Environmental Assessments

One year ago, DOE Offices projected 259 EAs to be prepared in 2008 2009 2010 2011

2010, more than twice the number of EAs projected for the previous
year, largely to meet NEPA obligations arising from DOE funding
of Recovery Act projects. In 2010, DOE actually completed 77 EAs,
more than twice DOE’s prior baseline completion rate of about

35 EAs per year, but much less than the number of EAs projected to 300
be in preparation. Factors accounting for the difference may include: 259
(1) categorical exclusion determinations ultimately were made for 250
some actions for which an EA originally was projected based on
incomplete information, and (2) a number of EAs either started late in
2010 and are ongoing in 2011, were not started until 2011, or were not
started at all.

Projected EA workload, 2008 to 2011

191
200

150
In the most recent January 2011 Planning Summaries, DOE 124

Offices identified 191 EAs to be prepared during 2011, including
110 ongoing documents and up to 81 new EAs. The 2011 Planning
Summaries identify 35 ongoing EAs and 12 new ones that are
related to Recovery Act projects. The Golden Field Office and 50
National Energy Technology Laboratory continue to be the

offices projecting the heaviest EA workloads, as in 2010, but both 0
anticipate a decline from last year’s peak levels.

Number of EAs

2008 2009 2010 2011

“DOE made tremendous progress completing NEPA reviews for Recovery Act projects in 2010, and completion of the
remaining EAs and EISs continues to be one of DOE’s highest priorities with regard to NEPA compliance in 2011,”
observed Scott Blake Harris, DOE General Counsel, in a December 8, 2010, letter to Secretarial Officers and Heads
of Field Organizations. The Office of NEPA Policy and Compliance will continue to work with the Program and

Field Office NEPA Compliance Officers to manage this workload as efficiently as possible.

DOE NEPA Annual Planning Summaries, guidance, and templates are posted on the DOE NEPA website, nepa.energy.gov,
under Planning Summaries. Recent trends in NEPA workload are discussed in LLOR, March 2010, page 15, and
December 2010, page 9. L.
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DOE and Hawaii To Prepare Programmatic EIS
for Interisland Wind Energy Development

DOE and Hawaii’s Department of Business, Economic
Development and Tourism (DBEDT) hosted four public
scoping meetings for the Hawaii Interisland Renewable
Energy Program: Wind Programmatic EIS (HIREP Wind
EIS; DOE/EIS-0459), from February 1-5, 2011. These
meetings were held on the islands of Oahu, Molokai,

Lanai, and Maui — the four islands that could be affected

by the development of a proposed interisland transmission
cable system, wind generation facilities, and the necessary
improvements to the electrical grid. DOE and Hawaii issued
a Notice of Intent for the project on December 14, 2010

(75 FR 77859), and a Notice of Public Scoping Meetings for
the HIREP Wind EIS on January 12, 2011 (76 FR 2095).

EIS Facts

* The HIREP Wind EIS is funded by the Recovery Act
through a DOE State Energy Program grant.

* This programmatic EIS may lead to one or more
subsequent, project-specific Federal actions and
related NEPA reviews, such as development of wind
generation facilities or an undersea interisland cable.

» The Hawaii Department of Business, Economic
Development and Tourism is a co-lead agency in the
preparation of the EIS.

Hawaii’s Renewable Energy Standard

Because Hawaii derives nearly 90 percent of its primary
energy resources from oil, the state is vulnerable to supply
disruptions and high energy prices — electricity prices are
more than twice the U.S. average. To address this issue,
the Hawaii legislature recently mandated that 70 percent
of Hawaii’s energy needs be met with clean energy

by 2030, including 40 percent from renewable energy and
30 percent from energy efficiency. The Hawaii statute
establishes a timetable with interim goals, and requires full
achievement of the “40/30 standard” by 2030 (Hawaii
Revised Statutes, Chapters 269-91 through 269-95).

DOE and the State of Hawaii signed a Memorandum of
Understanding in early 2008 forming a partnership to help
achieve the 40/30 standard and reduce the state’s high
energy prices. DOE entered into this partnership, in part,
because Section 355 of the Energy Policy Act of 2005
(EPAct 2005) required the Secretary of Energy to assess
the economic implications of the dependence of Hawaii

on oil, including the technical and economic feasibility of
increasing the contribution of renewable energy resources
for the generation of electricity on an island by island basis.
DOE has conducted or funded a number of studies and
workshops, prior to and since passage of the EPAct 2005, to
help Hawaii achieve its goal of lower energy prices through
improved efficiency and increased use of renewables.

LIELLY Lessons Learned

A Brighter Energy Future

The proposed action in the HIREP Wind EIS envisions

a program that would develop up to 400 megawatts of
wind energy on the islands of Maui, Lanai, and Molokai,
transmission of that energy to Oahu, via undersea power
cables, and transmission system upgrades on Oahu. The
island of Oahu, with 80 percent of the state’s population, is
the island with the greatest energy demand; however, Oahu
does not have adequate identified potential renewable
energy sites of its own to be self-sufficient. Maui, Lanai,
and Molokai have the most abundant and viable wind
resources of those islands closest to Oahu.

The scoping meetings were well attended, with
representatives from native Hawaiian groups, environmental
groups, the general public, and local, state, and Federal
governments. Each meeting included a “workshop” session
where attendees could inspect poster boards, collect handouts,
and talk with DOE and DBEDT representatives. The
workshops were approximately one hour long, followed by
formal sessions during which comments were transcribed.
Stakeholders raised a broad range of issues during the scoping
meetings, such as the potential effects on:

e cultural and religious sites and practices
» sensitive fish and wildlife species and their habitats
 the visual character of Molokai and Lanai

* necessary infrastructure upgrades on Molokai
and Lanai

* access to subsistence hunting and fishing arcas
on Molokai and Lanai

» availability of water resources on Molokai and Lanai
for concrete to produce wind turbine foundations.

Stakeholders also asked whether other renewable resources
could be addressed in the alternatives analysis, and about
post-operational restoration planning.

DOE and DBEDT will consider scoping comments in
preparing the draft EIS, which is expected to be issued for
public review later this year. Ly
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Transitions

One of NEPA’s Finest — Carolyn Osborne — Retires

After more than 30 years of service with the Federal
government, Carolyn Osborne, Unit Leader, Office

of NEPA Policy and Compliance, retired at the end of
2010. An ecologist by training, she served in DOE’s NEPA
Office for the past 24 years. Ms. Osborne primarily
assisted the Offices of Electricity Delivery and Energy
Reliability, Environmental Management, Fossil Energy,
and Loan Programs, and the Power Marketing
Administrations. Before joining DOE, she spent 6 years at
the Food and Drug Administration working on NEPA
compliance.

Along with her knowledge of NEPA, Ms. Osborne was
noted for her expertise on floodplains and wetlands,
environmental justice, DOE-wide NEPA contracting, and
NEPA/CERCLA/RCRA. Most recently, she was part of the
team that prepared DOE’s Notice of Proposed Rulemaking
for updating the Department’s categorical exclusion
provisions.

Before her retirement on December 30, 2010, NEPA
Office staff interviewed Ms. Osborne for lessons learned,
recommendations, and stories from her long NEPA career.

Remember Past Lessons

It is important to remember and learn from DOE’s past
experiences, said Ms. Osborne. She expressed concern
that the lessons from DOE’s past are not known by today’s
NEPA community, and encouraged NEPA Office staff to
use LLOR to fix this — suggesting that NEPA staff put
together a compilation of case studies from past issues

of LLOR, highlighting NEPA “nuggets” and themes,
identifying those experiences relevant to today’s issues.
Ms. Osborne recalled, for example, the quality assurance
pyramid, which encourages “building analyses from the
data up” (LLOR, June 2006, page 4). “Such a compilation
would be especially useful for people starting out in
DOE’s NEPA Program — they could look to things we’ve
done previously, rather than starting from scratch,”

Ms. Osborne noted.

Striking the right balance between efficient
project implementation and sufficient
environmental review time to ensure adequate
mitigation of environmental impacts is one of
the Department’s primary challenges.

— Carolyn Osborne, Ph.D.

K3 march 2011

Do It Right the First Time

Quoting the theme of a past DOE-wide NEPA contracting
workshop, Ms. Osborne recommended that NEPA
practitioners, “do it right the first time” and advised NEPA
practitioners to “begin with the end in mind.” “We need to
get into the habit of trying to think of everything early so
we aren’t scrambling at the last minute,” she said.

Carolyn received a t-shirt from Horst Greczmiel, Associate
Director for NEPA Oversight, Council on Environmental
Quality, that reads, “NEPA is a four letter word . . . like
LOVE.”

Use DOE’s NEPA Tools to Your Benefit

In her time at DOE, Ms. Osborne was instrumental in the
development of a number of key DOE NEPA guidance
documents, including (but not limited to) the “brief
guide” to DOE-wide NEPA contracts (1997), guidance
on categorical exclusion determinations (1998), guidance
on Clean Air Act Conformity and NEPA (2000), guidance
on application of NEPA to CERCLA and RCRA cleanup
actions (2002), EIS comment-response process guidance
(2004), EIS distribution guidance (2006), and LLOR.

In fact, Carolyn was here when LLOR was born! She
supported development of LLOR’s first 65 issues from
1994-2010. “I’ve seen LLOR grow, become more user
friendly and comprehensive,” she remarked.

Ms. Osborne recalled some challenges in developing
NEPA guidance documents. In particular, she
acknowledged tradeoffs between offering a standard
template for folks to follow and developing and
incorporating multiple strategies to handle different
situations. “It is important to develop options for different

(continued on next page)
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NEPA’s Carolyn Osborne Retires

DOE NEPA “old timers” came from far and wide to
celebrate Carolyn and her retirement. Left to right,
Carol Borgstrom, Bob Strickler (former Director of the
Project Activities Division in the DOE NEPA Office),
Carolyn Osborne, Jim Daniel, and Bill Dennison
(former Assistant General Counsel for Environment).

circumstances,” said Ms. Osborne. When queried about
future DOE NEPA guidance needs, she suggested that the
NEPA Office develop guidance on preparing notices of
intent and records of decision and consider developing
“Qs and As” for floodplain issues. “Read all the guidance,’
Ms. Osborne recommended. She also praised The
Environmental Style: Writing Environmental Assessments
and Impact Statements (2005) and suggested that NEPA
practitioners take it to heart.

>

Bring DOE’s NEPA Community Together

Recalling that the last NCO meeting was in the spring of
2009 and the last NEPA Community meeting was in the
fall of 2008, Ms. Osborne urged the NEPA Office to bring
DOE’s NEPA Community together soon. “Bringing the
NEPA Community together more frequently would be a

(continued from previous page)

good thing,” she said. When asked whether she would
attend future NEPA meetings, Ms. Osborne smiled and
said, “I will come to the happy hour, and you may add me
to the distribution for future issues of LLOR.”

Concluding the interview, NEPA Office staff asked

Ms. Osborne to recall her fondest NEPA memory. Laughing
in response to this question, she answered “getting out of
the office.” “Some of my fondest memories were attending
the public meetings, outside of the Office and the four

walls of DOE,” she said. “I enjoyed going to the scoping
meetings and hearings, interacting with people — also seeing
the potentially affected environment. . . . Going to public
meetings makes things real,” she explained.

Farewell, Carolyn!

Despite the snow that fell on the Washington, DC, area
the night before, more than 40 associates, colleagues, and
friends of Carolyn Osborne gathered on January 27, 2011,
in the Forrestal Building, to celebrate her career.

Scott Blake Harris, DOE General Counsel, presented
Carolyn with a Distinguished Career Service Award

(text box). Carolyn also received several tributes, both
prose and poetry.

Ms. Osborne will continue to live in the Washington, DC,
area. She plans to continue volunteering at the Washington
National Zoo’s Invertebrate Exhibit, relearn French,

and is looking forward to traveling to Paris and Sweden.
Friends may contact her at carosborne@msn.com.

On behalf of DOE's NEPA Community, the Office of
NEPA Policy and Compliance thanks Carolyn for her
significant contributions to DOEs NEPA Program and
wishes her a long and fulfilling retirement. Bon voyage
and best wishes! b

DISTINGUISHED CAREER SERVICE AWARD

Carolyn M. Osborne is hereby awarded the Distinguished Career Service Award in
recognition of her extraordinary contributions to the Department of Energy during
a Federal career spanning more than three decades. As a Unit Leader, Office of
NEPA Policy and Compliance, in the Office of General Counsel and the former
Office of Environment, Safety and Health, she excelled in all of her duties, earning
the respect and admiration of her colleagues. She reviewed key environmental
impact statements for the Offices of Environmental Management and Fossil
Energy, and drafted guidance documents to promote effective and efficient NEPA
compliance. Among her many accomplishments, she led the development of the
1992 DOE NEPA regulations and coordinated the team supporting establishment of DOE-wide NEPA contracts.
She contributed many articles for Lessons Learned Quarterly Reports and exercised a high level of quality control.
Through her work on these and many other NEPA-related matters, she leaves a legacy of singular professional
excellence. Finally, as both a NEPA specialist and a manager, she earned the genuine affection of her associates.
Because of her pragmatic, analytically-sound advice, her intelligence, her strength of character, her no-nonsense
approach, and her dedication to the public interest, Carolyn M. Osborne embodies the highest traditions and ideals
of public service. — Scott Blake Harris, General Counsel — January 2011
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Carolyn’s Retirement ROD

By: Andy Lawrence

Goodbye to the maze of EISs So Carolyn is finally embracing
To the “significant” or not debate The top NEPA lesson to be learned
Farewell to the reading of dreary tomes Leave while you're still lucid
Hello to sleeping late And enjoy the rest you've earned
For Carolyn has certainly earned But she’ll need to work at R&R
The right to sit back and relax As she suddenly defects
To leave the pifiata of NEPA behind That decades’ worth of NEPA work
And let others take their whacks Have cumulative effects
And to NEPA's elaborate lingo Like the inability to enjoy a book
Which cryptographers can’t decode And give the author credit
Carolyn says “no more” to that For giving her pages full of prose
Lest her head explode That she doesn’t need to edit
From FONSIs to ARRA to GHGs But through her diligence and her care
From SEISs to CXs She has shown one can
NEPA's vernacular can hit you hard Create a bit of harmony
Right in your solar plexus Between the environment and man
For the things that pass for “final drafts” And that has sustained her all these years
Can leave you gasping hard for breath And earned her veneration
And then there're preferred alternatives For her key role as trustee for
That scare you half to death The succeeding generation
And for obtuse text and farfetched facts So we wish her well in all her pursuits
On which if forced to make a decision And hope she takes the time to tell us
You would recommend the issuance of About travels near and travels far
A Record of Derision That will make us all quite jealous

So three cheers and all the best

To you from one and all

And remember you will always have

Friends here in Forrestal

Andy Lawrence, a long-time colleague and currently
Director, Office of Nuclear Safety, Quality Assurance and

Environment, Office of Health, Safety and Security, read
this poem at Carolyn’s retirement celebration.

Office of the General Counsel

A number of key personnel changes within the Office of the General Counsel and the National Nuclear Security
Administration (NNSA) have recently been made or will take place soon. As announced by the Secretary of Energy on
February 22, 2011, Scott Blake Harris, DOE General Counsel, will be leaving the Department in early March, and
Sean Lev, currently the Deputy General Counsel for Environment and Nuclear Programs, will become the Acting
General Counsel. Bruce Diamond, formerly Assistant General Counsel for Environment, is now the NNSA General
Counsel responsible for overall legal matters within NNSA, including NEPA compliance activities. Mr. Diamond
replaced Dave Jonas, who now serves as Director of Legal Strategy and Analysis, DOE Office of General Counsel.
Richard Ahern is currently the Acting Assistant General Counsel for Environment and responsible for DOE NEPA
compliance activities. E
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Litigation Updates

DOE NEPA Litigation in Brief

Save Strawberry Canyon v. DOE (N.D. Calif.): In this case, a local citizens’ group challenged the EA for the Berkeley
Lab Laser Accelerator Laser Acquisition, Installation, and Use for Research and Development at the Lawrence Berkeley

National Laboratory (DOE/EA-1655, September 2009) and associated finding of no significant impact. The plaintiff has

appealed a ruling by the U.S. District Court for the Northern District of California granting the Government’s motion for
summary judgment. A briefing schedule has not yet been set. (Case No.: 10-0797)

Other Agency NEPA Litigation in Brief

Two recent legal decisions involving NEPA issues are summarized below, listed by lead plaintiff.! In these brief reports,
LLQR summarizes outcomes using the court’s language, as appropriate; the computer icons link to the full opinion.
We encourage readers to examine the entire opinion for cases of interest.

In Forest Service Employees, the district court found that the EA and finding of no significant impact (FONSI)
revealed significant impacts to endangered and threatened species and therefore an EIS must be prepared.

In Skull Valley, the district court found that an agency could not disapprove a lease agreement or right-of-way
application based on the inadequacy of its own EIS.

Forest Service Employees for Environmental Ethics v. U.S. Forest Service

Agency Action: Under a court order requiring NEPA review for the use of chemical fire retardants to fight wildfires
on Forest Service lands, the U.S. Forest Service (USFS) prepared an EA and issued a FONSI that accepted
alternatives contained in the Biological Opinions of the U.S. Fish and Wildlife Service (USFWS) and the National
Oceanic and Atmospheric Administration’s National Marine Fisheries Service (NOAA Fisheries).

NEPA Issue: First, the court rejected the plaintiff’s argument that USFS should have analyzed all types of fire
suppression activities as connected actions. Rather, it explained that, although fire suppression activities are related,
the choice of one activity is not dependent on the choice of another, and thus such activities are not connected actions.
Next, the court rejected the plaintiff’s argument that the analyses contained in the EA were inadequate, finding instead
that the analyses were brief but sufficient. Last, the court agreed with the plaintiff that USFS’s use of chemical fire
retardant would have significant impacts to listed species because the mitigation measures suggested by USFWS and
NOAA Fisheries were non-binding and thus potential impacts remained significant.

USFS based its FONSI in part on USFWS’s and NOAA Fisheries’ biological opinions, which indicated that fire
retardant use could impose significant impacts upon flora and fauna on the endangered species list and contained
mitigation measures in the form of reasonable and prudent alternatives to avoid jeopardy and negative impacts. The
court found that these mitigation measures “fail[ed] to impose any binding restrictions on the use of fire retardant”
and therefore “failed to alleviate the risk of jeopardy to listed species,” leaving a “likely” chance of significant
impacts to listed species. The court granted summary judgment in favor of the plaintiff, concluding that “the Forest
Service’s failure to prepare [an EIS] under these circumstances is a violation of NEPA.”

Other Issues: The plaintiff argued that NOAA Fisheries and USFWS violated the Endangered Species Act in a
series of claims challenging the agencies’ biological opinions. The district court granted summary judgment for all
but one of the plaintiff’s claims and remanded the biological opinions, mandating as well “the preparation of an
incidental take statement as required by statute.”

U.S. District Court for the District of Montana. Case No.: 08-00043; July 27, 2010.

" Many cases have multiple plaintiffs and defendants, which may change during litigation. In LLQR, cases are referred to by the lead
plaintiff and first defendant agency as identified in the opinion. For example, the defendant in cases involving the USDA Forest Service
may be identified as USDA or USDA Forest Service in LLQR; in the broader literature, these cases may be known by the name of the
Secretary of Agriculture or the Chief of the Forest Service at the time the legal document was issued.
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Liti gati O n U p d atES (continued from previous page)

Skull Valley Band of Goshute Indians v. Department of the Interior

* Agency Action: The Department of the Interior (DOI), speaking for both the Bureau of Land Management (BLM)
and the Bureau of Indian Affairs (BIA), issued two records of decision (RODs) (1) denying the Private Fuel
Storage, LLC (PFS) right-of-way application to build and operate a transfer facility for spent nuclear fuel (SNF) on
Federal land, and (2) disapproving the Skull Valley Band of Goshute Indians’ (Skull Valley Band) lease agreement
with PFS to build an SNF storage facility on tribal land. PFS is a consortium of utility companies formed in order
to seek temporary storage options for SNF until the Federal government begins accepting SNF for “permanent
storage.”

* NEPA Issue: DOI based both decisions on a final EIS (FEIS) prepared by the Nuclear Regulatory
Commission (NRC), for which BIA and BLM served as cooperating agencies. In the first ROD (71 FR 57005;
September 28, 2006), DOI decided against issuing the right-of-way to PFS, concluding that the FEIS did not
sufficiently analyze impacts relating to the removal of SNF from the facility as well as the risks from terrorism.
DOI also raised concerns about the adequacy of existing roads and potential impacts to the Cedar Mountain
Wilderness Area (designated after issuance of the FEIS).

In the second ROD (71 FR 58629; October 4, 2006), DOI disapproved Skull Valley Band’s proposed lease

of tribal trust lands to PFS, relying on many of the same reasons given for rejecting PFS’s application for a
right-of-way and also concluding there was too much risk that the SNF could remain at the site indefinitely.
The Skull Valley Band and PFS filed a Federal lawsuit to overturn these decisions.

The court determined that DOI’s decision to deny PFS the right-of-way “because its own FEIS was not

adequate. . . . was arbitrary and capricious.” The court concluded that DOI did not use “readily available
mechanisms,” such as a supplemental EIS, “which it could have invoked to obtain the information it found
lacking in the FEIS.”

Regarding DOI’s ROD disapproving the lease agreement, the court stated that, as in its decision in the
right-of-way ROD, DOI disapproved the lease in part after concluding that “its own FEIS inadequately addressed
a possible terrorist attack and failed to consider fully the process by which the SNF would be removed from the
Skull Valley facility after the NRC license expires and the lease ends.” The court determined that it was “arbitrary
and capricious, and an abuse of discretion” for the ROD to justify disapproving the lease because the record before
the agency was deficient. The court thus vacated both RODs and remanded both applications for further agency
consideration.

*  Other Issues: Regarding the lease disapproval, the court stated that “DOI did not comply” with BIA regulations,
which provide that the agency “defer to the landowners’ determination that the lease is in their best interest, to the
maximum extent possible.”

Following completion of the EIS, the lead agency, NRC, issued a decision to grant PFS a license to operate the
storage facility; that decision is being challenged in litigation in the U.S. Court of Appeals for the District of
Columbia Circuit (Ohngo Gaudadeh Devia v. NRC).

[ U.S. District Court for the District of Utah. Case No.: 07-0526; July 26, 2010.

DOE LLQR readers may be interested to note that the origin of the Skull Valley Project was the response of the Skull
Valley Band of Goshute Indians to DOE'Ss invitation to communities, in the early 1990s, to consider hosting a monitored
retrievable storage facility for the interim storage of SNF. More than a dozen tribes applied. B
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Training Opportunities

NEPA-related courses are listed in the Lessons Learned Quarterly Report for information only, without endorsement.
Cost and schedule information are subject to change; check with the course provider.

* Hosted by the DOE Office of Conflict Prevention and Resolution.

US Institute for Environmental Conflict Resolution
520-901-8501

usiecr@ecr.gov
www.ecr.gov/training/training.aspx

Advanced Multi-Party Negotiation

of Environmental Disputes*

Washington, DC: March 22-24
$750

Collaboration Skills
for Environmental Professionals
Sausalito, CA: April 19-21

$928

Negotiating Environmental Solutions
Denver, CO: April 19-20
$500

Laying the Groundwork for Effective
Government to Government Consultation*
Washington, DC: May 3-5

$750

EOS Alliance

425-270-3274

pt@nwetc.org
www.eosalliance.org/schedule/calendar/
courses-eos

NEPA: Writing the Perfect EA/FONSI or EIS
Kansas City, MO: March 29-30
Sacramento, CA: April 5-6
Baton Rouge, LA: May 11-12
$545 (GSA contract: $445)

ICF International
949-333-6625
cbeckstrom@icfi.com
www.icfi.com/newsroom/
educational-opportunities.asp

NEPA: A Step-by-Step Approach

Riverside, CA: April 21-22
$335

LIELLY Lessons Learned

International Association for Public Participation
800-644-4273

training@iap2.org

www.iap2.org

Planning for Effective Public
Participation
San Antonio, TX: April 4-5
Arlington, VA: May 2-3
Denver, CO: May 10-11

$700

Communications for Effective
Public Participation
San Antonio, TX: April 6
Arlington, VA: May 4
Denver, CO: May 16

$350

Techniques for Effective

Public Participation

San Antonio, TX: April 7-8

Arlington, VA: May 5-6

Denver, CO: May 19-20
$700

Nicholas School of the Environment

and Earth Sciences, Duke University
919-613-8082

del@nicholas.duke.edu
www.nicholas.duke.edu/del/executiveed/courses

Implementation of NEPA
Durham, NC: March 21-25
$1,375

Current and Emerging Issues in NEPA
and Preparing and Documenting
Environmental Impact Analyses
(with writing workshop)
Durham, NC: May 16-20

$2,272 until 4/18/11

Certificate in the National
Environmental Policy Act
Requires successful completion of
one core and three elective NEPA short
courses. Co-sponsored by the Council on
Environmental Quality.

Fee: Included in course registration.

(continued on next page)
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Training Opportunities

(continued from previous page)

* International Institute for Indigenous
Resource Management
303-744-9686
jeannerubin@iiirm.org
www.iiirm.org

Workshop on the Strategic Application
of NEPA in Indian Country
Denver, CO: March 15-16

$450

* The Shipley Group
888-270-2157 or 801-447-5977
shipley@shipleygroup.com
www.shipleygroup.com

Applying the NEPA Process:
Emphasis on Native American Issues
Albuquerque, NM: March 8-10

$985 (GSA contract: $895)

Applying the NEPA Process
and Reviewing NEPA Documents
Denver, CO: March 14-18

$1,385 (GSA contract: $1,295)

Core Principles: Telling the NEPA Story,
Keeping Documents Brief,
and Meeting Legal Requirements
Nashville, TN: March 22-24

$985 (GSA contract: $895)

Overview of the NEPA Process
San Diego, CA: April 5
$395 (GSA contract: $305)
Orlando, FL: April 26
$345 (GSA contract: $255) until 3/15/11

Applying the NEPA Process
and Writing Effective NEPA Documents
Dallas/Fort Worth, TX: April 19-22

$1,145 (GSA contract: $1,055) until 3/8/11

Collaboration in the NEPA Process
Phoenix, AZ: May 5-6
$745 (GSA contract: $655) until 4/1/11

Overview of the NEPA Process
and Managing NEPA Projects and Teams
Salt Lake City, UT: May 10-13

$1,145 (GSA contract: $1,055) until 3/29/11

Ex] March 2011

NEPA Cumulative Effects Analysis
and Documentation and NEPA Climate
Change Analysis and Documentation
San Francisco, CA: May 24-27
$1,145 (GSA contract: $1,055) until 4/29/11

NEPA Certificate Program

Requires successful completion of eight

courses offered by The Shipley Group.
$5,450

Contact: NEPA Certificate Program,

Utah State University; 435-797-0922

judy.kurtzman@usu.edu

www.cnr.usu.edu/htm/students/

grad-degrees/nepa

» USDA Graduate School
888-744-4723
customersupport@graduateschool.edu
www.graduateschool.edu/
course_details.php?cid=ENVS4435E

NEPA: Policy, Procedure, Science, and Art
Washington, DC: Tuesdays, April 12 — June 14
$375

Customized NEPA Training

* Environmental Impact Training
512-963-1962
info@eiatraining.com
www.eiatraining.com

» Environmental Planning Strategies, Inc.
563-332-6870
jleeeps@mchsi.com
www.jlee-eps.com/workshops.php

» Environmental Training & Consulting
International, Inc.
503-274-1790
info@envirotrain.com
www.envirotrain.com

* ICF International
916-737-3000
info@icfi.com
www.icfi.com/newsroom/
educational-opportunities.asp

» International Institute for Indigenous
Resource Management
303-733-0481
iiirm@iiirm.org
www.iiirm.org
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EAs and EISs Completed

October 1 to December 31, 2010

EAs!

Golden Field Office/Office of Energy Efficiency
and Renewable Energy

DOE/EA-1656 (10/7/10)

MARET Center at Crowder College,

Neosho, Missouri

Cost: $56,000

Time: 19 months

DOE/EA-1763* (12/23/10)

Geothermal Expansion to Boise State University,
Boise, ldaho

Cost: $50,000

Time: 10 months

DOE/EA-1782 (12/2/10)

The University of Delaware Lewes Campus Onsite
Wind Energy Project, Lewes, Delaware

Cost: $85,000

Time: 8 months

DOE/EA-1786* (12/28/10)

Algenol Integrated Biorefinery for Producing Ethanol
from Hybrid Algae, Freeport, Texas and Fort Myers,
Florida

Cost: $175,000

Time: 7 months

DOE/EA-1787* (12/3/10)

Myriant Succinic Acid Biorefinery (MYSAB),
Lake Providence, Louisiana

Cost: $69,000

Time: 7 months

DOE/EA-1789* (10/7/10)

Construction and Operation of a Proposed
Cellulosic Biorefinery, Alpena Prototype
Biorefinery, Alpena, Michigan

Cost: $53,000

Time: 5 months

DOE/EA-1810 (12/17/10)

San Emidio Geothermal Exploration Project,
Washoe County, Nevada

DOE adopted this EA on 12/17/10; therefore,

cost and time data are not applicable. [Department
of the Interior’s Bureau of Land Management, the
lead agency, issued a finding of no significant
impact on 10/29/10.]

Idaho Operations Office/

Office of Nuclear Energy

DOE/EA-1776 (10/13/10)

Idaho National Laboratory Radiological Response
Training Range, ldaho Falls, Idaho

Cost: $243,000

Time: 6 months

Office of Loan Programs

DOE/EA-1727* (11/19/10)

Loan Guarantee to AE Polysilicon Corporation

for Construction, Startup of their Phase 2 Polysilicon
Production Facility, Fairless Hills, Pennsylvania
The cost for this EA was paid by the applicant;
therefore, cost information does not apply to DOE.
Time: 12 months

DOE/EA-1784* (10/1/10)

Loan Guarantee for Fotowatio Nevada Solar, LLC’s
APEX Solar Power Project, Clark County, Nevada
DOE adopted this EA on 10/1/10; therefore, cost
and time data are not applicable. [Department

of the Interior’s Bureau of Land Management,

the lead agency, issued a finding of no significant
impact on 8/25/10.]

DOE/EA-1797* (11/24/10)

Loan Guarantee for the Agua Caliente Solar Project,
Yuma County, Arizona

The cost for this EA was paid by the applicant;
therefore, cost information does not apply to DOE.
Time: 5 months

DOE/EA-1827* (10/5/10)

Suniva Solar Project Site Community Development
Block Grant, Thomas Township, Saginaw County,
Michigan

DOE adopted this EA on 10/5/10; therefore, cost and
time data are not applicable. [Department of Housing
and Urban Development, the lead agency, issued a
finding of no significant impact on 1/31/10.]

(continued on next page)

" EA and and finding of no significant impact issuance dates are the same unless otherwise indicated.

* Recovery Act project
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EAs and EISs Completed

OCtOber ] tO December 3] J 20]0 (continued from previous page)

National Energy Technology Laboratory/
Office of Energy Efficiency and

Renewable Energy

DOE/EA-1719* (11/29/10)

Novolyte Technologies, Inc. Electric Drive Vehicle
Battery and Component Manufacturing Initiative
Project, Zachary, Louisiana

Cost: $44,000

Time: 12 months

DOE/EA-1744* (10/22/10)

Brea Power I, LLC’s Olinda Combined Cycle
Electric Generating Plant Fueled by Waste
Landfill Gas, Brea, California

Cost: $31,000

Time: 9 months

EISs

Office of Energy Efficiency

and Renewable Energy/

Golden Field Office

DOE/EIS-0456 (75 FR 62386, 10/8/10)

(EPA Rating: EU-3, 3/29/96)

Cushman Hydroelectric Project, Mason County,
Washington

EIS was adopted; therefore cost and time data are
not applicable. [DOE adopted the Federal Energy
Regulatory Commission (FERC) 1996 Final

EIS and 2010 Order as DOE’s Final EIS. DOE
recirculated the documents before filing its Final
EIS with EPA because DOE was not a cooperating
agency on the FERC EIS. EPA rated FERC’s 1996
Draft EIS as EU-3, but did not provide a rating for
DOE’s Final EIS.]

* Recovery Act project
Bz} March 2011

Office of Loan Programs

DOE/EIS-0416* (75 FR 65320, 10/22/10)

(EPA Rating: EC-2)

California Desert Conservation Area Plan
Amendment/Final Environmental Impact
Statement for Ivanpah Solar Electric Generating
System, San Bernardino County, California

EIS was adopted; therefore cost and time data are
not applicable. [Department of the Interior’s Bureau
of Land Management was the lead agency; DOE was
a cooperating agency.]

DOE/EIS-0449* (75 FR 76981, 12/10/10)

(EPA Rating: EC-2)

Loan Guarantee for the Blythe Solar Power Project,
Palm Springs, California

EIS was adopted; therefore cost and time data are
not applicable. [Department of the Interior’'s Bureau
of Land Management was the lead agency; DOE was
a cooperating agency.]

ENVIRONMENTAL PROTECTION AGENCY (EPA)
RATING DEFINITIONS

Environmental Impact of the Action

LO - Lack of Objections

EC — Environmental Concerns

EO - Environmental Objections

EU — Environmentally Unsatisfactory

Adequacy of the EIS

Category 1 — Adequate

Category 2 — Insufficient Information

Category 3 — Inadequate

(For a full explanation of these definitions, see the EPA website
at www.epa.gov/compliance/nepa/comments/ratings.html.)
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NEPA Document Cost and Time Facts

EA Cost and Completion Times

» For this quarter, the median cost for the
preparation of 9 EAs for which cost data were
applicable was $56,000; the average cost
was $90,000.

* Cumulatively, for the 12 months that ended
December 31, 2010, the median cost for the
preparation of 59 EAs for which cost data were

applicable was $45,000; the average was $89,000.

» For this quarter, the median completion time
of 11 EAs for which time data were applicable
was 9 months; the average was 10 months.

* Cumulatively, for the 12 months that ended
December 31, 2010, the median completion
time for 68 EAs was 6 months; the average
was 9 months.

EIS Cost and Completion Times

 For this quarter there were no EISs completed
for which cost and time data were applicable.

» Cumulatively, for the 12 months that ended
December 31, 2010, the median and average
costs for the preparation of 2 EISs for which cost
data were applicable were $17 million.

» Cumulatively, for the 12 months that ended
December 31, 2010, the median completion
time for 5 EISs was 20 months; the average
was 31 months. (These data do not include
adopted EISs, for which time data are not
applicable.)

Recent EIS-Related Milestones
December 1, 2010, to February 28, 2011

Notices of Intent

Office of Electricity Delivery

and Energy Reliability

DOE/EIS-0459

Hawaii Interisland Renewable Energy Program:
Wind Programmatic Environmental Impact
Statement, Hawaii

December 2010 (75 FR 77859, 12/14/10;

76 FR 2095, 1/12/11, Notice of scoping)
[Co-Lead: State of Hawaii]

DOE/EIS-0463

Presidential Permit Application for Northern Pass
Transmission, New Hampshire

February 2011 (76 FR 7828, 2/11/11)

Western Area Power Administration
DOE/EIS-0450*

TransWest Express 600 kV Direct Current
Transmission Project, Wyoming, Colorado,
Utah, and Nevada

January 2011 (76 FR 379, 1/4/11)

[Co-Lead: Department of the Interior’'s Bureau
of Land Management]

* Recovery Act project

LIELLY Lessons Learned

Extensions of Scoping Period

Western Area Power Administration
DOE/EIS-0461

Hyde County Wind Energy Center Project,
Hyde and Buffalo Counties, South Dakota
January 2011 (76 FR 2903, 1/18/11)

DOE/EIS-0462

Crowned Ridge Wind Energy Center Project,
Grant and Codington Counties, South Dakota
January 2011 (76 FR 2903, 1/18/11)

Notice of Cancellation

Western Area Power Administration
DOE/EIS-0401

NextGen Project, Walworth County, South Dakota
December 2010 (75 FR 80488, 12/22/10)

(continued on next page)
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http://nepa.energy.gov/documents/EIS-0459NOI.pdf
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https://www.wapa.gov/transmission/crownedridge.htm
http://www.gpo.gov/fdsys/pkg/FR-2011-01-18/pdf/2011-897.pdf
http://www.wapa.gov/transmission/internextgen.htm
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr22de10-56.pdf

Recent EIS-Related Milestones
December ], 20]0, tO FEbl‘ual‘y 28, 20] ] (continued from previous page)

Draft EISs

Bonneville Power Administration
DOE/EIS-0421*

Big Eddy-Knight Transmission Project,
Oregon and Washington

December 2010 (75 FR 76981, 12/10/10)

Office of Energy Efficiency

and Renewable Energy

DOE/EIS-0403

Programmatic Environmental Impact
Statement for Solar Energy Development

in Six Southwestern States

December 2010 (75 FR 78992, 12/17/10)
[Co-lead: Department of the Interior’s Bureau
of Land Management]

Office of Environmental Management
DOE/EIS-0375

Disposal of Greater-Than-Class C (GTCC) Low-Level
Radioactive Waste and GTCC-Like Waste

February 2011 (76 FR 10583, 2/25/11)

Final EISs

Bonneville Power Administration
DOE/EIS-0422*

Central Ferry-Lower Monumental 500-kilovolt
Transmission Line Project, Garfield, Columbia,
and Walla Walla Counties, Washington
February 2011 (76 FR 9575, 2/18/2011)

Office of Environmental Management
DOE/EIS-0423

Long-Term Management and Storage of Elemental
Mercury, Colorado, Idaho, Missouri, Nevada, South
Carolina, Texas, and Washington

January 2011 (76 FR 5156, 1/28/11)

Office of Loan Programs

DOE/EIS-0454*

Loan Guarantee for Tonopah Solar Energy, LLC,
Crescent Dunes Solar Energy Project, Tonopah,
Nevada

February 2011 (76 FR 7844, 2/11/11)

[DOE adopted this FEIS from the Department
of the Interior’s Bureau of Land Management.]

* Recovery Act project
EX3 march 2011

Record of Decision

Office of Energy Efficiency

and Renewable Energy

DOE/EIS-0407*

Abengoa Biorefinery Project near Hugoton,
Stevens County, Kansas

January 2011 (76 FR 2096, 1/12/11)

Supplement Analyses

Bonneville Power Administration

Transmission System Vegetation
Management Program
(DOE/EIS-0285)

DOE/EIS-0285-SA-440

Vegetation Management along the Covington-Maple
Valley No. 2, 230-kV Transmission Line Corridor,
King County, Washington

(Decision: No further NEPA review required)
January 2011

DOE/EIS-0285-SA-441

Vegetation Management along the Fairview-Rogue
No. 1 230-kV, the Bandon-Rogue No. 1 115-kV,
the Rogue-Gold Beach No. 1 and No. 2 115-kV
Transmission Line Corridor Rights of Way from
Bandon Substation to Gold Beach Substation,
Coos and Curry Counties, Oregon

(Decision: No further NEPA review required)
February 2011

McNary-John Day Transmission Line Project
(DOE/EIS-0332)

DOE/EIS-0332-SA-03

McNary-John Day Transmission Line Project —
Existing Tower Pad Access and Road Expansion
near McNary Dam, Umatilla and Sherman Counties,
Oregon; Benton and Kilickitat Counties, Washington
(Decision: No further NEPA review required)
January 2011

Lessons Learned T2y
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http://solareis.anl.gov/
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2010_register&docid=fr17de10-52.pdf
http://nepa.energy.gov/1653.htm
http://efw.bpa.gov/environmental_services/Document_Library/Central_Ferry-Lower_Monumental/CentralFerry-LowerMonumental_FEIS.pdf
http://www.gpo.gov/fdsys/pkg/FR-2011-02-18/pdf/2011-3720.pdf
http://nepa.energy.gov/1630.htm
http://www.gpo.gov/fdsys/pkg/FR-2011-01-28/pdf/2011-1901.pdf
http://www.blm.gov/pgdata/etc/medialib/blm/nv/field_offices/battle_mountain_field/blm_information/nepa/crescent_dunes_solar.Par.33531.File.dat/Crescent%20Dunes%20FEIS508compliant.pdf
http://lpo.energy.gov/wp-content/uploads/2010/10/Tonopah-Adoption-FR-Notice_2_11_11-2.pdf
http://nepa.energy.gov/1507.htm
http://origin.www.gpo.gov/fdsys/pkg/FR-2011-01-12/pdf/2011-480.pdf
http://efw.bpa.gov/environmental_services/Document_Library/Vegetation_Management/pdf/FEIS-0285-SA-440-Covington-MapleValley_WEB.pdf
http://efw.bpa.gov/environmental_services/Document_Library/Vegetation_Management/FEIS-0285-SA-441-Bandon-Rogue_WEB.pdf
http://efw.bpa.gov/environmental_services/Document_Library/Mcnary-John_Day/SA-McNary-JD_RoadExpansion-03-final_WEB.pdf

What Worked and Didn’t Work in the NEPA Process

To foster continuing improvement in the Department’s
NEPA Compliance Program, DOE Order 451.1B
requires the Office of NEPA Policy and Compliance

to solicit comments on lessons learned in the process
of completing NEPA documents and distribute
quarterly reports.

Scoping
What Worked

» Cooperative scoping. Since DOE anticipated adopting
this EA, DOE worked with the lead agency (as a
cooperating agency) to ensure that DOE’s proposed
action was evaluated as part of the proposed action and
reflected in the cumulative impacts section.

* Early internal scoping. Holding an early
comprehensive internal scoping meeting with
an extensive list of participants was helpful.

What Didn’t Work

» Unclear scope. Not having a clear understanding
of the full scope of the project at the start affected
the development of all viable alternatives.

Schedule

Factors that Facilitated Timely Completion
of Documents

» Frequent communication. Frequent conference
calls with the EA contractor and applicant ensured
coordination and facilitated timely completion of
the document.

* Agency collaboration and meeting deadlines. A good
alliance between the lead and cooperating agencies,
and maintaining review and comment period deadlines,
helped ensure timely completion of the document.

* Early scoping meetings. Holding early scoping
meetings, including defining everyone’s role and
responsibilities, allowed the EA preparation to
remain close to the schedule.

o Weekly status meetings. Holding weekly status
meetings helped to keep the EA as close to the
schedule as possible.

LIELLY Lessons Learned

The material presented here reflects the personal
views of individual questionnaire respondents, which
(appropriately) may be inconsistent. Unless indicated
otherwise, views reported herein should not be
interpreted as recommendations from the Office

of NEPA Policy and Compliance.

Factors that Inhibited Timely Completion
of Document

Acquiring comments. Difficulty acquiring public
comments from the lead agency negatively affected the
document schedule.

Site selection. The amount of time it took for the
applicant to complete its site selection process
negatively affected the document schedule.

Teamwork

Factors that Facilitated Effective Teamwork

General Counsel consultation. Teamwork between the
DOE NEPA and legal teams assisted with interpretation
of cooperating agency status and document adoption
requirements.

Good communication. Proactive communication and
upfront coordination with respect to internal reviews
facilitated effective teamwork.

Effective coordination. Holding internal and public
scoping meetings, weekly status meetings, reviewing
the schedule weekly, and stating expectations and
deliverables at every meeting was very effective.

Proactive approach. Pre-briefing legal counsel

on the project and EA approach allowed for effective
DOE teamwork. An initial site visit and scheduled
conference calls facilitated teamwork between DOE
and contractor staff.

Direct contractor contact. The ability to work directly
with the contractor, in addition to having access to
their expertise, helped reduce the amount of time
needed for revisions.

Factors that Inhibited Effective Teamwork

Schedule. Teamwork was hindered by a tight EA
preparation schedule. It was difficult to schedule
enough time for adequate written reviews, especially
for reviews by personnel who had other responsibilities.

(continued on next page)
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Questionnaire Results

Wh at WO l‘ke d an d D i d n ’t WO I‘k (continued from previous page)

Process

Successful Aspects of the Public Participation
Process

Public participation guidance. The lead agency’s NEPA
public participation process was well defined in their
handbook and easy to follow.

Planning. Having a public participation plan up front
and holding stakeholder briefings ensured transparency
and was responsive to project inquiries.

Public approval. The public response to the NEPA
process was positive; they were appreciative of the
opportunity to participate.

Usefulness

Agency Planning and Decisionmaking:
What Worked

Agency agreements. A memorandum of understanding
between DOE and the lead agency was created prior
to commencing work on the EA to define roles and
responsibilities.

Project knowledge. A thorough understanding of the
impacts facilitated sound and informed decisionmaking.

Successful decisionmaking. The NEPA process
disclosed the impacts of the project and helped staff
make an informed and sound decision on the issuance
of the project’s loan guarantee.

Environmental stewardship. The NEPA process
allowed the lead agency to develop mitigative plans

to protect resources and the project was able to proceed
in a responsible manner.

Enhancement/Protection
of the Environment

Controls identified. The NEPA process helped identify
aspects of the project that could be adjusted to reduce
impacts to important biological and cultural resources.
It also identified certain controls to reduce impacts to
workers and the public.

EX] March 2011

 Existing regulations. The environment was protected
not as a consequence of the NEPA process, but by
normal permitting requirements associated with a
project of this nature. The EA demonstrated that the
environment was protected.

Other Issues
Guidance Needs Identified

» Concise NEPA preparation guide. A simple consolidated
DOE NEPA document preparation guide directed to
NEPA document contractors would be valuable.

Effectiveness
of the NEPA Process

For the purposes of this section, “effective” means

that the NEPA process was rated 3, 4, or 5 on a scale
from 0 to 5, with 0 meaning “not effective at all” and

5 meaning “highly effective” with respect to its influence
on decisionmaking.

For the past quarter, in which 4 questionnaire responses
were received for EAs, all respondents rated the NEPA
process as “effective.”

» A respondent who rated the process as “3” stated that
the NEPA process garnered support and stakeholder
advocacy for the project.

» A respondent who rated the process as “3” stated that
NEPA was a necessary step towards the issuance of a
loan guarantee; however, NEPA did not play a role as an
important planning tool.

» A respondent who rated the process as “3” stated that
the NEPA process disclosed the impacts of the project
and allowed for informed decisionmaking.

» A respondent who rated the process as “5” stated that
it was important for DOE to play a role in the lead
agency’s decisionmaking process while funding a
project in the lead agency’s jurisdiction.

Lessons Learned T2y
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Bonneville’s “Balanced Scorecard” Approach
to Mitigation, Monitoring, and Adaptive Management

By: Kathy Pierce, NEPA Compliance Officer, Bonneville Power Administration

This year Bonneville Power Administration (BPA), DOE s power marketing organization in the Pacific Northwest, will spend
more than $300 million on mitigation projects to meet its mandate under the 1980 Northwest Power Act to “protect, mitigate
and enhance” fish and wildlife affected by construction and operation of the Federal Columbia River Power System. How is

BPA meeting its responsibility to ratepayers to ensure that these mitigation funds are spent effectively?

Like all Federal agencies, BPA must comply with
Executive Order (E.O.) 13423, Strengthening Federal
Environmental, Energy, and Transportation Management,
which requires the implementation of an environmental
management system (EMS). BPA’s Environmental
Management System Handbook (2009) lays out a
“Balanced Scorecard Management System,” implemented
throughout BPA as our EMS. An independent (i.e., non-BPA)
DOE audit in September 2009 found our Balanced
Scorecard to be “suitable, adequate and effective and
fully implemented in conformance with the requirements
of E.O. 13423.”

BPA’s Balanced Scorecard provides a comprehensive
view of how we comply with and improve upon our
performance through mitigation, action effectiveness
monitoring, and adaptive management. Responsibilities
are assigned to three functional groups within BPA’s
Environment, Fish and Wildlife office: Environmental
Planning and Analysis, Pollution Prevention and
Abatement, and Fish and Wildlife.

*  The Environmental Planning and Analysis group
prepares NEPA compliance documents and mitigation
action plans.

»  For transmission construction and transmission
rebuild projects, the Environmental Planning and
Analysis group and the Pollution Prevention and
Abatement group jointly conduct implementation
and post-implementation monitoring.

LIELLY Lessons Learned

A mitigation monitoring team visits a Wenatchee River
Off-channel Project in Washington State to observe
measures to protect water quality during construction.

*  For fish and wildlife projects, the Environmental
Planning and Analysis group and the Fish and
Wildlife group jointly conduct implementation and
post-implementation monitoring.

*  For the vegetation management program and waste
management program, the Pollution Prevention and
Abatement group monitors implementation and is
responsible for post-implementation monitoring.

BPA’s mitigation commitments are identified and
established through the NEPA process. NEPA documents
identify many mitigation measures as part of consultation,

(continued on page 5)
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Inside LESSONS LEARNED

Welcome to the 67t quarterly report on lessons learned in
the NEPA process. This issue showcases BPA's mitigation
and monitoring activities and best practices of DOE Program
and Field Offices for efficiently preparing NEPA documents,
involving the public, and making a difference in the quality
of environmental protection. Thank you for your continuing
support of the Lessons Learned program. As always, we
welcome your suggestions for improvement.
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Director B
Office of NEPA Policy and Compliance

Be Part of Lessons Learned

We Welcome Your Contributions

We welcome suggestions, comments, and contributed
drafts for the Lessons Learned Quarterly Report.

We especially seek case studies illustrating successful
NEPA practices. Draft articles for the next issue

are requested by August 1, 2011. Contact

Yardena Mansoor at yardena.mansoor@hq.doe.gov.

Quarterly Questionnaires Due August 1, 2011
Lessons Learned Questionnaires for NEPA documents
completed during the second quarter of fiscal year
2011 (April 1 through June 30, 2011) should

be submitted by August 1, 2011, but preferably as
soon as possible after document completion. The
Questionnaire is available on the DOE NEPA Website
at nepa.energy.gov under Lessons Learned. For
Questionnaire issues, contact Vivian Bowie at
vivian.bowie@hgq.doe.gov.

LLQROnline

The Office of NEPA Policy and Compliance
notifies the DOE NEPA Community and other
interested parties by email when each new quarterly
issue is posted on the DOE NEPA Website (above)
under Lessons Learned. We provide paper copies
only on request. Send distribution requests to
yardena.mansoor@hgq.doe.gov.

Printed on recycled paper

This icon indicates that LLOR online (nepa.energy.gov under Lessons Learned) provides a link to a referenced webpage.

Best Practice: Make Reference Documents Available Online

Posting key reference documents on a website, concurrent
with issuance of a draft or final EA or EIS, is an efficient
way to fulfill NEPA requirements and further Open
Government initiatives. If NEPA document managers plan
ahead for such posting, they can ensure that security
reviews and other procedures to release documents are
completed in a timely manner.

The Council on Environmental Quality regulations
state that material may not be incorporated by reference
“unless it is reasonably available for inspection by
potentially interested persons within the time allowed
for comment” (40 CFR 1502.21). The simplest and, for
many people, most effective way to accomplish this is
to post the reference documents on a website. Before
such documents are posted, they should be reviewed
according to standard procedures for public release

of information. Reference documents that are readily
available in the open literature (e.g., textbooks)

need not be posted.

IEA June 2011

Reference documents should not be available only online,
however. DOE should accommodate the needs of people
interested in reviewing an EA or EIS but whose access to
the Internet and related technology is limited. To accomplish
this, NEPA document managers should follow normal
business practice and place reference documents in DOE
reading rooms.

References for many DOE EISs are posted online. For
example, after publishing most reference documents online
for the Complex Transformation Supplemental
Programmatic EIS (DOE/EIS-0236-S4), several members
of the public expressed their appreciation. Posting references
online makes use of modern technology to enhance
transparency and provide convenient and timely opportunities
for public review of the information relied on in preparing
an EA or EIS. Doing so also may have a practical benefit for
DOE by lessening the potential that DOE would need to
extend a public comment period if the reference documents
are not reasonably available for public review. L.

Lessons Learned T2y
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Promoting NEPA Transparency and Public Engagement

“NEPA is, at its core, a transparency statute,” said

Katie Scharf, Council on Environmental Quality (CEQ)
Deputy General Counsel, in opening a panel discussion on
using information technology to support open government
initiatives, engage the public, and add value to NEPA
analysis. At the March 9, 2011, event — hosted by CEQ for
Federal NEPA and legal staff — speakers promoted the
benefits of enhancing transparency and offered practical
implementation advice. Ms. Scharf asked the speakers to
address why transparency is essential to the NEPA process
and describe innovative approaches and achievements.

NEPA’s value, especially with regard to EISs, is based

on transparency, observed Cass Sunstein, Administrator,
Office of Information and Regulatory Affairs, Office of
Management and Budget. He quoted from Louis Brandeis,
later a Supreme Court justice, on the power of public
availability of information to improve government
accountability: “Sunlight is said to be the best of
disinfectants.”!

Public Comment Process Is Essential

The public comment process, which provides an
opportunity to aggregate “dispersed information,” is
indispensible to both NEPA and rulemaking, Mr. Sunstein
said. The public has information that governments lack,
which is why central management of complex systems
generally fails, he noted. He praised “open government”
initiatives that provide information that people can readily
find and use, such as Data.gov. The full potential of the
NEPA process, he concluded, could be better realized if
more EISs were available online.

Scott Blake Harris (then the DOE General Counsel)
discussed lessons learned from the Department’s recent
initiatives to expand transparency in its NEPA process.
He described DOE’s decision to document categorical
exclusion determinations and, apparently unique among
Federal agencies, make them available online with only
limited exceptions (LLQOR, March 2010, page 1).

Web Posting Initiative a Success

Initial internal concerns — that posting DOE categorical
exclusions on a website could induce more Freedom of
Information Act requests, pose litigation risks, or flood
DOE offices with inquiries seeking additional information
— proved groundless, he noted. The practice has resulted
in no complaints, praise from stakeholders, and
recommendations that other agencies follow DOE’s
example. DOE’s categorical exclusion determination

“The more transparent we are,” concluded Scott Blake Harris
(center, between Katie Scharf and Chris Vein), “the better
our work will be, the better the information we will get, and
the more trust we will establish with the public.”

database (which includes more than 5,800 determinations)
provides information that was not previously available

in any systematic way, and is identified as a high-value
dataset on Data.gov.

DOE makes draft EAs available for public comment
whenever possible (concurrent with host state/tribal
review). DOE now posts most draft EAs on the DOE
NEPA Website (nepa.energy.gov) and provides timely
email notification of postings and comment periods to
individuals who register (LLOR, September 2010, page 1).

Transparency May Require Greater Risks

Chris Vein, recently named Deputy Chief Technology
Officer, White House Office of Science and Technology
Policy, noted that increasing transparency requires
government officials to be more accepting of risks and
controversy, and may require substantial capital
investment. In designing public datasets, he advised,
approaches based on proactive collaboration with the
users of information are more likely to lead to success
than designs based primarily on the preferences of the
sponsoring agency. He warned against losing credibility
by ignoring comments once an agency has established
the public expectation that comments will be taken
seriously.

The ensuing discussion included a reminder that public
disclosure in the NEPA process should not be limited
to computer- or Internet-based technologies. These

are not universally available to public stakeholders.
Age, geography, and financial constraints may create
environmental justice concerns if paper copies are no
longer made available on request to parties who do not
have Internet access. L.

“Other People’s Money,” Harper’s Weekly, December 20, 1913, www.law.louisville.edu/library/collections/brandeis/writings.

LIELLY Lessons Learned
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“Sunshine Week” Symposium Surveys
Open Government Progress, Challenges

Two organizations, OpenTheGovernment.org and the Center for American Progress, jointly convened a symposium
of transparency experts to evaluate the Administration’s efforts towards “creating an unprecedented level of openness
in government.” Two years after President Barack Obama committed to this goal, in a memorandum issued the day
following his inauguration (LLOR, March 2009, page 1), the symposium assessed progress from both policy and
technical vantage points and identified plans and recommendations to further enhance government transparency.

The discussion was held during Sunshine Week (this year during the week of March 9), a yearly event to raise awareness
of the importance of open government. The first panel covered policy aspects of the Open Government Initiative, while
the second focused on the effects of technology on the way people obtain and use information. A video of the complete
proceedings is available on the Center for American Progress website.

Highlights:

* “We know from experience that Government is smarter, more responsive, and more ethical when its actions are
open to public scrutiny.” (Introductory remarks, Reece Rushing, Director of Government Reform, Center for
American Progress)

» The National Archives and Records Administration (Archives.gov) is working to improve Freedom of Information
Act (FOIA) compliance, implement declassification directives, and preserve governmental electronic records such
as email. Maintaining electronic records of government activities — especially email and website content — poses
challenges that parallel the archiving of paper records many decades ago. The Federal Records Act needs to better
recognize electronic records. (David S. Ferriero, Archivist of the United States)

* The next year will see continued progress on implementing the Open Government Initiative, including bringing in
“information entrepreneurs” to make information accessible, searchable, and centralized — and thus more useful to
citizens. During Sunshine Week 2011, the Administration launched F'OIA.gov, a consolidated interagency site, to
provide quantitative information and resources. Proactive measures will be emphasized in the coming year, such
as a series of “requestor roundtables” between agencies and the public. (Steven P. Croley, Special Assistant to the
President for Justice and Regulatory Policy, White House Domestic Policy Council)

* Coinciding with Sunshine Week 2011, OMB Watch published Assessing Progress Toward a 21*' Century Right to
Know, which considers how the Administration has addressed 70 detailed recommendations — on national security
and secrecy, usability of government information, and creating an environment for transparency — that were
endorsed by more than 300 organizations and individuals in 2008. Among the key findings are that new policies
— for example, on classification, scientific integrity, and open government — have been helpful. However, they are
not yet fully implemented and much remains to be done, such as improving government records management and
preservation, and the use and consistency of metadata. (Gary Bass, Executive Director, OMB Watch)

* The Department of Health and Human Services (HHS) Community Health Data Initiative aims to integrate and
maximize the power of data collected by multiple agencies. HHS pointed to the example of the National Oceanic
and Atmospheric Administration, which publishes extensive weather data online for free for others to analyze. HHS
invited a group of innovative thinkers to develop applications based on community health and provider quality
data; 9 days later more than 20 new or improved applications were unveiled to great enthusiasm. “We are on a data
publishing rampage . . . . The best way to take advantage of your data is to let others take advantage of it.”

(Todd Park, Chief Technology Officer, HHS)

* Data.gov has been a rallying point for agencies as they grapple with how to publish data. This data catalog is a
useful tool, but there is room for improvement, in particular, by making source data available. Agencies are better at
releasing datasets about private actors and our society than about government activities, such as tax expenditures and
agency spending. One reason for this is the age of systems that agencies use to track their activities. The government
should conduct a thorough audit of the data it collects. (Tom Lee, Director, Sunlight Labs, Sunlight Foundation) L
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”Balal‘lCEd Scorecard" (continued from page 1)

permit, or review requirements under environmental
statutes such as the Endangered Species Act, Clean Water
Act, and National Historic Preservation Act. A Mitigation
Action Plan! (MAP) attached to a record of decision
provides a complete list of mitigation measures and
commits to mitigation monitoring. BPA also prepares a
MAP when relying upon an EA and mitigated finding of
no significant impact.

The “Scorecard” Approach

Each year the Environmental Planning and Analysis group
selects at least four transmission and fish and wildlife

projects to review, with priority given to projects involving

high complexity, resource sensitivity, and difficulty during
mitigation implementation. Each annual review also
includes follow-up on problems found in the previous
year’s report.

Bonneville Power Administration ‘Sastis s
Fish and Wildlife Mitigation v
Each year, BPA funds a variety of projects

to “protect, mitigate and enhance” fish and
wildlife, including:

* land acquisition and management,

*  water rights acquisition and management,
*  habitat restoration and improvement,

e weed control,

e riparian fencing, and

»  similar wildlife conservation actions.

For example, BPA’s mitigation efforts involve fish
recovery, especially salmon, which have a profound
economic and cultural importance for Indian tribes in
BPA’s service area. One method of fish recovery is to
use hatcheries to augment the number of fish in the
river system. BPA has partnered with Indian tribes
establishing tribal hatcheries. For example, BPA funded
the Yakima Fisheries Project, a group of four tribal
hatcheries that aimed to enhance the production of
spring chinook salmon in the upper Yakima basin.
Successes have been documented by biologists who
estimate that operation of the Yakima Fisheries Project
has accounted for 70 percent to 90 percent of the
increase of these spring chinooks from about 3,000 fish
per year to 15,000 or more fish per year since 2001.

For each review, a mitigation monitoring team is
established; the manager, team lead, and NEPA
Compliance Officer join specialists in fish and

wildlife, cultural resources, wetlands, and vegetation.
The team develops a plan for sampling mitigation
measures to determine whether mitigation measures are
implemented as described in the NEPA document’s MAP,
determine whether implemented measures are effective,
identify causes of any shortcomings, and recommend
improvements.

We believe that mitigation monitoring is an
agency strength that we should continue to
build on to ensure our continued success.

— Kathy Pierce

During a site visit, the team asks:

*  Was the mitigation implemented? If not, why not?

*  Was the mitigation implemented correctly? If not,
what problems occurred?

*  Was the mitigation effective? If not, what other
mitigation should be implemented?

e Are additional site visits needed to determine
effectiveness? If so, when?

The team’s findings and recommendations are presented
in a report and form the basis of the annual mitigation
reports.

Monitoring Steps Depend on Project Type

Monitoring protocols, schedules, and tracking tools are
tailored to the types of projects that BPA undertakes.

e Construction and Maintenance: Contracts for
transmission construction and maintenance projects
specify MAP commitments; the contractor must
provide an onsite environmental representative during
the entire project and a BPA environmental specialist
is onsite during construction and maintenance to
ensure that all environmental specifications are
implemented. Depending on the complexity of the
project and mitigation required, frequency of field
monitoring can range from daily to once every
1 to 2 weeks.

(continued on next page)

" DOE’s NEPA regulations (10 CFR 1021.331) require preparation of a MAP to address any mitigation commitments expressed in
a record of decision and explain how the mitigation commitments will be planned and implemented. A MAP is also required for a
“mitigated FONSI.” DOE Order 451.1B, National Environmental Policy Act Compliance Program, requires an annual progess report on

implementation of such mitigation commitments.
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“ Ba la nce d S coreca l‘d ” (continued from previous page)

*  Vegetation Management: For each vegetation
management project, BPA reviews all prescriptions
for manual, chemical, mechanical, and biological
treatments for consistency with the mitigation
requirements of BPA’s programmatic Transmission
System Vegetation Management Program EIS
(DOE/EIS-0285) and Record of Decision (August 2000).
BPA also works with the project manager or field
natural resource specialist to modify any inconsistent
prescriptions, and — after completing an environmental
checklist — issues a supplement analysis. Rights-of-way
are monitored after treatment and again within a year to
determine effectiveness and identify follow-up
treatments or additional mitigation as needed.

e Waste Management: Environmental specialists
conduct regulatory compliance assessments for
BPA facilities on an annual schedule using a A BPA mitigation monitoring team inspects
standard operating procedure. Environmental a new culvert installed to prevent vehicles
audits are also performed to evaluate non-BPA from driving through a stream at the

e . . Libby-Troy Rebuild Project in Montana.
facilities for potential waste management options
and to assess the liability risk to BPA using these

e s management successfully. We need to know which
facilities for waste disposal.

mitigation activities work and which do not work so that

«  Fish and Wildlife: BPA’s Fish and Wildlife group we really are mitigating adverse environmental impacts.
uses two tools to facilitate mitigation monitoring. For the ones that do not work as anticipated, we need to
Pisces is BPA’s collaborative application for develop and implement alternate measures. Then we need
contractors and BPA to manage, measure, and to monitor their effectiveness, too.
document project progress. Taurus is a public website,  we continue to look for additional ways to improve

cbfish.org, for tracking compliance with fish and
wildlife program goals by compiling data from all
projects reported in Pisces.

our program to help ensure that mitigation is providing
the benefits predicted, consistent with the Council on
Environmental Quality’s recent guidance, Appropriate
Use of Mitigation and Monitoring and Clarifying the
Summary Appropriate Use of Mitigated FONSIs (76 FR 3843;
January 21, 2011) (LLOR, March 2011, page 5).

For additional information, please contact me at
kspierce(@bpa.gov or 503-230-3962. Ly

Together, these efforts present a picture of BPA’s
comprehensive environmental mitigation and monitoring
activities. They also help assure that we are using adaptive

DOE Evaluating NEPA Compliance in Audits

An assessment of NEPA compliance is included in new In regard to NEPA, the guidance directs auditors to

audit guidance issued by the Office of the Chief Financial determine whether the recipient or subrecipient has

Officer in February 2011. The guidance is being used in procedures in place to ensure compliance with

ongoing audits of for-profit recipients and subrecipients NEPA-related requirements in their financial award and

of financial assistance awards from DOE. The guidance has a process to notify DOE of changes to project scope or
addresses a wide range of issues such as scope of execution that may affect those NEPA-related requirements.

the award, financial controls, and compliance with a
variety of requirements, including NEPA, the
Endangered Species Act, and the National Historic
Preservation Act. This is the first time DOE has
issued such guidance.

The audit guidance is available as Policy Flash 2011-46; [
audit procedures for NEPA compliance are contained in
attachment 2. For further information, contact

Kim Krizanovic, Office of the Chief Financial Officer,

at kimberly.krizanovic@hgq.doe.gov. k.
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NAEP Conference Explores Sustainability

This year’s conference of the National Association

of Environmental Professionals (NAEP) focused on
“sustainable stewardship,” said Ron Deverman,

NAEP President, in opening remarks. The 3-day
conference, “Seventh Generation Thinking: Learning

from the Past — Planning for the Future,” held April 27 to
29, brought some 300 people to Denver from government
agencies and private companies, most of whom have many
years of experience implementing NEPA.

Conference sessions covered a wide range of topics
regarding siting alternative energy sources, environmental
regulations, land and watershed management,
environmental education, cultural resources management,
transportation siting, and brownfields development.

In addition, the NEPA track of the conference

included sessions on the 2010 oil spill in the

Gulf of Mexico, climate change, no action alternatives,
an annual update of NEPA-related litigation, and
techniques to improve NEPA implementation.

In summarizing a key conclusion from her annual review
of NEPA-related litigation, Lucinda Low Swartz,
environmental consultant and former Deputy General
Counsel at the Council on Environmental Quality, said,
“As always, courts upheld decisions where the agency
could demonstrate it had given potential environmental
impacts a ‘hard look’ and invalidated those where the
agency failed to do so.” L.

Golden Field Office Wins Award

Golden Field Office at the NAEP Annual Conference.

Under the American Recovery and Reinvestment

Act (Recovery Act), the Office processed more than
4,000 initial NEPA determinations for financial
assistance for renewable energy projects, a 12-fold
increase from fiscal year 2009. The Office issued

six times the normal number of EAs, and reduced

the average timeline for an EA to approximately

4 months. In an attempt to streamline initial reviews,
the Office developed a series of forms and documents,
including templates and statements of work, while the
Chief Counsel Office within the Golden Field Office
established programmatic agreements with many
states to handle the large volume of projects requiring
expedited historic preservation reviews.

In addition, the Office of the Environment reached out
for help from Energy Efficiency and Renewable

Energy (Office of Field Performance Management),
Office of Environmental Management, National

Nuclear Security Administration and Oak Ridge
Operations Office, as well as assistance from the Office o

Most of the NEPA work of the Golden Field Office is for

leading to record numbers of financial assistance awards,

Field Office. L.

for Recovery Act NEPA Work

“Last year was a wild ride!” said Robin Sweeney, NEPA Compliance Officer and Director, Office of the Environment,
on accepting the National Association of Environmental Professionals NEPA Excellence Award on behalf of the

The Award recognized Golden’s Office of the Environment
staff: (left to right, front) Steve Blazek, Lori Plummer,
Robin Sweeney, Laura Margason, Casey Strickland,
(back) Amy Van Dercook, Chris Carusona, Kristin Kerwin,
Rob Smith, Lisa Jorgensen, and (not pictured)

Melissa Rossiter.

f NEPA Policy and Compliance and the Office of the

Assistant General Counsel for Environment. “This was definitely a team effort,” said Steve Blazek, Golden’s Senior
NEPA Compliance Officer. “We could not have been successful otherwise.”

investments in clean energy technologies to strengthen the

economy, protect the environment and reduce dependence on foreign oil. The Office monitors financial assistance
awards for research on, and development and deployment of renewable technologies. Under the Recovery Act, signed
into law by President Barack Obama on February 17, 2009, funding for these activities increased more than 20-fold,

each requiring NEPA review.

“It was an honor for the Office of the Environment to have received this award from an esteemed external
group like the National Association of Environmental Professionals,” said Carol Battershell, Manager of the Golden
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CEQ Plans to Complete NEPA Climate Change Guidance

The Council on Environmental Quality (CEQ),

in a series of workshops with Federal land
management agencies conducted in April 2011, outlined
its plans for completing guidance on considering the
effects of climate change and greenhouse gas (GHG)
emissions in NEPA documents. CEQ intends to issue draft
guidance this summer on considering climate change for
land and resource management actions. After considering
public and agency comments, CEQ will combine the land
and resource management guidance with the generally-
applicable draft climate change guidance that CEQ issued
for public comment in February 2010 (February 2010
draft NEPA guidance). (See LLOR, March 2010, page 3.)
CEQ’s goal is to issue the combined final guidance by the
end of 2011.

Land Management Accounting Complexities

In the February 2010 draft NEPA guidance, CEQ stated
that the guidance was not intended to apply to land and
resource management actions, and requested comments on
the appropriate means of assessing the GHG emissions and
sequestration that are affected by Federal land and
resource management decisions. The draft guidance stated
that “[1]and management techniques, including changes in
land use or land management strategies, lack an
established Federal protocol for assessing their effect on
atmospheric carbon release and sequestration at a
landscape scale.”

CEQ also discussed some of the complexities regarding
how to calculate GHG emissions associated with land
management decisions in a separate, final technical
guidance document: Federal Greenhouse Gas Accounting
and Reporting Guidance, October 2010." That document
illustrates some of the reasons why CEQ did not originally
propose to make the February 2010 draft NEPA guidance
applicable to land management decisions.

The October 2010 technical guidance discusses the
challenges to calculating GHG emissions associated with
several land use actions potentially relevant to DOE
renewable energy projects, including those involving
combustion of biofuels (liquid or gas fuels created from
plant or animal matter) and solid biomass. For example,
the guidance describes ongoing efforts to develop
accounting approaches for biofuels . . . that will
appropriately reflect the true atmospheric impact.”

CEQ received many comments on a draft of this technical
guidance indicating substantial differing technical views
on how to account for biogenic GHG emissions.

These comments illustrate the uncertainty about the

GHG footprint of solid biomass combustion activities,
with expert opinions ranging widely among conclusions
that such activities have a positive, neutral or negative
GHG footprint.

In addition, the October 2010 technical guidance
discusses analytical complexities of other categories
of land management that are potentially relevant to
DOE, including biological sequestration, prescribed
burns, composting, manure management, and livestock
management.

Workshops Solicit Agency Methods/Issues

To address land management and other guidance
development issues, CEQ conducted workshops in April
for Federal land and resource management agencies in
Portland, Oregon; Denver, Colorado; and Washington, DC.
The Udall Foundation/U.S. Institute for Environmental
Conflict Resolution facilitated the workshops by soliciting
comments on several questions from staff representatives
of the participating agencies, which included DOE, the
Environmental Protection Agency, the National Oceanic
and Atmospheric Administration, and the Departments of
Agriculture, Defense, and the Interior.

Agencies were asked whether there is a need for guidance
applicable to land management decisions and for input

on what models agencies use to analyze the GHG
implications of such decisions. In response, agency
representatives generally expressed that guidance is
needed. A few agencies provided input on specific models
used for some types of land management decisions,

such as forestry decisions. Some agency representatives
expressed concerns about the February 2010 draft

NEPA guidance, mostly in regard to CEQ’s proposed
“presumptive threshold” of 25,000 metric tons per year
of direct emissions of carbon dioxide equivalents as an
indicator that a quantitative and qualitative assessment of
climate change may be warranted in a NEPA document.
For example, some agencies asked CEQ to clarify

how to interpret the threshold in making significance
determinations.

CEQ subsequently met with the Federal agency NEPA
contacts to discuss the workshops and with senior managers
of the land and resource management agencies to identify
potential issues or concerns. The Office of NEPA Policy
and Compliance will continue to track development of the
climate change guidance and coordinate DOE’s comments
on draft CEQ documents. Comments and questions may be
addressed to Eric Cohen at eric.cohen@hq.doe.gov. L.

' This guidance establishes government-wide requirements and methods for calculating and reporting GHG emissions from Federal
agency operations as required by Executive Order 13514 (Federal Leadership in Environmental, Energy, and Economic Performance).
Although not explicitly NEPA guidance, this document is relevant in preparing DOE NEPA documents for proposed actions at DOE
facilities, including site-wide EISs, as well as at non-DOE facilities. (See LLQR, December 2010, page 19.)
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Public Participation in the GTCC EIS: Going the Extra Mile

By: Vivian Bowie, Office of NEPA Policy and Compliance

In conducting nine public hearings nationwide on the
Draft Environmental Impact Statement for the Disposal

of Greater-Than-Class C (GTCC) Low-Level Radioacative
Waste and GTCC-Like Waste (DOE/EIS-0375D)

(GTCC EIS), NEPA Document Manager Arnold Edelman
and the Office of Environmental Management team
preparing the EIS recently logged a lot of miles.

Along the way, in anticipation of substantial public interest
in the proposal to provide for disposal of GTCC waste
(LLOR, September 2007, page 1), Mr. Edelman and his
team took a number of steps beyond minimum requirements
to promote public involvement. For example, the team made
extra efforts to notify interested parties about the hearings
and to promptly respond to public requests for information,
such as by making reference documents available online
(related article, page 2). The team received several positive
responses from members of the public for these efforts.

“We went the extra mile because we understand the
importance of public participation and transparency in
building credibility,” Mr. Edelman said.

The team’s experience may be instructive to other NEPA
reviews managed by a headquarters Program Office
involving one or more DOE Field Offices. In preparation
for the hearings — three in New Mexico, and one each in
South Carolina, Nevada, Idaho, Washington, Oregon, and
the District of Columbia — the team implemented several
recommended best practices. For example, the team
consulted with DOE Field Office NEPA and public affairs
staff in coordinating the public hearings and in obtaining
local mailing lists of potentially interested parties.

The team used the mailing lists in addressing post cards
to notify interested parties about the hearings and request
preferences for receiving future EIS information.

A few weeks before the public hearings in Washington
and Oregon, a nongovernmental organization contacted
Mr. Edelman and the NEPA Office, stating that a large
number of people with concerns about waste disposal

at the Hanford Site, one of the alternative locations for
GTCC waste disposal, did not receive notice of the public
hearings. A brief investigation revealed that an outdated
mailing list had been used. After the mailing list originally
was provided to the GTCC EIS team, the draft EIS for the
Hanford Tank Closure and Waste Management EIS was
issued, which generated many comments and a substantial
expansion of Hanford’s EIS mailing list. Mr. Edelman
obtained the updated list and provided email notifications
about the GTCC EIS public hearings to more than

3,300 parties.

The nongovernmental organization expressed appreciation
for the “highly commendable” speed of the response,

and stated that the additional commitment to public
involvement and notice for the GTCC EIS should be a
model for expanding notice and participation by ensuring
that NEPA headquarters notices go to the local public
involvement lists and related EIS lists.

In addition to these efforts, the team consulted with

14 participating American Indian tribal governments

that have cultural or historical ties to DOE sites being
evaluated in the EIS. The EIS contains “tribal narratives,”
which describe the tribes’ unique perspective on the

DOE sites and potentially affected environmental
resources (related article, page 15).

The 120-day public comment period for the GTCC EIS

ends June 27, 2011. For further information about the GTCC
EIS, see the EIS website (www.gtcceis.anl.gov) or contact
Arnold Edelman at arnold.edelman@em.doe.gov. Ly

DOE Finalizing NEPA Rulemaking

DOE is considering all 28 public comment documents
received on its Notice of Proposed Rulemaking and is
preparing the final revisions to its NEPA Implementing
Procedures, 10 CFR Part 1021. Most of the proposed
changes are to the categorical exclusion provisions
contained in subpart D, appendices A and B, of the
regulations (LLOR, March 2011, page 1).

DOE received public comments expressing either support
for or opposition to particular proposed categorical
exclusions. Some comments stated that DOE should

not use categorical exclusions at all. Other comments
requested that DOE further clarify terms including
“small-scale” and “previously disturbed and developed.”
Several comments expressed concerns regarding the
potential use of algae, genetically engineered

LIELLY Lessons Learned

microorganisms, or invasive species under several
categorical exclusions.

The draft Notice of Final Rulemaking is currently under
review by the Department’s NEPA Compliance Officers,
who make DOE’s categorical exclusion determinations.
Following that review, the DOE General Counsel plans to
request Departmental concurrence and would then submit
the final rule to the Council on Environmental Quality

for final consultation. As appropriate, DOE would then
submit the final rule to the Office of Management and
Budget for interagency coordination. The revision to the
rule will facilitate compliance with NEPA by providing for
more efficient review of certain actions and allowing DOE
to focus its resources on proposed actions that have the
potential for significant environmental impacts. DOE plans
to complete its NEPA rulemaking this year. K
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DOE Celebrates “Earth Day, Every Day!”

For the 415 Earth Day, DOE sponsored a week
of festivities at the Forrestal and Germantown
Headquarters facilities during the third week of
April. Interactive exhibits promoted DOE’s
commitment to the environment and clean
energy, under the banner of this year’s theme:
“Earth Day, Every Day! Changing Behavior to
Reduce DOE’s Carbon Footprint.” Activities
featured environmental films, “Green Bag”
lunch speakers, a guided nature walk at the
Smithsonian’s Ripley Garden, tree planting at
DOE’s Earth Day Park, and an environmental
panel discussion with Secretary of Energy
Steven Chu and representatives of the National
Renewable Energy Laboratory, Oak Ridge
National Laboratory, and the Bonneville Power
Administration. A “Community Day” public
celebration at the DOE Plaza included posters,
a live band, interactive displays, vendors of
“green” products and services, educational
games, recycling collection, and a farmers’
market.

The Office of NEPA Policy and Compliance
helped celebrate Earth Day with an exhibit

on “NEPA Analyses of Greenhouse Gas
Emissions,” reproduced at right. The exhibit
described DOE’s approach to greenhouse gas
emissions analyses and consideration of climate
change impacts in NEPA documents. This
practice goes back to the 1989 Clean Coal
Technology Program EIS (DOE/EIS-0146).
NEPA analyses for renewable energy
technologies, energy efficiency rulemaking
standards, and the Clean Coal Power Initiative
were used to illustrate NEPA’s contribution to
this year’s Earth Day theme. L.

DOE Offices joined local and national
organizations in providing exhibits
on varied aspects of sustainability.
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NEPA Analyses of Greenhouse Gas Emissions

DOE has analyzed greenhouse gas (GHG) emissions in National Environmental Policy Act (NEPA) documents
for many years, starting with the Clean Coal Technology Program EIS in 1989 (DOE/EIS-0146).

DOE Practices for Considering Climate Change under NEPA

® Discuss global climate change

B Consider GHG emissions during project definition and scoping stages

B Identify and quantify, as appropriate, direct and indirect GHG emissions

B Discuss the potential environmental consequences CO;

B Analyze cumulative impacts

B Explore potential mitigation measures and reasonable alternatives that would reduce GHG emissions

B Consider impacts of climate change on proposed actions in appropriate circumstances

Examples

Renewable Energy technologies, such as solar photovolaics (right) and
wind turbines, can produce electricity without generating substantial
quantities of GHGs. DOE’s environmental assessments (EAs) and
environmental impact statements (EISs) analyze the carbon offsets
associated with individual project proposals, as well as environmental
impacts associated with siting the project (e.g., impacts on wildlife and
habitat, visual impacts, noise).

Energy Effi Rul i dards EAs analyze how different energy conservation
standards for consumer products and commercial equipment, such as incandescent reflector lamps
and general service fluorescent lamps (left) (DOE/EA-1664, 2009), would affect carbon dioxide

(CO,) emission rates. This helps DOE develop standards to decrease the Nation’s carbon footprint.

Clean Coal Power Initiative EISs analyze the incremental and cumulative
impacts on global climate change of CO, emissions from the use of advanced
coal-based electric power generation technologies. These NEPA documents also
mitigation.measures, including CO, capture and sequestration.
0 Integrated Gasification Combined-Cycle
Project (DOE/EIS-0409, 2010), mple, estimated.that the proposed project
(right) would capture up to about 67 percentofithe CO, emissions. The CO; -
ould be sold for beneficial use and geologic storage via ent d oil recovery.

Carbon Sequestration Approaches Analyzed.in.D@EINEPA Documents

€O, Displaces Methane from Coal (CagiBedMethane REcovery)

CO, Stored in Depleted Oil/Gas Reservoirs
€O, Displaces Trapped Oil (Enhanced Oil Recovery)

CO, Stored in Saline Formations

Children from the DOE daycare center
helped plant a bald cypress tree at Earth
Day Park, adjacent to the Forrestal Building.
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CEQ Calls for NEPA Pilot Project Proposals

The Council on Environmental Quality (CEQ) is
soliciting nominations of pilot projects to demonstrate
innovative, efficient approaches to implementing
NEPA, announced CEQ Chair Nancy H. Sutley in a
March 17, 2011, memorandum.

A panel of Federal NEPA experts will perform an initial
screening of nominations to identify those with the greatest
potential to reduce the costs and time needed to complete
the NEPA process, ensure environmental protection,
improve the quality and transparency of Federal agency
decisionmaking, and be applicable to a variety of projects.

CEQ will then consult with the Environmental Protection
Agency and the Department of Justice to select the best
pilot projects, taking into account Administration priorities
and project diversity with respect to location, agency
participation, and natural resource management issues.
CEQ will select up to five projects and then work with

the agencies to track implementation of the selected pilot
projects, evaluate outcomes, and highlight and promote
lessons learned.

Rooted in the spirit of open government,
CEQ’s NEPA pilot program engages the public
to help make government more efficient and
accountable.

— Nancy Sutley, May 18, 2011,
CEQ Preliminary Plan for Retrospective
Review of Existing Regulations

CEQ will accept nominations through June 15, 2011.
Details, including an online nomination form, are
available on CEQ’s website. (See also 76 FR 16391;
March 23, 2011.) The Office of NEPA Policy and
Compliance is evaluating potential proposals for NEPA
pilot projects. For further information or to suggest a
potential pilot project, contact Brian Costner, NEPA
Office, at brian.costner@hq.doe.gov. k.

and permitting requirements.

or when adopted program-wide.

community concerns.

CEQ welcomes nominations of pilot projects to improve any aspect of the NEPA process, including by:

e Simplifying NEPA implementation practices, such as data gathering, scoping, and public review and comment.
NEPA applies to a wide variety of proposed actions, many of which are proposed by state and local agencies,
corporations, tribes, organizations, and private individuals. CEQ is very interested in approaches that
appropriately leverage and coordinate Federal, state, tribal, and local environmental review, consultation,

*  Reducing the time and cost involved in preparing NEPA reviews, by methods such as reducing paperwork and
shortening timelines; applying NEPA early in the project development process; setting page limits; addressing
incomplete or unavailable information; collaboratively developing purpose and need statements; determining the
scope of the NEPA analysis; and preparing concise and focused EAs.

o Utilizing information technology to improve the efficiency of NEPA implementation for a particular project,

»  Improving the effectiveness of public engagement, such as by making NEPA documents and analyses easier
to read and understand, and enhancing public involvement to address environmental justice or other

— Nancy Sutley, March 17, 2011
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Recovery Act NEPA Reviews Uphold
Environmental Values and Economic Goals

Federal agencies “have shown they can uphold our
country’s environmental values and deliver projects
designed to stimulate our Nation’s economy,” said
Nancy H. Sutley, Chair of the Council on Environmental
Quality (CEQ), in releasing the ninth quarterly report to
Congress on NEPA compliance for projects and activities
(projects) funded under Division A of the American
Recovery and Reinvestment Act of 2009 (Recovery Act).

CEQ announced that as of March 31, 2011, “more than
99 percent of environmental reviews for Recovery Act
projects, or more than 190,000 of the 190,694 required
NEPA reviews,” had been completed. In addition, CEQ
noted that 12 of 24 Federal agencies had completed all
NEPA reviews for projects funded by the Recovery Act.

We know that the health of our environment
and the health of our economy are inextricably
linked.

— Nancy Sutley, CEQ Chair

Cumulatively through March 31, 2011, Federal agencies
completed more than 182,300 categorical exclusion
determinations and more than 6,800 EAs, and analyzed
830 projects in EISs. Agencies concluded that NEPA is
not applicable to more than 4,250 other Recovery Act
projects. Together, these projects involve obligations of
approximately $292.6 billion funded under Division A
of the Recovery Act. Federal departments and agencies
completed more than 1,600 of these NEPA reviews during
the quarter ending March 31, including more than

500 that were completed by DOE.

In addition, CEQ reported that approximately 690 NEPA
reviews are underway: approximately 370 categorical
exclusion determinations, 280 EAs, and 34 EISs.

CEQ noted that roughly half of the pending NEPA reviews
were added during the quarter ending March 31, 2011,
largely due to the the addition of approximately

2,000 new projects, many with NEPA reviews that have
just begun. “One reason for the increase in new NEPA
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reviews is that as projects are completed with cost savings,
the saved funds may be returned to the agencies and can
then be used for new projects or activities,” explained

Ms. Sutley in her letter to Congress.

The pending NEPA reviews for DOE Recovery Act
projects include 46 EAs and 21 EISs; DOE reported

no pending categorical exclusion determinations.

Of the 67 pending DOE NEPA reviews, 18 were included
in the report for the first time. DOE NEPA reviews for

49 projects have been pending for more than 3 months
(29 EAs and 20 EISs). Reasons DOE NEPA reviews

are pending include a need to provide sufficient time to
consider potential impacts to sensitive resources

(e.g., cultural or historic properties), review information on
an applicant’s change to a proposal, and respond to public
comments. Also, for a number of pending NEPA reviews,
DOE is a cooperating agency and must coordinate the
NEPA review schedules with other Federal agencies. In
one instance, DOE is coordinating its EIS schedule with a
state energy commission’s review of the proposed project.

As of March 31, DOE had completed more than

9,200 NEPA reviews supporting the obligation of more
than $33.5 billion for projects receiving Recovery

Act funding, an increase of almost $100 million since
December 31, 2010 (LLQOR, March 2011, page 11).

Of the completed reviews, more than 9,100 are
categorical exclusion determinations, 106 are EAs,
and 24 are EISs.

Future Reports

Section 1609(c) of the Recovery Act requires quarterly
reports on NEPA activities related to implementing the
Recovery Act through September 30, 2011. The next
CEQ report to Congress will cover NEPA activities
through June 30, 2011. Federal agency reports are due
to CEQ in July 2011, and CEQ will submit the next
report to Congress in August 2011.

The CEQ reports to Congress are available at
NEPA.gov. For more information, contact Brian Costner,
Office of NEPA Policy and Compliance, at
brian.costner@hq.doe.gov or 202-586-9924. k.
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Internal Planning and Effective Coordination
Result in Successful Completion of EA
By: Amy Van Dercook, NEPA Document Manager, Golden Field Office

In a recent EA process, DOE’s Golden Field Office
found that diligent planning and communication resulted
in an exceptionally efficient outcome. DOE worked to
complete the EA for the City of El Dorado Wind Energy
Project (DOE/EA-1833; February 2011) in 5 months and
on budget.

The proposed action was to authorize the expenditure

of Federal funding appropriated under the American
Recovery and Reinvestment Act (Recovery Act) to design,
permit, and construct a 1.0-megawatt wind turbine to be
located immediately west of the El Dorado Wetlands and
Water Reclamation Facility in El Dorado, Kansas. The
Kansas Corporation Commission was the grant recipient,
with a sub-grant provided to the City of El Dorado for the
construction of the wind turbine.

DOE published the Notice of Scoping in local
newspapers and online at the Golden Field Office
Public Reading Room and City of El Dorado websites,
and sent copies to Federal, state, and local agencies;
tribal governments; elected officials; businesses; and
organizations and special interest groups.

Agency Involvement and Coordination. One of the
challenges in completing the EA was coordination among
many involved parties: DOE, the Kansas Corporation
Commission, City of El Dorado, a DOE contractor, a
sub-recipient NEPA contractor, and the sub-recipient’s
engineering firm. From the beginning of the project, we

all met weekly to discuss outstanding items. Action items
were maintained in a project tracking spreadsheet and
each deliverable had a set due date. This process helped all
members of the team adhere to the schedule.

Floodplain Action. The El Dorado Wetlands and Water
Reclamation Facility is located in the 100-year floodplain
and the regulatory floodway of the Walnut River; therefore,
DOE conducted a floodplain assessment pursuant to
Executive Order 11988 and 10 CFR Part 1022. The
proposed project would temporarily impact the floodplain/
floodway during construction of the wind turbine foundation
and installation of underground electrical connections to

the facility. After completion of these activities, the affected
floodplain areas would be graded, seeded, and restored to
their previous condition. The proposed project required a
No-Rise Certification from the City Assistant Engineer to
ensure that the proposed encroachment would not result in
any increase in flood levels within the community during the
occurrence of the base (100-year) flood event. Discussions
with the City’s Assistant Engineer during the development
of the final EA indicated that, based on the information
available for the proposed project, no adverse effects
regarding floodplain issues or the issuance of a No-Rise
Certification were anticipated.

Air Navigation Impacts. The Federal Aviation
Administration (FAA) presumed hazard to air navigation
in its initial aeronautical study. FAA indicated that a
favorable determination could be made if the proposed
structure height was reduced to 306 feet

above ground level or if FAA performed
additional studies for the original
proposed tower height (330 feet). The
City of El Dorado requested that FAA
perform the additional study of the
original tower height. FAA performed
the requested study and subsequently
issued a “Determination of No Hazard
to Air Navigation” letter to the City of
El Dorado. The FAA determination was
subject to review if an interested party
filed a petition, but no petitions were
received and the determination became
final on January 10, 2011.

For more information, contact
Amy Van Dercook at
amy.vandercook@go.doe.gov

or 720-356-1666. L.

The EA used photosimulation to represent the visual impacts of alternatives.
This example shows a wind turbine (center background) as it would appear

from a nearby residential driveway.
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How can America foster equity in the development

of alternative and renewable energy research and
production? Under the theme of Building the Clean Energy
Economy with Equity, more than 400 participants at the
5" Annual State of Environmental Justice in America
Conference explored this question in Washington, DC,
on April 27-29. The conference was sponsored by DOE,
U.S. Department of Agriculture, U.S. Department of the
Interior, U.S. Environmental Protection Agency, Howard
University School of Law, and the National Small Town
Alliance. Participants had the opportunity to hear and
interact with a diverse mix of presenters from Federal
agencies, academia, business and industry, nonprofit
organizations, faith-based organizations, and local
community activists. Individuals shared strategies and
lessons learned and developed collaborations to help
America build a clean energy economy with equity.

In opening remarks Vice Admiral (retired)

Melvin G. Williams, Jr., Associate Deputy Secretary,
DOE, said that the key to a clean energy economy can be
summed up in three words: “commitment, fairness, and
collaboration.”

* Commitment: DOE’s mission is to help ensure the
security and prosperity of America; environmental
justice is integral to that commitment.

» Fairness: DOE believes in fair treatment for all people
and that all people should have access to information to
help them make decisions.

* Collaboration: DOE will continue to work with other
Federal, state and local agencies and communities so
that they can have a meaningful voice in the decisions
that affect their lives.
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Building the Clean Energy Economy with Equity

By: Denise Freeman, Office of NEPA Policy and Compliance

Associate Deputy Secretary Williams encouraged
conference participants not only to engage in meaningful
discussions and dialogue, but to go a step further in
seeking to develop “personal relationships™ and getting
to know the members of the local communities.

This message harmonizes with objectives of the NEPA
process to foster better decisions and build public trust and
credibility. It encourages agencies to continue seeking to
engage meaningfully with affected communities
throughout the NEPA process, rather than only briefly at
required points. For example, an agency could engage
communities prior to and during preparation of a NEPA
document and, as appropriate, after completion of the
NEPA review when monitoring the implementation of the
proposed action and the effectiveness of any associated
mitigation.

In addition, Melinda Downing, DOE Environmental
Justice Program Manager, recommends that, where an
affected community lacks the knowledge and skills for
meaningful engagement, an agency could provide
technical assistance to the community or direct the
community to available technical assistance in order that
the community engagement could be as meaningful as
possible. In these ways, communities and agencies would
benefit from shared perspectives as envisioned under
Executive Order 12898, Federal Actions to Address
Environmental Justice in Minority Populations and
Low-Income Populations.

The Presidential Memorandum that accompanies
Executive Order 12898 states, “Each Federal agency shall
provide opportunities for community input in the NEPA
process.” Together, environmental justice and NEPA foster
public trust and can help build a clean energy economy
with equity. ki
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DOE Tribal Summit — Capacity Building
and Energy Opportunities in Indian Country

Secretary of Energy Steven Chu hosted more than

350 participants, including representatives of

54 federally-recognized American Indian and

Alaska Native Tribal governments, at DOE Tribal
Summit: Winning our Future, held in Washington, DC,
to discuss DOE’s efforts to promote energy development
on Indian lands. The May 2011 event aimed to identify and
address obstacles and opportunities for developing tribal
energy resources, in furtherance of the Administration’s
commitment to effective government-to-government
relationships with Native Americans.

In his keynote speech, Secretary Chu highlighted how
DOE’s mission touches Indian country and tribes that

are “neighbors” to DOE facilities, and emphasized his
personal commitment to helping tribes create economic
opportunities through energy development, education,

and innovation on tribal lands. He discussed the important
opportunities that energy resources found on Indian lands
present for securing the Nation’s economic and energy
future. Early, meaningful consultation with the tribes in the
Department’s implementation of its Tribal Energy Program
and other DOE tribal energy opportunities, he noted, is
essential to giving tribes a direct voice in determining their
own economic and energy future.

Success . . . means that the Department and
Tribal leaders will develop a framework for
discussing important issues for the future.

— Secretary of Energy Steven Chu
Tribal Summit Invitation, April 2011

Inés Triay, Assistant Secretary for Environmental
Management, described an approach developed by
DOE staff to better incorporate input by tribes into the
Environmental Impact Statement for the Disposal of
Greater-Than-Class C (GTCC) Low-Level Radioactive
Waste and GTCC-Like Waste (DOE/EIS-0375).

LIELLY Lessons Learned

Tracey A. LeBeau (left), Director, DOE Office of Indian
Policy and Programs, introduced Nez Perce Chairman
Brooklyn Baptiste, who opened the Summit with a blessing.

Because the alternatives in the GTCC EIS include sites
that are located adjacent to tribal lands or that incorporate
traditional tribal lands and resources, DOE asked tribes
to develop written “tribal narratives” that describe the
tribes’ unique perspectives on the sites and environmental
resources. (The tribal narratives are contained in
Appendix G of the GTCC EIS.) Each tribal narrative
included in the Draft EIS was related to the specific

DOE site affiliated with the tribes and discussions with
elected tribal officials, and was based on individual tribal
preferences and mutually agreed-upon protocols. The
narratives provide an opportunity for tribal members to
speak in their own words on the potential impacts of
proposed DOE activities to their communities. Ms. Triay
held up this approach as an example of an important
framework that enables meaningful interaction between
sovereign parties.

For information about DOE’s Indian Energy Policy

and other tribal-related initiatives, including the Tribal
Summit, visit the DOE Office of Indian Energy Policy and
Programs website (energy.gov/indianenergy). k.
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Training Opportunities

NEPA-related courses are listed in the Lessons Learned Quarterly Report for information purposes only. This listing is not
an endorsement of any of the training or entities listed. Cost and schedule information are subject to change; check with
the course provider.

Environmental Protection Agency
Office of Federal Activities
214-665-8006
smith.rhonda@epa.gov
www.netionline.com/default.asp

NEPA and Section 309 Review (FED103)
Dallas, TX: June 21-23
No Fee

EOS Alliance

425-270-3274

pt@nwetc.org
www.eosalliance.org/schedule/calendar/
courses-eos

NEPA: Writing the Perfect EA/FONSI or EIS
Boise, ID: June 7-8
$545 (GSA contract: $445)

Graduate School

888-744-4723
customersupport@graduateschool.edu
www.graduateschool.edu/
course_details.php?cid=ENVS4435E

NEPA: Policy, Procedure, Science, and Art
Washington, DC: Tuesdays,
September 20 — November 22

$375

Nicholas School of the Environment

and Earth Sciences, Duke University
919-613-8082

del@nicholas.duke.edu
www.nicholas.duke.edu/del/executiveed/courses

Accounting for Cumulative Effects
in the NEPA Process
and Mitigation and Monitoring*
Durham, NC: September 12-16

Cost information not available.

Certificate in the National Environmental

Policy Act*

Requires successful completion of one

core and three elective NEPA short courses.
Fee: Included in course registration.

* Co-sponsored by the Council on Environmental Quality.
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The Shipley Group
888-270-2157 or 801-447-5977
shipley@shipleygroup.com
www.shipleygroup.com

NEPA Executive Overview
Washington, DC: June 22
$385 (GSA contract: $295)

Integrating Federal Environmental Laws
into NEPA
Portland, OR: July 12-14

$985 (GSA contract: $895)

Clear Writing for NEPA Specialists
New Orleans, LA: August 9-11
$945 (GSA contract: $855) until 6/28/11

Preparing Specialist Reports
as Part of the NEPA Process
Reno, NV: August 16-18
$945 (GSA contract: $855) until 7/12/11
San Francisco, CA: August 23-25
$945 (GSA contract: $855) until 7/12/11

NEPA Cumulative Effects Analysis
and Documentation and NEPA Climate
Change Analysis and Documentation
Denver, CO: August 23-26

$1,185 (GSA contract: $1,095)
Portland, OR: October 4-7

$1,145 (GSA contract: $1,055) until 8/23/11

Reviewing NEPA Documents
Boise, ID: September 7-9
$945 (GSA contract: $855) until 7/27/11

NEPA Executive Overview
and Managing NEPA Projects and Teams
Seattle, WA: September 13-16

$1,145 (GSA contract: $1,055) until 8/2/11

Applying the NEPA Process
and Writing Effective NEPA Documents
Las Vegas, NV: September 20-23

$1,145 (GSA contract: $1,055) until 8/9/11

Applying the NEPA Process: Emphasis

on Native American Issues

Salt Lake City, UT: September 27-29
$945 (GSA contract: $855) until 8/2/11

(continued on next page)
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Training Opportunities

(continued from previous page)

Overview of the NEPA Process
Atlanta, GA: October 11
$345 (GSA contract: $255) until 8/30/11

Core Principles: Telling the NEPA Story,
Keeping Documents Brief, Meeting Legal
Requirements
Missoula, MT: October 18-20

$945 (GSA contract: $855) until 9/6/11

Application of GIS and Graphics in NEPA
Documents
Phoenix, AZ: October 25-27

$985 (GSA contract: $895)

NEPA Certificate Program

Requires successful completion of eight

courses offered by The Shipley Group.
$5,450

Contact: NEPA Certificate Program,

Utah State University; 435-797-0922

judy.kurtzman@usu.edu

www.cnr.usu.edu/htm/students/

grad-degrees/nepa

US Institute for Environmental Conflict Resolution
(520) 901-8501

usiecr@ecr.gov
www.ecr.gov/Training/Training.aspx

Effective Tribal Consultation
Denver, CO: June 21-23
$750

Collaboration Skills
Denver, CO: September 13-15
$750

Customized NEPA Training

Environmental Impact Training
512-963-1962
info@eiatraining.com
www.eiatraining.com

Environmental Planning Strategies, Inc.
563-332-6870

jleeeps@mchsi.com
www.jlee-eps.com/workshops.php

Environmental Training & Consulting
International, Inc.

503-274-1790

info@envirotrain.com
www.envirotrain.com

ICF International
916-737-3000
info@icfi.com
www.icfi.com/events/
education-and-training

International Institute for Indigenous
Resource Management
303-733-0481

iiirm@iiirm.org

www.iiirm.org

SWCA Environmental Consultants
800-828-7991

training@swca.com
www.swca.com/index.php/training/
course-catalog

National Association of Environmental Professionals
2012 Conference in Portland, Oregon

The National Association of Environmental Professionals (NAEP) will hold its 2012 conference on May 20-23
in Portland, Oregon. The theme for NAEP’s 37" annual conference will be Science, Politics, and Policy:
Environmental Nexus. Abstracts for presentations are due September 30. Instructions for submitting abstracts
can be found at naep.org. For additional questions, contact Jennifer Lundberg at naep2012@parametrix.com. Ly
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EAs and EISs Completed

January 1 to March 31, 2011

EAs!

Berkeley Site Office/Office of Science
DOE/EA-1700 (2/25/11)

Computational Research and Theory Facility
Project, Alameda County, California

Cost: $210,000

Time: 15 months

Golden Field Office/Office of Energy Efficiency
and Renewable Energy

DOE/EA-1791* (3/9/11)

University of Minnesota Wind Energy Research
Consortium Project, Rosemount, Minnesota

Cost: $102,000

Time: 12 months

DOE/EA-1802* (1/4/11, FONSI 2/2/11)

Chicago View Wind Project, Cook County, lllinois
Cost: $49,000

Time: 10 months

DOE/EA-1804* (1/7/11, FONSI 2/2/11)

Sauk Valley Community College’s Wind Energy
Project, Lee County, lllinois

Cost: $34,000

Time: 10 months

DOE/EA-1807* (12/30/10, FONSI 2/2/11)

Heartland Community College Wind Energy Project,
McLean County, lllinois

Cost: $37,000

Time: 10 months

DOE/EA-1815* (2/23/11)

Cuyahoga County Agricultural Society Wind Energy
Project, Cuyahoga County, Ohio

Cost: $25,000

Time: 10 months

DOE/EA-1816™ (2/23/11)

Town of Hempstead Wind-to-Hydrogen Project,
Point Lookout, New York

Cost: $25,000

Time: 10 months

DOE/EA-1818* (2/28/11)

Pettisville Local Schools Wind Energy Project,
Fulton County, Ohio

Cost: $25,000

Time: 10 months

" EA and finding of no significant impact issuance dates are
the same unless otherwise indicated.

* Recovery Act project
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DOE/EA-1819* (2/23/11)

Kilowatts for Kenston Wind Energy Project,
Geauga County, Ohio

Cost: $25,000

Time: 10 months

DOE/EA-1820* (2/28/11)

Archbold Area Local School Wind Energy Project,
Fulton County, Ohio

Cost: $25,000

Time: 10 months

DOE/EA-1833* (2/11/11)

The City of El Dorado Wind Energy Project,
Butler County, Kansas

Cost: $53,000

Time: 8 months

Idaho Operations Office/Office of Nuclear Energy
DOE/EA-1822 (3/8/11)

Idaho National Laboratory Stand-Off Experiment
(SOX) Range, |daho

Cost: $11,000

Time: 8 months

Office of Loan Programs

DOE/EA-1732 (1/24/11)

Loan to Next Autoworks Louisiana, LLC

(Formerly V-Vehicle Company), for an Advanced
Technology Gasoline Vehicle Manufacturing
Project, Monroe, Louisiana

The cost for this EA was paid by the applicant;
therefore, cost information does not apply to DOE.
Time: 12 months

DOE/EA-1796* (2/17/11)

Loan Guarantee to Sempra Generation

for Construction of the Mesquite Solar Energy
Project, Maricopa County, Arizona

The cost for this EA was paid by the applicant;
therefore, cost information does not apply to DOE.
Time: 8 months

DOE/EA-1834 (2/18/11)

Loan to Severstal Dearborn, Inc., for Advanced
Technology Vehicles Manufacturing Project,
Dearborn, Michigan

The cost for this EA was paid by the applicant;
therefore, cost information does not apply to DOE.
Time: 8 months

(continued on next page)
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EAs and EISs Completed
January 1 to March 31, 2011

Office of Management

DOE/EA-1868 (2/25/11)

Manhattan Project Sites, Hanford, Washington;
Los Alamos, New Mexico; Oak Ridge, Tennessee
DOE adopted this EA on 2/25/11; therefore,

cost and time data are not applicable. [Department
of the Interior’s National Park Service, the lead
agency, issued a finding of no significant impact
on 10/18/10.]

National Energy Technology Laboratory/

Office of Energy Efficiency

and Renewable Energy

DOE/EA-1706* (2/2/11)

West Tennessee Solar Farm Project,

Haywood County, Tennessee

The cost for this EA was paid by the applicant;
therefore, cost information does not apply to DOE.
Time: 16 months

DOE/EA-1836 (3/18/11)

Norwich Cogeneration Initiative, Norwich, Connecticut
Cost: $32,000

Time: 6 months

DOE/EA-1837* (1/26/11)
Performance Verification Laboratory,
Morgantown, West Virginia

Cost: $30,000

Time: 3 months

National Energy Technology Laboratory/
Office of Fossil Energy

DOE/EA-1785 (3/18/11)

Southeast Regional Carbon Sequestration
Partnership Phase Ill Anthropogenic Test Project,
Mobile County, Alabama

Cost: $47,000

Time: 10 months

EISs

Bonneville Power Administration
DOE/EIS-0422* (76 FR 9575, 2/18/11)

(EPA Rating: EC-2)

Central Ferry-Lower Monumental 500-kilovolt
Transmission Line Project, Garfield, Columbia,
and Walla Walla Counties, Washington

Cost: $850,000

Time: 20 months

* Recovery Act project
** Not previously reported in LLQR
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(continued from previous page)

Office of Environmental Management
DOE/EIS-0423 (76 FR 5156, 1/28/11)
(EPA Rating: LO)

Long-Term Management and Storage
of Elemental Mercury

Cost: $3,600,000

Time: 18 months

Office of Loan Programs

DOE/EIS-0454* (76 FR 7844, 2/11/11)

(EPA Rating: EC-2)

Loan Guarantee for Tonopah Solar Energy, LLC,
Crescent Dunes Solar Energy Project,

Tonopah, Nevada

EIS was adopted; therefore cost and time data are
not applicable. [Department of the Interior’s Bureau
of Land Management was the lead agency; DOE
was a cooperating agency.]

DOE/EIS-0455* ** (75 FR 78992, 12/17/10)

(EPA Rating: EC-3)

The Genesis Solar Energy Project, California

EIS was adopted; therefore cost and time data are
not applicable. [Department of the Interior’'s Bureau
of Land Management was the lead agency; DOE
was a cooperating agency.]

National Nuclear Security Administration/
Y-12 Site Office

DOE/EIS-0387 (76 FR 12108, 3/4/11)

(EPA Rating: EC-2)

Site-Wide Environmental Impact Statement
for the Y-12 National Security Complex,

Oak Ridge, Tennessee

Cost: $2,000,000

Time: 64 months

ENVIRONMENTAL PROTECTION AGENCY (EPA)
RATING DEFINITIONS

Environmental Impact of the Action

LO — Lack of Objections

EC — Environmental Concerns

EO — Environmental Objections

EU — Environmentally Unsatisfactory

Adequacy of the EIS

Category 1 — Adequate

Category 2 — Insufficient Information

Category 3 — Inadequate

(For a full explanation of these definitions, see the EPA website
at www.epa.gov/compliance/nepa/comments/ratings.html.)
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NEPA Document Cost and Time Facts

EA Cost and Completion Times

 For this quarter, the median cost for the
preparation of 15 EAs for which cost data were
applicable was $32,000; the average cost was
$49,000.

» Cumulatively, for the 12 months that ended
March 31, 2011, the median cost for the
preparation of 61 EAs for which cost data were

applicable was $47,000; the average was $89,000.

» For this quarter, the median and average
completion times for 19 EAs for which time
data were applicable were 10 months.

» Cumulatively, for the 12 months that ended
March 31, 2011, the median completion time
for 74 EAs was 9 months; the average was
10 months.

EIS Cost and Completion Times

 For this quarter, the median cost for the
preparation of 3 EISs for which cost data were
applicable was $2 million; the average cost was
$2.2 million.

« Cumulatively, for the 12 months that ended
March 31, 2011, the median and average costs
for the preparation of 4 EISs for which cost data
were applicable were $2.3 million.

» For this quarter, the median completion time
of 3 EISs was 20 months; the average was
34 months.

« Cumulatively, for the 12 months that ended
March 31, 2011, the median completion time
for 7 EISs was 20 months; the average was
25 months.

Recent EIS-Related Milestones
March 1, 2011 toMay 31, 2011

Notices of Intent

Office of Fossil Energy
DOE/EIS-0460*

FutureGen 2.0, lllinois

May 2011 (76 FR 29728, 5/23/11)

DOE/EIS-0464*

Lake Charles Carbon Capture and Storage (CCS)
Project, Calcasieu Parish, Louisiana

April 2011 (76 FR 24007, 4/29/11)

Office of Loan Programs

DOE/EIS-0465*

Mid-Atlantic Power Path (MAPP) Project,

Prince George’s, Calvert, and Wicomico Counties,
Maryland, and Sussex County, Delaware

March 2011 (76 FR 12088, 3/4/11)

* Recovery Act project

EX] June 2011

Extensions of Public Comment Period

Office of Energy Efficiency and Renewable Energy
DOE/EIS-0403

Draft Programmatic Environmental Impact Statement
for Solar Energy Development in Six

Southwestern States

March 2011 (76 FR 14968, 3/18/11)

[Co-Lead: Department of the Interior’s Bureau

of Land Management (BLM); on 4/13/11,

DOE/BLM announced a second extension

of the public comment period through 5/2/11.]

Reopening of Scoping Period

Office of Electricity Delivery

and Energy Reliability

DOE/EIS-0463

Presidential Permit Application for Northern Pass
Transmission Project, New Hampshire

April 2011 (76 FR 21338, 4/15/11)

(continued on next page)
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http://www.gpo.gov/fdsys/pkg/FR-2011-05-23/pdf/2011-12632.pdf
http://www.gpo.gov/fdsys/pkg/FR-2011-04-29/pdf/2011-10448.pdf
http://www.gpo.gov/fdsys/pkg/FR-2011-03-04/pdf/2011-4878.pdf
http://solareis.anl.gov/
http://www.gpo.gov/fdsys/pkg/FR-2011-03-18/pdf/2011-6405.pdf
http://www.northernpasseis.us/
http://www.gpo.gov/fdsys/pkg/FR-2011-04-15/pdf/2011-9161.pdf

Recent EIS-Related Milestones
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Draft EISs

Office of Fossil Energy/

National Energy Technology Laboratory
DOE/EIS-0444*

Texas Clean Energy Project, Ector County, Texas
March 2011 (76 FR 14968, 3/18/11)

DOE/EIS-0445*

Mountaineer Commercial Scale Carbon Capture
and Storage Project, Mason County, West Virginia
March 2011 (76 FR 12108, 3/4/11; 76 FR 17406,
3/29/11, postponement of public hearing.)

Office of Loan Programs

DOE/EIS-0458*

Loan Guarantee to Royal Bank of Scotland

for Construction and Startup of the Topaz Solar
Farm, San Luis Obispo County, California
March 2011 (76 FR 16767, 3/25/11)

National Nuclear Security Administration/
Los Alamos Site Office

DOE/EIS-0350-S1

Supplemental Environmental Impact Statement
for the Nuclear Facility Portion of the Chemistry
and Metallurgy Research Building Replacement
Project at Los Alamos National Laboratory,

Los Alamos, New Mexico

April 2011 (76 FR 24021, 4/29/11; 76 FR 28222,
5/16/11, extension of comment period.)

Final EISs

Office of Loan Programs

DOE/EIS-0468

American Centrifuge Plant, Pike County, Ohio
May 2011 (76 FR 29240, 5/20/11)

[DOE adopted this FEIS from the Nuclear
Regulatory Commission (NRC); NRC filed this EIS
with EPA on 5/11/06.]

* Recovery Act project

LIELLY Lessons Learned

DOE/EIS-0471

Areva Eagle Rock Enrichment Facility,

Bonneville County, Idaho

May 2011 (76 FR 29240, 5/20/11)

[DOE adopted this FEIS from the Nuclear
Regulatory Commission (NRC); NRC filed this EIS
with EPA on 2/14/11.]

Records of Decision

Bonneville Power Administration
DOE/EIS-0422*

Central Ferry-Lower Monumental 500-kilovolt
Transmission Line Project, Garfield, Columbia,
and Walla Walla Counties, Washington

March 2011 (76 FR 15970, 3/22/11)

Office of Loan Programs
DOE/EIS-0416*

Ivanpah Solar Electric Generating System,
San Bernardino County, California

April 2011 (76 FR 21716, 4/18/11)

Supplement Analyses

Bonneville Power Administration

Transmission System Vegetation
Management Program
(DOE/EIS-0285)

DOE/EIS-0285-SA-442

Vegetation Management within Bonneville
Power Administration’s (BPA) Fee Owned
Land Surrounding the Bell Complex,
Spokane County, Washington

(Decision: No further NEPA review required.)
March 2011

DOE/EIS-0285-SA-443
Vegetation Management along Portions of the
Taft-Bell No. 1, the Bell-Lancaster No. 1,
and the Bell-Trentwood No. 1 and No. 2
Transmission Line Rights-of-Way, Spokane County,
Washington and Kootenai County, Idaho
(Decision: No further NEPA review required.)
March 2011

(continued on next page)
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http://www.nepa.energy.gov/1669.htm
http://www.gpo.gov/fdsys/pkg/FR-2011-03-18/pdf/2011-6405.pdf
http://www.nepa.energy.gov/1656.htm
http://www.gpo.gov/fdsys/pkg/FR-2011-03-04/pdf/2011-4887.pdf
http://www.gpo.gov/fdsys/pkg/FR-2011-03-29/pdf/2011-7332.pdf
http://www.nepa.energy.gov/1676.htm
http://www.gpo.gov/fdsys/pkg/FR-2011-03-25/pdf/2011-7115.pdf
http://nnsa.energy.gov/nepa/cmrrseis
http://www.gpo.gov/fdsys/pkg/FR-2011-04-29/pdf/2011-10411.pdf
http://www.gpo.gov/fdsys/pkg/FR-2011-05-16/pdf/2011-11909.pdf
http://nepa.energy.gov/documents/EIS-0468.pdf
http://www.gpo.gov/fdsys/pkg/FR-2011-05-20/pdf/2011-12450.pdf
http://nepa.energy.gov/documents/EIS-0471.pdf
http://www.gpo.gov/fdsys/pkg/FR-2011-05-20/pdf/2011-12450.pdf
http://nepa.energy.gov/documents/EIS-0422FEIS.pdf
http://www.gpo.gov/fdsys/pkg/FR-2011-03-22/pdf/2011-6662.pdf
http://www.blm.gov/ca/st/en/fo/needles/nefo_nepa.html
http://www.gpo.gov/fdsys/pkg/FR-2011-04-18/pdf/2011-9272.pdf
http://efw.bpa.gov/environmental_services/Document_Library/Vegetation_Management/FEIS-0285-SA-442-BellComplexFeeOwnedLand_WEB.pdf
http://efw.bpa.gov/environmental_services/Document_Library/Vegetation_Management/FEIS-0285-SA-443-BellEastCorridor_WEB.pdf

Recent EIS-Related Milestones
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DOE/EIS-0285-SA-444

Vegetation Management along Portions of the Keller

Tap to Grand Coulee-Okanogan, No. 2
115-kV Transmission Line Corridor, Douglas,
Okanogan and Ferry Counties, Washington
(Decision: No further NEPA review required.)
March 2011

DOE/EIS-0285-SA-445

Vegetation Management and Access Road
Maintenance Activities along the Entire
Right-of-Way Corridors and Associated Access
Roads for the Raver-Paul No. 1 Transmission Line,
King and Pierce Counties, Washington

(Decision: No further NEPA review required.)

April 2011

Ex June 2011

DOE/EIS-0285-SA-446

Vegetation Management along the East Ellensburg
Tap to the Columbia-Ellensburg No.1 115-kV
Transmission Line Corridor Right-of-Way

from Mile 1 to Mile 4 and Access Roads,

Kittitas County, Washington

(Decision: No further NEPA review required.)

April 2011

DOE/EIS-0285-SA-447

Vegetation Management along Portions of the
Libby-Bonners Ferry No. 1 Transmission Line
Right-of-Way, Lincoln County, Montana

and Boundary County, Idaho

(Decision: No further NEPA review required.)
April 2011
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http://efw.bpa.gov/environmental_services/Document_Library/Vegetation_Management/FEIS-0285-SA-444-KellerTap-to-GrandCoulee-Okanogan_WEB.pdf
http://efw.bpa.gov/environmental_services/Document_Library/Vegetation_Management/FEIS-0285-SA-445-RaverPaul_WEB.pdf
http://efw.bpa.gov/environmental_services/Document_Library/Vegetation_Management/FEIS-0285-SA-446-EastEllensburgTap-ColumbiaEllensburgNo1_WEB.pdf
http://efw.bpa.gov/environmental_services/Document_Library/Vegetation_Management/FEIS-0285-SA-447-Libby-BonnersFerryNo1_WEB.pdf

What Worked and Didn’t Work in the NEPA Process

To foster continuing improvement in the Department’s
NEPA Compliance Program, DOE Order 451.1B
requires the Office of NEPA Policy and Compliance

to solicit comments on lessons learned in the process
of completing NEPA documents and distribute
quarterly reports.

Scoping
What Worked

 Extensive site search. The applicant screened more
than 400 existing facilities in 11 states, then visited more
than 15 sites in 9 states during the EA scoping process.
Site-selection criteria included available acreage, plant
size, road and rail access, labor-force availability, labor
costs, environmental considerations, and socioeconomic
impacts.

» Combined notices. A combined notice of EA scoping
and notice of proposed floodplain action was distributed
to an extensive list of stakeholders.

Data Collection/Analysis
What Worked

» Use of examples. The NEPA contractor used examples
of DOE documents for the preparation of the floodplain/
wetlands assessment.

* Efficient use of time. The NEPA contractor completed
the floodplain and wetlands analysis prior to drafting
the EA.

» Local site research. Local agencies prepared
a feasibility study, with extensive background
information, to support consideration of two locations
for the wind turbine prior to the preparation of the EA.

» Verifying compliance with requirements. Although
the State Historic Preservation Officer had already
completed a no effect determination for the proposed
project, an official consultation letter was prepared to
ensure DOE met consultation requirements. It included
information from a previous survey conducted nearby
and contained language to eliminate the need for a
response to DOE.

» Federal agency support. Other Federal agencies assisted
in approving the methodology used to calculate diffuse
source radionuclide emissions under existing regulations.

» Anticipating data needs. Anticipating the need for
surveys during data collection was beneficial.

LIELLY Lessons Learned

The material presented here reflects the personal
views of individual questionnaire respondents, which
(appropriately) may be inconsistent. Unless indicated
otherwise, views reported herein should not be
interpreted as recommendations from the Office

of NEPA Policy and Compliance.

What Didn’t Work

* Additional analysis required. A Federal agency identified
a potential hazard and indicated that further analysis
would be required unless the project was modified.

The additional analysis was successfully conducted but
delayed the EA completion by one month.

Editor’s Note: Although completion of the EA was
delayed, the NEPA process worked by identifying and
resolving a potential hazard.

Schedule

Factors that Facilitated Timely Completion
of Documents

* Responsive applicant. The contractor and applicant
were very responsive to requests for additional
information and analysis.

* General Counsel briefings. Briefing and getting
feedback from General Counsel staff prior to the draft
EA’s submission for review facilitated timely document
completion.

* Project management. Use of both project tracking
and schedule tracking (deliverables had set due dates)
facilitated timely document completion.

o Frequent meetings. Holding frequent EA status
meetings and conference calls facilitated timely
completion.

» Emphasis on schedule. Regular communication with
the NEPA contractor, maintaining a productive working
relationship, and a strong emphasis to stay on schedule
facilitated the timely completion of the document.

* Efficient contractor. Contractor efficiency and a
motivated and well-organized grant recipient facilitated
timely completion of the EA.

* NEPA adoption benefits. The EA was completed by
another agency, but supported the need for providing
funding to the project.

(continued on next page)
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Questionnaire Results

What Worked and Didn’t Work

* Work ethic. Hard work, long hours, and a lack of project
controversy facilitated the timely completion of the EA.

* Commitment to quality. Despite the pressure to complete
the EA process on an expedited schedule, and
communication difficulties with the State Historic
Preservation Officer, the quality of the document was
not compromised.

Factors that Inhibited Timely Completion
of Documents

* Comment volume and litigation. The high volume of
public comments received and pending litigation made
timely completion of the EA difficult.

» Unreasonable schedule. The EA was not completed
on time due to an overly optimistic schedule. Also,
several weeks were added to the EA process because
of a study required by another Federal agency.

Editor’s Note: Early consultation could minimize such
delays.

* Conflicting schedules. Coordinating with external
Federal agencies for regulatory approvals was difficult
due to conflicting schedules.

Teamwork

Factors that Facilitated Effective Teamwork

o Staff collaboration. NEPA staff worked closely with
the DOE Program Office staff on the EA. The flow of
information helped integrate NEPA into overall project
planning, and the assistance received from experienced
NEPA staff was invaluable.

* Proficient contractor. The EA preparation contractor
selected and paid for by the applicant was very
knowledgeable, quick, and responsive.

* Program knowledge. Frequent communication and
thorough understanding of program requirements
facilitated effective teamwork.

* Resource experts. The addition of resource experts
to the team helped to facilitate effective preparation
of the EA.

e Access to applicant resources. Having ready access to
the applicant’s contractor facilitated effective teamwork
and open communication.

o Successful interagency communication. Roundtable
discussions between DOE and the lead agency
responsible for document preparation helped resolve
any issues that the agencies had with the EA.

Bz} June 2011

(continued from previous page)

» Team diligence. The industrious work ethic of the
project staff facilitated preparation of the EIS.

Factors that Inhibited Effective Teamwork

 Contractor communication. Teamwork between
the field and headquarters was compromised when
headquarters’ staff was unable to communicate directly
with the contractor to view data that were not to be
included in the EA.

» Incomplete participation. The lack of involvement of
some DOE reviewers in discussions with EA preparers
inhibited information transfer.

»  Communication breakdown. Too many data calls from
headquarters and communication issues with the State
Historic Preservation Officer regarding their concerns
made teamwork difficult.

Process

Successful Aspects of the Public Participation
Process

* [Interested stakeholder. A community group was
interested in the project and extremely responsive.

o Using stakeholder lists and postcards. Compiling an
extensive list of stakeholders and mailing postcards was
effective for this EA. Advertisements about the project
were placed in a few local papers as well on the host
city’s website.

* Effective comment responses. Each public comment
was addressed and follow-up information (e.g., an
archeological survey) was provided to the commentor.
After the draft EA review, there were no objections to
the project.

 Targeted briefings. Briefings with tribes and state
representatives had a positive effect on the public’s
perspective on the project.

* Public support. This was a small project with minimal
environmental impact. Public reaction and comment
was minimal and supportive.

* Proactive outreach. The project team’s communication
with the zoning commission and taking public
comments at the beginning and end of the EA process
were good ideas.

» Public outreach. Many people were appreciative of the
team’s efforts to communicate with the community.

(continued on next page)
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Questionnaire Results

What Worked and Didn’t Work

Usefulness

Agency Planning and Decisionmaking:
What Worked

Decisionmaking influence. The NEPA process ensured
that the decisionmaking process of program applicants
fully considered the environmental consequences of
their proposals. In the loan application process, the
environmental analysis influenced decisions by the
applicant very early in the process.

Impacts identified. The NEPA process helped determine
the magnitude of the anticipated environmental impacts
and encouraged design features to help reduce them.

Additional reviews identified. Due to the NEPA review
process, an additional study and floodplain/wetlands
review were conducted to ensure sound decisionmaking.

Reduced environmental impacts. The NEPA process
informed program personnel of the benefits of
placing the project in a location that would reduce
environmental impacts.

Familiar procedures. Previously established procedures
were followed, which worked effectively and efficiently.

Successful planning. The NEPA process helped to
ensure that there were no sensitive environmental
resources that would be adversely impacted by the
project, affect its overall viability, delay the permitting
process, or cause public controversy. The decision

to prepare an EA bolstered this case and facilitated
informed and sound decisionmaking.

Legal obligations. Since the court had decided that
it was necessary to conduct a NEPA review for this
project, the site made an effort to develop an EA that
would be legally defensible.

No major impacts. The EA supported the need for
the project and assisted in conveying the lack of
major impacts.

Section 1006 lessons learned. The staff involved learned
some valuable lessons concerning the Section 106
process and State Historic Preservation Officers in
regards to indirect impacts to historic properties.

LIELLY Lessons Learned

(continued from previous page)

Enhancement/Protection
of the Environment

Comprehensive planning. The care that the applicant
took in selecting a site was followed by detailed
planning on the exact positioning of a facility
expansion. Due to this extensive planning, impacts to
wetlands were minimal. The applicant also conducted a
thorough remediation of the existing site.

Impact reduction. The impacts of noise, greenhouse
gases, and power consumption were reduced.

Responsible development. The NEPA process helped to
protect the environment while developing wind energy
in a responsible manner.

Location selection. The NEPA process facilitated the
selection of a project location that would have the least
environmental impact.

Environmental stewardship. The NEPA process ensured
that all practicable environmental control measures
were considered and employed.

Other Issues
Guidance Needs Identified

Greenhouse gas impacts. Final guidance is needed on
greenhouse gas impacts determination and clarification
of how to apply local standards when determining the
significance of an environmental impact. (Note: See
related article, page 8.)

Addressing indirect impacts. Additional guidance is
needed on addressing indirect impacts, like visual
impacts, associated with large wind turbine installations
on listed or eligible historic properties.

(continued on next page)
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s * A respondent who rated the process as “3” stated that
EffECtlveness Of the the applicant took action in the design of the facility

to minimize potential environmental impacts and to
N EPA PI'OCESS demonstrate environmental stewardship. This allowed

the rest of the DOE team to feel confident in moving the
For the purposes of this section, “effective” means that project forward.

the NEPA process was rated 3, 4, or 5 on a scale from

0 to 5, with 0 meaning “not effective at all” and 5 meaning
“highly effective” with respect to its influence

on decisionmaking.

» A respondent who rated the process as “3” stated that
even without a NEPA review, the responsible laboratory
was aware of the need to reduce environmental impacts.

* A respondent who rated the process as “3” stated that it
is difficult to rate the process due to DOE’s minimum
level of involvement.

For the past quarter, in which 9 questionnaire responses
were received for EAs and EISs, 8 out of 9 respondents
rated the NEPA process as “effective.”

» A respondent who rated the process as “3” stated that
because this was a very small project with only limited
potential for adverse impact, the benefits of NEPA were
somewhat restricted.

» A respondent who rated the process as “5” stated that
NEPA was used as an effective planning tool because it
outlined requirements and permits needed to complete
the project.

* A respondent who rated the process as “3” stated
that the NEPA process played an influential role
in the decisionmaking process. It provided
decisionmakers with reassurance that the applicant
had chosen an environmentally benign site that

* A respondent who rated the process as “4” stated that would not pose problems for the overall viability
the NEPA process assisted in validating the need for this of the project.
project and made it more defensible.

* A respondent who rated the process as “5” stated that
the responsible program office did its best to use the
NEPA process to align its project with the best interest
of both the human and natural environments.

* A respondent who rated the process as “2” stated that
research on reasonable alternatives and locations was
conducted prior to initiation of the NEPA process.
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DOE NEPA Metrics Show Positive Results

The median cost and time to complete DOE environmental

assessments (EAs) decreased substantially during 2009
and 2010, according to data collected by the Office of

NEPA Policy and Compliance (NEPA Office), even though

DOE’s overall NEPA workload more than doubled during
the same time period (Figures 1 and 2). The improved
performance metrics are attributable to the preparation of
EAs for projects funded through the American Recovery
and Reinvestment Act (Recovery Act). The median cost
and time to prepare EAs for Recovery Act projects were
about 40 percent lower than for all non-Recovery Act
projects prepared from January 1, 2001, through
December 31, 2010. This trend continues in 2011, based
on data through July 31.

The cost and completion time for environmental impact
statements (EISs) remained stable from 2001 through
2010, with expected variations in data from year to year.

Also throughout this period, about 75% of Lessons

Learned Questionnaire respondents rated the NEPA process
as “effective” and noted many ways in which NEPA
compliance served to enhance or protect the environment.
(See, for example, What Worked and Didn t Work, page 21.)
DOE also has reported on the effectiveness of the NEPA
process for Recovery Act projects in reports to the Council
on Environmental Quality, noting many benefits of NEPA
reviews (LLOR, March 2010, page 14).

Recovery Act EAs Improved Trends

From 2001 through 2009, DOE typically completed

about 20 to 30 EAs per year. That number jumped to

77 completed EAs in 2010, including 52 EAs for Recovery
Act projects. Data on EAs completed through July

2011 and DOE workload projections for documents in
preparation show a similar large workload in 2011.

(continued on page 3)
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Inside LESSONS LEARNED

Welcome to the 68 quarterly report on lessons learned in the
NEPA process. This issue features an analysis of recent NEPA
performance metrics. While we are pleased that EA cost and
time metrics have improved, we are continuing to analyze how
to apply lessons learned from the Recovery Act experiences
more broadly. Thank you for your continuing support of the
Lessons Learned program. As always, we welcome your
suggestions for improvement.

New DOE NEPA Website Design .........c.ccevviiieeiiiiiiciieieee
Federal Agencies Completing Recovery Act NEPA Work.
Environmental Reports To Streamline NEPA Analyses ....

Be Part of Lessons Learned

We Welcome Your Contributions

We welcome suggestions, comments, and contributed
drafts for the Lessons Learned Quarterly Report (LLOR).
We especially seek case studies illustrating successful
NEPA practices. Draft articles for the next issue

are requested by November 1, 2011. Contact

Yardena Mansoor at yardena.mansoor@hq.doe.gov.

Quarterly Questionnaires Due November 1, 2011
Lessons Learned Questionnaires for NEPA documents

Uranium Leasing Program PEIS Scoping Meetings................. 7 . .
More Stakeholdgrs A(?cept NEPA Doc?un?ents Onﬁne ............... 8 completed during the third quarter of fiscal year
New Database Tracks Electric Transmission Projects ............. 8 2011 (Ju.ly 1 through September 30, 2011) should
MOU To Standardize NEPA Air ANaIYSES ...............oovvvrrrrreren. g || besubmitted by November I, 2011, but preferably as
Air Force Guidance Goes “Back to Basics”..........cccceeevineene 10 soon as possible after document completion. The
Update on DOE NEPA Rulemaking 10 Questionnaire is available on the DOE NEPA Website at
TRANSIIONS ..o .11 || http://energy.gov/nepa under Guidance & Requirements,
Federal Agencies Sign Environmental Justice MOU . N then Lessons Learned. For Questionnaire issues, contact
Training OPPOrTUNILIES .......c.vvvevierieieeeiicieeeeeie e 15 Vivian Bowie at vivian.bowie@hq.doe.gov.
EAs and EISs Completed This Quarter...........cccccceeveerecennen. 17
Cost and Time FactS........cooieiiiiiiiiiieeec e 19 LLQROnline
Questonnas Resuls oo 1 || The Office of NEPA Policy and Compliance notifis
the DOE NEPA Community and other interested parties
by email when each new quarterly issue is posted on
CMA’ ‘ﬁ&“fu""‘) the DOE NEPA Website (above) under Guidance
Director

& Requirements, then Lessons Learned. We provide
paper copies only on request. Send distribution
requests to yardena.mansoor@hgq.doe.gov or call
1-800-472-2756.

Office of NEPA Policy and Compliance

Printed on recycled paper

This icon indicates that LLOR online (http://energy.gov/nepa under Guidance & Requirements,
then Lessons Learned) provides a link to a referenced webpage.

NAEP Conference Abstracts Due Sept. 30;
Environmental Award Nominations Due Dec. 2

The National Association of Environmental Professionals (NAEP) seeks abstracts for presentations at its
37t annual conference, to be held May 21-24, 2012, in Portland, Oregon, under the banner of Science, Politics,
and Policy: Environmental Nexus. The conference covers NEPA and related subjects and is open to environmental
professionals in all levels of government, academia, and the private sector. NAEP also invites nominations for its annual
Environmental Excellence Awards, which recognize outstanding projects and programs. Information on submitting
abstracts (due September 30) and award nominations (due December 2) is available at www.naep.org.

GreenGov Symposium, Oct. 31 —Nov. 2

The Council on Environmental Quality and the Association of Climate Change Officers (who represent private sector
companies; international organizations; Federal, state, and local governments; and academic institutions) are co-sponsoring
the second annual GreenGov Symposium, which will be held in Washington, DC, on October 31 through November 2.
The conference focuses on sustainability and other topics related to Executive Order 13514, Federal Leadership in
Environmental, Energy and Economic Performance. Information is available at www.greengov2011.org. B
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N EPA MEtriCS (continued from page 1)

The median and average costs for 320 EAs completed
during the 10-year period through 2010 were $65,000 and
$103,000, respectively. A decrease in median EA costs
in 2010 is attributable to lower costs for Recovery Act
EAs; data through July 31, 2011, show a continuation of
this trend. The respective median and average costs to
complete 56 Recovery Act EAs in 2009 and 2010 were
$44,000 and $62,000 per EA, which is substantially less
than the corresponding costs of 264 non-Recovery Act
EAs completed during the past 10 years ($77,000 and
$112,000, respectively).

EA completion time is measured from the EA
determination date to document approval. On an annual
basis, median EA completion times during the past 10 years
typically ranged between about 7 and 10 months, peaked in

2007-2008,
through the
trend. Most
completion
to complete

then decreased in 2010 to about 6 months; data
first half of 2011 show a continuation of this
of the decrease to date is attributable to faster
times for Recovery Act EAs. The median time
56 Recovery Act EAs in 2009 and 2010 was

6 months; the corresponding median completion time for

264 non-Re
10 months.

covery Act EAs over the past 10 years was
Data through July 31, 2011, show a

continuation of this trend. Figure 3 provides more
information on the distribution of EA completion times.

Based on informal feedback from NCOs, the improved
metrics for Recovery Act EAs may be attributed to:

1) senior management attention to schedule; 2) common
subjects, with most EAs for advanced battery
manufacturing or wind turbines; and 3) team approaches
in which the same people worked on similar EAs and
shared lessons efficiently.

Tracking and Reporting NEPA Metrics

Since 1994, the NEPA Office has solicited comments
from NEPA Compliance Officers (NCOs), NEPA
Document Managers, and other involved persons

on lessons learned for each completed EIS and EA.
The NEPA Office tracks, and reports periodically on,
NEPA process performance metrics, including cost,
completion time, and measures of effectiveness.

The NEPA Office analyzes data trends to assess the
Department’s progress and recommends ways to foster
improvement. In 2009, the NEPA Office began to track
data for categorical exclusion (CX) determinations.

Past analyses of trends in metrics data, primarily for
EISs, are reported in LLOR, including for the periods:
19942003 (September 2003, page 4), 1996-2005
(March 2006, page 32), 1997-2007 (June 2007,

page 28), and 1998-2007 (December 2008, page 16).

EIS Metrics Remained Stable

During the past 10 years DOE issued about 7 EISs per

year. In 2010, DOE prepared 5 EISs. (Adopted EISs are not
included in the number of EISs completed and the cost and
time analyses.) Seven EISs have so far been completed in
2011. Reports from NEPA Document Managers indicate that
DOE is expected to complete six more EISs this year.

EIS cost and completion time metrics must be interpreted
cautiously in view of the relatively small number of
documents and large variability in these metrics; one or
two extraordinary documents can significantly influence
statistics, particularly averages (Figures 4 and 5).

(continued on next page)
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All 320 13 9 0.2 96 $103 $65 $3 $633
Figure 3

EIS Costs
2001 through 2010
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N EPA MEtriCS (continued from previous page)

For example, a spike in the cost of EISs completed in 2010

and a spike in completion time in 2009 are attributable

to completion of a few extraordinary documents. Metrics
for Recovery Act EISs are not distinguished in this
analysis due to the small number of such documents, the
completion or near completion of a few EISs before a
determination to apply Recovery Act funding, and the
application of Recovery Act funds to a subset of activities
addressed in complex EISs.

EIS Completion Times
2001 through 2010
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Figure 5 * Time data not applicable for adopted documents.
EIS Completion Time Distribution
2001 through 2010
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Months
#EISs Ci ion Time Cost (Milli
Mean | Median | Minimum | Maximum | Mean | Median | Minimum | Maximum
Programmtic
(includes
Site-Wide) EISs 12 | 37 33 20 86 [$9.44| $4.00 | $0.06 | $44.00
Project-specific EISs | 51 29 25 9 82 $3.17 | $1.34 $0.32 $31.04
Al 63 | 30 28 9 86 | $4.85] $1.40 | $0.06 | $44.00
Figure 6 * Reflects documents for which time and cost data are applicable.

EIS completion costs generally have remained stable over
the past 10 years with median and average EIS costs of
$1.4 million and $4.6 million, respectively, for 41 EISs
for which costs are applicable to DOE. (Costs are not
applicable for adopted and applicant-paid documents.)

EIS completion times are measured from DOE’s notice of
intent to prepare an EIS to the Environmental Protection
Agency’s notice of availability of the final EIS. Median
EIS completion times generally have varied between

20 and 35 months.

Figure 6 provides more information about the distribution
of EIS completion times, indicating that, although some
EISs are completed in 3 or more years, the most frequent
EIS completion time is between 12 and 17 months, while
15 percent are completed in 15 months or less.

Looking forward, an increasing number of EISs are in
preparation for which Document Managers report that
completion milestones are “uncertain,” raising concerns
about prospects for continued improvement in EIS
completion time. The number of EISs tracked on DOE’s
Schedule of Key EISs for which completion milestone
dates are uncertain has increased from about 30 percent in
2009 to 60 percent in 2011 (Schedules of Key EISs,
updated monthly, on the DOE NEPA Website).

CX Determinations Up Sharply

Figure 7 presents the 6,200 CX determinations by month
included in the DOE CX database since November
2009, when DOE instituted a policy to publicly post CX
determinations. (See LLOR, December 2009, page 1.)

(continued on page 10)

Categorical Exclusion Determinations Posted Online
November 2009 through July 2011
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Figure 7 Source: DOE CX Database (http:/cxnepa.energy.gov)
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New Designh Creates Opportunities for DOE NEPA Website

Improvements to the DOE NEPA Website are underway
following the roll out of a new design for Energy.gov on
August 4, 2011. New software running the website will
make it simpler to find related NEPA documents and allow
users to search for documents by various criteria.

Secretary of Energy Steven Chu announced the new web
redesign in a video message, in which he acknowledged
that the NEPA Office “spent countless hours preparing tens

Transitioning the DOE NEPA Website

The NEPA Office is continuing to transition files to

the new web design and to make changes to take

full advantage of the possibilities offered by the new
software. We apologize that some files have been
difficult to locate in the interim, due, in part, to the new
menu choices. Archives of DOE NEPA documents, Key
EIS Schedules, and the EA/EIS Status Chart are under
the Services tab. NEPA regulations and guidance, and
LLQR, are under the Guidance & Requirements tab. If
you need to locate a file, have questions about the new
website, or have suggestions for improvements, please
email us at askNEPA@hgq.doe.gov.

The DOE NEPA Website is available via
http://nepa.energy.gov or http://energy.gov/nepa.

of thousands of documents for the
new, improved NEPA site.” In regard
to the overall web redesign effort,

he said, “These efforts are making
Energy.gov easier to use, more
transparent, and more participatory —
all while saving taxpayers more than
$10 million each year.”

In transitioning to the new web design, NEPA Office staff
reviewed more than 18,000 individual files that make up
the DOE NEPA Website — including individual NEPA
documents, requirements, guidance, and LLOR — and added
metadata, such as the title, date, and keywords, so that the
content management system could create an internal index
and make the entire library of documents searchable and
accessible. This will allow the website to present projects
undergoing NEPA review by type (e.g., solar, wind, nuclear),
location, or DOE Office. The NEPA Office is exploring
ways to list public comment opportunities with links to the
relevant NEPA documents and information on submitting
comments. New design changes will reduce maintenance
costs and make it simpler to update the website. The DOE
NEPA Website will continue to evolve over the coming
months, with improved functions, new content, and better
presentation. Ly

Federal Agencies Completing Recovery Act NEPA Work

Federal agencies “continue to make good progress in
completing their NEPA reviews in a timely fashion,” said
Nancy H. Sutley, Chair of the Council on Environmental
Quality (CEQ), in releasing the tenth quarterly report to
Congress on NEPA compliance for projects funded under
Division A of the American Recovery and Reinvestment Act
0f 2009 (Recovery Act). The report highlights examples
“where the environmental review process assisted Federal
agencies in improving the quality of their decisions, thereby
saving money and energy, protecting vital resources, and
increasing public participation,” she said.

CEQ announced that as of June 30, 2011, “more than

99 percent of environmental reviews for Recovery Act
projects” (or more than 191,400 of the 191,710 required
NEPA reviews) had been completed. Cumulatively through
June 30, 2011, Federal agencies completed more than
183,650 categorical exclusion (CX) determinations and
more than 6,950 EAs, and analyzed 830 projects in EISs.
Agencies concluded that NEPA is not applicable to more
than 4,270 other Recovery Act projects. Together, these
projects involve obligations of almost $297 billion, an
increase of $4.2 billion since the previous quarter. Federal
agencies completed more than 1,400 of these NEPA
reviews during the quarter ending June 30, including more
than 500 that were completed by DOE.

LIELLY Lessons Learned

CEQ reported that approximately 310 NEPA reviews are
underway: approximately 95 CX determinations, 180 EAs,
and 30 EISs. Pending NEPA reviews for DOE Recovery
Act projects include 34 EAs and 17 EISs; DOE reported
no pending CX determinations.

As of June 30, DOE had completed more than 9,700 NEPA
reviews supporting the obligation of more than $34 billion
for projects receiving Recovery Act funding, an increase
of almost $500 million since March 31, 2011 (LLOR,

June 2011, page 12). Of the completed reviews, more than
9,600 are CX determinations, 115 are EAs, and more than
25 are EISs.

Final Report to Congress in November

The last CEQ report to Congress, as required by
Section 1609(¢c) of the Recovery Act, will cover NEPA
activities through September 30, 2011. Federal agency
reports are due to CEQ in October 2011, and CEQ will
submit the report to Congress in November 2011.

The CEQ reports to Congress are available at NEPA.gov.
For more information, contact Brian Costner, Office of
NEPA Policy and Compliance, at brian.costner@hgq.doe.gov
or 202-586-9924. L.
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EERE Environmental Reports To Streamline NEPA Analyses

The DOE Office of Energy Efficiency and Renewable
Energy (EERE) is preparing reference documents describing
the environmental impacts of renewable energy technologies
to streamline its NEPA reviews for such projects. During

its review of thousands of applications for funding under

the American Recovery and Reinvestment Act of 2009
(Recovery Act), EERE recognized that an improved base of
environmental data for renewable energy technologies could
benefit both applicants and DOE NEPA practitioners.

DOE nominated the first such report, which will be on
geothermal heat pumps, as a pilot project in response to a
recent request from the Council on Environmental Quality
(CEQ). (See text box, below.) EERE plans to complete
similar Renewable Energy Environmental Reports for solar
and wind energy technologies.

“The Renewable Energy Environmental Report pilot
project is intended to develop a process that aids EERE and
other organizations in ensuring consistent, highly efficient,
and focused NEPA analyses for geothermal heat pump
technologies. If successful, this process can be applied

to any technology,” said Scott Hine, Director of Field
Operations, EERE.

The first report will discuss potential environmental impacts
associated with installing, operating, and decommissioning
geothermal heat pump technologies in a range of geographic
settings. Geothermal heat pumps use the constant
temperature of the Earth (rather than more variable air
temperatures used in other types of heat pumps) to heat and
cool residential and commercial buildings. This allows the
system to operate at much higher efficiencies.

Many Recovery Act Proposals
Lacked Environmental Information

While reviewing applications for funding under the
Recovery Act, DOE determined that many applications,
including those for geothermal heat pump projects, lacked
information needed to determine the appropriate level of
NEPA review (categorical exclusion determination, EA,

Geothermal Heat Pump
Environmental Report Will Address:

*  Geothermal heat pump technologies and how they
interact with the environment

*  Screening criteria that can be used to focus future
NEPA reviews

*  Methodologies for the analysis of potential
environmental impacts common to geothermal heat
pump technologies

*  Potential direct and indirect impacts associated with
specific technologies

*  Issues to consider for cumulative impacts analysis for
individual proposed geothermal heat pump projects

*  Technology-specific best management practices and
impact avoidance and mitigation measures

e Areas of incomplete or unavailable information

*  Applicable regulations, requirements, and guidelines

37 Pilot Projects Nominated
To Improve NEPA Efficiency

CEQ, in March 2011, invited public and Federal agencies
to nominate pilot projects for improving NEPA
implementation (LLOR, June 2011, page 11). CEQ
received 37 nominations of approaches to simplify
implementation, reduce the time and cost of NEPA
reviews, use information technology, and improve the
effectiveness of public engagement. The pilot project
nominations, including this one from DOE, are posted on
the CEQ website. On August 31, CEQ announced its first
winning pilot project: two information technology tools
developed by the Forest Service and National Park Service.

I} September 2011

or EIS). As a result, DOE had to request additional project
information from applicants, thereby delaying the NEPA
process. Also, while simultaneously reviewing a large
number of proposals for geothermal heat pump projects,
DOE identified common technical questions regarding
potential impacts. From these experiences, DOE concluded
that a technology-specific report would reduce the cost and
time needed to complete future NEPA reviews.

DOE can use the report to develop requirements for funding
solicitations for geothermal heat pump proposals. It will
help DOE more clearly describe information needs and
better inform applicants about potential environmental
impacts that may need particular attention because of

the proposed technology, location, or other factors. The
report will also expedite DOE’s determination of NEPA
compliance requirements and can be incorporated by
reference in future NEPA documents.

DOE To Engage the Public, Other Agencies

Participation by the public, other agencies, and subject
matter experts is a key element of DOE’s planned process
for preparing the report. In addition to traditional public
involvement opportunities, DOE intends to utilize
“crowd-sourcing,” community board, and Wiki-
environments to solicit comments on the scope of the
report and on a draft report. DOE will use the collective
knowledge of all interested parties to inform the preparation
of the report. For more information on DOE’s geothermal
heat pump Renewable Energy Environmental Report,
contact John Jediny, EERE Environmental Specialist, at
Jjohn jediny@ee.doe.gov or 202-586-4790. L.
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DOFE’s Office of Legacy Management conducted four public scoping meetings for the Uranium Leasing Program
(ULP) Programmatic Environmental Impact Statement (DOE/EIS-0472) in August 2011. (See Notice of Intent,
76 FR 36097, 6/21/11; and Notice of Public Scoping Meetings, 76 FR 43678, 7/21/11.) More than 200 people
participated in meetings in Montrose, Telluride, and Naturita, Colorado, and Monticello, Utah. These photographs
depict some of the meetings and proposed mine leasing area.

Registration desk at ULP scoping meetings. Participants at Telluride meeting listen to presentations.

Participants at Naturita meeting listen to presentations. Participants view posters and discuss the program.

View of Paradox Valley in Montrose County, site of proposed leasing activity.
D=L Lessons Learned September 2011
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Ree Updating the annual Directory of

‘ Potential Stakeholders for DOE Actions

under NEPA (“Stakeholders Directory’)

includes asking more than 250 contacts in
Federal agencies, states, and national and regional

nongovernmental organizations whether they prefer to

receive a paper copy or compact disk of an EIS or EA,

or to be notified of a web address when the document

is posted online. Of the contacts who expressed such

preferences, those who report that timely notification of

a web address is sufficient continue to increase — from

approximately 15 percent in 2009, to 40 percent in 2010,

to 60 percent in 2011.

By understanding distribution preferences DOE can better
serve its stakeholders while realizing time and cost savings
in printing, packaging, and mailing. Online distribution
requires a NEPA Document Manager to plan ahead to
post NEPA documents and notify potential stakeholders
before the start of a public review period. The Council

on Environmental Quality (CEQ) NEPA regulations
specify that an EIS shall be filed with the Environmental
Protection Agency no earlier than it is also transmitted to
commenting agencies and made available to the public
(40 CFR 1506.9). When DOE is making a draft EA
available online for public review, DOE policy is to post

New Database Tracks Electric

DOE’s Office of Electricity Delivery and Energy
Reliability (OE) recently unveiled an online project
tracking system to improve coordination in the siting and
permitting process for electric transmission facilities on
Federal land. The e-Trans database, which is publicly
accessible at www.doe-etrans.us, provides links to project
information from applicants, Federal lead and cooperating
agencies, states, and tribes. The database was developed
pursuant to a Memorandum of Understanding among
DOE and eight other Federal agencies! (October 23, 2009;
LLOR, December 2009, page 12).

Currently, the e-Trans database includes 38 transmission
projects. Project information is searchable by: lead Federal

The Energy Policy Act of 2005 added Section 216(h)

to the Federal Power Act. Section 216(h) provides for
DOE to coordinate all applicable Federal authorizations
and required environmental reviews to streamline
agency review and avoid duplication. The Act
authorizes DOE to issue any regulations necessary to
implement the provisions of 216(h) to ensure timely,
efficient reviews and permitting decisions for electric
transmission facilities.

More Stakeholders Accept NEPA Documents Online

A trend identified in recent years continues:
the growing acceptance of online distribution
of NEPA documents if notification is timely.

the document to the DOE NEPA Website before the start of
the public review period (LLOR, September 2010, page 1).

The 28™ Edition of the Stakeholders Directory (July 2011)

is posted on the DOE NEPA Website. The Stakeholders
Directory is intended to supplement Program and Field
Office notification and distribution lists for NEPA
documents. It responds to a provision of the CEQ
regulations (40 CFR 1506.6(b)(2)) that directs Federal
agencies to maintain a list of national organizations
reasonably expected to be interested in NEPA reviews

of national concern. DOE Offices are encouraged to be
inclusive in providing potentially interested parties with
opportunities to review DOE NEPA documents, consistent
with the Presidential memorandum on Transparency and
Open Government (January 21, 2009).

For additional information, contact Connie Chen, Office of
NEPA Policy and Compliance, at connie.chen@hq.doe.gov
or 202-586-7033. kg

Transmission Projects

agency, applicant, project name, affected states, electric
current type, and voltage. NEPA information provided

for each project includes type of document (i.e., EIS or
EA), schedule and major milestones, and a link to any
project website maintained by the lead agency. OE expects
to provide additional enhancements, including maps of
proposed transmission lines and links to NEPA documents.

The e-Trans database helps engage the public and provide
transparency by presenting NEPA-related information and
Federal agencies’ roles and responsibilities for electric
transmission facilities projects. For further information,
contact Brian Mills, OE’s NEPA Compliance Officer, at
brian.mills@hq.doe.gov or 202-586-8267. L.

The e-Trans database gives applicants,
interagency teams, and the public a way to
track — for the first time — the progress of
transmission line permitting.

— Brian Mills

"The MOU was signed by the Departments of Agriculture, Commerce, Defense, Energy, and the Interior; the Environmental
Protection Agency; the Council on Environmental Quality; the Federal Energy Regulatory Commission; and the Advisory Council

on Historic Preservation.
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MOU To Standardize NEPA Air Analyses
for DOI/USDA Oil and Gas Development Decisions

The U.S. Environmental Protection Agency (EPA),

the U.S. Department of the Interior (DOI), and the

U.S. Department of Agriculture (USDA) are implementing
a new interagency approach to air quality analyses and
mitigation for Federal oil and gas planning, leasing, and
field development decisions. In a June 24, 2011,
Memorandum of Understanding (MOU), the agencies
commit to “a clearly defined, efficient approach to
compliance with [NEPA] regarding air quality and air
quality related values (AQRVs), such as visibility . . . .”

Although DOE was not a signatory, the “standardized
approach” defined in the MOU may be useful to DOE
NEPA practitioners conducting NEPA reviews for oil and
gas projects. The MOU provides assurances to the
signatories that, “if the EPA determines the MOU procedures
have been followed, it will rate the resulting NEPA analyses
of air quality or AQRVs as ‘adequate’ (and not ‘inadequate’
or ‘3’) under the EPA criteria for rating” draft EISs. EPA
notes in the MOU that a rating of “adequate” does not mean
it will necessarily conclude that the impacts will be
environmentally satisfactory, and EPA will continue to
provide specific comments on the environmental soundness
of actions, as required pursuant to NEPA and Section 309
of the Clean Air Act.

Emphasis on Collaboration and Mitigation

The MOU states that the standardized approach “builds
on best practices from recent successful collaboration”
and that the signatories expect it to lead to improved
design and implementation of mitigation measures,
including best management practices that will protect
both air quality and AQRVs, and provide opportunities
for future oil and gas development. The MOU responds
to past instances in which major oil and gas development
proposals were delayed by legal challenges or while
questions about appropriate air analyses and mitigation
measures were resolved.

To meet the goals of protecting air quality and AQRVs
and facilitating the development of oil and gas resources
on Federal lands, the MOU provides:

« for early interagency consultation throughout the
NEPA process in determining the appropriate air
quality analysis

*  common procedures for determining what type
of air quality analyses are appropriate and when
air modeling is necessary (e.g., modeling would be

LIELLY Lessons Learned
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required when a substantial increase in
emissions inventory is anticipated or the
project location is in a non-attainment or
maintenance area)

specific provisions for analyzing
and discussing impacts to AQRVs

and for mitigating such impacts US D A
(including responsibilities of the

lead agency to identify reasonable ———
mitigation and control measures in _

collaboration with other agencies,
and to ensure the measures are implemented)

a timely inter-agency dispute resolution process.

Technical Direction Provided

An appendix to the MOU provides a framework for
modeling approaches to evaluate air quality, including an
overview of commonly used air models, and direction on
approaches, models, and underlying principles applicable
in a range of circumstances. For example, when a
reasonably foreseeable number of wells is determined
based on limited or general information, the appendix
explains when to use long range transport models,
local-scale modeling, and add-on photochemical
approaches (“add-on” in this context means to insert
project-specific incremental emission estimates into an
existing modeling system).

Although focused on analyzing direct, indirect, and
cumulative air quality impacts and mitigation measures
related to National Ambient Air Quality Standards
(NAAQS) and AQRVs, the MOU procedures may also

be used to assess emissions of hazardous air pollutants
(HAPs) and greenhouse gas (GHG) emissions. Mitigation
and control measures to address NAAQS and AQRVs
often result in reductions in HAPs and GHGs, the

MOU states.

The agencies have until September 22, 2011, to develop
agency and joint plans for implementing and disseminating
the MOU; develop appropriate joint training efforts and
materials; and designate a national senior level manager to
oversee implementation of the MOU.

The MOU is available on EPA’s website at
www.epa.gov/compliance/resources/policies/nepa/index.html.
For further information, contact Jessica Trice at
trice.jessica@epamail.gov. kg
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Air Force Guidance Goes “Back to Basics”
To Strengthen NEPA Planning Process

The Air Force is setting a course to get “back to basics”

in its NEPA compliance program to provide high-quality
environmental impact analyses to decisionmakers at all
levels of command and to make EIS and EA preparation
more timely and less costly. The Air Force’s approach
assigns the role of action “proponent” to the decisionmaker
and reinforces the associated responsibilities. The
approach establishes an intensive, early NEPA planning
process, with well-defined activities to be accomplished
before starting preparation of an EIS or EA.

The Air Force Center for Engineering and the Environment
published guidance, Planning Requirements for the
Environmental Impact Analysis Process (May 2011),

that articulates the Air Force corporate NEPA planning
process and outlines the associated responsibilities of the
proponent/decisionmaker, environmental planning
function, and members of the interdisciplinary team.

The guidance lists the detailed contents of NEPA planning
documents, designed to support four principal goals:

«  complete an EA within 6 months (from notification of
affected states of the intent to prepare an EA
to delivery of the final EA to the decisionmaker)

*  complete an analytic, not encyclopedic, EIS
in 12 months (from publication of notice of intent
to notice of availability for the final EIS)

* use performance-based contracting

»  establish a milestone tracking system for EAs
and EISs.

Implementation of the Air Force NEPA initiative includes
structured internal scoping steps to be taken before
notifying the state or issuing a notice of intent. These
include developing a statement of purpose and need for
action, identifying reasonable alternatives, compiling
available relevant information and identifying needed
data, and developing a statement of work and detailed
schedule for NEPA contracting or internal document
preparation. The approach also calls for developing
programmatic agreements under the National Historic
Preservation Act and Endangered Species Act and
establishing cooperating agency relationships before
the start of NEPA document preparation.

Other actions promote efficiency in a NEPA review through
management and coordination (e.g., decisionmaker
involvement in all stages of the review, periodic review
meetings), avoiding duplication of effort (a centralized
data repository, site-wide (“‘fence-to-fence””) NEPA
documentation), standardization (adoption of page

limits and formats, avoiding unnecessary appendices),

and training.

A “Center for NEPA Excellence” has been established
within the Air Force Center for Engineering and the
Environment to provide NEPA expertise in support of these
goals and promote consistency in costing, contracting, and
execution.

Additional information on the Air Force NEPA planning
process is available from Jack Bush, NEPA Program
Manager, at jack.bush@pentagon.af.mil or 703-614-0237. k.

Although the guidance appears to require new steps, it is really “back to basics” — the requirements
of the CEQ NEPA regulation and the Air Force regulation found at 32 CFR Part 989.

— Jack Bush
Air Force NEPA Program Manager

N EPA Metl‘iCS (continued from page 4)

The data show the extraordinary NEPA workload
attributable to Recovery Act implementation, with the
number of CX determinations more than doubling in 2010
from what appears to have been the Department’s historic
rate. The tide of CX determinations, as reflected in the
monthly totals, appears to have peaked in late 2010 and to
be ebbing in 2011, as DOE has completed NEPA reviews
for most Recovery Act projects (related article, page 5).

For further information on DOE NEPA performance
metrics, contact Eric Cohen, Office of NEPA Policy
and Compliance, at eric.cohen@hq.doe.gov. K.
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Update on DOE NEPA Rulemaking

DOE has completed internal coordination with
NCOs and senior management on the draft Notice
of Final Rulemaking and is working to complete
consultation with CEQ, prior to submitting the
final rule to the Office of Management and Budget
(LLOR, June 2011, page 9).
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Transitions

Matt Urie: Assistant General Counsel for Environment

The Office of NEPA Policy and Compliance congratulates Matthew (Matt) C. Urie on his new role as DOE’s Assistant
General Counsel for Environment. He comes to this position with almost 30 years of law and litigation experience,
most of it in the environmental arena at DOE, and earlier at the Federal Energy Regulatory Commission, Department of

Justice, and Department of the Interior.

Since joining DOE in 1992, Matt has been involved in many of the Department’s most challenging environmental issues
and cases, ranging from the storage and disposition of spent nuclear fuel and other nuclear materials to the cleanup of
legacy contamination at DOE sites. From 2003 to 2008, he managed the Department’s Yucca Mountain legal office in
Las Vegas, and in 2008 served as the first director of DOE’s office in the United States Embassy, Baghdad. Matt also
served for almost 3 years as an attorney with NNSA. Most recently, he served as the Special Assistant to the Deputy
General Counsel, where he was responsible for leading the response to all document production requests from Congress,
providing counsel on compliance with the Freedom of Information Act, and advising on environmental law and

compliance issues, among other tasks.

(continued on next page)

Federal Agencies Sign Environmental Justice MOU

DOE was among 17 Federal agencies and Executive
offices that signed a Memorandum of Understanding on
Environmental Justice and Executive Order 12898 (MOU),
issued on August 4, 2011.

This agreement is an important step in
furthering the Administration’s commitment
to ensuring healthy communities for all
Americans — free from environmental and
health hazards.

— Secretary of Energy Steven Chu

The MOU defines agency responsibilities, commitments,
processes, and procedures outlined in Executive

Order 12898, Federal Actions to Address Environmental
Justice in Minority Populations and Low-Income
Populations, issued by President Bill Clinton in 1994. The
MOU also expands the scope of an Interagency Working
Group on Environmental Justice that includes DOE.

“Working collaboratively, we have partnered with other
Federal agencies” in signing this MOU, said DOE
Associate Deputy Secretary Melvin G. Williams. “It is
important that we remain effective in the execution of
our” environmental justice strategy and other elements
of the MOU.

LIELLY Lessons Learned

NEPA provisions are contained under Areas of Focus

in the MOU. Agencies must develop and post online
environmental justice strategies, obtain public input, and
issue Annual Implementation Progress Reports. In doing
so0, agencies are to “identify and address, as appropriate,
any disproportionately high and adverse human health

or environmental effects of its programs, policies and
activities on minority populations and low-income
populations, including, but not limited to, as appropriate
for its mission, in the following areas: (1) implementation
of NEPA; (2) implementation of Title VI of the Civil
Rights Act of 1964, as amended; (3) impacts from climate
change; and (4) impacts from commercial transportation
and supporting infrastructure.”

Environmental justice strategies are to be updated by
September 30, 2011. DOE’s environmental justice strategy
was originally prepared in 1995 and updated in 2008. On
July 29, 2011, DOE approved its Environmental Justice
Five-Year Implementation Plan — Second Annual Progress
Report, which evaluates how well the Department is
following its environmental justice strategy.

For further information about DOE’s Environmental
Justice Program or to request copies of the Progress
Report, contact Melinda Downing, Environmental Justice
Program Manager, at melinda.downing@hq.doe.gov. For
information on environmental justice and NEPA, contact
Denise Freeman, Office of NEPA Policy and Compliance,
at denise.freeman@hg.doe.gov. b
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Tl‘a nSitiOl‘lS (continued from previous page)
Senior Attorney Rick Ahern, NEPA Stalwart, Retires

Richard (Rick) F. Ahern, who has most recently served as Acting Assistant General Counsel for Environment after
Bruce Diamond’s departure to NNSA in February 2011, retired on August 31.
Rick joined DOE in 1979 as an attorney—advisor charged with administering enforcement of the Department’s Economic

Regulatory Administration (ERA) oil price control program. A year later he went to work for a Los Angeles law firm,
where he began his career as a litigator in Federal courts. In 1987, he returned to DOE to bring his skills as a litigator
to bear in the service of ERA, filing and prosecuting actions to recover oil overcharges across the United States. After
several years, he was promoted to Assistant Director of Judicial Litigation and managed a small staff of lawyers. He
served in this capacity until ERA was disbanded in 1996, and he was offered the opportunity to join General Counsel’s

Environmental Law Section.
Rick’s interest in environmental law grew from his lifetime as an outdoorsman. Working to apply NEPA and all of the other

environmental laws was for him far more than an intellectual challenge; it was also a labor of love, a chance to give back
and to preserve the chance for future generations to enjoy the land as he did. He rose to the position of Deputy Assistant
General Counsel in 2005 and, as noted above, capped his career by serving during his final months as the Acting Assistant
General Counsel for Environment. He has been a true legal partner over the years, providing valuable assistance and advice,

including supporting and speaking at DOE NEPA Community Meetings.

A few key suggestions and recommendations from Rick are highlighted below:

In his review of the 2003 litigation over the Presidential permits issued for electric transmission lines that connect new
power plants in Mexico with the California power grid, Rick emphasized important lessons learned for DOE’s NEPA

practitioners (LLOR, September 2003, page 9):
» thoroughly understand the environmental issues of local interest,

* independently verify all work performed by -
the applicants and their experts, and \—7
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that an impact is not significant — an overnment consider a4 publica] ng the Federa]
unsupported conclusory assertion that an Cenvironmenta] consequenc o 1y share the
impact is “insignificant” is not sufficient for serve the aims of Federa] o Q1S conduct works to
judicial review. al%.Cted Communities, andgtcl)lvemance’ the concerns of
. ) « denizens with whom we sharZ t‘;glceless but dependent
g;c;;;il;sz;iell\ll(i:f(zkslc;dll\?;EP]z?rEO(cigsess irsl(;:osterve I'have neyer Seen NEPA faj) - soodeart
. : . ail to m
followed, impacts are not adequately analyzed, and then think twice; and | behevslz  vogency think
and information is not validated or verified”in a The only req) probl i 18 ¢an only be gooq
session on applicants and the DOE NEPA process and takes time Unfem with NEPA is that it costs 5 Tot
at the 2008 NEPA Community Meeting. times of p ercei.v " e(;mlnately, these issueg especially
onomic crj In
In offering advice on considerations by the ;?glgf NEP, A Vulnerable ¢, ex1gzzz;s SL}‘}’lh as the present
courts, Rick suggested that if a NEPA document th ems lie with you, the practiti Y- The solution to thege
is challenged, a court might ask: Do the chil)tjl 10W leave behin, Tomonovsners Of this rare crafy
alternatives make sense vis-a-vis the purpose moreczbm to be briefer and faster toycool;tv;] i
and need? Has the agency listened to comments 1ot Jj learly. The chaHenge to NEPA €ss and inform
and taken them seriously? Has the agency been eXecle'm the science or the law, byt ,nlglthe future wi]|
thorough? Is the EIS coherent and consistent? ution and communicatiop, ¢ mechanics of
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On behalf of the DOE NEPA Community, the Office of a;zl;l ti)is the ﬁay and I wil] mjgg all of
NEPA Policy and Compliance wishes Rick success and work with you. you. It has beep
Sulfillment in his future endeavors.
B Rle Ahe
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Tl‘a nSitiOl‘lS (continued from previous page)

NEPA Compliance Officer Transitions

Livermore Site Office: Dan Culver

Daniel Culver has been designated as NEPA Compliance Officer (NCO) for the National Nuclear Security
Administration’s (NNSA’s) Livermore Site Office. He joined the Office in May 2010 as an attorney after retiring from
service in the U.S. Army as a judge advocate. For over 20 years, he advised environmental specialists and represented
the Army in NEPA and other environmental matters in several states and the Pacific Territories. As a new NCO, Dan says
that he is thankful for the advice and support of the Livermore and NNSA environmental staffs as he learns to actually do
the things he talked and wrote about for so long. He can be reached at daniel.culver@oak.doe.gov or 925-422-3126.

Karin King, who wore multiple hats while serving as NCO from 2006 through 2011, will continue to serve as the
Sustainability Lead and Federal Energy Manager at the Livermore Site Office. We appreciate her many contributions to
DOE's NEPA program.

Southwestern Power Administration: Darlene Low

Darlene Low, Southwestern Power Administration’s Aviation, Environmental, Safety, and Health Program Manager,
is resuming her role as NCO, a position she held from 2000 through 2008. Before joining Southwestern in 1989, she
worked for the Alaska Power Administration, the Veterans Administration, and the U.S. Fish and Wildlife Service.
She can be reached at darlene.low@swpa.gov or 918-595-6750.

We thank Larry Harp for his 3 years of service as Southwestern’s NCO. He continues to serve as Director,
Division of Engineering and Planning.

Western Area Power Administration Names 3 NCOs

Desert Southwest Region: Linda Hughes

The new NCO for the Desert Southwest Region, Linda Hughes, just transferred to Western from the Bureau of

Land Management (BLM), Gila District, Arizona. Linda brings with her 20 years of experience in natural resource
management, with expertise in NEPA and planning. She has spent her first month in Western’s Environmental Division
learning about the operational similarities and differences between Western and BLM. Linda can be reached at
hughes@wapa.gov or 602-605-2524.

Desert Southwest Region'’s former NCO, John Holt, continues to serve as a NEPA Document Manager.

Rocky Mountain Region: Gene lley, Jr.

The new NCO for the Rocky Mountain Region, Gene Iley, Jr., has 37 years of experience in environmental compliance,
the last 20 with Western. He has provided environmental guidance to Western’s maintenance, construction, and property
staff and integrated environmental requirements into construction and maintenance projects. Gene reports that he enjoys
working with all the different folks at Western and DOE. Gene can be contacted at iley@wapa.gov or 970-461-7294.

Jim Hartman, Rocky Mountain Region's former NCO, now serves in Western's Natural Resources Office in Lakewood,
Colorado, managing environmental projects and serving as NEPA Document Manager for many of Western s EISs.

Sierra Nevada Region: Gerald (Jerry) Robbins

The new NCO for Sierra Nevada Region, Jerry Robbins, has 25 years of experience in managing environmental
compliance, conducting remediation actions, and integrating NEPA requirements into construction projects, as an
environmental consultant and with the Department of Defense and the Department of the Interior. Most recently, for the
Bureau of Reclamation, he managed NEPA programs involving agricultural drainage and the expansion of water reservoirs,
and led the Hazardous Materials Group. He is a Registered Geologist and Registered Environmental Assessor in the

State of California. He can be contacted at grobbins@wapa.gov or 916-353-4032.

We congratulate Sierra Nevada Region's former NCO, Steve Tuggle, who was recently promoted to supervisor of the
Technical Support Group for the Maintenance Organization.

(continued on next page)
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Tl‘a nSitionS (continued from previous page)

Farewell to Long-term NCO Elizabeth Withers

On behalf of the DOE NEPA Community, we offer best wishes to Elizabeth Withers on retirement, along with gratitude
for her many contributions to DOE’s NEPA compliance program. As NCO for the Los Alamos Site Office for 11 years
and then for the National Nuclear Security Administration’s Service Center in Albuquerque for 5 years, she managed
major NEPA reviews, including two site-wide EISs for the Los Alamos National Laboratory (LANL), the EIS for the
conveyance and transfer of certain land tracts at LANL, a special environmental analysis for emergency actions taken

at LANL after the 2000 Cerro Grande fire in New Mexico, the EIS for the Chemistry and Metallurgy Research Building
Replacement Project (CMRR), and the just-completed Supplemental EIS for the Nuclear Facility Portion of CMRR.
Elizabeth also served on the team that established the DOE-wide NEPA contracts, contributed to DOE’s NEPA guidance
and rulemaking efforts, and shared her considerable experience through presentations at numerous NCO meetings.

Also Retiring

On behalf of the DOE NEPA Community, the Office of NEPA Policy and Compliance offers best wishes in retirement to
two former NCOs.

Tony Como, who served as the first NCO for the Office of Electricity Delivery and Energy Reliability (OE) from 2006 to
2007, and more recently as OE’s Director for Permitting and Siting, retired in August. As NEPA Document Manager for
the Office of Fossil Energy and OE, he managed the preparation of major EISs, including for the sale of Naval Petroleum
Reserve No. 1 and for Presidential permits for transboundary transmission lines.

Mike Mazaleski was the NCO for the Office of Nonproliferation and National Security starting in 1994 and then for the
Office of Intelligence from the organization’s establishment in 1998 until his recent retirement.
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EPA/Office of Federal Activities:
NEPA Director Robert Hargrove Retires
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Robert Hargrove, Director of the Environmental Protection Agency’s (EPA’s) NEPA Compliance Division,

recently retired after 32 years of dedicated Federal service. Mr. Hargrove began his career in 1979 as an environmental
reviewer and EIS project manager with EPA Region 2 in New York. In 2004, Mr. Hargrove became Director, NEPA
Compliance Division, Office of Federal Activities, at EPA headquarters in Washington, DC. In this position, he
advanced EPA’s NEPA compliance program, served on national work groups for developing policy and guidance, and
provided numerous training courses on NEPA and environmental impact assessment techniques. Mr. Hargrove received
many awards for his accomplishments at EPA, including a Gold Medal for developing NEPAssist, an environmental
Geographic Information System application (LLOR, September 2008, page 1, and December 2008, page 7), and the
Administrator’s Award for Excellence in Management.

On behalf of the DOE NEPA Community, the Office of NEPA Policy and Compliance conveys our appreciation for his

achievements and best wishes in his retirement.

Cliff Rader, a senior member of the NEPA Compliance Division, now serves as its Acting Director. Mr. Rader joined
the EPA Headquarters Olffice of Water in 1988, after several years as a wetlands and NEPA specialist for the U.S. Army
Corps of Engineers, Los Angeles District. By,
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Training Opportunities

NEPA-related courses are listed in the Lessons Learned Quarterly Report for information purposes only. This listing is not
an endorsement of any of the training or entities listed. Cost and schedule information are subject to change; check with
the course provider.

Environmental Protection Agency
Office of Federal Activities
202-564-6069
mims.alice@epa.gov
www.netionline.com/default.asp

NEPA (Overview of NEPA Process) —
Recorded Webinar (LIS155R)
June 2 — September 30

No Fee

EOS Alliance

425-270-3274

pt@nwetc.org
www.eosalliance.org/schedule/calendar/
courses-eos

NEPA and CEQA Training
Oakland, CA: October 25-26
$545 (GSA contract: $445)

NEPA: Writing the Perfect EA/FONSI or EIS
Richland, WA: November 8-9
$495 (GSA contract: $395) until 9/10/11
Pasadena, CA: November 30-December 1
$495 (GSA contract: $395) until 10/29/11

Graduate School

888-744-4723
customersupport@graduateschool.edu
www.graduateschool.edu/
course_details.php?cid=ENVS4435E

NEPA: Policy, Procedure, Science, and Art
Washington, DC: Tuesdays,
September 20 — November 22

$375

Nicholas School of the Environment

and Earth Sciences, Duke University
919-613-8082

del@nicholas.duke.edu
www.nicholas.duke.edu/del/executiveed/courses

Accounting for Cumulative Effects

in the NEPA Process

and Mitigation and Monitoring

Durham, NC: September 12-16
$2,610

Implementation of NEPA
Durham, NC: October 31 — November 4
$1,400 until 10/3/11

LIELLY Lessons Learned

Health Impact Assessment and NEPA
and Climate Change under NEPA
Durham, NC: November 14-18

$2,520 until 10/17/11

Certificate in the National Environmental
Policy Act
Requires successful completion of one core
and three elective NEPA short courses.
Co-sponsored by the Council on Environmental
Quality.

Fee: Included in course registration.

The Shipley Group
888-270-2157 or 801-447-5977
shipley@shipleygroup.com
www.shipleygroup.com

Applying the NEPA Process:
Emphasis on Native American Issues
Salt Lake City, UT: September 13-15
$985 (GSA contract: $895)
Ocean Shores, WA: October 25-27
$945 (GSA contract: $855) until 9/13/11

NEPA Executive Overview and Managing
NEPA Projects and Teams
Seattle, WA: September 13-16

$1,185 (GSA contract: $1,095)

Applying the NEPA Process
and Writing Effective NEPA Documents
Las Vegas, NV: September 20-23
$1,185 (GSA contract: $1,095)
Baltimore, MD: January 10-13
$1,145 (GSA contract: $1,055) until 11/29/11

NEPA Cumulative Effects Analysis
and Documentation and NEPA Climate
Change Analysis and Documentation
Portland, OR: October 4-7

$1,185 (GSA contract: $1,095)
Atlanta, GA: January 24-27

$1,145 (GSA contract: $1,055) until 12/13/11

Overview of the NEPA Process
Atlanta, GA: October 11
$385 (GSA contract: $295)

Core Principles: Telling the NEPA Story,
Keeping Documents Brief, Meeting Legal
Requirements
Missoula, MT: October 18-20

$945 (GSA contract: $855) until 9/6/11

(continued on next page)
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Training Opportunities

(continued from previous page)

Clear Writing for NEPA Specialists
and Collaboration in the NEPA Process
St. Louis, MO: October 24-28

$1,385 (GSA contract: $1,295)

Application of GIS and Graphics in NEPA
Documents
Phoenix, AZ: October 25-27

$985 (GSA contract: $895)

Applying the NEPA Process
and Writing Effective NEPA Documents
and NEPA Cumulative Effects Analysis
and Documentation
Salt Lake City, UT: October 31 — November 4
$1,345 (GSA contract: $1,255) until 9/19/11
St. Louis, MO: November 14-18
$1,345 (GSA contract: $1,255) until 10/3/11

NEPA Cumulative Effects Analysis
and Documentation
Salt Lake City, UT: November 3-4
$745 (GSA contract: $655) until 9/21/11

Overview of the NEPA Process

and Cultural and Natural Resource

Management

San Francisco, CA: November 29 — December 2
$1,145 (GSA contract: $1,055) until 10/18/11

Clear Writing for NEPA Specialists
Bountiful, UT: December 13-15
$945 (GSA contract: $855) until 11/1/11

NEPA Certificate Program

Requires successful completion of eight

courses offered by The Shipley Group.
$5,450

Contact: NEPA Certificate Program,

Utah State University; 435-797-0922

judy.kurtzman@usu.edu

www.cnr.usu.edu/htm/students/grad-degrees/

nepa

US Institute for Environmental Conflict Resolution
(520) 901-8501

usiecr@ecr.gov
www.ecr.gov/training/training.aspx

Collaboration Skills for Environmental
Professionals
Denver, CO: September 13-15
$750
Sausalito, CA: December 6-8
$928

K3 September 2011

Effective Tribal Consultation*

Albuquerque, NM: September 27-29

Washington, DC: November 1-3
$750

Advanced Multi-Party Negotiation

of Environmental Disputes

Albuquerque, NM: October 25-27
$750

Collaboration Skills for Environmental
Leaders
Sausalito, CA: November 15-17

$928

Customized NEPA Training

Environmental Impact Training
512-963-1962
info@eiatraining.com
www.eiatraining.com

Environmental Planning Strategies, Inc.
563-332-6870

jleeeps@mchsi.com
www.jlee-eps.com/workshops.php

Environmental Training & Consulting
International Inc.

503-274-1790

info@envirotrain.com
www.envirotrain.com

ICF International
916-737-3000
www.icfi.com/events/education-and-training

International Institute for Indigenous
Resource Management
303-733-0481

iiirm@iiirm.org

www.iiirm.org

SWCA Environmental Consultants

800-828-7991

training@swca.com
www.swca.com/index.php/training/course-catalog

* Hosted by the Department of Energy
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EAs and EISs Completed

April 1 to June 30, 2011

EAs

Bonneville Power Administration
DOE/EA-1731* (5/17/11)

Walla Walla-Tucannon River Transmission Line
Rebuild Project, Walla Walla and Columbia
Counties, Washington

Cost: $120,000

Time: 17 months

DOE/EA-1739* (5/3/11)

Bandon-Rogue Transmission Line Rebuild Project,
Towns of Bandon and Nesika Beach, Oregon
Cost: $5,000

Time: 16 months

Brookhaven Site Office/Office of Science
DOE/EA-1854 (6/29/11)

Waste Water Treatment Modlifications for Improved
Effluent Compliance, Brookhaven National
Laboratory Sewage Treatment Plant,

Upton, New York

Cost: $29,000

Time: 6 months

Golden Field Office/Office of Energy Efficiency
and Renewable Energy

DOE/EA-1858 (6/3/11)

Nippon Paper Industries USA, Company Biomass
Cogeneration Project, Port Angeles,

Clallam County, Washington

Cost: $120,000

Time: 5 months

DOE/EA-1859* (5/25/11)

Kirkwood Community College Wind Turbine Project,
Cedar Rapids, lowa

Cost: $42,000

Time: 8 months

DOE/EA-1875* (6/2/11)

The Jackson Laboratory Biomass Energy Center
Project, Bar Harbor, Maine

Cost: $65,000

Time: 10 months

* Recovery Act project
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Office of Legacy Management
DOE/EA-1770 (6/9/11)

Photovoltaic Solar Project at the Durango
Disposal Site, Colorado

Cost: $94,000

Time: 14 months

Office of Loan Programs

DOE/EA-1795* (4/18/11)

Loan Guarantee to Diamond Green Diesel, LLC
for Construction of the Diamond Green Diesel
Facility, Norco, Louisiana

The cost for this EA was paid by the applicant;
therefore, cost information does not apply to DOE.
Time: 10 months

DOE/EA-1839* (4/28/11)

Loan Guarantee to Cogentrix of Alamosa, LLC
for Construction of the Cogentrix Solar Project,
Alamosa, Colorado

The cost for this EA was paid by the applicant;
therefore, cost information does not apply to DOE.
Time: 7 months

DOE/EA-1848* (6/21/11)

Loan Guarantee to Fulcrum Sierra BioFuels, LLC
for a Waste-to-Ethanol Facility, McCarran,

Storey County, Nevada

The cost for this EA was paid by the applicant;
therefore, cost information does not apply to DOE.
Time: 7 months

National Energy Technology Laboratory/
Office of Electricity Delivery

and Energy Reliability

DOE/EA-1753* (4/27/11)

Beacon Power Corporation Flywheel Frequency
Regulation Plant, Chicago Heights, lllinois (Site 1)
and Hazle Township, Pennsylvania (Site 2)

Cost: $52,000

Time: 13 months

(continued on next page)
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EAs and EISs Completed
April 1 to June 30, 2011

National Energy Technology Laboratory/
Office of Energy Efficiency

and Renewable Energy

DOE/EA-1828* (5/3/11)

Industrial Carbon Capture and Sequestration (ICCS)
Area 1 Project, “CO, Capture from Biofuels
Production and Sequestration into the Mt. Simon
Sandstone,” Decatur, lllinois

The cost for this EA was paid by the applicant;
therefore, cost information does not apply to DOE.
Time: 9 months

Oak Ridge Office/Office of Science
DOE/EA-1764 (6/10/11)

Spruce and Peatland Responses Under
Climatic and Environmental Change Experiment
(SPRUCE) at the Marcell Experimental Forest,
Itasca County, Minnesota

Cost: $87,000

Time: 15 months

Rocky Flats Field Office/

Office of Legacy Management
DOE/EA-1747 (5/31/11)

Rocky Flats Site Surface Water Configuration,
Jefferson County, Colorado

Cost: $300,000

Time: 16 months

EISs

Bonneville Power Administration
DOE/EIS-0421 (76 FR 41791, 6/15/2011)
(EPA Rating: LO)

Big Eddy-Knight Transmission Project,
Oregon and Washington

Cost: $1,405,000

Time: 24 months

* Recovery Act project
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(continued from previous page)

Office of Loan Programs

DOE/EIS-0448* (76 FR 37111, 6/24/11)

(EPA Rating: EC-2)

Desert Sunlight Solar Farm Project, Riverside
County, California

EIS was adopted; therefore cost and time data are
not applicable. [Department of the Interior’'s Bureau
of Land Management was the lead agency; DOE
was a cooperating agency.]

Western Area Power Administration
DOE/EIS-0435 (76 FR 32197, 6/3/11)

(EPA Rating: EC-2)

Modification of the Groton Generation Station
Interconnection Agreement, Brown County,

South Dakota

The cost for this EIS was paid by the applicant;
therefore, cost information does not apply to DOE.
Time: 21 months

DOE/EIS-0439* (76 FR 34072, 6/10/11)

(EPA Rating: EC-2)

Rice Solar Energy Project, Riverside County,
California

The cost for this EIS was paid by the applicant;
therefore, cost information does not apply to DOE.
Time: 15 months

ENVIRONMENTAL PROTECTION AGENCY (EPA)
RATING DEFINITIONS

Environmental Impact of the Action

LO — Lack of Objections

EC — Environmental Concerns

EO - Environmental Objections

EU — Environmentally Unsatisfactory

Adequacy of the EIS

Category 1 — Adequate

Category 2 — Insufficient Information

Category 3 — Inadequate

(For a full explanation of these definitions, see the EPA website
at www.epa.gov/compliance/nepa/comments/ratings.html.)
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NEPA Document Cost and Time Facts

EA Cost and Completion Times

» For this quarter, the median cost for the
preparation of 10 EAs for which cost data were
applicable was $75,000; the average cost was
$90,000.

» Cumulatively, for the 12 months that ended
June 30, 2011, the median cost for the preparation
of 55 EAs for which cost data were applicable was
$49,000; the average was $87,000.

» For this quarter, the median completion time
of 14 EAs for which time data were applicable
was 10 months; the average was 11 months.

» Cumulatively, for the 12 months that ended
June 30, 2011, the median and average
completion times for 67 EAs were 9 months.

EIS Cost and Completion Times

» For this quarter, the cost of one EIS for which cost
data were applicable was $1.4 million.

» Cumulatively, for the 12 months that ended
June 30, 2011, the median cost for the preparation
of 5 EISs for which cost data were applicable was
$2 million; the average was $2.1 million.

* For this quarter, the median completion time of
3 EISs for which time data were applicable was
21 months; the average was 20 months.

« Cumulatively, for the 12 months that ended
June 30, 2011, the median completion time for
8 EISs was 21 months; the average was 25 months.

Recent EIS-Related Milestones
June 1to August 31, 2011

Notices of Intent

Office of Legacy Management

DOE/EIS-0472

Programmatic Environmental Impact Statement
for the Uranium Leasing Program, Colorado
June 2011 (76 FR 36097, 6/21/11; 76 FR 43678,
7/21/11, notice of public scoping meetings and
extension of scoping period)

National Nuclear Security Administration/
Sandia Site Office

DOE/EIS-0466

Site-wide Environmental Impact Statement

for Ongoing Operations at Sandia National
Laboratories, Albuquerque, New Mexico

June 2011 (76 FR 37100, 6/24/11; 76 FR 50212,
8/12/11, reopening of scoping period)

Western Area Power Administration
DOE/EIS-0469

Wilton IV Wind Energy Center Project and Lifting
of the 50 Average Annual Megawatt Generation
Cap on the Existing Wilton I, Wilton Il, and Baldwin
Wind Energy Center Projects, Burleigh County,
North Dakota

July 2011 (76 FR 43324, 7/20/11)

LIELLY Lessons Learned

Notice of Cancellation

Western Area Power Administration
DOE/EIS-0462

Crowned Ridge Wind Energy Center Project,
Grant and Codington Counties, South Dakota
July 2011 (76 FR 40354, 7/8/11)

Reopening of Scoping Period

Office of Electricity Delivery

and Energy Reliability

DOE/EIS-0463

Presidential Permit Application for the Northern
Pass Transmission Project, New Hampshire
June 2011 (76 FR 34969, 6/15/11)

Draft EISs

Bonneville Power Administration
DOE/EIS-0425

Mid-Columbia Coho Restoration Project,
Okanogan County, Washington

June 2011 (76 FR 37111, 6/24/11)

(continued on next page)
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http://www.gpo.gov/fdsys/pkg/FR-2011-06-21/pdf/2011-15408.pdf
http://energy.gov/sites/prod/files/nepapub/documents/EIS-0472-NoticeofExtension-2011.pdf
http://energy.gov/sites/prod/files/nepapub/nepa_documents/RedDont/EIS-0466-NOI-2011.pdf
http://www.gpo.gov/fdsys/pkg/FR-2011-08-12/pdf/2011-20546.pdf
http://www.gpo.gov/fdsys/pkg/FR-2011-07-20/pdf/2011-17997.pdf
http://www.gpo.gov/fdsys/pkg/FR-2011-07-08/pdf/2011-17157.pdf
http://www.northernpasseis.us/
http://www.gpo.gov/fdsys/pkg/FR-2011-06-15/pdf/2011-14823.pdf
http://energy.gov/sites/prod/files/nepapub/documents/EIS-0425-DEIS-EPA-NOA-2011.pdf

Recent EIS-Related Milestones

June 1 to August 31, 2011

National Nuclear Security Administration/
Nevada National Security Site

DOE/EIS-0426

Site-wide Environmental Impact Statement

for the Continued Operation of the Department

of Energy/National Nuclear Security Administration
Nevada National Security Site and Off-Site
Locations, Nevada

July 2011 (76 FR 45548, 7/29/11)

Final EISs

Office of Fossil Energy

DOE/EIS-0444

Texas Clean Energy Project, Ector County, Texas
August 2011 (76 FR 47578, 8/5/11)

Office of Loan Programs
DOE/EIS-0458*

Loan Guarantee for the Topaz Solar Farm,
San Luis Obispo County, California
August 2011 (76 FR 50213, 8/12/11)

Record of Decision

National Nuclear Security Administration/
Y-12 Site Office

DOE/EIS-0387

Site-wide Environmental Impact Statement
for the Y-12 National Security Complex,

Oak Ridge, Tennessee

July 2011 (76 FR 43319, 7/20/11)

Amended Records of Decision

National Nuclear Security Administration
DOE/EIS-0240

Disposition of Surplus Highly Enriched Uranium-
American Assured Fuel Supply

August 2011 (76 FR 51358, 8/18/11)

National Nuclear Security Administration/
Los Alamos Site Office

DOE/EIS-0380

Site-wide Environmental Impact Statement
for Continued Operation of Los Alamos
National Laboratory, Los Alamos, New Mexico
July 2011 (76 FR 40352, 7/8/11)

* Recovery Act project

EX] September 2011
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Supplement Analyses

Bonneville Power Administration

Transmission System Vegetation
Management Program
(DOE/EIS-0285)

DOE/EIS-0285-SA-448

Vegetation Management along the Pearl-Marion
No.1 500-kV Transmission Line Corridor
Rights-of-Way, Clackamas and Marion Counties,
Oregon

(Decision: No further NEPA review required.)
August 2011

Office of Electricity Delivery
and Energy Reliability

Montana Alberta Tie Ltd. (MATL)
230-kV Transmission Line
(DOE/EIS-0399)

DOE/EIS-0399-SA-01

Supplement Analysis for the Montana-Alberta
Tie Ltd. 230-kV Transmission Line Project,
Great Falls, Montana

(Decision: No further NEPA review required.)
August 2011

Office of Energy Efficiency
and Renewable Energy

Abengoa Biorefinery Project
(DOE/EIS-0407)

DOE/EIS-0407-SA-01

Supplement Analysis for the Final
Environmental Impact Statement for the
Proposed Abengoa Biorefinery Project,
Hugoton, Stevens County, Kansas
(Decision: No further NEPA review required.)
July 2011
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http://www.gpo.gov/fdsys/pkg/FR-2011-07-29/pdf/2011-18847.pdf
http://www.gpo.gov/fdsys/pkg/FR-2011-08-05/pdf/2011-19917.pdf
https://lpo.energy.gov/wp-content/uploads/2010/10/Topaz-FEIS-Volume-I-PDF-Version.pdf
http://www.gpo.gov/fdsys/pkg/FR-2011-08-12/pdf/2011-20599.pdf
http://www.gpo.gov/fdsys/pkg/FR-2011-07-20/pdf/2011-18312.pdf
http://www.gpo.gov/fdsys/pkg/FR-2011-08-18/pdf/2011-21069.pdf
http://www.gpo.gov/fdsys/pkg/FR-2011-07-08/pdf/2011-17161.pdf

What Worked and Didn’t Work in the NEPA Process

To foster continuing improvement in the Department’s
NEPA Compliance Program, DOE Order 451.1B
requires the Office of NEPA Policy and Compliance

to solicit comments on lessons learned in the process
of completing NEPA documents and distribute
quarterly reports.

Scoping
What Worked

* Proactive meetings. Holding preliminary meetings
with stakeholders to discuss alternatives benefitted
the scoping process.

* Evaluation process. DOE’s process of evaluating
environmental issues provided the background for
developing an effective EA.

* Public input. In response to public comment, the
proposed action was modified.

Data Collection/Analysis
What Worked

* Impact analysis. Local regulators identified areas of
concern for greater attention in the impact analysis, such
as visual impacts.

* Adequate analysis. The science involved in the analysis
was sufficient to show impacts would not be significant,
but the public was very vocal in opposition to the
proposed action.

What Didn’t Work

* Site access. DOE lacked permission to enter private
property for about half of the project, which hindered
scientific surveys. Much of the work was done from
roadsides with binoculars, aerial photography, maps,
databases and other sources.

» FEA presentation. The use of additional graphics would
have been beneficial to this EA which dealt with surface
water.

* Additional analysis needs unclear. It was unclear
if additional sampling was needed.

LIELLY Lessons Learned

The material presented here reflects the personal
views of individual questionnaire respondents, which
(appropriately) may be inconsistent. Unless indicated
otherwise, views reported herein should not be
interpreted as recommendations from the Office

of NEPA Policy and Compliance.

Schedule

Factors that Facilitated Timely Completion
of Documents

* Key assignments. Key staff were dedicated to the project
throughout a critical period due to its high priority.

* Prepared applicant. The applicant entered the NEPA
process with a significant amount of environmental
work completed as a result of going through the local
permitting processes.

e Review schedule and meetings. Concurrent reviews and
bi-weekly meetings were used to discuss comments,
resolve issues, and keep the EA on schedule.

* General Counsel review. The document was shared with
HQ General Counsel before the EA was finalized.

* Work ethic. The NEPA Document Manager worked extra
hours throughout the project’s development and did not
take much annual leave to keep up with the workload.

o Steady communication. Weekly meetings were held or
emails were sent on the progression of the EA. Constant
communication was key to the success of this project.

* Project schedule. The team was aware of the schedule
from the beginning of the project.

Factors that Inhibited Timely Completion
of Documents

o Timeframe. The project’s schedule contributed to the
NEPA process being on the critical path.

* Multiple adjustments. Project adjustments that
occurred due to public/agency input, complicated
issues, and multiple agency involvement inhibited
timely completion of the EA.

» Scoping process. It took several months to schedule EA
scoping meetings with county, state and other affected
parties. Additionally, the comment resolution process
took longer than anticipated to complete.

(continued on next page)
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Questionnaire Results

What Worked and Didn’t Work

HQ review. For this EA delegated to the field, there
were issues in terms of whether HQ needed to review
the document.

Communication set-backs. Timely completion was
made difficult due to communication issues, availability
of other agencies, and the time it took to educate

the applicant.

Employee workload. The workload of other employees
delayed receipt of needed information and reviews.

Schedule. The timeline was extremely short and
deadlines on other projects may have been missed as
a result.

Personnel shortage. Staff shortage was an issue mainly
for sister agencies. In addition, personnel changes
slowed down progress even more.

Workload issues. Staff, including the NCO and legal
counsel, were too busy.

Teamwork

Factors that Facilitated Effective Teamwork

Open discussions. Holding numerous candid discussions
and meetings helped in the planning effort.

Use of outlines. The contractor prepared an annotated
outline that was approved by DOE and used by the team
to prepare the EA.

DOE process. The legal work of the Environmental
Management Consolidated Business Center in bringing
in General Counsel certainly is commendable and
facilitated teamwork.

Review process. Holding concurrent reviews and
frequent meetings facilitated teamwork.

Local contractors. The use of local contractors allowed
for quick responses to field visits when design changes
were needed.

Staff collaboration. Using two DOE offices on the
project was beneficial. One office handled lead agency
tasks, while the other was available for questions.

Teamwork. The contractor worked closely together with
the DOE team in formulating the EA, as well as in
responding to public comments. This teamwork resulted
in a product that was technically correct, as well as easily
understandable to the public.

Effective communication. Investment staff and project
managers kept NEPA staff in the loop and informed
of project news and site visits.

Ex] September 2011
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Factors that Inhibited Effective Teamwork

Contractor experience. There were too many
inexperienced specialists doing the field work and the
contractor’s products were of unsatisfactory quality.

Late review. The late submittal of the EA for legal
review inhibited any in-depth challenges to the
methodology of the project.

Lack of meetings. There were not enough project
meetings, so coordination was difficult.

Process

Successful Aspects of the Public
Participation Process

Open house format. The open house style EIS public
meetings were well attended and allowed for personal
interaction of landowners with engineers, realty
specialists, and environmental staff. Though the public
expressed opposition to the project, having the right
staff to discuss concerns with the landowners was
appreciated and provided good information about issues
to be addressed.

Successful planning. The public scoping meeting was
well planned and was well received by the public. Public
attendees spoke freely and good comments were made.

Public comments applied. Public comments contributed
to a change in the proposed action of the EA.

Public outreach. The public was more accustomed to
the CERCLA process than the NEPA process at this site.
During public meetings it was often necessary to
explain the NEPA process in relation to how it differs
from CERCLA. DOE was liberal in its interpretation of
the public requirements in relation to the public
meetings for an EA in order to meet the public’s needs.

Scoping meetings. While on site the project team
provided a good tour and discussion throughout the
scoping meetings.

Good communication. The public felt they had access
to the correct staff for their issues and adequate
communication.

Public appreciation. The public seemed to appreciate
the process.

(continued on next page)
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Questionnaire Results

What Worked and Didn’t Work

Adaptive Management. Public interest in the project
was very high, with resistance to the proposed action.
DOE worked with the public to develop an Adaptive
Management Plan (AMP) to address concerns about
residual contamination of surface water. DOE is
reporting the results of this monitoring on a “real time”
basis and sending notification of availability to all
AMP parties. The AMP will serve to continue providing
information to the public throughout the duration of

the project (up to 2020).

Early stakeholder input. Early involvement with
stakeholders on the proposed action made the public
participation process useful to all parties.

Unsuccessful Aspects of the Public
Participation Process

Mixed reaction. Some appreciated DOE’s efforts and
th