EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 2203

November 17, 1981

SUBJECT: 2gency Ogerations in the Absence of Appropriations

Public lLaw 97-51, the Continuing Resolution enacted by the Congress @ September
30, 1981 to -provide for- eppropriations for all Executive and Judicial branch
accounts, will expire on midnignt Friday, Noventer 20, Mo regular
_aporopriations bills for Fiseal Year 1982 have keen submitted to the President
during the period of the Continuing Resolution, ard the House of Rersesentatives
and Senate are presently considering widely divergent Second Continuing
pesolutions. Tnere is, tnerefore, a possibility that no appropriations will be
enacted as of November 21. :

Under the circumstances, you should begin orderly planning to deal with this
possibility. )

o8 palletin 80-14, dated August 28, 1980, requires all zgencies to saintain
contingency plans to deal with the eventuality of an appropriations bhiatus.
asditicnally, the opinion of the Attorney Ceneral dated January 16, 1831,
attacoed, remains in effect. .

Examples of excepted activities were Gaveloped when the Executive Branch last
faced the possibility of an apprioriations hiatus, and were sent o agencies by
former OM3 Director James Molntyre o September 30, 1580. They ares:

Beginning [November 21, 1981}, =zgencies nay continue activities otherwise
autnorized by law, those that protect life and property ard o0se
necessary to begin phasedown of other activities. Primary examples of
activities zgencies may continue are those vhich may be found under
apolicable statutes to: :

1. Frovide for the national security, including the corduct of foreign
velations essentizl to the national security or the safety of life and

progerty.

2, Provide for benefit payments and the performance of contract
cbligations under no-year or multi-year or other funds yemaining
zvailable for those parposes.

3. Ocnduct essential activities to the extent that they protect life and
property, including:

a. Medical care of inpatients and emergency cutpatient care;




b, Activities essential %o ensure eontinued public health a3 safety,
including safe use of food and drugs ard safe use of hazardous
materials; _

e. The continuance of alr traffic control and other transportation
safety functions and the protection of transport property;

d. 2order and coastal protection and surveillance;

e. Protection of Federal lands, buildings, waterways, eguipment and
other property owmed by the United States; .

£. Care of prisoners and other persons in the custcdy. of the United
Statesy -

g. ‘law ehfeisrcaré;»:?t and criminal investigétions;
h. Emergency and disaster assistance;

i. activities essential to the presexvation of the ﬁsentiél elements
of the money and banging systea of the United States, including
porrowing and tax collection activities of the Treasury;

j. Activities that ensure production of power and maintenance of the
‘power distrioution systan; and

£. Activities necessary to maintain pfotect;ion of research property.

yYou should maintain the staff and support services necessary to continue
these essential functions.

in =ddition, the following policies will be in effect in the event of a November
21 appropriations hiatus:

1. Al ewployees performing ron-excepted activities defined by this memorandum
and by tne Attorney General's opinion of January 16, 1931, are permitted to
perfona no sexvices other tnan those involved in the oxderly suspension of

aqency operations.

2. With vegard to ron-excepted agency sctivities and agency personnel
performing them, particular attenticn should be paid to those provisions of the
Antideficiency Act that do mot permit agency acceptance of woluntary, i.e.
non-excepted services. Accordingly, in the event that the appropriatiors hiatus
continues geasurably beyond Monday, Movesber 23, 1961, zgency heads will be
requirved to make ceterminations as to whether non-excepted personnel have
completed all phasedown tasks incident to the orderly suspension of agency
operations. At such time, the services of those employses can no longer be
accepted in the absence of appropriations.




3, This memorandum is principally directed towards the ability of agencles to
obligate funds in the epsence of appropriations, It should be made ¢lear that,
ducing a sppropriations hiatus, funds may rot be available to permit egency

rent of obligations. All pexsonnel performing excepted services, including
sctivities incident to the orderly suspension of agency operations, should be
assured that the United States will not contest its lagal obligation tO make
payment for such services, even in the absence of sppropriaticns.

4. ngencles are yvegquested to report promptly to O3 staff who pormally hardle

their budgets any major disruptions of ectivities or services that may or will
imminently result from the absence of appropriations.

5. Within the guidance established by tne Attomey General's epinion of January
16, 1981, and tais merocandum, agency heads are to maxe such determinations as
ave nhecessary to operate. their agencies during an appropriations hiatus, ad to
&S £0 pursuant to normal agency grocesses for the resolution of issues of law .
".and policy.  Questions that cannot be determined by an  agency should be
a3Jressed to OriB, All unresolved questions relative to the construction of the
antidefaciency Act will be Jointly referred to the Office of Legal Counsel of




