AP 12.107		Review Checklist for Subscriptions and Commercial Supplier License Agreements

Review Checklist for Subscriptions and Commercial Supplier License Agreements (“Agreements”)

DISCLAIMER:  EVERY AGREEMENT IS UNIQUE SO THE CONTRACTING OFFICER AND/OR CONTRACT SPECIALIST MUST CAREFULLY READ ALL AGREEMENT PROVISIONS/CLAUSES.  THIS CHECKLIST IS INTENDED FOR COMMERCIAL AGREEMENTS WHERE DOE IS RECEIVING THIRD PARTY DATA COMPILED BY VENDORS OR AGREEMENTS FOR COMMERCIAL OFF-THE-SHELF (COTS) SOFTWARE.  THIS CHECKLIST MAY NOT BE APPROPRIATE FOR AN AGREEMENT THAT IS FOR NON-COMMERCIAL PRODUCTS/SERVICES, OR FOR PRODUCTS/SERVICES THAT HAVE BEEN CUSTOMIZED FOR DOE USE.

	
	Item
	Description

	
	1.
	The Program office reviews the Agreement to ensure that:  
a. The services provided under the Agreement adequately meet the Program’s needs; and
b. The Program understands the restrictions contained in the Agreement (particularly any restrictions as to the number of users and any restrictions on use (forwarding, copying, etc.)).  If the Program has any issues, those should be specifically identified by the Program and addressed by the contracting officer/contract specialist.


	
	2.
	Federal Acquisition Regulation (FAR) 52.212-4, Terms and Conditions—Commercial Products and Commercial Services must govern the contract between the Government and the vendor.
a. The contracting officer may incorporate the Agreement into the Contract as an attachment, and clearly mark the Agreement as such.  The contracting officer is not required to sign the Agreement; however, whether the contracting officer signs the Agreement or not, the contracting officer should specifically add language (underneath the signature block) stating:  “This document is Attachment No. X to Contract No. Y. In the event of any conflict between the Contract and this Attachment, the terms and conditions of the Contract shall prevail.”  
b. If the contracting officer does not incorporate the Agreement into the Contract as an attachment, but does reference or otherwise use the Agreement, the contracting officer should still include the statement in paragraph a of this item that the Contract prevails over the Agreement. 


	
	3.
	The contracting officer/contract specialist reads the Agreement and, to the extent that the provisions conflict with federal law or FAR 52.212-4, strikes out those provisions.  The most typical provisions that may be in conflict with federal law or FAR 52.212-4 are:
a. Payment/late payments/interest (governed by the Prompt Payment Act and 5 C.F.R. Part 1315; see FAR 52.212-4(g) and (i)). 
b. Automatic renewal (governed by the Anti-Deficiency Act, and contrary to exercise of options clauses).
c. Termination provisions (including clauses about vendor ability to unilaterally terminate the contract for nonpayment or any limitation on the government right to terminate the Agreement for convenience) (see FAR 52.212-4(l) and (m)). 
d. Nonrefundability of fees (see FAR 52.212-4(l)).
e. Indemnification/Limitation of Liability/Hold Harmless/Attorney’s Fees clauses (governed by the Anti-Deficiency Act; see also FAR 52.212-4(h) and (s)).
f. Publicity/endorsement/use of logo/marketing:  DOE cannot endorse private entities; further the DOE logo cannot be used without permission from DOE (see 10 CFR Part 1002; contact local counsel or, for procurements under the authority of Headquarters Procurement Operations, the Assistant General Counsel for General Law (GC-56) if an issue arises).  
g. Warranties/Limitation of Liability/Disclaimers:  At a minimum, strike out disclaimers of implied warranty of merchantability and fitness for a particular purpose (see FAR 12.105(b) and FAR 52.212-4(o)).       
h. Governing law/jurisdiction (strike any provision stating the law of a foreign nation or a state apply, or that we agree to jurisdiction of a state court; disputes are governed by the Contract Disputes Act and FAR 52.233-1, Disputes; see FAR 52.212-4(e)).
i. Arbitration/dispute resolution provisions (see FAR 52.212-4(e)). 
j. Availability of injunctive or equitable relief (see FAR 52.212-4(e)). 
k. Designation of program person with authority to act (because only contracting officer can change the contract; issue of contracting officer warrant authority/prevent unauthorized direction to contractor).
l. Suspension (including ability of vendor to stop providing service if government fails to pay invoice)/stop work order/cost related to suspension (governed by Disputes clause). 
m. Limitation on when lawsuit can be brought by the government against the vendor (governed by Disputes clause).
n. Irreparable injury incurred by the vendor as a result of breach of Agreement by the government (governed by Disputes clause).
o. Government liability for attorney’s fees incurred by the vendor in enforcement of the Agreement (governed by Disputes clause).
p. Designation of a third party beneficiary by the vendor (Legal issue; creates legal rights for an entity not a party to the contract). 
q. Assignment of the Agreement (governed by the Assignment of Claims Act, see FAR 52.212-4(c)). 
r. Liability of the government for taxes (see FAR 52.212-4(k)).

	
	4.
	The contracting officer/contract specialist reviews the terms and conditions of the Agreement and makes appropriate revisions, such as: 
a. If a specific program is designated, add “U.S. Department of Energy.”
b. To the extent any authorized users are specifically designated, make sure that DOE contractors are included (as appropriate). 

	
	5.
	The contracting officer/contract specialist requests review by local patent counsel or, for procurements under the authority of Headquarters Procurement Operations, the Assistant General Counsel for Technology Transfer and Intellectual Property (GC-62) for intellectual property issues.

	
	6.
	If any issues remain that cannot be resolved by the contracting officer/contract specialist after reviewing the Agreement using this checklist, the contracting officer/contract specialist may request assistance from their local counsel.  For procurements under the authority of Headquarters Procurement Operations, the local counsel is the Assistant General Counsel for Procurement and Financial Assistance (GC-61).

	
	7.
	After the Program and the contracting officer/contract specialist have performed steps 1-4, and consulted with legal counsel as needed, the contracting officer/contract specialist returns the revised Agreement to the vendor, along with the related Contract documents.  If the vendor does not accept a change(s) in the revised Agreement, the contracting officer/contract specialist should consult with GC-61, GC-62, or local counsel as appropriate.





