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Subject: Buy America Requirement for Infrastructure Proje@nual

Assistance Awards
References: V(L
?ﬂe X, Pub. L. No. 117-58,

Infrastructure Investment and Jobs Act, Divisign

Office of Management and Budget, MemorarMum M-22-11, dated April 18, 2022.

Executive Order 14017, America’s S hains, dated February 24, 2021

Executive Order 14005, Ensurifg the ®ture is Made in All of America by All of
America’s Workers, dated 25,2021

When is this Financial A nce Letter (FAL) effective?

The guidance@ed in this FAL is effective as of date issued.

When does tjp expire?

1@\ remains in effect until canceled or superseded.
w0

e point of contact?

For DOE, contact the Contract and Financial Assistance Policy Division, Office of
Policy in the Office of Acquisition Management at DOE_oapmpolicy@hg.doe.gov.

For NNSA, contact NNSA at (505) 845-4337.
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Who is the intended audience?

Department of Energy (DOE) and National Nuclear Security Administration
(NNSA) Contracting and Grants Officers. Any reference in this guidance to
Contracting Officer (CO) should be understood to include Grants Officer. Any
reference in this guidance to the DOE should be understood to include the NNSA,
unless otherwise indicated.

What is the purpose? \

The purpose of this FAL is to provide information and guidance regardigg th
Department of Energy’s (DOE or Department) implementation of the IC

content procurement preference requirement (Buy America Requi fgr
infrastructure projects found in the Build America, Buy Amerigg BA), Title
IX of Division G of the Infrastructure Investment and Jobs Ac No. 117-58

What types of actions are affected by this FAL?

This FAL applies to all DOE funding opportunit
financial assistance actions, whether or not fugde h the Infrastructure
Investment and Jobs Act (I1JA), where fundglargapgropriated or otherwise made
available and used for financial assistance a s for public infrastructure
projects—FOAs or financial assistance ‘mds that include construction, alteration,

ents (FOAs) and

maintenance, or repair of public infr e in the United States.

What is the background? Q

The Build America, B A@ Act, enacted under Division G, Title IX of the

i t procurement preference requirement (Buy America

nded public “infrastructure projects” with the goal of
estic supply chain and manufacturing supply for critical
materials bot rging and existing industries in the United States. The 1IJA
supports theg wfistration’s priority to use terms and conditions of federal
financial ce awards to maximize use of domestically produced goods,
produ materials consistent with Executive Order 14005. Per Section 70914
, Agencies may not obligate funds for an “infrastructure project” unless

of t
@b ¥on, steel, manufactured products, and construction materials used in the
%r tructure project are produced in the United States.
The Office of Management and Budget (OMB) Memorandum M-22-11 provides

Agency implementation guidance on the application of a Buy America Requirement
in financial assistance programs and awards.

increasing a resilie
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What guidance is included in this FAL?

Definitions

Components are defined as the articles, materials, or supplies incorporated
directly into the end manufactured product(s).

item primarily of iron or steel; a manufactured product; cement and
cementitious materials; aggregates such as stone, sand, or gravel; or
aggregate binding agents or additives—that is used in an infrastryctur
project and is, or consists, primarily of non-ferrous metals, plagi

Construction Materials are an article, material, or supply—other than ar\

polymer-based products (including polyvinylchloride, comp®yt ding
materials, and polymers used in fiber optic cables), glas '%g optic
glass), lumber, drywall, coatings (paints and stains), op i9€r, clay brick;

composite building materials; or engineered wood gfrogu®
Covered — for purposes of this guidance, “cagered” mcans that it meets all
the requirements necessary for the Domes§{ tofM Procurement
Preference Requirement to apply. For gxa W ‘covered award” refers to
an award which meets the requiremagts gor §pplication of the Domestic
Content Procurement Preference Requgment.

(A) all iron gnd ed in the project are produced
i tes;

red products used in the project are
pro in the United States; or

(C %) struction materials used in the project are
redlced in the United States.
ferred to as the Buy America Requirement.

equipment located in the United States, for: roads, highways, and bridges;

60I rastructure includes, at a minimum, the structures, facilities, and

public transportation; dams, ports, harbors, and other maritime facilities;
intercity passenger and freight railroads; freight and intermodal facilities;
airports; water systems, including drinking water and wastewater systems;
electrical transmission facilities and systems; utilities; broadband
infrastructure; and buildings and real property; and generation,
transportation, and distribution of energy -including electric vehicle (EV)
charging.
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The term “infrastructure” should be interpreted broadly, and the definition
provided above should be considered as illustrative and not exhaustive.

Manufactured Products are items used for an infrastructure project made
up of components that are not primarily of iron or steel; construction
materials; cement and cementitious materials’ aggregates such as stone,
sand, or gravel; or aggregate binding agents or additives.

Non-Federal Entity includes States, Local Governments, Territories, Inom
Tribes, Institutions of Higher Education (IHEs), and Non-Profit
Organizations. NOTE: for purposes of this guidance, in accordagce

guidance provided in by OMB in Memorandum M-22-11, For<igi

Entities are not included in this definition when applying t a Buy

America Requirement to Prime Recipients of DOE awagds® Sfe gection
11.B.3 Applicable Non-Federal Entities for more infor

Primarily of iron or steel means greater than 50%% steel, measured

by cost. y
Project means the construction, alteray r% nance, or repair of

infrastructure in the United States.
Public — For purposes of this guidqnce, Infrastructure should be considered
“public” if it is: (1) publicl r (2) privately owned but utilized
primarily for a public purpo ragtructure should be considered to be
“utilized primarily for agblichurpose” if it is privately operated on behalf
of the public or is a pla @ public accommodation. The Buy America
Requirement dqgs PIy to non-public infrastructure.

1. Buy Ameri rement

A @ REMENTS
Th &v

ing information provides details on the Domestic Content Procurement
ce Requirement (Buy America Requirement) established in the Build
09 rica, Buy America Act (BABA) of the IIJA, with further implementation

ance provided to Agencies by the OMB in Memorandum M-22-11.

6 Effective for all DOE awards made or funded after May 14, 2022, “None of the
funds made available for a federal financial assistance program for infrastructure
may be obligated for a project unless all of the iron, steel, manufactured products,
and construction materials used in the project are produced in the United States.”

Subawards shall conform to the terms and conditions of the federal award from
which they flow, regardless of the sub-awardee entity type.
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DOE is responsible for processing and approving Buy America Requirement
waiver requests submitted by the Prime Recipient in accordance with the process
outlined in Section Il and any guidance provided by OMB.

B. APPLICABILITY

The Buy America Requirement is applicable to new and renewal awards made by
DOE on or after May 14, 2022, that contain infrastructure projects, and togexisting
awards that contain infrastructure projects if additional funds are provide&
modification executed on or after May 14, 2022. These awards must N

Buy America Requirement for Infrastructure Projects term and cndlt g ee
Section V) requiring use of domestically produced iron, steel, iga

products, and construction materials in the infrastructure p%
a

Any funding modification (continuation award, supple rd, or any other
incremental or additional funding modification) mafie ynwefifter May 14, 2022,
to an existing award (those awards made prior to May §4£2022, to applicable
Non-Federal Entities) containing an infrastr

the Buy America Requirement for Infrastrggtu
Section V, also referred to as the Buy 4m
into that award with that modificati

ure project must also incorporate
jects term and condition (see
quirement term and condition)

22-11, For-Profit Entities are not considered a
Non-Federal Entity when e Buy America Preference to prime awards
and therefore are not statuto ed to have the Buy America Requirement
term and condition inclgied intheir award for or containing infrastructure
projects. However, w Buy America Requirement term and condition is
included in an uy America Requirement flows down to all sub-
awards for wor ed under the infrastructure project regardless of the sub-
awardee’s e , including For-Profit Entities. This means if a For-Profit
Entlty isa Recipient, and its award does not contain the Buy America

rm and condition then there is no Buy America Requirement to
sub-awardees. However, if the Prime Recipient is a Non-Profit

ion and its award contains the Buy America Requirement term and

on then the Buy America Requirement will flow down to all sub-awardees
luding For-Profit Entities.

60AII FOAs issued on or after May 14, 2022, must contain the Buy America

Requirement for Infrastructure Projects provision (See Section 1V, also referred
to as the Buy America Requirement provision) to make applicants aware of the
Buy America Requirement for infrastructure projects. Any FOAs issued between
May 14, 2022 and the date the FAL was issued must be amended to add the Buy
America Requirement provision.

In accordance with OMB Memo
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The Buy America Requirement does not apply to expenditures for assistance
authorized for Disaster Relief and Emergency Assistance. Consult your program’s
cognizant legal counsel if you think this exception might apply.

Also, if it is determined that no DOE or Recipient cost-share funds under an
award will be used for an infrastructure project, the Buy America Requirement
does not apply to that award. Similarly, the Buy America Requirement does not
apply to non-infrastructure spending under an award that also includes an
infrastructure project. \

1. Award Types Q
4

DOE award types that must have the Buy America Re nclude any
of the following types of financial assistance award igclide construction,
alteration, maintenance, or repair of infrastructure i ted States:

e Grants

e Cooperative agreements

e Non-cash contributions or do 'Mroperty

e Direct assistance ’v

e Loans Q

e Loan guarantees

[ ]

Other types of finanu'g%sistance (Technology Investment

Agreements) Q
NOTE: Section 7%}ft e 11IJA expanded the definition of federal

financial assista clude “all expenditures by a Federal agency to a non-
Federal enti f@ infrastructure project.”

When t merica Requirement term and condition is included in an
awa y America Requirement flows down to all sub-awards
r e)s of the sub-awardee’s entity type, including For-Profit Entities. See

@ plicable Entities below for more information.
.

ojects (Infrastructure Projects)

The applicable projects are awards for, or awards that contain, construction,
alteration, maintenance, or repair of public infrastructure in the United States.
Infrastructure includes, at a minimum, the structures, facilities, and equipment
located in the United States for:

roads, highways, and bridges;

public transportation;

dams, ports, harbors, and other maritime facilities;
intercity passenger and freight railroads;
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freight and intermodal facilities;

airports;

water systems, including drinking water and wastewater systems;
electrical transmission facilities and systems;

utilities;

broadband infrastructure;

e Duildings and real property; and

e generation, transportation, and distribution of energy - includiN

For purposes of this guidance, when determining if an i re project is
public, DOE must consider whether the infrastructure o] 1) publicly

owned or (2) privately owned but utilized primarilyffONg IC purpose.
Infrastructure should be considered to be “utili ily for a public

electric vehicle (EV) charging. Q
The Buy America Requirement does not apply to non-publ'lc'nfm ture.
ctee?(

purpose” if it is privately operated on behalf of the 1c or is a place of
public accommodation.

The above must be considered when \(g whether an infrastructure
project is public as opposed to j%n ering if the infrastructure project is

privately owned and not open to ubhic.

NOTE: The Buy America irement does not apply to non-public
infrastructure therefores tSyonsisting solely of the purchase,
construction, or imggove of a private home for personal use, for example,
would not constitu\%

infrastructure project.

The Bu ca Requirement is applicable to the following Non-Federal
Enti Recipients:

Local Governments

Institutions of Higher Education (IHE)
Nonprofit Organizations

Territories of the US

Indian Tribes

NOTE: Consultation with the Indian Tribe(s) is necessary before
applying a Buy America Preference to a covered program, award or
project that will affect the Indian Tribe(s).
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For-Profit Entities

NOTE: For the purposes of this guidance the Buy America
Requirement does not statutorily apply to Prime Recipients that are
For-Profit Entities and therefore the Buy America term and condition
should not be included in an award to the For-Profit Entity. However,
the Buy America Requirement is applicable to a For-Profit Entity if:
(1) it is a sub-recipient or sub-awardee under an award that cogfains
the Buy America Requirement term and condition, or (2) it K
Prime Recipient that voluntarily chooses to use domestic

iron, steel, manufactured products, and constructionsgnate
stating so in the proposed infrastructure project an
a Buy America Requirement term and conditiow

The Prime Recipient is responsible for ro uy America
Requirement down to the For-Profit in i sybXwdrds when the For-
Profit Entity is a sub-recipient or sub-awar nder a covered award.
The CO is responsible for including a Buy America Requirement term
and condition in the prime awag to or-Profit Entity when the
domestically sourced requigem Iron, steel, manufactured
products, and constructiogs geategials in the proposed infrastructure
project was successfully néSgtiated into the award.

This guidance dpe &er independent statutory authorities that
DOE may have t d@domestic content requirements in financial
d

assistance a s iS8ued to For-Profit Entities.

a Requirement only applies to the iron, steel, manufactured
construction materials used for the construction, alteration,
nce, or repair of public infrastructure in the United States under an

icefle award when those items are consumed in, incorporated into, or

nently affixed to the infrastructure.

All iron and steel, manufactured products, and construction materials used in
the infrastructure project must be produced in the United States.

Produced in the United States:

For iron and steel this means all manufacturing processes, from the initial
melting stage through the application of coatings, occurred in the United
States.

For manufactured products this means:

i. the manufactured product was manufactured in the United States;
and
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ii. the cost of the components of the manufactured product that are
mined, produced, or manufactured in the United States is greater
than 55 percent of the total cost of all components of the
manufactured product, unless another standard for determining the
minimum amount of domestic content of the manufactured product
has been established under applicable law or regulation.

c. For construction materials this means all manufacturing processes for

the construction material occurred in the United States. \
NOTE: The Buy America Requirement does not apply to non-i uctlre
expenditures under an applicable award that also includes an,infra ure

project, nor does it apply to equipment and furnishings, sue ovable
chairs, desks, and portable computer equipment, that ar br within the

finished infrastructure project but are not an integra permanently
affixed to the infrastructure.

It also does not apply to tools, equipment, and SW, such as temporary
scaffolding, brought to the construction We oved at or before the

A

completion of the infrastructure proje
I11.  Buy America Requirement WaiVeQ

Types of waivers %
DOE may waive the apn f a Buy America Requirement under

an infrastructure prggam OY project/award in any case in which it
determines that:

1. Applyi @mestic content procurement preference would be
i 1 ith the public interest (“Public Interest waiver”);

es of iron, steel, manufactured products, or construction
rials are not produced in the United States in sufficient and

m
@\asonably available quantities or of a satisfactory quality (“Non-

N

B.

Availability waiver”); or

3. The inclusion of iron, steel, manufactured products, or construction
materials produced in the United States will increase the cost of the
overall project by more than 25 percent (“Unreasonable Cost
waiver”).

Request

Recipient requests to waive the application of the Buy America
Requirement must be submitted in writing to the CO in accordance with
the terms and conditions of the award.
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Waivers must be based on one of the following justifications:

1. Public Interest — Applying the Buy America Preference would

be inconsistent with the public interest;

Non-Availability — The types of iron, steel, manufactured
products, or construction materials are not produced in the

United States in sufficient and reasonably available quantitiesN
of a satisfactory quality; or

3. Unreasonable Cost — The inclusion of iron, steel, tured

products, or construction materials produced in itgfl States
will increase the cost of the overall project b rdthan 25
percent.

Written requests to waive the Buy America Pre% must include the
following:

Waiver type (Public InterestyN \ﬁ)ility, or Unreasonable
Cost);

Recipient name and UniqueNgtity Identifier (UEI);

Award information (Fedgral Award Identification Number,
Assistance Listi ;
A brief descriptio e groject, its location, and the specific

infrastructureyQvolved;
Total estima ﬂ, oject cost, with estimated federal share and

nare breakdowns;

d infrastructure costs, with estimated federal share
ent cost share breakdowns;
d description of iron or steel item(s), manufactured goods,
r construction material(s) the Recipient seeks to waive from
e Buy America Requirement, including name, cost,
quantity(ies), country(ies) of origin, and relevant Product Service
Codes (PSC) and North American Industry Classification System
(NAICS) codes for each;
A detailed justification as to how the non-domestic item(s) is/are
essential the project;
A certification that the Recipient made a good faith effort to
solicit bids for domestic products supported by terms included in
requests for proposals, contracts, and non-proprietary
communications with potential suppliers;
A justification statement—based on one of the applicable
justifications outlined above—as to why the listed items cannot be
procured domestically, including the due diligence performed
(e.g., market research, industry outreach, cost analysis, cost-

10
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benefit analysis) by the Recipient to attempt to avoid the need for
a waiver. This justification may cite, if applicable, the absence of
any Buy America-compliant bids received for domestic products
in response to a solicitation; and

 Anticipated impact to the project if no waiver is issued.

The Recipient must consider using the following principles as minimum
requirements contained in their waiver request: \

« Time-limited: Consider a waiver constrained principally H
length of time, rather than by the specific project/awarg
it applies. Waivers of this type may be appropriate, #€ra

when an item that is “non-available” is widely uge™Pthejbroject.
When requesting such a waiver, the Recipien@l plentify a

reasonable, definite time frame (e.g., no mor e to two
years) designed so that the waiver is revi sure the
condition for the waiver (“non-availability” not changed
(e.g., domestic supplies have becowe ailable).

» Targeted: Waiver requests go y only to the item(s),
product(s), or material(s) ¢ cgtedgry(ies) of item(s), product(s),

or material(s) as necessary &g justified. Waivers should not be
overly broad as this qde ine domestic preference policies.

« Conditional: Thi t may request a waiver with specific
conditions thahgupp®rt the policies of IIJA/BABA and Executive

Order 1401

DOE may rﬁ@nd the Recipient must provide, additional

informatj onsideration of this wavier. DOE’s final determination
regardi roval or rejection of the waiver request may not be
ap

W

DOE must review the Recipient’s Buy America Requirement waiver
request to determine whether to grant a project waiver for those covered
items listed in the request. DOE may reject or grant waivers in whole or
in part depending on its review, analysis, and/or feedback from OMB or
the public. Waiver requests are subject to CO review, DOE Office of
Contract Management, Field Assistance and Oversight Division’s
Business Clearance review (BC or MA-621), OMB review, and a public
comment period of no less than 15 calendar days. The waiver request
review and public comment process can take up to 90 days.

11
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For NNSA, contact NNSA at (505) 845-4337 to get information on how
to submit NNSA Recipient waiver requests for NNSA review. NNSA
waiver requests are subject to OMB review and a public comment period
of no less than 15 calendar days.

1. CO Review

The CO must review the Recipient’s waiver request (includin A
market research, cost-benefit analysis, cost comparisons, P d

NAICS) to ensure that the Recipient provided all the inform
required by the term and condition of the award and

information regarding the award and Recipient ar% t

The CO, in consultation with the Program O create a
Business Clearance Review (BCR) package { ’r Package) that
includes the Recipient’s waiver request, the @#and Program
Office’s detailed description of theigdue diligence performed in
reviewing the waiver request, a endation for the
waiver based on their due diljge description should
provide the details on wha e§esearch and analysis the CO
and Program Office perform®on the requested waiver items and
the Recipient’s waiver julifications and certifications to support

the request. In pegfo of their due diligence, the CO may
request, and the R ust provide, additional information for

consideration gthis avier.
Any gges CO has regarding the contents of the BCR

waive e should be sent to the cognizant MA-621 analyst.

T@ must follow their local procedures for routing documents
R.

Q\If, as a result of performing due diligence, the CO determines that
DOE cannot recommend the waiver, the CO should promptly

Q notify the Recipient of the rejected waiver request and provide the
0 details of the due diligence to include any domestic sources found.
6 2. BC Initial Review - MIA SAO Initial Approval

BC reviews the Waiver Package and requests the Made In America
Senior Accountable Official’s (MIA SAQ) approval to submit it to
OMB for its preliminary review.

BC must review the package and the due diligence performed by
the CO and Program Office to ensure that sufficient information

12
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and analysis has been provided and documented to support the
waiver request and that it is consistent with the BABA laws and

policy.

BC may request additional information from the CO regarding
their review of the Waiver Package, including any due diligence
they performed.

If BC determines that sufficient information has been provided
no additional information is needed, the package is forwardgd ™
the MIA SAO to determine if it is consistent with the Bﬁ )
and policy.

If the MIA SAO determines that the package i Wt with the
BABA law and policy, BC will submit the W MB for its
preliminary review.

OMB Preliminary Review

BC sends the waiver to OMBypri sting for public comment
for a preliminary policy re oWnsure there is sufficient

information in the waiver to ¥gtermine if the waiver is consistent
with BABA policy an(%has sufficient information provided in

the waiver ca @ vosted on the DOE BABA website for public
commgnt @ B has comments and requests more information
on the®1 equest. The CO will work with BC to address any

ents or additional information requests.

it for public com%
When BC recO B’s feedback, they will inform the CO if

. Z

aiver cannot be posted for public comment on the DOE
BA website until OMB has made a determination on the
content of the waiver.

Public Review and Comment Period

Once OMB has performed a preliminary review and determines
that the waiver is consistent with law and policy and contains
enough information for public comment, the CO must post the
waiver on the DOE BABA website located at
https://www.energy.gov/management/doe-buy-america-
requirement-waiver-requests for 15 calendar days to get public
comment and feedback on the waiver request.

13
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CO Adjudication of Comments

The CO, in coordination with the Program Office and, if necessary,
the Recipient, must prepare a summary of all public comments
received and the adjudication of those comments.

The CO must prepare and submit to BC a Memo to the File (MTF)
describing the results of the public comments. It must also incluge
the CO/Program Office’s changes, if necessary, to the waiver ask
result of the adjudication and their recommendation (appro
dismissal) on the waiver.

V4
BC Final Review (L
(X

BC must review the MTF to ensure the adjud public
comments align with BABA law and poli€y, yn&e#pport the
recommendation provided by the CO/Prograf®ffice.

BC prepares the Waiver Packag We the MTF) for the MIA
SAOQ’s final review and decigjon equest.

If the due diligence, justifica¥Qns, certifications, and adjudication
of public comments supgrt isslance of a waiver, the MIA SAO
will approve the wapg™eQuest to be sent to OMB for their final
policy/legal deter @ pn.MBC will submit the waiver request and
ents required to OMB.

any supportin&u ‘
If the Que Ce, justifications, certifications, and mitigation of

publi ts does not support issuance of a waiver, MIA SAO
w% the waiver request. BC will promptly inform the CO
S

0 ecision so the CO can provide the specific details to the
ient.

OMB Final Review

BC must submit to OMB the proposed waiver for review after the
public comment period has concluded. OMB will review the
proposed waiver to determine if it is consistent with applicable law
and policy and will notify BC/MIA SAO of its determination.

BC will promptly notify the CO if OMB requires additional
information in its review of the waiver request.

14
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D. Issuance

After OMB completes their final determination and does not object to
the waiver request, the waiver becomes finalized, and BC notifies the
Co.

The CO must notify the Recipient and modify the award to include the
specific details of the approved waiver (waiver items, timeline, other
details in the waiver). All waiver documentation must be included in N
award file.

The waiver must be posted, and the status must be update ( DOE
BABA website https://www.energy.gov/managemen u
america-requirement-waiver-requests. Q

V. Funding Opportunity Announcement Provision%

Include the following Buy America Requirement grovision”in Section 1V,
Application and Submission Information: V
Buy America Requirement for Infgas uEure Projects
Awards funded through this FOA ¥at are for, or contain, construction, alteration,
maintenance, or repair of pybli structure in the United States undertaken by
applicable recipient types, r thdtt:

e Alliron, steel .@, anufactured products used in the infrastructure
project age @cd in the United States; and

e Allcon materials used in the infrastructure project are
man in the United States.
Appli ould consult Appendix X of this FOA to determine whether the Buy
Am quirement applies and if they should consider the application of the
B rica Requirement in the proposed project’s budget and/or schedule.

I@e ae following language in Technical Volume Content Requirements under
%:cription for Project Objectives or Workplan:

e Buy America Requirement for Infrastructure Projects: Within the first 2
pages of the proposed workplan or project description, include a short
statement on whether the project will involve the construction, alteration,
maintenance and/or repair of public infrastructure in the United States. See
Appendix X for applicable definitions and other information regarding
Infrastructure Projects and the Buy America Requirement.

15
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*k*x

Include the following Buy America Reqguirement provision guidance/information as an
Appendix to the FOA:

APPENDIX X — BUY AMERICA REQUIREMENT FOR INFRASTRUCTURE PROJECTS

REQUIRED USE OF IRON, STEEL, MANUFACTURED PRODUCTS, AND CONSTRUCT!N
MATERIALS PRODUCED IN THE UNITED STATES

/

A. Definitions

For purposes of the Buy America Requirement, the following definitiﬁ) :
Components are defined as the articles, materials, or supplies ificyp d directly into the
end manufactured product(s).

Construction Materials are an article, material, or s
iron or steel; a manufactured product; cement and gem s materials; aggregates such as
stone, sand, or gravel; or aggregate binding ageng€ gpadyitives—that is used in an
infrastructure project and is or consists primarily 0ggon-ferrous metals, plastic and polymer-
based products (including polyvinylchloride, cqmposite building materials, and polymers used
in fiber optic cables), glass (including Qotjad , lumber, drywall, coatings (paints and
stains), optical fiber, clay brick; compos g materials; or engineered wood products.

r than an item primarily of

Domestic Content Procurement @ ence Requirement — means a requirement that no
amounts made available thrQug r‘o ogram for federal financial assistance may be obligated
for an infrastructure projec ‘ -

(A) all iron and steel in the project are produced in the United States;
(B) the manufa ducts used in the project are produced in the United States; or
0

(C) the construy aterials used in the project are produced in the United States.
Also refery the Buy America Requirement.
I u includes, at a minimum, the structures, facilities, and equipment located in the

tes, for: roads, highways, and bridges; public transportation; dams, ports, harbors,
an er maritime facilities; intercity passenger and freight railroads; freight and intermodal
facilities; airports; water systems, including drinking water and wastewater systems; electrical
transmission facilities and systems; utilities; broadband infrastructure; and buildings and real
property; and generation, transportation, and distribution of energy—including electric vehicle
(EV) charging.

The term “infrastructure” should be interpreted broadly, and the definition provided above
should be considered as illustrative and not exhaustive.
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Manufactured Products are items used for an infrastructure project made up of components
that are not primarily of iron or steel; construction materials; cement and cementitious
materials’ aggregates such as stone, sand, or gravel; or aggregate binding agents or additives.

Primarily of iron or steel means greater than 50% iron or steel, measured by cost.

Project — means the construction, alteration, maintenance, or repair of infrastructure ig the
United States. N

Public — The Buy America Requirement does not apply to non-public infrasguctu r
purposes of this guidance, infrastructure should be considered “public” if (¥ publicly
owned or (2) privately owned but utilized primarily for a public purposg? stpucture should
be considered to be “utilized primarily for a public purpose” if it is gaRlatefy gperated on

behalf of the public or is a place of public accommodation.

B. Buy America Requirement for Infrastructure Projects (Buy(Akica Requirement)
None of the award funds (includes federal share and Recipiagt cost share) may be used for a
project for infrastructure unless: w

(1) all iron and steel used in the project is pi€dysed§yn the United States—this means all
manufacturing processes, from the initial me stage through the application of

coatings, occurred in the United States;*
(2) all manufactured products use(@ préject are produced in the United States—this
means the manufactured produgiyvas Manufactured in the United States; and the cost of
the components of the manufa product that are mined, produced, or manufactured
in the United States is e@ 55 percent of the total cost of all components of the
manufactured product, other standard for determining the minimum amount of
domestic content of ufactured product has been established under applicable law
or regulation; and

(3) all const ti%naterials1 are manufactured in the United States—this means that all
manufact@ ocesses for the construction material occurred in the United States.

The Buy Requirement only apply to articles, materials, and supplies that are consumed
in, inEQrAyIa to, or affixed to an infrastructure project. As such, it does not apply to tools,
eq% d supplies, such as temporary scaffolding, brought to the construction site and
remo t or before the completion of the infrastructure project. Nor does the Buy America
Requirement apply to equipment and furnishings, such as movable chairs, desks, and portable
computer equipment, that are used at or within the finished infrastructure project but are not an
integral part of the structure or permanently affixed to the infrastructure project.

1 Excludes cement and cementitious materials, aggregates such as stone, sand, or gravel, or aggregate binding
agents or additives.

17



Department of Energy FAL-2023-01
November 01, 2022

The Buy America Requirement does not statutorily apply to Prime Recipients that are For-Profit
Entities. However, the Buy America Requirement is applicable to a For-Profit Entity if: (1) itisa
sub-recipient or sub-awardee under an award that contains the Buy America Requirement term
and condition, or (2) it is the Prime Recipient that voluntarily chooses to use domestically
sourced iron, steel, manufactured products, and constructions materials by stating so in its
proposed application containing an infrastructure project. If the For-Profit Entity specifically
states that it will comply with the Buy America Requirements in its application and it is gelected
for award, its award will contain a Buy America Requirement for Infrastructure Projects&

and condition. Q
T

The Prime Recipient is responsible for flowing the Buy America Requireme o all sub-
awards, all contracts, subcontracts, and purchase orders for work perform r Jhe proposed
infrastructure project, including to For-Profit Entities when the For-Prgfig Engityis a sub-
recipient or sub-awardee.

Recipients must certify or provide equivalent documentation for proof g# compliance that a good
faith effort was made to solicit bids for domestic products uWe nfrastructure project under

this award.

Recipients must also maintain certifications or equigal tgcumentation for proof of compliance
that those articles, materials, and supplies that are coMmed in, incorporated into, affixed to, or
otherwise used in the infrastructure project, not c§ered by a waiver or exemption, are produced
in the United States. The certification or pfogid pliance must be provided by the suppliers
or manufacturers of the iron, steel, manufa @ prdducts and construction materials and flow
up from all subawardees, contractors af}{ vendors to the recipient. Recipients must keep these
certifications with the award/project f d be able to produce them upon request from DOE,

auditors or Office of Inspector e@
C. DOE Submission Requy s for Full Application

Within the first two pages workplan or project description, applicants must provide a short
statement on whether ¢ ct will involve the construction, alteration, maintenance and/or
repair of infrastructﬁ e United States. The ultimate determination about whether a project
includes infrast mains with DOE, but the applicant’s statement will assist project
planning and on of the Buy America Requirement, which may impact the project’s
proposed nd/or schedule.

In limited circumstances, DOE may waive the application of the Buy America Requirement in an
award where DOE determines that:

(1) applying the Buy America requirements would be inconsistent with the public interest
(Public Interest);
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(2) the types of iron, steel, manufactured products, or construction materials are not
produced in the United States in sufficient and reasonably available quantities or of a
satisfactory quality (Non-Availability); or

(3) the inclusion of iron, steel, manufactured products, or construction materials produced
in the United States will increase the cost of the overall project by more than 25 percent

(Unreasonable Cost).

DOE will only process waiver requests after an award has been made and for which the N
have been submitted in accordance with the term and conditions of the award. Wai ues
must be reviewed by DOE and the Office of Management and Budget’s Made ip Am Office
and are subject to a public comment period of no less than 15 calendar days. 6

DOE or OMB may request additional information for consideration of 4 Wr DOE
may reject or grant waivers in whole or in part depending on its revie s, and/or
feedback from OMB or the public. DOEs final determination regaglifyy ®s#foval or
rejection of the waiver request may not be appealed by a Recipient.

Wollowing:

tion Number, Assistance Listing

Requests to waive the Buy America Requirement must i

e Waiver type (Public Interest, Non-Avail
e Recipient name and Unique Entity Identi\

e Award information (Federal Award Idgntifi
number);
0

e A brief description of the proje@ ion, and the specific infrastructure
involved,

e Total estimated project co estimated federal share and recipient cost

share breakdowns; @

e Total estimated inf re costs, with estimated federal share and recipient

cost share brea

e Listand desci of iron or steel item(s), manufactured goods, and/or

constructi @erlal(s) the recipient seeks to waive from the Buy America

Requirerﬁi ¥icluding name, cost, quantity(ies), country(ies) of origin, and

relev uct Service Codes (PSC) and North American Industry
ClSN ion System (NAICS) codes for each;

o % led justification as to how the non-domestic item(s) is/are essential the

ect,

% certification that the recipient made a good faith effort to solicit bids for
domestic products supported by terms included in requests for proposals,
contracts, and non-proprietary communications with potential suppliers;

e Ajustification statement—based on one of the applicable justifications outlined
above—as to why the listed items cannot be procured domestically, including
the due diligence performed (e.g., market research, industry outreach, cost
analysis, cost-benefit analysis) by the recipient to attempt to avoid the need for a
waiver. This justification may cite, if applicable, the absence of any Buy
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America-compliant bids received for domestic products in response to a
solicitation; and
e Anticipated impact to the project if no waiver is issued.

The following principles should be incorporated as minimum requirements in waiver
request:

e Time-limited: Consider a waiver constrained principally by a length of time,
rather than by the specific project/award to which it applies. Waivers of thj \
type may be appropriate, for example, when an item that is “non-availab%g
widely used in the project. When requesting such a waiver, the recigjent g
identify a reasonable, definite time frame (e.g., no more than one myYears)

thglaiver

designed so that the waiver is reviewed to ensure the conditio
(“non-availability”) has not changed (e.g., domestic suppli vefogeome more
available).

e Targeted: Waiver requests should apply only to the item(sjigfroduct(s), or
material(s) or category(ies) of item(s), product(s%terlal(s) as necessary
a

and justified. Waivers should not be overly b will undermine
domestic preference policies.

e Conditional: The recipient may request a VWver with specific conditions that
support the policies of IIJA/BABA gnqExecutive Order 14017.

Q

V. Award Term and Co on

Prescription: @

This term must be include; rds that the program office has determined, or the

applicant has stated, con nfrastructure projects or activities. This term should not be
included in prime a ade to For-Profit Entities unless the For-Profit Entity, through
its proposal or ne?%t , has agreed to the Buy America Requirement.

Term XX. merican Requirement for Infrastructure Projects

A. Definitions
Components are defined as the articles, materials, or supplies incorporated directly into the end
manufactured product(s).

Construction Materials are an article, material, or supply—other than an item primarily of iron
or steel; a manufactured product; cement and cementitious materials; aggregates such as stone,

sand, or gravel; or aggregate binding agents or additives—that is used in an infrastructure project
and is or consists primarily of non-ferrous metals, plastic and polymer-based products (including
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polyvinylchloride, composite building materials, and polymers used in fiber optic cables), glass
(including optic glass), lumber, drywall, coatings (paints and stains), optical fiber, clay brick;
composite building materials; or engineered wood products.

Domestic Content Procurement Preference Requirement- means a requirement that no
amounts made available through a program for federal financial assistance may be obligated for
an infrastructure project unless—

(A) all iron and steel used in the project are produced in the United States;
(B) the manufactured products used in the project are produced in the Uni tes; or
(C) the construction materials used in the project are produced in th%ﬁ States.

Also referred to as the Buy America Requirement. (](

Infrastructure includes, at a minimum, the structures, facilities, an @1 t located in the
United States, for: roads, highways, and bridges; public transportao s, ports, harbors, and
other maritime facilities; intercity passenger and freight railroads; frefg#t and intermodal
facilities; airports; water systems, including drinking water Wtewater systems; electrical
transmission facilities and systems; utilities; broadband i?k re; and buildings and real

property; and generation, transportation, and distribygfon §¢fenergy -including electric vehicle
(EV) charging.

The term “infrastructure” should be interpretedﬁdly, and the definition provided above
\VE.

should be considered as illustrative and nw

Manufactured Products are items us@for a¥ infrastructure project made up of components
that are not primarily of iron or steel; ction materials; cement and cementitious materials’
aggregates such as stone, sandér@ , Or aggregate binding agents or additives.

Primarily of iron or steel me eater than 50% iron or steel, measured by cost.

Project- means the co% , alteration, maintenance, or repair of infrastructure in the United
States.

Public- The Buy, &ta Requirement does not apply to non-public infrastructure. For purposes

of this guida, structure should be considered “public” if it is: (1) publicly owned or (2)

privately@p ut utilized primarily for a public purpose. Infrastructure should be considered
<

to bgFmt1 rImarily for a public purpose” if it is privately operated on behalf of the public or
isa epf public accommodation.

B. Buy America Requirement
None of the funds provided under this award (federal share or recipient cost-share) may be used
for a project for infrastructure unless:

1. Alliron and steel used in the project is produced in the United States—this means all
manufacturing processes, from the initial melting stage through the application of
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coatings, occurred in the United States;

2. All manufactured products used in the project are produced in the United States—this
means the manufactured product was manufactured in the United States; and the cost of
the components of the manufactured product that are mined, produced, or manufactured
in the United States is greater than 55 percent of the total cost of all components of the
manufactured product, unless another standard for determining the minimum amount of
domestic content of the manufactured product has been established under applicww

or regulation; and Q
3. All construction materials are manufactured in the United States—thiggfieargthat all
manufacturing processes for the construction material occurred in ?Lite States.

consumed in, incorporated into, or permanently affixed to an infraStryetyre project. As such, it
does not apply to tools, equipment, and supplies, such as temporary s@#tfolding, brought into the
construction site and removed at or before the completion o iggrastructure project. Nor does
a Buy America Requirement apply to equipment and furiys'$ such as movable chairs, desks,
and portable computer equipment, that are used at ghiy the finished infrastructure project
but are not an integral part of the structure or permarNQtly affixed to the infrastructure project.

The Buy America Requirement only applies to articles, materials, @es that are

Recipients are responsible for administering theg qward in accordance with the terms and
conditions, including the Buy America Rme The recipient must ensure that the Buy
America Requirement flows down to & sub ds and that the subawardees and subrecipients
comply with the Buy America Requir t. The Buy America Requirement term and condition
must be included all sub-awards, , subcontracts, and purchase orders for work
performed under the infrastruc

C. Certification of Co
Recipients must certify,
faith effort was mad
this award.

e
de equivalent documentation for proof of compliance that a good
cit bids for domestic products used in the infrastructure project under

Recipients maintain certifications or equivalent documentation for proof of compliance

that thos% , materials, and supplies that are consumed in, incorporated into, affixed to, or
othg/Mse in the infrastructure project, not covered by a waiver or exemption, are produced
in t%ed States. The certification or proof of compliance must be provided by the suppliers
or maruracturers of the iron, steel, manufactured products and construction materials and flow
up from all subawardees, contractors and vendors to the recipient. Recipients must keep these

certifications with the award/project files and be able to produce them upon request from DOE,
auditors or Office of Inspector General.

D. Waivers
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When necessary, recipients may apply for, and DOE may grant, a waiver from the Buy America
Requirement. Requests to waive the application of the Buy America Requirement must be in
writing to the CO. Waiver requests are subject to review by DOE and the Office of Management
and Budget, as well as a public comment period of no less than 15 calendar days.

Waivers must be based on one of the following justifications:

1. Public Interest- Applying the Buy America Requirement would be inconsistent with the
public interest;

2. Non-Availability- The types of iron, steel, manufactured products, or constr
materials are not produced in the United States in sufficient and reasonably a%)le
quantities or of a satisfactory quality; or /7

3. Unreasonable Cost- The inclusion of iron, steel, manufactured pro or Jonstruction
materials produced in the United States will increase the cost of % project by
more than 25 percent. 6

Requests to waive the Buy America Requirement must include the(f%/ing:

e Waiver type (Public Interest, Non-Availability, o Uwable Cost);

e Recipient name and Unique Entity Identifier (LE

e Award information (Federal Award Identifiggti mber, Assistance Listing
number);

e A brief description of the project, its Iom, and the specific infrastructure

involved;
e Total estimated project cost, with (@ed ederal share and recipient cost share

breakdowns;

e Total estimated infrastructure with estimated federal share and recipient cost
share breakdowns;

e List and description of ¢ teel item(s), manufactured goods, and/or
construction materi recipient seeks to waive from the Buy America

Product Servi es (PSC) and North American Industry Classification System
(NAICS) ¢ f@Feach;
e A detaile iTication as to how the non-domestic item(s) is/are essential the

proj
o AC Qtion that the recipient made a good faith effort to solicit bids for domestic
% s Supported by terms included in requests for proposals, contracts, and non-
[ ]

Preference, indij%i me, cost, quantity(ies), country(ies) of origin, and relevant

prietary communications with potential suppliers;

justification statement—based on one of the applicable justifications outlined
above—as to why the listed items cannot be procured domestically, including the
due diligence performed (e.g., market research, industry outreach, cost analysis,
cost-benefit analysis) by the recipient to attempt to avoid the need for a waiver. This
justification may cite, if applicable, the absence of any Buy America-compliant bids
received for domestic products in response to a solicitation; and

e Anticipated impact to the project if no waiver is issued.
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The recipient should consider using the following principles as minimum requirements
contained in their waiver request:

e Time-limited: Consider a waiver constrained principally by a length of time, rather
than by the specific project/award to which it applies. Waivers of this type may be
appropriate, for example, when an item that is “non-available” is widely used in the
project. When requesting such a waiver, the Recipient should identify a reasonable,
definite time frame (e.g., no more than one to two years) designed so that the
waiver is reviewed to ensure the condition for the waiver (“non-availability”) aa\
not changed (e.g., domestic supplies have become more available). 6

e Targeted: Waiver requests should apply only to the item(s), product(s /
material(s) or category(ies) of item(s), product(s), or material(s) a € and
justified. Waivers should not be overly broad as this will undergaige stic
preference policies.

e Conditional: The recipient may request a waiver with specificfg#hditions that
support the policies of IIJA/BABA and Executive Onger 14017.

' '%ormaﬂon for consideration
of this wavier. DOE may reject or grant waivers in in part depending on its

review, analysis, and/or feedback from OMB or the p®lic. DOEs final determination
regarding approval or rejection of the waiver r st may not be appealed. Waiver requests

may take up to 90 calendar days to procesw

DOE may request, and the recipient must provide, a
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