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FEDERAL AGENCIES

FA1 - U.S. Department of the Interior

Document Accession #: 20220512-5045 Filed Date: 05/12/2022

United States Department of the Interior

OFFICE OF T11E SECRETARY
Office of Environmenial Policy and Compliance
Custom House, Room 244
200 Chestnut Strect
Philadelphia, Pennsylvania 19106-2904

IN EPLY REFER 1O

May 12, 2022

41121
ER 22/0125

Kimberly D. Bose, Secretary

Federal Energy Regulatory Commission
Mail Code: DLC, HL-11.2

888 First St., NE

Washington, DC 20426

RE:  Draft Environmental Impact Statement for the Commonwealth LNG Project, FERC Nos.
CP19-502-000, CP19-502-001, Cameron Parish, Louisiana

Dear Scerctary Bosc:

The U.S. Department of the Interior (Department) has revicwed the Draft Environmental Impact
Statement for the Commonwealth LNG Project. The Depariment does not have comments at this
lime.

Thank you for the opportunity to comment.
Sineerely,
Digitally signed by
JOHN JOHN NELSON
Datc: 2022.05.12
NELSON  geo511 oo
John Nelson
Regional Environmental Ofticer

Electronic distribution: https://fcrconline.ferc.gov/

FA1-1

FA1-1

Comment noted.
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May 23,2022

Kimberly D. Bose, Secretary

Federal Energy Regulatory Commission
888 First Street NE, Room 1A
‘Washington, DC 20426

Re: Docket No. CP19-502-000 and 001: Commonwealth LNG Project Draft Environmental
Impact Statement, Cameron Parish, Louisiana

Dear Secretary Bose:

The Region 6 office of the U.S. Environmental Protection Agency (EPA) has reviewed the
Federal Energy Regulatory Commission (FERC) Draft Environmental Impact Statement (EIS)
(CEQ Number 20220044) for the Commonwealth LNG Project. The draft EIS was reviewed
pursuant to the National Environmental Policy Act (NEPA), the Council on Environmental
Quality regulations (40 CFR Parts 1500 — 1508), and by our NEPA review authority under
Section 309 of the Clean Air Act.

Commeonwealth LNG, LLC (Commonwealth) requests authorization to site, construct, and
operate a natural gas liquefaction and export terminal and an integrated Natural Gas Act (NGA)
Section 3 natural gas pipeline, in Cameron Parish, Louisiana. The FERC Commonwealth LNG
Project consists of two main components: 1) construction and operation of the LNG export
terminal, which includes six LNG plant facilities to liquefy natural gas, six tanks to store the
LNG, an LNG carer loading/berthing facility (marine facility), and other appurtenant facilities;
and 2) construction and operation of 3.0 miles of 42-inch diameter pipeline and one new meter
station to deliver natural gas to the Terminal. The Project would produce 8.4 million metric
tonnes per annum (MTPA) of LNG for export on an average of 156 LNG carriers per year.
Commonwealth proposes to use modular techniques to construct the liquefaction plants and
portions of the LNG storage tanks off-site in combination with traditional on-site construction
practices for other terminal and pipeline components.

The EPA's primary concerns are with the offshore disposal of dredged material, disclosure and
assessment of Greenhouse Gas Emissions and Air Quality impacts, and committing to mitigation
for the potential impacts on the adjacent environmental justice community. We provide the
following detailed comments for vour consideration.

Marine, Coastal and Nonpoint Source

The EIS states, “Commonwealth would transport dredge slurry through a floating slurry pipe
from the marine facility area to an approximately 1,100-acre DMPA about 500 feet offshore of
the Gulf of Mexico shoreline directly south of the Terminal (west of the Calcasieu Bar Channel FA2-1
jetty and east of Holly Beach).” The EPA Ocean Dumping Program has previously requested
“documentation to be provided that demonstrates that this material would actually deposit onto
Holly Beach via new modeling efforts and/or documentation from the Venture Global LNG
project which previously utilized beach nourishment for Holly Beach” during the comment

FA2-1

Commonwealth is no longer planning to dispose of dredge spoils
offshore of Holly Beach as originally described.
Commonwealth’s newly proposed dredge spoils disposal site is
inland and would not be regulated under the MPRSA.

Federal Agency Comments
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period for the Administrative Draft Environmental Impact Statement (EIS). EPA has not
received such documentation, and again requests this information to determine if the actions
proposed are regulated under the Marine Protection, Research, and Sanctuaries Act (MPRSA)
(also known as the Ocean Dumping Act).

Climate Change
EPA’s detailed comments include recommendations for consistent disclosure and consideration

of upstream and downstream emissions, and analyzing greenhouse gas (GIIG) emissions in the
context of national GHG reduction policies and state reduction targets. Our comments also
disclose the climate impacts by usmg the estimated social cost of GHGs, improving the
application of mitigation measures, incorporating climate adaptation, and considering climate-
related environmental justice.

Greenhouse Gas Emissions and Climate-Related Impacts

EPA recommends that FERC avoid solely expressing project-level emissions as a
fractional percentage of national or state emissions or reduction targets. This approach
trivializes substantial project-scale GHG emissions and is also misleading given the
nature of the climate policy challenge to reduce GHG emissions from a multitude of
sources, each making relatively small individual contributions to overall GHG emissions.
For example, the EIS indicates that direct emissions of the Terminal would represent 2.3
percent and 3.3 percent of Louisiana’s 2025 and 2030 reductions targets to reduce net
GHG emissions 26 to 28 percent by 2025 and 40 to 50 percent by 2030 (compared to
2005 levels) and net-zero GHG emissions by 2050. However, there is no discussion
whether this increase conflicts with the State reduction targets. While 2.3-3.3 percent
seems like a small number, it appears substantial for a single project. EPA recommends
that the EIS ineclude a discussion of whether these increases are consistent with the State
plan and in conjunction with the cumulative impacts of the numerous other LNG and
pipeline development projects in the State. EPA recommends that NEPA documents
discuss the conflict between GHG emissions and national, state, and local GHG reduction
policies and goals, and ways that these contributions can potentially be mitigated.

The draft EIS does not quantify the upstream and downstream emissions associated with
natural gas production and use. Both upstream and downstream GHG emissions are
clearly reasonably foreseeable indirect impacts for NGA section 3 projects. Whether
downstream GIG emissions occur within the United States or outside of the United
States is not relevant in assessing their climate impacts, given that GHGs have impacts
that are global in scale. Whether a project serves domestic consumption or export would
not meaningfully affect the location of upstream GHG emissions, which in most cases
would be from domestic sources. Given the reasonably close causal relationship between
upstream and downstream emissions and FERC’s authorization role under the NGA for
section 3 projects, FERC should usefully disclose and consider, in its NEPA and NGA
analyses, the often large-scale upstream and downstream emission impacts of NGA
section 3 projects. Additionally, because the expected life of the Terminal and pipeline
facilities is decades long, this project would effectively lock-in the production of the gas
needed to support operation at the facility’s certificated capacity. In other words, the
purpose of the proposed project is to liquify natural gas for transport and consumption,
and that natural gas must be produced and will presumably be used.

Page 2 of 3

FA2-1

FA2-2

FA2-3

FA2-2 The Commission has stated in recent orders that the comparisons
provide additional context in considering a project’s potential
impact on climate change. See Order Issuing Certificates and
Approving Abandonment, 178 FERC § 61,199 (2022) at P89;
and Order Issuing Certificate, 178 FERC 9 61,198 (2022) at P48.

FA2-3 See revised section 4.13.2.11.
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Adaptation and Resiliency of Project to Climate Impacts
o  EPA recommends the EIS consider and disclose climate resilience and adaption planning

in the project design, including measures to be taken to ensure resilience to protect the
infrastructure investment from the effects of climate change (on the project). The long-
lived nature of LNG infrastructure and coastal location, makes consideration of the
ongoing and projected impacts of climate change even more important. Considering
potential climate change impacts helps ensure that investments made today continue to
function and provide benefits, even as the climate changes. EPA recommends that the
EIS specifically discuss how climate resiliency has been considered in the design of the
proposed action and alternatives, and any related measures to protect against impacts
from increased flooding, etc., should be discussed and included, as appropriate, in the
conclusion and recommendations section, as well as any impacts these measures could
have on surrounding communities. Consideration of these impacts might help avoid
infrastructure investments in vulnerable locations, and unintended impacts on local
communities.

Social Cost of Greenhouse Gases — SC-GHG

e Tomore fully assess climate impacts and help weigh their significance in cost-benefit
balancing for a proposed project, EPA strongly recommends FERC disclose climate
damages and benefits through the use of the Social Cost of GHG (SC-GHG). Such
estimates reflect the best available science and methodologies to monetize the value of
net changes in direct and indirect GHG emissions resulting from a proposed action to
society. The estimates provide the decisionmakers and public meaningful information on
the impacts of the project’s GHG emissions for NEPA purposes including disclosing
GIIG impacts and benefits of mitigation and for comparison across alternatives. The
draft EIS reports direct annual operational COze emissions of about 3,382,954 metric tons
COze/yr. Based on these estimates and the current interim 8C-COa, the present estimated
monetized value of climate impacts associated with the operational emisgions (over 2023
to 2050) would be approximately 4.3 billion (2020 dollars)." While FERC did not
provide estimates for the reasonably foreseeable indirect emissions from upstream natural
gas production and downstream natural gas production, EP A notes that those emissions
may be significant, and should be estimated and their impacts monetized using the SC-
GIG.

GHG and Air Quality Mitigation
e The draft EIS only mentions carbon sequestration as a possible mitigation for the
project’s GHG emissions. The EIS indicates that “Commonwealth states that carbon
capture technologies are not technically feasible for the project, primarily due to the lack
of existing sequestration infrastructure.” However, the draft EIS mdicates that “other

! The interim SC-CO; estimates are presented and described in detail in the Interagency Working Group on the
Seacial Cost of Greenhouse Gases (IWG) February 2021 Technical Suppart Document: Social Cost of Carbon,
Methane, and Nitrous Oxide Interim Estimates under Executive Order 13990, available at:
/02/TechnicalSupportDocument SocialCostofCarbonMethane
NitrousOxide.pdf . For the calculations presented in this letter, the SC-CO; is applied to all CO-e emissions changes
because the draft EIS does not provide the emissions for each GHG separately. It would be more appropriate to
apply the gas-specilic social cost estimate to emissions changes of each GHG (1.e., use SC-CO; to monetize CO»
emissions changes, and use SC-CH, to monetize CH, emissions changes).

Page 3 of 4

FA2-4

FA2-5

FA2-6

FA2-4

FA2-5

FA2-6

The potential impacts of natural hazards on the Project are
discussed in sections 4.1.5 and 4.12.1.

See revised section 4.13.2.11, where the Project’s social cost of

greenhouse gases is calculated .

See revised section 4.13.2.11.
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LNG projects in the general Project vicinity, such as Rio Grande LNG, LLC (Docket No.
CP22-17) and Venture Global’s CP2 LNG project (Docket No. CP22-21), which would FA2-6
be constructed about 1.5 miles from the proposed Commonwealth LNG terminal, have
found that carbon capture and sequestration would be feasible for their projects and have
proposed to implement it as part of their projects” (p.4-364). Hence, the statement
regarding lack of infrastructure does not seem supported. EPA recommends that the EIS
clarity this inconsistency, and consider adoption of all reasonably feasibly mitigation, as
required under NEPA.

e The draft EIS indicates that to “identify leaking equipment such as valves, flanges, and . . L
seals, Commonwealth would use a site-specific program using a combination of design FA2-7 Commonwealth states it will perform leak detection within the
and auditory/visual/olfactory leak detection methods. Auditory/visual/olfactory leak FA2-7 LNG Faci]ity and along the Pipeline ,as required by 49 CFR
detection would involve control system monitoring and routine visual inspections and 192.706, and would include annual leakage surveys, monthly

observations (such as fluids dripping, spraying. misting, or ¢louding from or around | . ial bal d24/7 o
components), sound (such as hissing), and smell.” EPA suggests that auditory, visual and volumetric material balances, an pressure monitoring.

olfactory leak detection may be inadequate for a facility of this size and the proposed Commonwealth will further define the leak-detection
quantity of methane emissions. More appropriate commereially available technologies technology(ies) during final design.

would include optical gas imaging, point coneentration sensors, hyperspectral cameras,
differential absorption Lidar, and drone mounted TDLAS systems. These technologies
can then be supplemented by the auditory, visual, and olfactory detection and inspection
methods discussed.

o EPA encourages FERC to routinely adopt all practicable GIIG mitigation measures, even
where project benefits outweigh adverse environmental impacts, given the reasonableness FA2-8 Section 4.11.1.5 has been revised to include additional steps

of such measures [rom a public interest and necessity standpoint. We recommend that Commonwealth would take to minimize fugitive emissions of
FERC consider practicable mitigation measures from Natural Gas STAR and Methane g

Challenge programs to reduce any potential GHG emissions attributable to the project. methane and other VOCs. Commonwealth is currently reVieWing
EPA also recommends that FERC incorporate such mitigation measures into the whether to participate in the Natural Gas STAR and Methane
proposed terms and conditions required as part of certificate issuance. Potential Challenge programs, which exist for operating facilities.
mitigation options for FERC to consider for this proposed action include, but are not FA2-8

limited to. methane reduction activities to reduce emissions through several technologies
and practices such as:

. Route gas to a compressor or capture system for beneficial use; including routine
venting from condensate storage tanks;

. Using work practice standards and equipment types that minimize leaks and
venting, including ultrasonic flow meters and low bleed pneumatic devices;

. Operate storage wells below fracture pressure;

. Perform routine leak detection at all compressor seals and wellhead components;
and

. Ultilize hot tapping, a procedure that makes a new pipeline connection while the
pipeline remains in service, flowing natural gas under pressure, to avoid the need to
blow down gas.

More information on these and other potential mitigation measures may be found at
https://www.epa.gov/natural -gas-star-program/recommended-technologies-reduce-methane-

SIMISS10NS

Page 4 of §
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Environmental Justice

Disprapartionate Impact Factors FA2-9 Consis‘lcent with Prorrllising Practic§s apq Executiye Qrder 12898,
The EIS cites the Promising Practices for EJ Methodologies in NEP.A Reviews report (see we reviewed the Project to determine if its resulting impacts
Section 4.9.12.3 at p.4-171, FN65) for its decision to limit the identification of potential would be disproportionately high and adverse on minority and

disproportionately high and adverse impacts to a single factor for consideration (i.c., whether the | FA2-9

impact is predominantly borne by the community with EJ concerns). While the selected factor low-income populations and also whether impacts would be

can play an important role in informing whether a disproportionately high and adverse impact significant. Promising Practices provides a number of options for

may exist, and agencies have wide discretion regarding their environmental justice analysis determining whether an action will cause a disproportionately

methods, the rationale for limiting the analysis to this single factor is unclear. For instance, the high and adverse impact For this proj ect. staff considers impacts
- >

Promising Practices report lists six factors, any of which, if met, could indicate a potential h domi Ivb b . | iusti
disproportionately high and adverse impact. that are pre .omlngnt y orne. y an eneronmenta Jus.tlce
community including the project location and the project’s

Visual Resource EJ Impacts human health and environmental impacts on EJ communities
CEQ’s Environmental Justice Guidance Under the National Environmental Policy Act (1997) including direct. indirect. and cumulative impacts when
& 9

lists several factors for agencies to consider (three focused on human health effects and three on P . .. .
environmental effects) regarding disproportionately high and adverse impacts. CEQ’s determining if impacts on an environmental justice community

environmental effects-related factors focus on whether the impacts are: 1) significant, per NEPA; are disproportionately high and adverse. See Section 4.9.16.3.
2) appreciably exceed those to the general population; or 3) oceur in a community affected by For this project, staff has determined that impacts would be
cumulative or multiple exposures. Based on information provided in the EIS, the proposed disproportionately high and adver

project appears to meet all three of these factors for visual resources impacts to the town of Sproportionately high and adverse
Cameron and other residents of Census Tract 9702.01, Block Group 3. Therefore, EPA suggests
this likely represents a disproportionately high and adverse impact.

Supplemental Analysis Supporting Visual Resource EJ Impacts

‘The first CEQ factor listed for considering disproportionately high and adverse impacts is
whether there is a significant (per NEPA) impact to a community with EJ concerns. The EIS
identifies the town of Cameron as a community with EJ concerns in the project area (p.4-179).
The EIS states the “proposed Terminal would be visible to...residents of Holly Beach and
Cameron” (p.4-154). The EIS concludes “the permanent changes in the viewshed, would have a
permanent and significant adverse effect on those environmental justice communities near the FA2-10 FA2-10 See response to comment FA2-9.
Project” (p.4-180). This information appears to potentially meet the first factor listed in CEQ’s
EJ guidance.

The second CEQ) factor speaks to whether the impact to the conununity with EJ concerns
appreciably exceeds that of the general population. The EIS states flares, lighting, and storage
tanks from the project may be visible for several miles (p. 4-346) and “in general, the magnitude
and intensity of the alorementioned impacts would be greater for individuals and residences
closest to the Project’s facilities and would diminish with distance™ (p.4-178). Cameron appears
to be the town in closest proximity to the proposed project, with the nearest residence in this
environmental justice Census Block Group approximately 3,300 feet away (p. ES-8). This
appears to indicate the visual impacts from the project to Cameron residents may appreciably
exceed those of the general population, particularly compared with block groups at the outer
boundaries of the project’s 23-mile EJ analysis buffer arca,

The third CEQ factor is whether the community with EJ concerns experiences cumulative or
multiple impacts. The EIS states the “construction of Commonwealth, Calcasicu Pass, and CP2
would result in several industrial sites in a concentrated area” and motorists travelling “the 2.5-
miles between the Cameron Ferry East Landing through the town of Cameron would have direct

Page Sof 6
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views of all three [acilities and associated structures™ (p.4-346). “The terminals and all

associated structures and buildings would be highly visible from...the town of Cameron™ (p.4- FA2-10
352). The EIS concludes the project would result in significant cumulative visual impacts (p. 4-

346). This information appears to indicate the residents of Cameron may be affected by

considerable cumulative visual impacts, which would meet the third CEQ disproportionate

impact factor.

‘We appreciate the opportunity to review the draft EIS and are available to discuss our comments.
Please send our office an electronic copy of the Final EIS When it1s eleulromcalh filed w1t11 the
Office of Federal Activities usmg the following link: https://www.epa.gov/ -

registration-and-preparing-eis-electronic-submission. If you have any questions, please contact
Gabe Gruta, project review lead at 214-663-2174 or gruta.gabriel(@epa.gov.

Sincerely,

WILLIAM
HAYDEN

for Robert Iouston
Staff Director
Office of Communities, Tribes and
Environmental assessment

Page 6 of 6
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pNITED STATES DEPARTMENT OF COMMERCE
O and

NATIONAL MARINE FISHERIES SERVICE

Southeast Regional Office

263 13 Avenue South

8t. Petersburg, Florida 33701-5505

https://www.fisheries.noaa.goviregion/southeast

May 23, 2022 F/SER46/IM:rs
225-380-0089

Federal Energy Regulatory Commission
Ms. Kimberly D. Bose, Secretary
OEP/DG2E/Gas 4

888 First Street NE, Room 1A
Washington, DC 20426

Dear Ms. Bose:

NOAA’s National Marine Fisheries Service (NMFS) Southeast Region Habitat Conservation
Division received your letter dated March 31, 2022, requesting initiation of an essential fish
habitat (EFH) consultation and has reviewed the Federal Energy Regulatory Commission’s
(FERC) Draft Environmental Impact Statement (DEIS) for the Commonwealth LNG, LLC
(CLNG) project dated March 31, 2022. The applicant, CLNG, filed their application with FERC
on August 20, 2019, under docket numbers CP19-502-000 and CP19-502-001. The applicant
proposes to site, construct, and operate a natural gas liquefaction and export facility, including a
3.0-mile-long, 42-inch diameter natural gas pipeline integrated with two interconnection
facilities, one metering station, one pig launcher facility, a 47-acre marine berth and dock, and a
water control structure located in Cameron Parish, Louisiana. The proposed project would
require dredging and in-water pile driving to construct the marine berth and biennial
maintenance dredging to maintain the depth of the marine berth. Your letter also stated the
proposed construction of the LNG facility would permanently fill 11.9 acres of tidally influenced
emergent wetlands, 1.6 acres of tidal slough habitat, and 1.2 acres of open water; and
construction of the pipeline would temporarily impact 43.6 acres of tidally influenced emergent
wetlands along the 3.0-mile right-of-way (ROW), including permanent fill of 0.3 acre of tidally
influenced emergent wetlands to construct the aboveground facilities.

On September 17, 2019, NMFS agreed to serve as a Cooperating Agency on this project as it
was originally being reviewed under One Federal Decision (OFD) and we have special expertise
and jurisdiction by law in regards to the Endangered Species Act, Marine Mammal Protection
Act, and Magnuson Stevens Fishery Conservation and Management Act (MSA). The following
comments are provided in accordance with provisions of the Fish and Wildlife Coordination Act
{16 U.S.C. 661 et seq.) and 600.920 of the MSA (Magnuson-Stevens Act; P.L. 104-297). It
should be noted required consultations with NMFS pursuant to the EFH provisions of the MSA
and the Endangered Species Act were previously “paused” on the OFD Permitting Dashboard
from March 16, 2020, to September 24, 2021, due to the delay in the availability of DEIS, for
which federal agencies’ consultations arc dependent. During the “pause”, NMFS also reviewed
and commented on the Joint Public Notice MYN-2018-00250-WLL dated May 11, 2020, from
the United States Army Corps of Engineers (USACE) for the CLNG project. Furthermore,
NMEFS received via an email from CLNG dated February 14, 2022, a courtesy copy of the

e
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applicant’s revised February 2022 EFH assessment to FERC (herein referred to as the
“applicant’s assessment”) and the February 2022 Dredge Materials Management Plan (DMMP)
included as Appendix A of the applicant’s assessment.

Through publication of the DEIS on March 31, 2022, including the EFH Section 4.6.3 (herein
referred to as the “DEIS-EFH™), FERC requested initiation of EFH consultation with NMFS and FA3-1 Section 4.6.3 and appendix D provides a revised EFH assessment
requested NMFS consi@er ﬂ:le DEIS-EFH as the rf:quired EFH Assessment. Based on the limited reflecting Commonwealth's most recently proposed Project

and sometimes conflicting information provided in the applicant’s assessment, DMMP, and the
DEIS-EFH, the NMEFS has determined the FERC’s DEIS-EFH assessment is incomplete.
Therefore, NMES cannot concur with FERC’s Imdings that the project would not adversely
impact EFH. As such, this NMFS response includes comments on the applicant’s assessment,
the DMMP, and the DEIS-EFH, which should be considered as technical assistance to inform the
OFD Permitting Dashboard Milestone No.2 — “NOAA determines the EFI assessment is
complete and initiates consultation™. Once a complete EFH assessment is available, FERC
should provide it to NMFS for review according to the agreed upon Permitting Dashboard
milestone dates.

details.
FA3-1

Importantly, it should be noted the CLNG project evaluated in the DEIS is not the significantly
revised project currently being proposed by the applicant. The current project proposal includes FA3-2 See response to FA3-1.
construction and/or operations of the: {1) facility; (2) pipeline route including ROW, temporary
workspace (T'WS}), additional temporary workspace, temporary access roads {TAR), and
aboveground facilities (AGF) (herein referred to as the “pipeline route™); (3) marine berth and
dock areas; (4} Nearshore Disposal Area (NDA}); and (5} a water control structure. The DEIS- FA3-2
EFH assessment does not include the current DMMP impacts, nor the appropriate analyses of the
impacts of the NDA on nearshore EFH in the Gulf of Mexico or the potential impacts from the
proposed water control structure. Based upon the currently proposed plans provided by the
applicant and not documented in the DEIS, NMFS has determined the proposed project would
adversely impact EFH and associated marine fishery resources and these impacts need to be
documented both in the required EFH assessment and in the final EIS.

EFH Species Impacted

The proposed project is in an area designated as EFII for various life stages of federally managed
species, including post larval and juvenile stages of white shrimp, brown shrimp, red drum, red FA3-3
snapper, gray snapper, lane snapper, gray triggerfish, cobia, greater amberjack, king mackerel,
Spanish mackerel, scalloped hammerhead shark, blacktip shark, and Atlantic sharpnose shark.
The primary categories of EFH affected by project implementation are estuarine emergent marsh
{EEM) consisting of brackish marsh {BM) and intermediate marsh (IM), estuarine oyster reef FA3-3
{EOR), estuarine mud/soft water bottoms (EWB), estuarine water column (EWC), marine non-
vegetated bottoms (MWB), and marine water column (MWC). The impacted MWB and MWC
habitats consist of subtidal unconsolidated, mixed sediments which serve as important nursery
and feeding areas for many fish and invertebrates, including demersal fish that prey upon aquatic
species living on and in the sediments. Detailed information on federally managed fisheries and
their EFH 1s provided in the 2005 generic amendment of the Iishery Management Plans for the
Gulf of Mexico prepared by the Gulf of Mexico Fishery Management Council and in the 2017
Amendment 10 to the Consolidated Atlantic Highly Migratory Species Fishery Management

See response to FA3-1.
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Plan prepared by NMFES as required by the MSA. The 1996 amendments to the MSA require
NMFS, regional fishery management councils, and other federal agencies to identify and protect
important marine and anadromous fish habitat. The EFIH provisions of the MSA support one of
the nation’s overall marine resource management goals — maintaining sustainable fisheries.
Critical to achieving this goal is the conservation and enhancement of the quality and quantity of
suitable marine and estuarine fishery habitats.

In addition to bemg designated as EFH for various federally managed {ishery species, wetlands,
oyster reefs, and water bottoms in the project area provide nursery and foraging habitats for a
variety of recreationally and economically important marine fishery species such as blue crab,
Atlantic croaker, black drum, spotted seatrout, southern flounder, and gulf menhaden. Some of
these species serve as prey for other fish species managed under the MSA by the Gulf of Mexico
Fishery Management Council (e.g., mackerels, snappers, and groupers} and highly migratory
species managed by NMFS (e.g., billfishes and sharks). Wetlands in the project area also
produce nutrients and detritus, important components of the aquatic food web, which contribules
to the overall productivity of the Calcasieu estuary.

EFH Assessment Requirements

As the lead federal agency. FERC is required by the MSA to conduct an EFH consultation with
NMFS and provide a complete EFH assessment. A complete EFH assessment should include all
activities associated with this project and a description of measures taken to avoid, minimize,
mitigate, or offset the adverse impacts of the proposed activities on EFH. Avoidance and
minimization of direct wetland impacts should be pursued to the greatest extent practicable. Ata
minimum, the EFH assessment should include the following project-specific information:

e The NMI'S recommends providing a complete accounting of impacts to onsite tidally
influenced wetlands, oyster reefs, and waterbodies, specifically characterizations and
acreage quantifications of BM, IM, EOR habitats, and EWB, EWC, MWB, and MWC
waterbodies;

e The NMFS recommends providing a clear delineation of impacts to EFH by habitat type
and development of means to avoid and minimize permanent and temporary adverse
impacts to estuarine and marine habitats:

o maps and KMZ files should be provided delineating the alteration or removal of
fish habitat, and conversion of habitat types (wetlands, oyster reefs, and open
waters to developed lands) through fill activities;

e The NMFS recommends providing a revised DMMP specifically including:

o development of an alternative analysis to investigate less damaging alternatives
for the NDA and other dredge disposal locations for the initial dredge and
subsequent maintenance dredges. Include in the analysis a description of the
dredge material transportation to the placement areas;

o clarification of inconsistencies regarding the location of the NDA;

o an assessment of permanent and temporary EFH impacts to IM, BM, EOR, EWB,
EWC MWB, and MWC providing characterizations and acreage quantifications
of each habitat impacted,

o clarification of whether CLNG’s proposed dredge disposal actions at the NDA
would be regulated by the Marine Protection, Research and Sanctuaries Act

FA3-3

FA3-4

FA3-5
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FA3-3

FA3-4

FA3-5

See response to FA3-1.

See response to FA3-1.

See response to FA3-1.

Federal Agency Comments



FEDERAL AGENCIES

FA3 — National Oceanic and Atmospheric Administration
Fisheries Service, Southeast Region

Document Accession #: 20220523-5181

Filed Date: 05/23/2022

{MPRSA) of 1972 (also known as the (cean Dumping Act), provide mitigation
for NDA impacts to EFH, and provide a listing and status of any other federal,
state, or local permits necessary for granting approval to CLNG to use the NDA
for the initial dredge and subsequent maintenance dredging events;

o adescription of the additional equipment planned for use and the methodology to
manage the fill placement including any corrective actions to be taken to prevent
excess mounding within the NDA;

The NMFS recommends providing a description of how permanent and temporary
impacts to estuarine and marine habitats will be mitigated {e.g., facility, pipeline route,
marine berth/dock areas, NDA, and water control structures):

o development of a Permittee Responsible Mitigation and Monitoring Plan
(PRMMP) including success criteria for Beneficial Use of Dredged Materials
{BUDM) from the initial and maintenance dredging events; and/or

o identification of appropriate wetland mitigation banks to offset impacts to EFH;

o the use of a functional assessment and mitigation ratios to determine the quantity
of wetland mitigation bank (MB) credits required, to mitigate for the functions
and values lost, which should be sufficient to offset EFH impacts to tidally
mfluenced estuarine and marine resources; and

The NMF'S recommends providing an operations plan to assess potential structure related
impacts to fisheries access, water quality, and tidal drainage/exchange in all areas
surrounding the facility:

o an operations plan should include triggers for water control structure closures
(e.g., named storm events in the Gulf of Mexico, fixed water level elevations,
crest setting, estimated frequency of closures, etc.);

< an alternatives analysis and hydrological modeling results should be provided for
all structures justifying how particular locations were selected, why each structure
is needed, and how the size and type of each structure was determined; and

o plan and cross sectional views and side slopes should be provided for all
structures associated with this project.

Previous Correspondences

For additional information on the requirements for a complete EFH assessment and appropriate
alternatives to the NDA, the FERC should refer to previous correspondences where NMFS
conveyed our concerns via letters, emails, meetings, and docket (No. CP19-502) postings:

to CLNG in letters dated May 31, 2019, and August 12, 2019, regarding an incomplete
draft EFH assessment and deficiencies in the prelimiary BUDM plan;

to CLNG in letter dated August 12, 2019, also recommending seven alternative BUDM
sites for consideration within CLNG’s required eight to 10-mile pump distance from the
facility for marsh restoration;

i correspondences with CLNG and the FERC on September 24, 2019, docket posting
(No. CP19-502), requesting additional information for inclusion in the final BUDM plan;
via an in person meeting hosted by NMFS on December 18, 2019, with CLNG and other
state and federal agencies to discuss the information recommended for the final BUDM
plan; and provided options for CLNG’s proposed BUDM site to avoid footprint overlaps
with the Coastal Wetlands Planning, Protection and Restoration Act, Oyster Lake Marsh

FA3-5

FA3-6

FA3-7

FA3-8
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FA3-5

FA3-6

FA3-7

FA3-8

See response to FA3-1.

See response to FA3-1.

Section 4.4.1.1 has been revised to better describe the structure in
light of NMFS’ comments; additionally, Commonwealth
proposes to consult NMFS and other agencies for the design of
the stormwater culvert that would be constructed to maintain
hydrological flow from the wetlands west of the Terminal site to
the Calcasieu River.

See response to FA3-1.
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Creation Project CS-79 site;

to FERC by email and docket posting (No. CP19-502) dated March 19, 2020, providing
comments on the Administrative DEIS;

to USACE in letter dated May 27, 2020, regarding the Joint Public Notice MVN-2018-
00250-WLL where NMFS outlined the items required for a complete EFH assessment;
to FERC and CLNG by email and docket posting (No. CP19-502) dated June 25, 2021,
providing comments on revised Resource Reports and revised EFH assessment;

to FERC by email and docket posting {No. CP19-502) dated October 21, 2021, providing
comments on the Notice of Intent to prepare an EIS for the CLN{ project, Request for
Comments on Environmental Issues, and Revised Schedule for Environmental Review;
to FERC by email and docket posting (No. CP19-502) dated October 28, 2021, regarding
modifications to the consultation milestone schedule to reflect FERC’s proposed DEIS
publication date of March 25, 2022;

to FERC by email dated February 7, 2022, providing Administrative DEIS comments;
via a virtual meeting hosted by CLNG on March 23, 2022, with NMFS, USACE, and
Louisiana Department of Natural Resources - Office of Coastal Management (LDNR-
OCM) to discuss NMFS’s concerns regarding selection of appropriate tidally influenced
wetland MBs, appropriate mitigation ratios to offset impacts to EFH, determination of
tidally influenced elevations at the facility site which support EFIL, evaluation of habitat
types and acreages associated with temporary and permanent impacts to EFH, and
discussion of NDA activities as permanent EFH impacts and these activities may be
subject to permitting under the MPRSA of 1972; and

to FERC by email and docket posting {No. CP19-502) dated April 11, 2022, regarding
modifications to the consultation milestone schedule to reflect FERC’s publication of the

DEIS on March 31, 2022.

EFH Impacts Evaluated

According to the information provided in the applicant’s assessment, the DMMP, and the DEIS-
EFH assessment, the total acreage of tidally influenced impacts to EFH associated with the
proposed construction and operations of the LNG facility, pipeline ROWs and route, marine
berth/dock areas, the NDA, and the water control structure is unclear, as well as proposed
mitigation to offset the impacts. The NMFS cross-referenced the information provided in the
applicant’s assessment, the DMMP, and the DEIS-EFH assessment, and incorporated it into
Table 1. The NMFS recommends the FERC clarify information from these documents and
provide us with updated information for consistency and to inform a complete EFH assessment.

FA3-8

FA3-9
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FA3-8

FA3-9

See response to FA3-1.

See response to FA3-1.
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Table 1. Impacts to EFH associated with the CLNG project as provided in the Applicant’s
Assessment, DMMP, and DEIS-EFH assessment. FA3-9 See response to FA3-1.
Project Arca & Applicant’s DMMP DEIS-EFH
EFH Type Impacted Assessment

Marine Berth: Permanent [M Not Provided 1.3 acres Not Provided

Marine Berth: Permanent BM 1.0 acre 1.0 acre Not Provided

Marine Berth: Permanent EOR Not Provided Not Provided Not Provided

Marine Berth: Permanent EWB, EWC, & 0.8 acre 0.8 acre 1.6 acres

Slough

Marine Berth Dredge Arca: EWB & EWC | 47 acres Permanent 47 acres Temporary 47 acres Permanent

NDA Initial Dredge: MWB & MWC 1,100 actes Permanent| 1,100 acres Temporary| 1,100 actes Temporaty|

NDA Biennial Maintenance Dredge: 95 acres Not Provided Not Provided

MWB & MWC Permanent Temporary Temporary FA3-9

Facility: Permanent TM Not Provided Not Provided Not Provided

Facility. Culveris, Roads: Permanent BM 10.9 acres Not Provided Not Provided

Facility, Culverts, Roads: Permanent EEM Not Provided Not Provided 11.9 acres

Facility, Culverts, Roads: Permanent 2.0 acres Not Provided .2 acres

EWB & EWC

Pipeline Route: AGF - BM 0.3 acre Temporary Not Provided 0.3 acre Permanent

Pipeline Route: Temporary BM 43.6 acres Not Provided 43.6 acres

Pipeline Route: Temporary EWB & EWC 4.4 acres Not Provided Not Provided

Total Permanent Impacts to IM Not Provided 1.3 acres Not Provided

Total Permanent Impacts to BM 11.9 acres 1.0 acre Not Provided

Total Temporary Impacts to BM 43.6 acres Not Provided Not Provided

Total Permanent Impacts to EEM Not Provided Not Provided 63.8 acres

Total Temporary Impacts to EEM Not Provided Not Provided 49.9 acres

Total Permanent Impacts to EOR Not Provided Not Provided Not Provided

Total Permanent Impacts to EWB, EWC, 1,244.8 acres 0.8 acre 49.8 acres

Slough, MWB, & MWC

Total Temporary Impacts to EWB, EWC, 4.4 acres 1,147 acres 1,100 acres

Slough, MWB, & MWC

Total EFH Mitigation Proposed 11.9 acres BM Only Not Provided 15.0 acres: wetlands

from a Wetland MB & waterbodies
Habitat Types and Surveys
Due to the standard error associated with Light Detection and Ranging surveys, NMFS questions . . . .
their use and reliability to determine marsh elevations and recommends on-the-ground surveys FA3-10 FA3-10 Section 4.6.3 and appendlx D prOVlde a revised EFH assessment
are used instead. The applicant’s assessment referenced three habitat surveys and NMFS reﬂecting Commonwealth's most recent]y proposed Project
recommends using the most recent survey conducted at the facility dated August 5, 2021. details. The revised habitat-type acreages are based on on-the-
Appendix B of the applicant’s assessment provided a species list, survey map, and indicated the ) , .
following habitat types: high IM, recovering IM, IM, BM, estuarine scrub-shrub, and swale. The ground surveys per NMFS recommendation.
NMFS recommends impacts to IM habitat from the construction of the facility and the marine FA3-11
berth and EOR impacts from the construction of the marine berth should also be included in the
TERC’s revised EFIT assessment, as these habitats were not evaluated. The NMF'S recommends FA3-11 See response to FA3-1
the EFH assessment for different habitat types should be updated by FERC to indicate arcas of
tidal and non-tidal influence with associated acreages provided and should include EOR as a
habitat to be potentially impacted by constructing the marine berth/docking areas. Furthermore,
NMFS recommends updating the DEIS Appendix C table entitled, “Summary of Wetland
Impacts at the CLNG Project”. Updates should refine impacts associated with the Cowardin
Class provided as EEM to the relevant marsh type (i.e., BM and IM) impacted, indicate the

[
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presence or absence of tidal influence, and should define associated EFH impacted acreages
according to the Wetland Identification number as seen in Figure 8 of the applicant’s assessment | FA3-11 FA3-11 See response to FA3-1.
entitled, “Marsh Type Assessment”. Figure 8 should also be updated to include EOR as an
impacted habitat. The NMFS recommends also updating the DEIS Appendix C to include the
Wetland Identification number “W 117 as indicated on Figure 8, W11 is described as EEM
containing 1.7 acres of BM and 7.5 acres of IM.

Tidal Influence and Elevations

Based on NMFIS’s discussion with CLNG, LDNR-OCM, and USACE on March 23, 2022, FA3-12
CLNG revised Figure 9 (Site Elevation and Tidal Influence dated March 28, 2022) of the
applicant’s assessment. The NMFS concurs with: (1) CLNG’s Figure 9 revision dated March 28,
2022; (2) mean high water as ~0.88 the North American Vertical Datum of 1988 (NAVDSE} FA3-12
plus 0.50° as the maximum elevation (+1.38" NAVDS8R) of intertidal influence at the facility; (3)
habitat lying above, greater than an elevation of +1.38" NAVDS8 is considered non-tidal; and (4)
habitat lving below, less than or equal to, an elevation of +1.38" NAVIDS&S is considered tidal.
Based on new information, we disagree with CLNG"s assessment of the northern portion of the
facility’s footprint is non-tidal. Specifically, the EEM areas, (i.e., BM and IM), found within the . . .
facilit:v’s conzg.ructinn footprint ar[; EFH, azthnsc arcas are hydrologically conlcctcd from FA3-13 See response to FA3-1. The revised habltat'type acreages include
culverts located along the highway allowing tidally influenced waters to drain in a north to south | FA3-13 the northern EEM areas designated as tidally influenced.
configuration into the facility’s proposed footprint. The NMFS recommends quantifying these
marsh habitats as EFH and mitigation should be provided from an appropriate tidally influenced
MB. Therefore, NMFS has determined the low area consisting of IM in the northern portion of
the facility (abutting the south edge of Highway 27/82) should be quantified as EFH.

See response to FA3-1. The revised habitat-type acreages are
based on the noted tidal elevations.

Additionally, NMI'S recommends the revised EFI assessment delineate the tidally influenced
acreage (less than or equal to +1.38° NAVD88) within the facility’s construction footprint, along
the pipeline route, and in the marine berth/dock areas to characterize and quantify permanent and
temporary EFH impacts to BM, IM, EOR, EWB, and EWC. Based upon new information
provided, we have determined the facility and marine berth/dock areas are located in BM, 1M,
and EOR habitats, while the pipeline route is only located in BM habitat. The DEIS-EFIT
assessment stated ninety percent of the pipeline route crosses BM and the other ten percent
crosses waterbodies. The NMFES has determined permanent EFII impacts will oceur to: (1) EEM
specifically BM from the facility; (2) EOR, EWB, and EWC associated with construction of the
facility and the dredged area for the marine berth; and (3) MWB and MWC associated with the
NDA. The NMFS recommends all documentation is updated to accurately reflect the acreages
of impacts associated with construction and operations activities on tidally influenced species,
and IM and EOR should be included as habitat types with temporary and permanent impacts
assessed. Furthermore, CLNG proposed to create a marine berth and barge dock impacting an
unquantified amount of EOR and 47 acres of EWB and EWC through the removal of up to 1.73
million cubic yards (MCY) of material within the Calcasieu River utilizing a cutter head suction
dredge to a depth of 46 feet below NAVDSS. The NMFS has determined disposal of dredged
materials at the NDA would result in 1,100 acres of permanent impacts to EFH, including MWB
and MWC.

14
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Pipeline Route Impacts
In the applicant’s assessment, Table 3.3-1 indicated a major impact to 43.6 acres of BM and 4.4
acres of EWB and EWC associated with fill activitics but these impacts are listed as temporary. FA3-14 Commonwealth would implement the measures in its Procedures
‘While the dredged material eventually would be backfilled into the pipeline trench, the degree to f tland restorati | the pipeli ioht-of- Secti
which wetlands and waterbodies would recover from impacts by construction activities orwetland restora }on a On_g ¢ pipeline right-ol-way. section
associated with the 110-foot-wide ROW along the pipeline route is unclear. The NMFES is VI.C and VLD outline requirements related to wetland
concerned a substantial portion of the pipeline route excavated within BM and across EWB and restoration, post construction maintenance, and reporting.
EWC may not recover and has the potential to cause additional impacts beyond those identified
in the project documents. Pipeline corridors previously constructed in this proposed manner FA3-14
have often resulted in the compaction or loss of fragile soils, the creation of inadvertent canals
and shoreline breaches, and ultimately, increased rates of wetland loss in the vicinity of the
disturbed areas. Given Venture Global Calcasieu Pass (VGCP) LNG facility including the
TransCameron Pipeline (docket No. CP15-550-000) and Cameron LNG (docket No. CP13-25-
000) projects all exhibited low to partial recovery of their project’s pipeline ROWs, NMI'S
recommends fill impacts associated with CLNG’s pipeline route totaling 43.6 acres of BM
habitat and 4.4 acres of EWB and EWC should be evaluated as permanent impacts and should
require mitigation. Appendix B of the applicant’s assessment only addressed facility impacts
and NMFS recommends evaluation of medium quality BM and EWB and EWC, in accordance
with the Louisiana Wetland Rapid Assessment Method (LRAM) and the Wetland Value
Assessment (WV A} methodology, found along 15,769 linear feet of the pipeline route.
The DEIS-EFH assessment stated CLNG proposed to use open-cut methods to install the
pipeline across three major waterbodies along the pipeline route and to use the Horizontal FA3-15 As noted in section 4.4.2.2, Commonwealth would restore the
Directional Drilling (HDD) method for three crossings of intermediate waterbodies, a span of entire construction right-of-way following their Procedures,
approximately 1,940 feet. Brackish marsh, EWB, and EWC habitats would be impacted during FA3-15 c . .
the use of HDD and open-cut methods. The NMES recommends locating HDD bore exit and/or which incorporate the FERC Procedqres. Relocating the exit
entry locations, open-cut pipeline installation, and bore crossings in open water where possible to Workspace to open water would require a longer HDD route,
avoid and minimize potential impacts to wetlands and to reduce the number of additional which would require additional drilling fluid pressure,
temporary wquspace reqqirgd for pipeline ‘cqnstrucition‘ The CLNG’s preli;nin_a.ry risk ) exacerbating the potential for drilling fluid surface release.
assessment of the hydraulic fracture and drilling fluid surface release potential for the Highway .. .. . .
27/82 DD method indicated a moderate risk of an inadvertent release under Ilighway 27/82 and Addltlonally’ exiting an HDD in open water increases the
subsequent highway settlement on the order of one inch. For the remainder of the HDD> potential for a release of drilling fluid into the waterbody when
alignment, including wetlands and waterbodies adjacent to Highway 27/82, the preliminary FA3-16 the drill head reaches the water.
assessment indicated the risk of an inadvertent release was high to very high. Given the range of
moderate to very high risk associated with HDD method, NMFS concurs with the DEIS-EFH FA3-16 Section 4.4.2.2 provides an expanded description of
assessment recommendation that CLNG s}lould complete at leagt one addjtiona! geotechnical Commonwealth's HDD contingency plan. Notably,
survey bore hole on the proposed HDD alignment and file a revised HDD Contingency Plan. Ith' d HDD t thod
This plan should be: (1) presented to NMFS for review, (2) provide a detailed approach for Commonwealth's pl‘OpO.SC ; con mg_enc.y me .0 § were
reducing the potential for inadvertent releases along the HDD alignment, (3} include a detailed approved of by NMFS in email communications with FERC after
contingency plan for responding to inadvertent releases of drilling mud in wetlands and the HDD contingency methods were filed by Commonwealth on
xfr'aterbodles, anq (4) include a settlement mlmmnza_non and _rr_nhganon plan developed to mitigate the FERC docket under accession number 20220523-5182.
for any adverse impacts on wetlands and waterbodies. Additionally, CLNG proposed to use an . . .
existing bridge to cross an intenmediate waterbody at milepost 2.9 to transport equipment to the Commqnwealth has since filed a rev1s§d HDD Contingency Plan
pipeline IIDD exit point. Since this bridge was damaged by hurricanes in 2020, NMFS concurs | Fa3.47 containing these methods under accession number 20220728-
with the DEIS-EFH assessment that CLNG should provide an updated equipment 5187.
crossing/temporary access method for this waterbody and updated acreage of impacts to EFIL

FA3-17 Section 4.3.2 provides a description of how Commonwealth

would replace the damaged bridge. Updated impacts on EFH are
8 provided in section 4.6.3.
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Pipeline Route Mitigation and Monitoring

If purchase of credits from a USACE approved wetland MB is not selected as the mitigation
option to offset impacts to BM, EWB, and EWC associated with the pipeline route, then NMFS
recommends a PRMMP be developed prior to the FERC and the Department of the Army
authorization and in coordination with NMFS. The PRMMP should restore BM, EWB, and
EWC impacted from the construction and operations of CLNG’s pipeline route, provide a
momnitoring plan imcluding success criteria, and copies of all monitoring results should be
provided to NMFS for review. The NMFS recommends implementation of the mitigation and
monitoring plan should be required to be concurrent with the construction of the CLNG project
to avoid additional temporal impacts to EFH. [f mitigation is not required by USACE, LDNR-
OCM, or FERC for the anticipated pipeline route impacts, then at a minimum NMFS
recommends, a Workspace Restoration Plan should be included as a condition to any
authorization issued by the FERC. The Workspace Restoration Plan found in Appendix C of the
applicant’s assessment should be included in the FERC’s revised ETII assessment, should be
included as a condition to any authorization issued by the FERC, and should be updated with the
following:

* g monitoring plan sufficient to identify portions of the pipeline route not successtully
restored to pre-project elevations. Pre- and post-impact monitoring should clearly
identify pre-project versus post-project conditions of the pipeline route, including
activilies associated with dewatering areas, staging areas, routing, installation, and
operations of the pipeline across the marsh and waterbodies. An assessment of initial
construction impacts and evaluation of the recovery of the pipeline route to determine the
need for compensatory mitigation, if the pipeline route does not recover within three
years post construction. At a minimum, CLNG should provide an ecological comparison
of pipeline route wetlands post construction from year zero to year three;

e aplanting plan sufficient to identify portions of the pipeline route not successfully
restored to pre-project elevations. Areas disturbed by construction and operational
activities should be actively revegetated. Saltgrass (Distchlis spicata), smooth cordgrass
(Spartina alterniflora), and saltmeadow cordgrass (Spartina patens) are appropriate
species for replanting to restore BM habitats, given the pipeline route is entirely
compromised of EEM wetlands;

e on the ground pre- and post-construction photographic documentation with a photograph
key showing location and direction of each photograph which clearly indicates all
vegetated wetlands occurring within the temporary and facility pipeline routes;

e clevation surveys should be conducted every 500 feet along the pipeline route crossing
marsh; prior to dredging of the pipeline remediation locations, immediately after
backfilling, and after one complete growing season; documented using global positioning
service (GPS) and on-the-ground photographs taken in both directions at each survey
point to document pre-project conditions and vegetative recovery;

e post-construction documentation should be submitted within 60 days of the end of the
first and second full growing season (March 1 to November 1) following completion of
the project;

* species composition, diversity, vegetative coverage, salinity regime and tidal fluctuations,
and invasive/exotic species presence/absence are consistent with the intended community
agreed upon by consultation with regulatory and natural resource agencies;

FA3-18

16

FA3-18

Section 4.4.2 provides an updated assessment of
Commonwealth's proposed mitigation plan. FERC finds
Commonwealth's proposal acceptable, which follows the wetland
restoration measures in Commonwealth's Project-specific
Procedures, which incorporates FERC’s Procedures, including
criteria for successful wetland revegetation (e.g., vegetation
cover is at least 80 percent of the cover in adjacent wetland areas
not disturbed by construction and invasive species are absent)
and the requirement to develop and implement (in consultation
with a professional wetland ecologist) a remedial revegetation
plan if revegetation is not successful at the end of 3 years after
construction

Federal Agency Comments



FEDERAL AGENCIES

FA3 — National Oceanic and Atmospheric Administration
Fisheries Service, Southeast Region

Document Accession #: 20220523-5181 Filed Date: 05/23/2022

o an adaptive management plan. If all or a portion of the site has to be re-planted then all
required monitoring and reporting timeframes should be based on the new planting FA3-18
completion date; and

s mitigation for all permanent adverse impacts to wetlands and waterhodies should be
required if warranted by the results of the monitoring effort.

Impacts to Regional Hydrology

The NMFS is also concerned CLNG’s activities could adversely change regional hydrology
resulting in temporary and permanent impacts to tidal habitat support functions by limiting tidal
water ingress volumes and salinity levels, and restricting ingress and egress of marsh fauna.
Specifically, we are concerned direct wetland losses from construction of project features and
water control structures would adversely impact EFH and associated estuarine and marine
fishery resources by reducing fisheries access, water quality, and water exchange in the areas
surrounding the facility, south of Highway 27/82 and west of the Calcasieu River. The NMFS
recommends an open culvert system and tidal creeks flowing mto wetlands and waterbodies as FA3-19 FA3-19
the preferred option to ensure tidal exchange and to maintain regional hydrology. Options to
avold or minimize adverse impacts to this area’s critical tidal connection should be addressed in
the revised EFH assessment to fully assess impacts to EFII. To direct water around the facility’s
southern perimeter and eastward into the Calcasieu River, CLNG proposed the use of an earthen
channel constructed to a depth of -3.0 feet with a bottom width of 45 feet, located on the
southern and western perimeters of the facility with a culvert placed at the outfall connection to
the Calcasieu River. The revised EFH assessment should indicate where the excavated sediment FA3-20 FA3-20 Section 2.1.1.5 notes the excavated sediment would either be
from the construction of the earthen chanmel will be placed. The NMFS reconmimends revising . . . o

the EFH assessment to address potential structure related impacts associated with all water trucked offsite to an appropriate upland dlsposal faCIhty or used
control structures. Updates should include: (1) an alternatives analysis; (2) a specific operations as fill within the footprint of the Terminal.

plan including triggers for water control structure closures (e.g., named storm events in the Gulf
of Mexico, fixed water level elevations, crest setting, estimated frequency of closures, etc.); (3)
specific details on the earthen channel, culvert, and water control structure design including cross
sectional and plan views, and side slopes; (4) hydrological modeling results for all structures
Jjustifying how particular locations were selected, why each structure is needed, and how the size FA3-21
and type of each structure was determined; and (5) mitigation measures for all unaveidable FA3-21 See the response to comment FA3-7.
impacts to EFH. Construction of the water control structures could also potentially induce
flooding due to heavy rainfall events and high tides. Therefore, NMFS recommends conducting
hydrologic modeling to assess the potential for large-scale indirect impacts on wetlands and the
project should incorporate features to mitigate for any potential to increased hydroperiod,
reduction in water exchange, and reduction in fisheries access in the areas surrounding the
facility. The NMFS further recommends construction of the facility should not impede the
naturally existing north-south drainage system nor should it disrupt the conveyance of tidal
waters from the Calcasieu River in an east-west configuration, which maintains the wetlands to
the west of the facility. It should be noted, an objection to this project was also filed from an
adjacent landowner regarding the potential drainage impacts from his property to the Calcasieu
River and LDNR-OCM has suspended processing of CLNG’s application for a Coastal Use
Permit on March 15, 2022, until this matter is resolved.

See the response to comment FA3-7.
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NDA Impacts and Cumulative Impacts to EFH

Based upon the information provided in the applicant’s assessment, the DMMP, and the DEIS- FA3-22 This comment is no longer applicable, as Commonwealth is no
EFH assessment, CLNG proposed disposal of dredged materials at the NDA south of Holly longer planning to dispose of dredge spoils offshore of Holly
Beach and west of the Calcasieu Bar Channel jetty as a BUDM 1o help address this shoreline’s
ongoing concerns of coastal erosion. The NMFS asserts the proposed fine grained, non-cohesive
sediments including a substantial proportion of organic or flocculant content obtained from the
CLNG site are not suitable material for nearshore disposal. Therefore, dredged material
placement of fine-grained maintenance materials at the NDA will not address coastal erosion
concerns at Holly Beach and should not constitute a BUDM; hence the CLNG proposed
monetary contribution to the Louisiana Coastal Resources Trust fund for NDA placement
{Louisiana Administrative Code 43:1 Ch. 7 § 724) should not be allowed. The NMFS asserts the EFA3-22
proposed dredged material placement activities may be subject to permitting under the MPRSA
of 1972. The applicant proposes to initially dredge approximately 1.73 MCY of material over 17
months and place it in the 1,000-acre NDA, followed by biennial maintenance dredging of
152,000 cubic yards, to an average depth of one foot spread over 95 acres of the 1,100-acre site.
Repeated disturbance of EFH from disposal of sediments at the NDA will result in: (1)
permanent impacts to benthic infaunal communities including species composition changes, (2) a
reduction in the quality of EFH, (3) displacement of individual species, (4) increased turbidity,
and (5} direct mortality and burial of benthic organisms which provide nutrients, detritus, and
foraging habitats, critical components of the aquatic food web for a variety of economically
important marine fishery species. The NMFS disagrees the MWB impacted would quickly
recolonize and recover given proposed dredging activities and disposal of dredged materials at
the NDA are anticipated to occur in perpetuity, for the operational lifespan of the project.
Therefore, the revised EFH assessment should include the additional disturbance of 1,100 acres
of MWD and MWC at CLNG’s NDA. The NMFS also recommends compensatory mitigation to
offset the cumulative impacts to EFH associated with disposal of dredged materials the NDA.

Beach as originally described. See section 4.4.2.2.

Disposal of four MCY of dredged materials in 2019-20 by VGCP LNG has already disturbed
1,328 acres of MWB and MWC off of Holly Beach in the vicinity of the proposed NDA and
NMF'S recommends these activities should be evaluated as potential cumulative impacts to EFIL
The NMFS recommends FERC evaluate the cumulative impacts to EFH associated with disposal
of dredged materials at the NDA from the following projects: (1) the existing VGCP LNG, (2)
the proposed VGCP2 LNG, and (3) CLNG.

DMMP

Based on the information provided in the DMMP, which was not included in the DEIS-EFH
assessment, NMFS recommends development of an alternative analysis to investigate less FA3-23 Commonwealth is no longer planning to dispose of dredge spoils
d?magmg alt;rnatlvﬁs for the __\TDA. The altcma‘gves apalys‘ls shf)uid include assessm.e.m of other offshore of Holly Beach as originally described. See section
disposal locations and evaluation of methodologies which CLNG could use for the initial

dredging and subsequent maintenance dredging events. This analysis should include a 4422,
description of the dredge disposal transportation and should be included in a revised DMMP and FA3-23
the final EIS. The NMF'S recommends FERC coordinate with EPA and USACE regarding NDA
activities and the MPRSA. The DEIS-EFH assessment stated the 1,100-acre NDA is about 500
feet offshore of the Gulf of Mexico shoreline directly south of the facility, west of the Calcasieu
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Bar Channel jetty and east of Holly Beach. Figure 7 - Cross Section (3 of the DMMP indicated
the NDA is 3,350 feet wide and located 650 feet offshore, perpendicular to the shoreline of Holly
Beach, and extends to 4,000 feet seaward. The DMMP GPS coordinates indicated the northwest FA3-23
corner (29°45°49.959”N / 93°23°26.527"W) and the northeast corner (29°45°37.470"N /
93°20744.908”W) of the NDA are located approximately 870 feet and 755 feet, respectively,
offshore of the Gulf of Mexico shoreline perpendicular to Holly Beach. The NMFS recommends
the revised EFH assessment clarify inconsistencies in the applicant’s assessment, DMMP, and
the DEIS-EFH regarding the location of the NDA.

The NMF'S also recommends the FERC evaluate if CLNG’s desktop analysis 1s sufficient to FA3-24 Section 4.2.1.1 discusses the process used by Commonwealth to
determine dredge material composition to inform EPA’s Tier | contaminants evaluation or if R . . .

additional testing should be required. The CLNG should provide the methodology and/or testing assess the hl.(ethOd of contaminants bemg present In the
criteria used to determine the type(s) and quantities of sediments plarmed for transport via the FA3-24 dredged sediments.
sharry pipeline to the NDA or trucked to an upland disposal area. The DMMP stated Before-
Dredge Survey(s) of the basin and the NDA will be conducted. The NMFS recommends CLNG
provide the methods and metrics used for evaluation during these surveys, as well as pre-and
post-surveys of on-site bathymetric conditions to verify that capacity within any subarea of the
site has not exceeded the established limitations. Furthermore, CLNG should explain how (i.e.,
methods, equipment, BMPs, etc.) dredging operations will proceed in a manner which prevents
displacement of material or debris outside of the dredging limits when excavating the marine FA3-25 Section 4.3.2.2 discusses dredging methods and related turbidity.
berth and when disposing materials at the NDA. The CLNG should identify appropriate Section 4.4.2.2 discusses Commonwealth's n ewly propose d
turbidity control measures to be used in project implementation to minimize turbidity and o
maintain low turbidity levels within the immediate dredged areas and at the NDA. A turbidity FA3-25 BUDM site.
model should be used to assess the effects of dredged materials on surface waters and aquatic
species at the NDA. The CLNG should provide a description of the additional equipment
planned for use and the methods to manage fill placement including any corrective actions to be
taken to prevent excess mounding within the NDA. The FERC should identify how additional
EFH impacts at the NDA will be assessed and mitigated if maintenance dredging is required . .
following unforeseen storm events. Alternatively to minimize impacts to EFH, NMFS FA3-26 Section 4.4.2.2 discusses Commonwealth's nery proposed
recommends CLNG revisit the development of a BUDM plan to restore marsh with sediments FA3-26 BUDM site.

obtained from the initial and maintenance dredging events plammed for this project. The NMES

previously identified and recommended seven nearby alternative BUDM sites for consideration
within CLNG’s required eight to 10-mile pump distance from the facility for marsh restoration.
Alternatively, when beneficial use is not a viable option, the NMFS recommends removal of
dredged materials to an upland disposal site.

Mitigation

The applicant’s assessment correctly identified dredging impacts associated with construction
and maintenance of the marine berth, and sediment deposition in the NDA as permanent impacts FA3-27
to EFH. However, mitigation measures found in the applicant’s assessment, the DMMP, and the | FA3-27
DEIS-EFH assessment are inadequate to compensate for impacts to EFH (i.e., BM, IM, EOR,
EWB, EWC, MWB, and MWC). Estimates of all direct and indirect project related impacts to
estuarine and marine habitats should be evaluated, updated, and included in the applicant’s
assessment, DMMP, and DEIS-EFH to inform a complete EFH assessment for NMFS’s review.
The NMFS has determined permanent impacts to EFH will occur in the: (1) 47 acres associated

See response to comment FA3-1.
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with the creation of the marine berth in addition to the unquantified amount of EOR impacts, {2)
1,100 acres associated with initial establishment of the NDA, and (3) 95 acres of the NDA for
biennial maintenance dredging activities. The applicant’s assessment, the DMMP, and the
DEIS-EFH assessment do not adequately assess impacts to EFH associated with the permanent
excavation and removal of IM, BM, EOR, EWB, and EWC habitats converted to deep open FA3-27
water through construction of the marine berth/dock area. Additionally, the DMMP only
referenced brackish emergent wetlands, EWB, and EWC as the habitats impacted by
construction of the marine berth/dock area and refers to the applicant’s assessment, which does
not include a detailed analysis of IM and EOR impacts as part of the project’s evaluation. The
NMFS recommends the FERC’s revised EFII assessment be updated to provide a detailed
analysis of dredging activities to adequately assess impacts to EFH anticipated from: (1} the
expansion of the existing Calcasieu Ship Channel and construction of a marine berth/dock area
(i.e., BM. IM, EOR, EWB, and EWC), (2} from maintenance of the marine berth (i.e., EWDB, and
EWC), and (3) from biennial maintenance disposal of sediments at the NDA (i.e., MWB and
MWC).

The DEIS-EFH stated a total of 95.9 acres of wetlands would be impacted by construction of the
facility, of which 89.6 acres would be permanently impacted for operations including 65.8 acres FA3-28 See response to comment FA3-1.
of EEM, 14.3 acres of estuarine forested wetland, and 9.5 acres of estuarine scrub shrub, while
6.3 acres would be temporarily impacted for a construction and laydown area within EEM at the
facility. Construction of the pipeline route would temporarily impact 43.6 acres of BM, of which
0.3 acre would be permanently impacted by the AGF. The CLNG proposed mitigation for §9.9
acres of permanent impacts to tidal and non-tidal wetlands through purchase of wetland MB
credits at a ratio directed by the USACE and LDNR-OCM. The NMFS disagrees with the DEIS
conclusions and recommendations that the CLNG project would only result in 15.0 acres of
permanent impacts to EFI associated with the construction of the facility, including the marine
berth/dock area, and the pipeline’s AGF. The NMES recommends FERC provide a complete
EFI assessment which characterizes and quantifies impacts to all habitat types (i.e., BM, IM,
EOR, EWB, EWC, MWB, and MWC). The NMFS recommends reevaluation of impacts to
tidally influenced wetland, oyster reefs, and waterbodies to determine the mitigation required to
offset all direct impacts to EFIL. Furthermore, evaluation of all indirect impacts to EFII
associated with the water control structure should be determined. The NMFS recommends
TFERC account for these acreages of impacts to EFII and CLNG provide appropriate mitigation
to offset EFH impacts.

FA3-28

FA3-29 See response to comment FA3-1.

The preliminary mitigation analysis, approximate total acres, and Average Annual Habitat Units
of EFH impacts to BM, IM, EOR, EWB, EWC, MWB, and MWC provided in the applicant’s
assessment, the DMMP, and the DEIS-EFH should be refined in FERC’s revised EFH FA3-29
assessment to verify: (1) the final assessment of acres of impacts to EFH, (2} the final LRAM
and WVA analyses, (3) the final project design, {4) the mitigation required per habitat type, and
{3) the method of mitigation required (i.e., MB, PRMMP, BUDM, and etc.). The applicant’s
assessment also stated the purchase of wetland mitigation credits from a tidal MB to offset
impacts to BM and waterbodies containing EFH but did not provide details on how CLNG
would mitigate to offset permanent impacts to IM, EOR, EWB, EWC, MWB, and MWC. The
NMFS recommends tidally influenced wetland MBs located within the Chenier Plain should be
used to appropriately offset impacts to EFH such as, the Rockefeller Refuge MB for brackish and
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salt marsh habitats, the Bull Island MB for fresh marsh habitats, and the Aurore Ranch MB for
IM habitats. The ratio used to determine the quantity of wetland MB credits required, to
mitigate for the functions and values lost, should be sufficient to offset EFH impacts to tidally
influenced estuarine and marine resources. The NMFS recommends a minimum of a 2:1
mitigation ratio for restoration of EFH including IM and BM habitats and a minimum of a 1:1 EA3-29
mitigation ratio for restoration of impacts to EOR, EWB, EWC, MWB, and MWC habitats.
Compensatory mitigation to offset impacts to EFH should be developed in accordance with the
LRAM and WV A methodology. Additionally, the LRAM and WVA calculations should
evaluate all EFH types (i.e., BM, IM, EOR, EWB, EWC, MWB, and MWC) impacted and
provide adequate mitigation to compensate for impacts to EFH. To avoid additional mitigation
for temporal impacts, NMFS recommends implementation of the mitigation plan concurrent with
the construction of the development.

FA3-29 See response to comment FA3-1.

Section 305(b)(4)(A) of the Magnuson-Stevens Act requires NMFS to provide EFH conservation
recommendations for any federal action or permit which may result in adverse impacts to EFH.
The NMFS reserves the right to provide EFH conservation recommendations, if warranted,
contingent upon receiving a complete EFH assessment revised to address the above technical
assistance points by FERC.

‘We anticipate continued coordination with your office on the EFH consultation and we
appreciate your consideration of our comments. If you wish to discuss this project further or
have, questions please contact January Murray at (225} 380-0089.

Sincerely,

/ Y4
& boice  dN- :/g’{,( 74
o o

Virginia M. Fay
Assistant Regional Administrator
Habitat Conservation Division

o

FERC, Fox-Fernandez
USACE, Herrmann

LDNR, Balkum

EPA, JTacques, McCormick
F/SER4, Dale

F/SER, Silverman, Rosegger
F/PR5, Youngkin

F/SER46, Swafford, Murray
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Dave F Butler, Baton Rouge, LA.

The applicant proposes to install a 42&€ pipeline across multiple wetland
areas. LDWF has concerns that the existing soils lack adequate unconfined
compressive strength that would result in an excessively wide ditch and/or
difficult to contain spoil piles, which ultimately will result in conversion
of wetlands to open water. LDWF believes that a coatingency plan {e.g.,
placement of board mats or earthen material at the marsh/apen water
interface, additional material being placed in the pipeline ditch
post-construction, etc.) should be in place prior to construction activities,
to implement when it is obvious there is not enough native material to fill
the excavated ditch to pre-project conditions or the bankline has been
compromised by work activities. Therefore, LDWF recommends that the
applicant address our concerns before issuance of this permit.

Ensure that the applicant provides adequate and appropriate mitigation for
impacts to wetland functions. In regards to the temporary impacts to
wetlands, LDWF is amenable to the allowance of a one-year growing season
prior to assessing permanent impacts to vegetated wetlands.

The applicant shall adhere to all state statutes (R.5. 56:2011 et seq.} and
department regulations (LAC 76:XIII.10l1 et seqg.} ccncerning dredging of fill
sand and £ill material from water bottoms of the state of Louisiana and
severance royalties. For more information, contact Mr. Dave Butler at
504-286-4173.

Piping Plover (Charadrius melodus) may occur within one mile of the project
area. The Piping Plover is federally licsted as threatened in Louisiana, and
its federally designated Critical Habitat occurs along the Louisiana coast.
Piping Plovers spend nonbreeding #eason in Louisgiana, where they arrive in
late July and may be present for 8 to 10 months of the year. Piping Plovers
feed on intertidal beaches, mudflats, and sand flats with little or no
emergent vegetation; they also require unvegetated or sparsely vegetated
areas for roosting. Primary threats to Piping Plovers in Louisiana include
habitat less/degradation due to coastal development, beach stabilization and
re-nourishment, sediment diversion, disturbance by humans, and environmental
contaminants. We recommend that you take the necessary precautions te protect
the nonbreeding habitat of this species. For more information on Piping
Plover Critical Habitat, visit the UFWS website: http://endangered.fws.gov.

The rufa subspecies of red knct (Calidris canutus rufa) may occur within cae
mile of the project area. Federally listed as threatened, the rufa red knot
may be found in coastal Louisiana throughout the year, with the greatest
number of kanots migrating through each spring. Red knots forage on intertidal
beachas, mudflats, marsh adges, and sand flats with sparsa smargant
vegetation. Primary threats to this species are anthropogenic destruction and
degradation of nonbreeding habitat and food resources, habitat loss from
shoreline ercsion and subsidence, and human disturbance of foraging birds.
For more information on the rufa red knot, visit the U.S. Fish and Wildlife
website: http://endangered. fws.gov.

The database indicates that Black Rail (Laterallus jamaicensis) may occur
within the project footprint. This diminutive £ ird ig included within a
group of birds known as the secretive marsh birds due to the speciesi€™
exceedingly cryptic behavior. Black Rail is currently considered critically
imperiled (82N, S1B) in Louisiana and is listed as federally threatened under
the Endangered Species Act. Because the species is so difficult to study,
its distribution and status are difficult to fully ascertain. Based on
limited, contemporary, field work in coastal Louisiana, as well as historical
literature and museum specimens, the Black Rail ¢an be found in Louisiana
throughaut the year; the species is likely a very rare breeder and a rara
migrant/winter visitor. The Black Rail prefers high marsh habitat, possibly
associated with Sea Ox-eye Daisy {Borrichia frutescens) and Gulf Cordgrass
(Spartina spartinae). Pleage minimize disturbance and alteraticn to high
marsh habitats. Contact Rob Dobbs for additional information at

337-735-8675.

Manatee (Trichechus manatus) may occur in the surrcunding water bodies of
your site location. Manatees are large mammals inhabiting both fresh and
salt water. Although most manatees are year round residents of Florida or
Central America, they have been known to migrate to areas along the Atlantic
and Gulf coast during the summer months. Manatee is a threatened species
protected under the Endangered Species Act of 1973 and the Federal Marine
Mammal Frotection Act of 1972. 1In Louisiana, taking or harassment of a
manatee is in violation of state and federal law. Critical habitat for
includes marine t vascular vegetation {sea-grass beds).

SA1-1

SA1-2

SA1-3

SA1-4

SA1-5

SA1-6

SA1-7

22

SAl-1

SAI-2
SAI-3

SAl-4

SAI-5

SAL-6

SAL-7

Commonwealth has incorporated the LDWF recommendations
into its revised Workspace Restoration Plan. Commonwealth
has adopted the recommendations made by LDWF. Section 2.1
of Commonwealth’s Workspace Restoration Plan, Rev 2,
includes assessment of the contour and elevation of the area
overlying the backfilled and restored trenchline to determine
whether additional fill should be imported to ensure that the
ground surface returns to original grade after settling. Also, our
Procedures contain measures that would help prevent conversion
of wetlands to open waters (including sections VI.B.2.j, VI.B.2.h,
and V.B.4).

Comment noted. Section 4.4 addresses wetland impacts.

Section 1.5 lists the Permits, Approvals, and Regulatory Reviews
necessary for the Project. Commonwealth's application with the
LDWEF to dredge is expected to be submitted to the LDWF in Q4

2022.
Threatened and endangered species are addressed in section 4.7.

Threatened and endangered species are addressed in section 4.7.

Threatened and endangered species are addressed in section 4.7.

Threatened and endangered species are addressed in section 4.7.
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Areas with sea-grass beds should be aveided during project activities if
possible. Report all manatee sightings tc the Louisiana Department of
Wildlife and Fisheries at 337-735-8676 or 1-800-442-2511.

Our database indicates the presence of bird nesting colonies within one mile
of this proposed project. FPlease be aware that eatry intc or disturbance of
active breeding colonies is prohibited by the Louisiana Department of
Wildlife and Fisheries (LDWF). In additicn, LDWF prohibits work within a
certain radius of an active nesting colony.

Nesting colonies can move from year to year and no current information is
available on the status of these colonies. If work for the proposed project
will commence during the nesting season, conduct a field visit to the
worksite to lock for evidence of nesting colonies. This field visit should
take place no more than two weeks before the project begins. If no nesting
c¢olonies are found within 1000 feet (2000 feet for Brown Pelicans) of the
proposed project, no further consultation with LDWF will be necessary. If
active nest

SA1-7

SA1-8

23

SA1-8

Threatened and endangered species are addressed in section 4.7;
migratory birds are addressed in section 4.6.1.3.
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23 May 2022

Re:  OEP/DGZE/Gas Branch 1
Commonwealth LNG, LLC
Commonwealth LNG project
Docket Nos. CP-502-000, CP-502-0H1

Dear FERC,

Thank you for the opportunity to comment on the draft Environmental Impact Statement {DEIS})
for the proposed Commonwealth LNG, LLC liguefied natural gas (LNG) export facility. Audubon
Delta is the regional office of the National Audubon Society (hereafter "Audubaon”),
encompassing the states of Arkansas, Louisiana, and Mississippi. Audubon protects birds and
the places they need, today and tomorrow, throughout the Americas using science, advocacy,
education, and on-the-ground conservation. Audubon champions conservation on the Gulf
Coast and shares the stakes as a landowner in Louisiana for about a century, and therefore is
deeply invested in the region. Audubon staff work to advance habitat restoration, conservation,
and stewardship with the goal of having healthy, resilient, and sustainable coastal and marine
ecosystems that support populations of birds, fish, wildlife, and people.

On behalf of Audubon's 1.5 million members, we are strongly opposed to the siting of the facility
as it will disrupt natural ecosystem procvesses, reduce storm resilience for coastal communities
in southwestern Louisiana, increase health risks through reduced air quality and increased
noise pollution for people and wildlife, diminishing aesthetics of the beauty of coastal Cameron
Parish, exacerbate the impacts of climate change, and substantially impact the threatened
Eastern Black Rail {Lateraflus jamaicensis jamaicensis). In addition to co-signing the letter
submitted by Sierra Club and agreeing with the entirety of that letter's content, we offer here
additional emphasis on several key points and to identify additional factual inaccuracies within
the DEIS.

Endangered Species and Project Siting

FERC has an independent duty to make deteminations separate from the Biological Opinion
issued by the U.S. Fish and Wildlife Service (USFWS), which concluded "that the Action is not
likely to jeopardize the continued existence of the threatened [Eastern Black Rail]" under their
Biological Opinion issued 16 September 2021. It is our expert opinion that this determination is
flawed and incorrect, and that the DEIS has followed suit by overlooking and undervaluing the
binlogical importance of the proposed project location.

thehirds a

CO1-1

CO1-1

On May 4, 2021, FERC provided an independent Biological
Assessment to the U.S. Fish and Wildlife Service. On September
16, 2021, the U.S. Fish and Wildlife Service independently
issued its Biological Opinion. Given the independence of the
Biological Opinion, it is not appropriate for FERC to comment
on the substance of the Opinion.
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As part of the USFWS Speacies Status Assessment (SSAYT in 2018 under Endangered Species
Act (ESA) determination, the USFWSE reported that Louisiana supported between 0 and 10
Black Rails. In addition, the S8A determined that the known Eastern Black Rail population
acress the Gulf and Atlantic Coasts (excluding small isolated interior U.S. populations) ranged
from 200 to 2700 individuals, and that the Eastem Black Rail would likely become extinct by o1
2068 under the threat of climate change {(specifically sea level rise) and coastal development
without action. The USPW S correctly determined in their Biological Opinion using the latest
peerreviewed science that the development of the project would likely take approximately 30
Eastern Black Rails. Remarkably, this represents roughly 1-3% of the entire threatened
population, and represents a substantial proportion of the known Louisiana population. Although
we still do not have an accurate count of the Louisiana population, it may be as few as 100
hirds, in which case this single project could jeopardize at least 1/3 of the state's population

We also wish to raise and emphasize the point that the proposed location of the facility is highly
unigue {including among the evaluated alternative sites) within coastal Louisiana in supporting
high guality high marsh hahitat, on which Eastern Black Rails exclusively depend. Across 272
point-surveys conducted between 2010 and 2016 by the Louisiana Depatment of Wildlife and Co1-3
Fisheries and the Mational Audubon Society across coastal Louisiana wetlands, at only one
paint {0.4%) was a Black Rail found. This singular observation was from a rare and unigue
habitat within Louisiana's diverse coastal wetlands known as high marsh® a wetland in the
transition zone between wet marsh and dry land that is only periodically inundated by storm
surge, and maintained via occasional fire. Furthermore, as of 2017, the Louisiana Ornithological
Society had only received documentation of 13 Black Rail detections ever from bird watchers
and ornithologists since 1937. Collectively, this provides strong evidence that the bird is not
widely found across Louisiana's vast and diverse wetlands.

Meanwhile, in Texas, Tolliver et al. {2019 had found a strong association between Black Rail
presence and high marsh floristic indicators, specifically with increasing cover of Gulf cordgrass
{Spartina spartinae). This new knowledge of strong habitat specialization by Eastern Black Rails
drove Audubon to fosus surveys conducted between 2017 and 2019 on remnant high marsh Co1-4
habitats within coastal Louisiana, which confirmed a high degree of habitat specificity and a
strong association between Black Rail presence and increasing cover of Gulf cordgrass
{Johnson and Lehman 202 1y*. Additionally, radio telemetry allowed Audubon (Johnson and
Lehman 2021} to follow individual birds, which showed that approximately 2 acres of high
guality marsh habitat could support one Black Rail pair {2 birds). In short, the presence of up to
30 Black Rails as indicated in the USFWS Biological Opinion, which is in part based on the

! https:/fe cosfws.govi/Sery Cat/Download File/154 242

210.5. Mational Ve getation Classification group G121 hitps/ushyc.orgl

3Tolliver, LO.M., &4 Moore, M.C. Green, and F.\W . Weckey. 2019, Coastal Texas Black Rail population state s and
survey effort. Journal of Wildlife Management §3 312-324.

*Jahnson, B, and I Lehman. 2021, Status and hahitat relationships of the Black Rail (L aterallus jamaicensis) in
coastal Louisiana, USA. Waterbirds 44:234-244,

CO1-2

CO1-3

CO1-4

See response to CO1-1.

See response to CO1-1.

See response to CO1-1.
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scientific peer-reviewed findings of Johnson and Lehman {2021), is incredibly unigue across CO1-4
coastal Louisiana wetlands.

In stark contrast to this biological reality, the DEIS erronecusly and without consultation with
USFWS or outside experts claims that all eight of the alternative sites could support
Endangered Species Act species and that six could support Black Rails because the USFNVS
Information for Planning and Consultation {IPaC) online system indicates possible presence.
However, IPaC is extremely conservative in determining the possible presence of endangered CO1-5
and candidate species as a way to engage project developers to consult with the USFWS. The
IPaC system does not in any way indicate actual biological status.

Further demonstrating the risk of interprating the IPaC system as biological reality, two of the
gight alternative sites (#4 and #7) list the possibility of Red-cockaded Woodpecker being
present. Nowhere on the planet do Black Rails and Red-cockaded Wood peckers coexist, yet
the IPaC considers both species as a possibility at these two sites. Red-cockaded Woodpeckers|
are species of old growth fire-managed longleaf pine habitat, whereas Black Rails are restricted
to high marsh {which by definition cannot support tress).

It is our expertise hased on an examination of aerial imagery and knowledge of the landscape
and Black Rails that possibly only site #2 among of the alternative sites have a possibility of
supporting Eastern Black Rails.

The DEIS under Section 3.0 states "[tlhe principle criteria for considering and weighing the
alternatives for the Project were:

+ the ability of each alternative to reasonably meet Commonwealth's primary objective of
liguefying and exporting to foreign markets 8.4 MTPA of domestically produced natural
gas sourced from existing interstate and intrastate pipeline systems in southwest
Louisiana;

* the technical and economic feasibility and practicality of each alternative; and

+ whether each alternative would provide a significant envircnmental advantage relative to CO1-B
the proposed undertaking.”

Wi contend that to "reasonably meet Commonwealth's primary ohjective of liquefying and
exporting to foreign markets" that the geometry of a site must be suitable and it must be
available for lease or purchase. According to the DEIS, sites #1, #2, and #3A do not fit the
geometric dimensions to support Commonwealth LNG's needs, thus we ask why list them as
possible alternative sites? This is absurd and a substantial flaw, thus alternative sites #1, #2,
and #3A should not be included as "reasonable alternatives," leaving five reasonable alternative
sites (#4 through #8). We are deeply concerned that sites #1, #2, and #3A are included to offer
the impression of consideration of alternatives, when we the public know that Commonwealth is
resolute on developing the proposed site because of its proximity to the shipping channel and
Gulf of Mexico, thereby maximizing their revenues.

thehirds a

CO1-4

CO1-5

CO1-6

See response to CO1-1.

As noted in section 3.3, the [PaC system was used for reference
and not as an analysis of project level impacts. Both Alternative
sites 4 and 7 contain separate portions of land containing pine
forest and estuarine emergent wetlands. We note, for example, the
U.S. Fish and Wildlife Service (FWS) advised Driftwood LNG,
which is immediately adjacent to Alternative 7, that potential
threatened or endangered species that could be impacted at that
site included both red-cockaded woodpeckers and eastern black
rails.

As noted in the introductory text of section 3.3, sites 1, 2, and 3A
are included in the alternatives assessment because they were
specific alternative locations requested by commenters (including
Audubon) during the Project scoping period.
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Table 3.3-1 and the associated discussion was revised to

: : CO1-7 . . .. 0.
CO1 National Audubon Society include environmental justice communities.
CO1-8 Section 3.3.5 has been revised.
Document Accession #: 20220523-5145 Filed Date: 05/23/2022
Table 3.3-1 has been modified to indicate 0.0 feet of
United States Geological Survey National Hydrography
e Dataset streams would require filing at Alternative site 5.
Ld AlldUbOI'] DELTA 3801 Canal St suite 400 As stated in section 3.0 of the final EIS, an alternative
Hewe Bleaneal pn Ul must provide a significant environmental advantage
C01-9 relative to the proposed undertaking to be recommended.

The three primary site selection criteria also state nothing about sensitivities to communities, Whﬂe the proposed location would incur ].mpaCts on the
particulady low-income, underserved, minority, or other at-risk groups. Yet the DEIS infers CO1-7 environment, we note that there are other impacts that
proximity to communities in Table 3.3-1 (Pages 337, 338) as a selection criterion. The DEIS would occur as a result of this alternative (such that we
should clarify the significance of this criterion in their alternatives selection process. cannot make a determination that this alternative
In evaluating geometrically suitable and available alternative sites #4 through #8, it appears that provides a significant environmental advantage to the
several would offer reduced environmental impacts, and none would pose risks to sensitive proposed site.
chenier habitats and endangered species. We weigh the importance of feed gas pipeline
environmental impacts as less critical, as these would largely be temporary, andfor reasonably  [C01-8 Section 3.3.7 has been revised. The dredge material
easily mitigated. We offer our thoughts in considering alternative sites against the selected site. o . i .

could be used beneficially for wetland creation and

+ Site #4 — Because it is larger than the proposed site both in terms of area and linear CO1-10 mitigation However. this site would require a longer
waterfront availahbility, it stands to reason that within the larger footprint, wetlands could eli B h additi ’ ) . 1i d
be at least partially avoided. The site also reguires less cubic yards of dredging. We fail pipeline wit a 1tiona er}Vlrf)nmenta 1mPaCtS= an
to understand why the DEIS claims that environmental impacts would be greater here crosses an environmental justice community.
than the proposead site.

o Site#5 — This site only has 13 acres of wetlands, has no other rare or sensitive habitats, Section 3.3.8 has been revised to indicate that Alternative
and would reguire no dredging. The forests here claimed to be of value are instead CO1-9 Site 7 has 31.3 acres of wetlands and to expand on the
generic, heavily disturbed forests, thus have substantially lower quality to migratory birds . ts of the i d dredei . t
than coastal chenier forests. How is it possible that 2.4 miles of streams would require ‘mpa? §0 .e 1ncre.ase‘ . redging Tequlremen § .
filing 7 Is this comect? associated with maintaining a turning basin at this

e Site #6 — This site appears to have roughly similar wetland impacts as the proposed site, location. The dredge material could be used beneficially
but more dredging requirements. Could this dredge material not be used beneficially for CO1-10 COl1-11 for wetland creation and mitigation' however. the
wetland creation and mitigation? imatelv three-fold i . dredei ’ |

*  Site #7 — Section 3.3.8 (page 342) incorectly states that this site has 4023 acres of approximately three- 9 .mcrease n dredging volume
watlands — this is inconsistent with Table 3.3-1 and the fact that the entire site is only CO1-11 would have a substantial impact on EFH as compared to
37 acres. Table 3.3-1 instead states the site contains 31.3 acres of wetlands, the proposed site. Furthermore, this site would require a
substantially less than the proposed site. Could increased dredging requirements not be ntiallv longer pipeline and cr: n
used heneficially for wetland creation and mitigation? We fail to understand why the substa tially O. ge. pipetine a .d Crosses a
DEIS claims that environmantal impacts would be graater than the proposed site. environmental justice community.

* Site#8 - In our expert opinion IPaC is incorrect in sugyesting that this site provides 0112
potentially suitable habitat for Whooping Crane, Piping Plover, or Red Knot {see also COl1-12 Comment noted
eBird data). However, it does appear predominantly to be wetland.

As such, we remain unconvinced that alternative sites #4, #5, #6, and #7 would not be feasible Section 3.3 has been revised to include additional

alternatives and ask that more explanation and analysis be provided to demonstrate the information. As stated in section 3.0. each alternative is

soonomic versus environmental trade-offs than the couple of sentences provided under each CO1-13 idered t . h ith i 1 ifth

site consideration. Furthermore, we strongly recommend that an alternatives analysis more consi ere 0 a point where it becomes clear 1t the .

accurately weigh the environmental impacts, especially to rare habitats {i.e., cheniers) and alternative could or could not meet the three evaluation

endangered species. The determination of comparing environmental impacts to these sites criteria (including providing a significant environmental

compared to the proposed sites appears to be done largely gualitatively. We ask that a more advantage over the proposed location) Our
environmental analysis considers quantitative data (e.g.,

CO1-13 acreage or mileage) and uses common comparative
PR hE i S B factors such as total length, amount of collocation, and

land requirements as shown in table 3.3-1. The CPRA
Coastal Master Plan Viewer and the National Fish and

Wildlife Foundation’s Coastal Resilience Evaluation and
Siting Tool were consulted but did not provide the extent
of quantitative comparisons required and as already
provided in table 3.3.1.
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rigorous, repeatable, data-driven approach be used to compare environmental impacts across
sites.

We offer two suggestions for guantifying the environmental risk, community exposure, and
wildlife value in svaluating site alternatives, and surely there are additional approaches. First is
through the Mational Fish and Wildlife Foundation's Coastal Resilience Evaluation and Siting
Tool {CRESTY, which is used to leverage milions of dollars in coastal restoration and protection
each year. Second is through the Coastal Protection and Restoration Authority (CPRA) Coastal
Master Plan Viewer. Both of these tools identify the most valuable places to invest in natural
infrastructure and ecosystem protection using a data-driven approach in evaluating community
risk, ecosystem threat levels, andfor fish and wildlife value {see Table 1).

Tahle 1. NFWF's CREST tool outputs for site alternatives.

CO1-13

Index Site Alternatives
Index Type Range  Proposed 1 2 3A 4 5 i 7 ]
ommuaity Bt 10 7580 7818 7784 8100 7165 BA440 7.031 7005 7504
Exposure Index
Pammurity Oto 10 1.002 1057 1433 1243 1026 1826 1.007 1020 1.045
A_sset Index
Threat Index Bt 10 B7H D218 BOUD 0353 7058  BO2? 7.637 7752 B760
mg;"d Wikl 6 4888 4556 48611 4402 3000 1736 4025 4260 2288
Aquaticindex Ot 5 2 2 2 2 293 2 1566 1001 2
Terestrial Index  0to 5 4.855 4556 4611 4402 22167 0866 4480 4278 1356
Resilence Hub _ 0to 100 2478 0 b 4058 3080 5210 6320 3580
Srgeal btod 0002 0.057 0433 0208 0026 0086 0.007 0020 0.045
Infrastructure
Critical Facilties  0to 5 0 o (] 5.035 0 (] B (] o
Pop. Density Btws 0 o o o o o ] o ]
Social
Vil sl 02 D o o o 0 o o o o
‘S"gﬁg”“eab'e Btos 3466 3791 3545 3362 3636 2073 3124 3300 3301
Scil Eredability 0t 5 1612 DR1G 01D 1/4 2279 18BR4 0595 (550 2680
f\'r‘::;d":’m“e o5 2566 308 3405 3070 5365 0615 2753 3135 3297
Sedogical Bto2 2 2 2 2 o 2 5103 0 o
Stressors
Sealevel Ree 0t 5 4455 4185 4270 4505 2000 2823 4336 3385 4707
g‘:’s;; oflow g5 saE2 3766 3850 3813 2075 3433 3442 3450 4380
Storm Surge Otes 3504 4150 4018 4071 3600 5.687 2577 2831 3088

® https:ffresilient coasts.or
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The CPRA tool offers a number of scenarios under various sea level rise projections between 0
and 50 years into the future. Of particular note is that in all years, all three cimate change
scenarios, and with or without implementation of the Coastal Master Plan, the project site's flood
risk falls within the highest category {16+ feat) of flood risk across coastal Louisiana.
Constructing a 21-26 foot wall will displace that water onto adjacent sensitive wetlands, further
impacting those resources through erosion, salinity stress, etc. These impacts should be
modeled, evaluated, and considered in the DEIS.

Our collective interpretation of the alternative sites analysis, supported by NFWF's CREST and
CFRA's Coastal Master Plan viewer, is different than stated in the DEIS: "In general, these sites
did not provide clear evidence of a significant environmental advantage to Commonwealth's
proposed site.” In particular, sites #4 through #7 experience lesser environmental threats such
as flooding, soil erosion, storm surge, andfor sea level rise; all alternative sites would have
reduced impacts on sensitive fish and conservation priodty wildlife communities; no alternative
sites contain sensitive habitats such as cheniers; and no alternative sites would likely support
ESA-listed species.

Mitigation Flaws

A mitigation plan to offset impacts to the Eastern Black Rail is not yet written in detail anywhere,
and DEIS states, "the application [idll] work with the FWS to create a plan that would include
restoration of vegetation communities used by [Eastern Black Rails] as habitat Project area”
{Page 3-30). Failure to allow the public to review a comprehensive mitigation plan is indicative
that this DEIS is premature, and should be withdrawn until all aspects of the project have been
detemined.

Should the proposed site be selected for development, and a detailed habitat restoration plan to
serve as mitigation be developed to offset losses of up to 30 Black Rails, we would still be
concerned that this could have a substantial probability of failure. Nowhere in the western Gulf
of Mexdco are we aware of an existing example of a marsh creation project that has intentionally
succeeded in building high marsh habitat that has aftracted a new population of Black Rails.
The novelty of such a project requires testing, evaluation, and adaptive management. There
remains substantial uncertainty in basic project engineering and design concepts such as
appropriate sediment grain size, necessary tidal regime, elevation, planting density, and so on.
Biological uncertainties also exist, including post-construction time to arrivalfoccupancy,
predator dynamics on reproductive success and survivorship, habitat management and
maintenance requirements, and so on.

We are alse concerned that the proposed mitigation solution of removing feral hogs is too
narrow of an approach to improve habitat on the property. Although feral hog removal is indeed
beneficial to the ecosystem there, this becomes entirely meaningless to Black Rails and other
sensitive wildlife when the remaining adjacent high marsh hahitat becomes deteriorated through

thehirds a

CO1-14

CO1-15

CO1-16

COl1-14

COl1-15

COl1-16

Section 3.3 has been revised.

Sections 3.3 and 4.7.1.2 of the final EIS have been revised. The
noted text on page 3-30 of the draft EIS refers to the Terms and
Conditions of the FWS Biological Opinion as described in
section 4.7.1.2. This restoration plan that would be developed
between Commonwealth and the FWS is specific to the
restoration of the 6.3-acre EEM wetland habitat portion of the
temporary construction and laydown area on the east side of the
Terminal site (see section 2.1.1.5 and table 4.4.2-1 in the final
EIS) that Commonwealth would restore by re-planting Gulf
cordgrass, which is a primary component of eastern black rail
habitat. As noted in the BO, the restored wetland vegetation
would serve as potential prospective habitat.

Storm surge inundation is discussed in section 4.3.2.2.
Commonwealth's proposal to maintain hydrological and drainage
patterns is discussed in section 4.4.2. Air and noise impacts on
wildlife are discussed in section 4.6.1. We note that it is unlikely
that the presence of the Terminal would result in fire suppression
beyond what exists currently. The entirety of the existing eastern
black rail habitat within the Project area is adjacent to or within 1
mile of Highway 27/82, within 1 mile of petrochemical tanks,
and adjacent to a residential camp site within the Project
boundary and an RV residence.
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changes in storm surge inundation patterns, changes to hydrological and drainage patterns,
increased noise and air pollution, and experiences fire suppression. CO1-16

Measure #6 proposed on page 4- 138 is not possible. Based on our extensive experience
working with Black Rails, they cannot be predictably flushed away from areas. In addition,
despite relatively intensive research on Eastern Black Rails in Texas over the last 10 years and .
in Louisiana over the last 5 years, only a single nest has been found, which was the result of a Co1-17 CO1-17 Comment noted. See section 4.7.
radio-tracked bird |osing its tracking device at its nest.® The idea that Commonwealth's team
would find and flag nests or relocate eggs and nests in coordination with USFWS is illogical.
Simply put, project construction during the nesting season in Black Rail habitat will result in
destroved nests and pemanently reduce the amount of suitable habitat for Black Rails, no
matter the efforts that Commonwealth attempts to employ.

We remain steadfast in stating that the project location should not be developed as this
substantially increases the risk of extinction for Eastern Black Rails, and instead should be CO1-18 Comment noted. See section 4.7.
placed into permanent conservation. Yes, although the site as a whole is somewhat degraded CO1-18
through human use and invasive species impacts, it still supports the most important contiguous
high guality Black Rail habitat known in Louisiana. Restoring it to its full potential would be a
much preferred alternative for the public good, as this would provide enhanced storm surge
protection, fisheries habitat, and ecotourism opportunities. We would be pleased to work with
the existing landowner to find solutions that offer economic and financial incentives to do so.

Other Biological Inaccuracies in the DEIS

As part of the DEIS, FERC has described the biclogical significance of the region. Table 4.6.1-1 .
{Page 4-36 and 487} is incorrect in the following ways: CO1-19 Table 4.6.1-1 has been revised.

+ Black Skimmers were confirmed as breeding near the proposed site along Holly Beach C01-19
in 20217 and appear to be attempting to set up a nesting colony again in 2022

» Least Bitterns do not breed on the ground, they breed in emergent wetland vegetation.

* Loggerhead Shrikes breed in the project vicinity.®

+ Red Knot primarily migrates through the region, although there may be small isolated
wintering populations in southwestern Louisiana ®

S Hawverand, &.4. 2019, Determining the Status and Distribution of the Eastem Black Rail (Laterallus jamaicersis) in
Coastal Texas Ph.D. Dissertation, Texas State University.

7 https: /v audubon.org/news/hlack-skim m ers-successfully-ne st-loisiana-mainland-first-time-decade

B https:/febird. orgdmap oz shr? neg=trnie &envy minxs- 100,57 262 5&eny. min Y= 27, 0493456675 28953 e hv. rn sxe-

82.291375&e v rmaxy =34 786745661 70436 & h=true &gpstruefev=7&m = on&bmosS&emo=7 &yr=range&byr=19
00&eyr=2021
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s  Seaside Sparrows breed in the project vicinity. ™

«  Swainson's Warklers do not breed near the project vicinity. ™

* The Amercan Bittern, American Oystercatcher, Buff-breasted Sandpiper, Eastern Black
Rail, Hudsonian Godwit, Least Bittern, Lesser Yellowlegs, Long-billed Curlew, Red Knot,
Short-billed Dowitcher, Solitary Sandpiper, Upland Sandpiper, Whimbrel, and Yellow
Rail are not colonial waterbirds. These may be each grouped as a waterbird, shorebird,
or marshhbird, but none is colonial.

Under section 4.6.1.3 {Page 4-98), it should be clarified that the Important Bird Area program is
a global program managed by BirdLife Intemational, with the National Audubon Society
servicing as the lead partner within the United States.

Louisiana does not have a state endangered species list classification (Page 4-145), only a
Greatest Species of Conservation Need classification, following NatureServe 2

Golden-winged Warbler {page 4-139) — It is biologically incorrect that facility lighting would result
in displacement of migratory songhirds, and the DEIS has overlooked that lighting and flares
could result in direct mortality.

Brown Pelican {pages 4-145 and 4-148) - It is incorrect to say that there is suitable nesting
habitat within the project site; there is not. The only nesting site within 80 miles of the facility is
at Rabbit Island, which received $14-million in restoration prior to the 2021 nesting season and
is located 5 miles to the north-northwest of the proposed project site. Accidents, spills, and air
pollution related to the project site (none of which have been considered) will elevate the risk to
these and other nesting birds at Rabhit Island, which is one of the most important Brown Felican
breeding sites in Louisiana. Brown Pelicans travel up and down the Calcasieu River to feed and
provision their young.

Interior Least Tern (Page 4-148) — This subspecies was removed from the federal Endangered
Species List on February 12, 2021, and is a different population than the Least Terns that nest
on Louisiana's beaches, including near the project facility. Should this project be constructed,
Least Terns may attempt to nest in gravel lots and facilities, and nesting activities should be
watched for in late April through July and if found, be reported to LOWF' s Wildlife Diversity

S0.646667736113434e . maxy=31 01463348501 441 8&zh=truedap=false &ev=Z&mr=on&bmos S &e mos 7y = ran
gefebyr=1900&ey=2021

" https//ebird.org/map/ swawar?ne = true feny. mirs-

95.21698023611343&e nv.min¥=29.06031305151204 78 env. masde-

S0.64666773611 3438 v m A =31.01463348501 441 8ézh=true&ep=false &ev=r& m=on&bmo= 5& emo=7 &yvr=ran
gedbyr=1900&eyr=2021
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C01-19

C01-20

CoO1-21

C01-22

C0O1-23

CO1-24
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CO1-20

CO1-21

CO1-22

CO1-23

CO1-24

This text has been revised.

Louisiana Revised Statutes Title 56 §1904 states: "In addition to
the species deemed to be endangered or threatened pursuant to
the federal Endangered Species Act, the commission may by
regulation determine whether any species of wildlife or native
plant occurring within this state is an endangered or threatened
species because of any of the following factors: [list not
included]." The LDWF Wildlife Diversity Program provides a
Rare Species and Natural Communities by Parish list that
includes State endangered and threatened species listings (see
https://www.wlf.louisiana.gov/assets/Conservation/Protecting W
ildlife Diversity/Files/rare_animals_tracking list 2022.pdf).

Text in section 4.7 has been revised.

Text in section 4.7.2 pertaining to brown pelicans has been
modified to reflect that the species no longer being listed by the
State of Louisiana.

Text in section 4.7 has been revised.
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Program. In addition, Audubon works with facility operators to find balanced solutions for CO1.24
dealing with nesting Least Terns.

Lighting and Flares

Migratory birds are often attracted to bright lights, including flares, which puts them at
substantially increased risk of mortality through collisions, fumes, and buming. We are aware of | C(01-25
the Facility Lighting Plan, as referenced in the DEIS (Page 4-99), and appreciate several of
measures taken to minimize lighting impacts on migratory birds (reference #38 on Page 4-93).
We are concemed, however, by vague commitrents made by Commonwealth "to the extent
feasible" and similar non-committal language.

Additionally, other conservation measures and monitoring recommendations offered by USRVS
{in document 201 30620-5125_Appendix_3-PUB FDF, pdf pages 67-68) do not appear to have | C01-26
been adopted in the Facility Lighting Plan nor the DEIS, which include installing anti-perching
devices on flare stacks (and is it 2, 3, or 4 flare stacks!?), constructing open-vent stack
eguipment to prevent birds and bats from entering such units, and implementing frightening
devices that could deter birds during a flare event. There are excell ent tools available to know
when large volumes of migratory birds are coming — Cornell's BirdCast™ is a predictive tool that
provides several days of advanced waming across large scales, and NEXRAD radar systems
offer imagery in near-real-time when flying migratory birds are in the area. None of these tools
or approaches are mentioned in the Facility Lighting Plan nor the DEIS to indicate that
Commonwealth has done its due diligence to responsibly adjust operations to minimize the take
of migratory hirds. We would also contend that a substantial amount of bird migration occurs
beyond the windows described by USFWS as occurring into mid-May in spring and through CO1-27
November in fall.

How did Commonwealth arrive at the numbers described on Page 4-38, where they would flare
"for approximately & days during startup of the Terminal and then for no mare than 12 hours
during the first yvear of operation and B hours per vear in subsequent years?" Venture Global CO1-28
LNG across Calcasieu Pass was recently documented flaring nearly continuously for 3 months,
sadly during the peak of spring migration. As such, this timeline offered by Commonwealth
seems unrealistically optimistic. Commitments like "to the extent feasible” do not give the public
much confidence that Commoenwealth is truly committed to reducing impacts to birds. Under
what circumstances would this not be feasible?

Thank you for the opportunity to provide comments on the Commonwealth LNG DEIS.

B https//birdeast info/
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CO1-25

CO1-26

CO1-27

CO1-28

Section 4.6.1.3 has been revised. Commonwealth has committed
to implementing the conservation measures recommended by
FWS.

As noted in section 2.1.1.4, Commonwealth proposes to construct
2 flare stacks at the Terminal. The liquefaction facility flare stack
would contain 3 flares and the marine facility would contain 1
flare. Commonwealth would implement the FWS-recommended
mitigation measures, as discussed in section 4.6.1.3.

Comment noted.

Revised flaring duration is provided in sections 2.1.1.4, 4.6.1.3,
and 4.11.2.4. Commonwealth would implement the FWS-
recommended mitigation measures discussed in section 4.6.1.3.
We also note that design of the Calcasieu Pass LNG project is
substantially different what is proposed by Commonwealth;
therefore, the expected flaring durations of the two facilities
cannot be compared directly.
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STATUTORY AND REGULATORY BACKGROUND
1. The National Envirommental Policv Aet

*IMEPA] is our basic national charter for prodection of the environment. See Citizens
Against Burlington v. Busey, 938 F.2d 190, 193 (D.C. Cir. 1991} {uiling 40 C.ER. § 1500.1(a}).
“WEPA comumands agencics to imbus their decisionmalking, through the use of certain
procedures, wilh our counlry's commuiiment lo environmental salubrily.” fd al 194, NEP4
requires federal ageneies to “consider fully the environmental effeets of their proposed actions.™
Sce Theadore Revsevelt Conservation P 'ship v, Salazar, 661 T34 66,68 (D.C. Cir. 2011}
{internal quotsiion marks omitled). NEPA requires all federal agencies o include a detailed
environmental inipact statement (EIS) i every recommendation or report on .., major Federal
actions significantly affecting the quality of the human environment.” See Tudicn River Cafy. v.
U8 DOT, 945 T.3d 515, 522 (D.C. Cir. 2019}, The process of developing an EIS “ensures that
an apency will eonsider every significant aspect of the environmental impact of a proposed C02-1 Comment noted.
action and mform the public of its analysis.” 14, *[A]gencies must take a hard lool at [the]
environmental consequences of their actions, and provide for broad dissemination of relevant
environmental information.” /4. This includes (1) *|d|irect etfects, which are caused by the
aetion and oceur at the same lime and place.™ (2) “|i|ndirect eTecis, which are caused by the
action and are later in time or farther removed m distance, bul are slill reasonably foreseeable,”™
and (3) “[clumulative effects,” which “Tesult from the ncremental effects of the action when

added o the eflfecls of olher pasl, present, and reasonably fureseeable aclions regurdless of whal

agency (FFederal or non-Federal) or person undertakes such other actions™ and can “result from
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individually minor but collectively significant actions taking place over a period of time.” 87
Fed. Reg. 23469 {Apr. 20, 2022} {revising 40 C.F.R. § 1308, effective May 20, 2022}, fd “|T|he
slatutory objeclives underlving the agency’s aclion work significantly to defline ils analylical
obligations” under NEPA. See (. Nai. Desert Ass'n v. BIAL, 625 F.3d 1092, 1109 (9th Cir.
2008). Thus, “the factors to be considered are derived from the statute the major federal action is
implementing. ™ I al 1109 n.11. One of NEPA's “iwin ainis” is Lo “[e]nsure that the apency will
inforn the public that it has indeed considerad environmental concerns in its decisionmalking
process.” See Eriends of Animals v. BLM, 514 F Supp.3d 2990, 204 (D.D.C. 2021). NEP'A
requires agencies to “[e]valuate reasonable alternatives to the proposed action, and, for

alternatives that the ageney eliminated from detailed study, brietly discuss the reasons for their C0O2-2 Comment noted.

elmination.” 40 C.F.R. § 1502.14. The statute also direcls agencies (o “[discuss each aliernative
considered in detail, including the proposed action, so that reviewers may cvaluate their
comparative merits™ and include the no-action alternative. fd. As the Council on Environmental
Cuality (CTQ) states in 115 April 29, 2022 announcement {final rule effective May 20, 20223
reversing changes made under the Trump adiministration its regulations implementing NTPA:

There may be times when an agency identifies a reasonable range of alternatives
that includes alternatives—other than the no action alternative—that are heyond the
goals of the applicant or outside the ageney’™s jurisdiction becausc the agency
concludes that they are useful for the agency decision maker and the public to make
an mlormed decision. Alwayslailoring the purpose and need 1o an applicant’s goals
when considering a request for an authorization could prevent an agency from
considering alternatives that do not mect an applicant’s stated goals, but better mect
the policies and requirements set forth im NEPA and the agency’s statutory
authority and goals.*

3 87 Fed Reg. 23459, Aveilable of https:iiwrwrw federalregister. sovi/documents2022/04/20:2022-
03288 natiomal-environmental-policy-acl-hnplemen lng-tepulalions-revisions.
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Under NTIPA, a reviewing conrt will ensurs that the agency “adequately considered and
disclosed the environmental impact of its actions and that its decision is not
arbilrary or capricious.” As deflined in the Administralive Procedure Act (ADPA)Y, courts evaluale
whether an action is “arbitrary and capricious™ by evaluating “whether the decision was based on
a consideration of the relevant thctors and whether there has been a clear error of judgment.” See
Deseno General Hosp, v, Hecller, 766 F.2d 182 (5th Cir. 1985}, This comsideration of relevant

factors i3 often stated as the “hard look™ doctrine, which requires the agency to thoroughly

consider the issues in the Tecord, Jd.
1L The Natoral (;as Act

Under Section 3 at'the NGA, the Commission is responsible for reviewing applications to
consiruct or operate wn LNG termunal. fd § T17bie). Under Section 3{a) of the NGA, the
“Commission shall issuc [an] order upon application, unless. ..it finds that the proposcd
exportation ... will not be consistent with the public interest. ™ Section 153.7(c) of the
Commission’s regulations, wlich implements Seetion 3(a) of the NG A, requires a showing that
o ‘ . . ) o ‘ . C0O2-3 Comment noted.
the proposal is not inconsistant with the public interest.” Tn sum, all projects incongistent with tha
public interest shall be denied. Should the Commission choose to authorize a proposed LNG
terminal praject, it may require design or siting odifications and it may impose “such terms and

conditions as the Commission find necessary or appropriate.” fd.

As the lead agency under NEPA, lhe Commmission stafl drafls the ELS for the enlite LNG

projecl. NEPA requires DOE, the Commission, and all other project-relevant agencies 1o take a

15 US.C, § 7T17h(a)

18 CER § 153.7(c).
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hard look at all environmental impacts, including direet impacts, indireet impacts, and

cunmulative impacts.

II. The Endangered Species Act {F8A
Seclion 7 of the Endanyrered Species Act (ESA), us amended, slales thal wuy project
autharized, funded, or conducted by any federal ageney (e.g., the Commission} should not
.. Jeopardize the conlinued exislence of any endangered species or (hreatened species or resull
in the destruction or adverse modification of habitat of such species which 1s determined. .. to be
aritical .7 16 TL.8.C. § 1536(a)(2) {1988). The Commission, or the Praject applicant as the

Comrnission’s non-lederal representative, 1s required to consult with the TS, Fish and Wildlife

) ] ) - e ) ) CO2-4 Section 7 of the ESA consultation with the FWS and NMFS and
Service (F'WS) and National Marine Fisheries Service (NMIPS) to determine whether any the FWS BO for the Project are discussed in section 4.7.1.
federally listed or proposed endangered or threatened species or their designated critical habitat
oceour in the vieinity of the Project. If the Commission determines that these specics or habitats
may ha impacted by the Project, the Commission is required to prepare a Biological Opinion
{BO) to identify the nature and extent of adverse impact, and to recommend measures to avoid or Commonwealth stated in its applicaFion that the proposed

Terminal is designed for a 30-year lifespan. Commonwealth has
reduee potential impacts an the hahitat and/or specics. not entered into any agreements for service for a duration longer
DISCUSSION than 30 years (the potential length of its lease notwithstanding).
As noted in the introductory text of section 4.0, the EIS assesses
T. The DEIS adopts a 30-vear lifespan for the Project despite clear indications that impacts in the context of temporary, short-term, long-term, and
the Project conld and likely would operate past 30 vears. C00.5 permanent impacts. Temporary impacts are those that generally

“[TIhe relationship hetween local short-term uses of man’s environment and the
mamtenance and enhancement of long-term productivity . . . requires the agency to assess the
action for cumulative and long-term efteets trom the perapective that cacl generation is trustes

of the environment for succeeding generations.” 87 Fed. Reg. 23469 {quoting 35 Fed. Reg. 7390,

Paye 8 033

36

would not last beyond the duration of construction; short-term
impacts are those are likely to continue for up to 3 years
following construction; long-term impacts are those that would
continue for longer than three years but would return to pre-
existing conditions within the life of the project; and permanent
impacts are those that would not return to pre-existing conditions
within the life of the project. Generally, the assessments of these
impacts would not change with a longer project lifespan. In fact,
these assessments of long-term (meaning things would return to
pre-existing conditions within 30 years) or permanent (meaning
things would not return to pre-existing conditions within 30
years) could be considered conservative if the project lifespan
was to extend beyond 30 years.

Non-Governmental Organizations Comments



Non-Governmental Organizations
CO2 — Natural Resources Defense Council

Docunent Acceseion #: 20220523-5172 Filed Date: 05/23/2022

7392 (May 12, 1970} (emphasis added)). As outlined above, the Commission imust take a hard
look at the reasonably foresesable direct and indirect environmental impacts of the Project
proposals beflore it, as well as cumulative hupacts Fom the aclion when added Lo other past,
present, and reasonably foreseeahle future actions. Consistent with this duty under NEPA, the
Commission must utilize a rational, foreseeable, and appropriate “life of the Project™ or “life of Co3E
the Cacilily™ Lo sulliciendly assess the duralion and extent of foreseeuble mpacts, adequalely -
consider the temporal extent of cumulative actions, and determine necassary mitigation of
impacls.” Delermining the Project lifespan by which :m agency will assess the impacls is
consubstantial with agency deferenee.” However, as with other aspeets of an EIS, cxercises of
agency deferenee cannot contravene the purposes of NTIPA.

In its application, Commonwealth clamms that the Project “will be consinueded for a
design operation life of 30 years™ and that “[n]o plang for expansion or abandonment are
currently contemplated.™ Utilizing the operational life identified in Commonwealth’s
application, the Commission’s DEIS adopts a 30-year analysis to consider an array of Project CO2-6 See response to comment CO2-5.
impacts. Tlowever, the Cominisgion™s DETK in Section 2.1.1 also (albeit indirectly)
acknowledges the potential for a longer operational term:

Commonwealth has scenred lang-term comimercial leases for the 393 acres. The

leases are structured in three phases: the development period, which extends until

the starl of consruction; the construction period, which extends from the start of
construction to the start of commercial operations; and the operations periad, which

% See, e.g., 40 CF.R. § 1508.20(d). For purposes of NEPA analysis, miligation includes
“[rleducing or climinating the impact over time by preservation and maintenance operations
during the life of the action.”

T Webster v. Dept. of Agricuiture, 685 F.3d 411 (4th Cir. 2012).

# Commonwealth LNG Application, RR 1, 1.9 Future Plans and Abandonment.
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hoging at the start of commercial operations and lasts for 20 years with three 10-
year extensions for a total of 50 years.?

The Conunission also acknowledges the possibility of operation past 30 years in its assessment of
the socioeconomic impacts of the Project, see Section 4.9.4 and its assessment of construction
payroll and material purchase. Specitically, the Conmmission states that the Project *would expend
additional capiial on mainlensnce malerial and conlracts over the mrmimum 30 years of Projecl
operation” (emphasis added)}—a clear signal that the Commission recognizes the possibility that
the Preject could operate {and its impacls persisl) beyond 30 yeurs. LNG lermuinals can {and do)

often have relatively long operational lives. '

Section 3 authorizations are not time-barred; there is nothing stopping an authorized praoject

from operating past the lifespan identified in its application. Just as the Conmmission must base its

eslimale [or operational emissions on the facililies being operuted al maximum capacity for 365 C0O2-7 See response to comment CO2-5. Also, we note that none of the
. _ conclusions in the document hinge on a 30-year versus a 50-year
days per year, 24 hours per day," analogously, the Commission should also ensure that it is lifespan. Regarding the noted subsidence rate estimate, the

estimate for the rate over 50 years would still fall within the
range of subsidence provided in the same section that would not
be considered hazardous. Regarding the chenier habitat
preservation, Commonwealth has stated it would preserve the
noted area for the lifespan of the project, which is anticipated, to

o E.:g., U'S'. Dept. of Epcrgy and United States l"'ncrgy Asm,_GIoha! LNG Fundamentals be 30 years. A longer project lifespan would result in continued
Eis\t:;}r;%;lrs:‘acts can be Yexpected to produce LNG over a period which could span 20-4) years). preservation of the chenier habitat area.

considermy e comumercially praclicable possibalily thal the Project {and ils associaled

* DIIIS at 2-1.

hlipsa/fwww enerery povisiles/de Gl fles201 8403/ M49/Global %62 0] NGY2 0Fundamentalse 2 C

To20Updated203. 1518 pdf. See also, NRIC, Sailing to Nowhere {Dee. 2020) (“[TThe
expanded production, export, and use of LNG will require large amounts of massive, long-lived,
and single-pumpase infrastructure such as pipelines, liquefaction plants, TNG terminals, and
tankers, as well as gas-fired power plants. These types of investments lock in fossil fuel
dependence and the associated emissions, making the transition to clean energy even more
dillieult.”). dvaifable o hilps:iwww.nrde.org/sites/de bl fles'saling-nowhere-liguefied-
naurul-gas-report.pdl,

" Authorizations for LNG export infrasiruciure should “reflect the maximum or peak capacity al
optimal conditions as such a level represents the actual potential production of LNG.” Sabine
Pass Liguefaction, LLC, 146 FERC % 61,117, at 12 (2014,

Page 10 o[ 33

38

Non-Governmental Organizations Comments



Non-Governmental Organizations
CO2 — Natural Resources Defense Council

Docunment Acceseion #: 20220523-5172 Filed Date: 05/23/2022

environmental impacts) will persist past the stated end date that a projeet developer initially
outlines in its application. This is particularly true where that applicant has given no firm assurance
that it plans to cease vperations, abandon or repurpose its fucilily al the end of the peniod oullined
in its application.

For many key impacts, the Commission’s analyses hinge on the assumption of a 30-year
hife of the Project, ruther than the possible 50 years for which lhe applicant has secured long-lenn
cormmercial leases. The subsidence rate analysis in Scetion 4.1.5.3 utilizes a subsidence rate of

30 yeurs. The chenier mipacls analyzed in Seclion 4.5.2.1 ussume Commonwealil will preserve

chenier arcas on the terminal property for the 30-year anticipated life of the Project, Cunwlative Coo7

impacts analyzed in Section 4.13 arc hased on a temporal extent that assumes a 3-year
operational lile of the Project.

This narrowed temporal window materially alters whether impacts could be significant or
insignificant. It also leaves certain mitigation actions {as in the example of chenier preservation)
past 30 years up to chanee, should the applicant continue operations past the anticipated life of
the Praject. Because the Commission holds a duty under NTIPA to take a hard look at all
reasonably foresesable mpacts, it must do so utilizing a timeframe that reflects the actual
potential production of LNG and the environmental impacts related to that production. Other
than the Commission conditioning each of its project approvals for the term the Applicant
indicates in its applicalion, or as long as the Applicant™s FTA approval (whichever is longer),
Tew logmeal allernatives reman for the Comrmission 1o ensure that 1ts NEPA analyses lake o
account the full, foresesable impacts during the life of the Project. At a mininum, for this DELS,
the Commission could have ascerlained (through mlonmaion request) whether the applica will

operate the facility solely for the duration of time identificd in its application.
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Tn proparing its TIS in a manner that sufficiently mects NLPA’s “twin aims,” the
Commission must utilize a life of the Project that considers the acmal potential preduction life of

a [acility. Anyihing less deprives the public of its ability to have sufficient information and an

apportunity for public participation related to the vears in which a project practicably could
continue to operate, but did not provide for in its application. Despite aclnowledging the
possibility that the Project could operate for o mingsean of 30 years, the Commission Galed 1o

adapt this reasoning in this same document.

IL Thl. DEIS Lails 1o include a true “no-action™ alte rmm\r( and the DEIS
T | 1 il

An RIS mmust “hriefly specify the underlying purpose and need to which the agency is
responding in proposing the altematives. 87 Fed. Reg. 23469 {Apr. 20, 2022} (revising 40 C.F.1

§ 1502, effective May 20, 2022}, The purpose and nead statement dictates the range of
o8 CO2-8 This EIS describes the applicant’s stated purpose and need. The

“reasonable™ alternatives that the agency must consider in evaluating the environmental impacts need for the Project will be addressed by the Commission in the

of a proposed aclivn. See Citzens dgainst Burlington. Ine. v, Busev, 938 F.2d 190, 195 (D.C, Order and is outside the scope of this document..

Cir. 1991). “An agency may not define the objectives of its action in terms so unreasonably
narrow that only one altemative fom among the environmentally benign omes in the agency’s
power would accomplish the goals of the agency’s action, und the EIS would become a
foreordained formality.™ fd. at 196,

Here, the Commission’s purposs and need slatement {Seclion 113 1s based explicily vn
Commonwealth s stated purpose: “to liquefy and cxport to forcign markets, domestically
produced natural pas soureed from the existing interstate and intrastate pipeline systems of =555 CO2-9 See response to comment CO2-8.
Kinetica and Bridgeline, respectively, m southwest Louisiana.™ In other sections of the DEIS, the
Comission defines the Praject purposc as to “hquety and cxport 8.4 MTPA of natural gas to

FTA and non-FTA countries”™ (Section 3.2} and as a “Project abjective of liquefying natural gas

Page 12 o[ 33
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for expart.” Seetion 3.1. Consistent with its review of ather NG export projects, the
{Commission has again unguestioningly and wiflinchingly adopted the Applicant’s narvowly-
drafied slulement of purpose and need; accordingly, the altermalives analyzed in the DELS center
around the Applicant’s ultimate aims_ This is improper under NEPA and the APA.

Specifically, an agency cannot define its objectives in wireasonably narrow terms. See,
e.g.. Cofo. Emvtl, Coal v. Dombeck, 185 F.3d 1162, 1175 (10th Cir. 1999) (providing thal “the
statements of purpose and need drafted to gmde the environmental review proccss™ may not be
“unreasorably murow™), see Not 'l Parks & Conservalion dss'n v, Bureou of Lond Memi., 606
F.34 1058, 1070 (9th Cir. 2010) (same), Moreover, while an agency must take a private
applicant’s ohjectives into account when developing the purpose and need statement, it is the
agency’s responsibilily 1o “definfe] the objeclives of an action.™ See Cofo. Enmvil, Coad., 185 F.3d
at 1175, While the Commission has “a duty to consider the applicant’s purpose,” it cannot
“define its abjectives in unreasonably narrow terms.” See Cify of Carmel-By—The—Seq 1. U785,
DOT, 123 T.3d 1142, 1155 (9th Cir. 1997, of. Svlvester v. ULS. Army Corps of Eng 'rs, 882 IN.2d
407, 409 (S5th Cir. 1989) (“[A]n applicant camnot define a project in order to preclude the
existence of any alternative sites.”™). Nor can the Commission formulate its purpose and need
auch that the Project is rendered a foregone conclusion under NTIPA. See Friends of Se's Futire
v. Morrivon, 133 F.3d 1039, 1066 (9th Cir. 1998) (*An agency may not define the objectives of
its action in lerms so unreasonably narrow thal only one allemnative o among the
environmentally benigm ones in the agency s power would accomplish the poals of the agency’s

action. and the EIS would become a foreordained formality. ™ (quotation omitted?}. Here,

defimng the “purpose and need™ as exporiing 8.4 MTPA of gus sourced [ront the Kinetica and
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Bridgeline intrastate pipeline systoms in southwest Louisiana iz fanctionally the same as defining
the “purpose and need” as “building the Commonwealth LXNG Project.™

In addivon Lo the requitement to specily 4 clear purpose and need for a project, NEPA
impasas a clear-cit procedural obligation on the Commission to take a “hard look’™ at alternatives
that may entail less significant impacts on resources atfected by the Project. See Balt. Gas &
Elec. Co. v. Nut. Res. Def Council, 462 178, 87, 100 (1983). An EIS must “[e]valuale reasonable
alternatives to the proposed action, and, for alternatives that the agency clinunared trom detailed
study, briefly discuss the Teasons for their elimination.” 40 C.F.R § 1502.14. Each allemative -002_10 C02-10 Comment noted.
shall be “considered in detail, including the proposed action, so that reviewers may evaluate their
comparative merits.” 7. “The existence of a viable but unexamined alternative renders an [TT5]
madequale.” See Alo. Wilderness Recreation & Tourism dss'nv. Morrison, 67 F.3d 723,729
{9th Cir. 1993) (internal citations and quotation marks omitted}. Rather than engaging inthe
rigorous and “open” alternatives analysis that NEPA imposes upon the Commission, the
Commission frames its alternative analysis around the aims of the Applicant.

NELPA requires that the Commission “[e]valuate reasonable alternatives to the proposed
action” and “include the no action alternative™. 40 C.F.R. § 1502.14. Yhere the agency is
evaluating a propasal for a project, “‘no action’ . .. would mean the proposed activity would not
take place, and the resulting environmmental effects from taking no action would be compared
with 1he elfecls of permitling the proposed activity or an allemalive activity o go lorward.™ CO2-11 Section 3.1 of the EIS has been revised for clarity.
Forty Mot Asked OQuestions Concerving CEQ s Nationol Evvironmental Policy Aet Begnlotions,
46 Fed. Reg. 18,026, 18,027 (Mar. 23, 1951).

Applying those principles here, it is clear thal the Conunission’s no-aciion allemative 1s

inconsistent with NEPA and cannot be sustained. In its analysis of the no-action alternative, the
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Commission states that “[u]nder the no-action alternative, the Project would not be develaped
and Commaonwealth’s objective of liquefying and exporting natural gas to foreign markets would
not be realized,” and that “the polential envirommnental impacls discussed in [the envirommental
analysis sections of the] DEIS wounld not accur.” DEIS at 3-26. The Commission then states,
“Matural gas is used in a variety of sectors {Tesidential, commercial, electric power generation,
indusirial, iransportation)” and that “[independent of wheiher the Project is construcled, other
LNG export projects may still be developed in the Gulf Coast region or elsewhere in the United
Slales,” thal “these projects would cause boll adverse and beneficial impacts on the
ervironment™ and that “[t)ernunal and pipeline projects of similar scope and magnimde to this
Project would likely result in environmental impacts of comparable significance, eapecially those
progects i a similar regonal selling, ™ Id,

This conclusion docs not constitute the kind of geuuine no-action alternative analysis that
NEPA demands. First, it is heyond dispute that any LN facility constructed in the ahsence of
the Project would itself require Commission approval under the NGA, in addition to myriad
federal and state permits, and environmental analysis under NEPA and its implementing
regulations. Such a project therefore cannot lawfully serve as a component of the no-action

alernative. See ¢.g., Rumiey v, Kator, 96 T.3d 434, 444 (9th Cir. 1996) (“Tf a foderal permit is a

CO2-12 -11.

VR See response tq CO2-11. We al.so ngte here thgt DOE has.

prerequisite for a project with adverse impact on the environment, issuance of that permit does already determined that the Project (i.e., exporting LNG) is
“needed” (see section 1.2.4); therefore, it is reasonable to assume

constitute major federal aclion and the federal agency mvelved must conduel an [Enviremmental that another company would likely apply to construct an LNG

facility to take up this “need.”

Assessimen] and possibly an EIS belore granting it.™). Indeed, courts have been elear thal the no-
action alternative cannot assume that the baseline mcludes aspects of the proposed project. See

e.g., Friends of Yosemite Valley v. Rempthorne, 520 F.3d 1024, 1026-27 ($h Ciz. 2008} {(Mnding

a NEPA violation where the “no-action™ alternative assumed the cxistence of the very plan being
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proposedy, M.C. Widlife Fed'n v. N.C. Dep't of Transp., 677 T 34 596, 603 {4th Cir. 2012)
(“[]ourts not infrequently find NEPA violations when an agency miscalculates the “no build”
baseline or where the baseline assumes the existence of the proposed projecl.”™ Yet, the
Commission’s no-action alternative for the Project does just that, as it is premised on the
assuniption that ¥|i|ndependent of whether the Project is constructed, other LXNG export projects
[coz12]
may slill be developed in the Gull Coast region or efsewhere in the United States,” lhal “these
projects would cause both adverse and beneficial mpacts on the environment™ and that
“[t]erminal and pipeline projects of similar seope and magnitude o this Project would Likely
result in environmental impacts of comparable significance, especially those projects in a similar

regional sotting.” DTS at 3-26 (emphasis added).

Rather than engagpmg in genuine no-aclion allernaiive analysis, m Section 3.1 the
Commission both steadfastly embraces and immediately rejects speculation, Jof Tn suggesting its
ingemuine no-action alternative, the Commission first reaches as far ag to suggest that other LNG
export projects may be developed (presumably) amywhere elsewhere in the United Stafes,
beyond the Gulf. The Commission than procesds to conclude that the no-action alternative
“could require potential end users make different arrangements to meet their needs and that
{while speculative} it is possible for renewahle, other traditional enargy sources or passibly
traditional long-term energy sources to meet the needs of potential end-users™ but that “the CO2-13 See response to CO2-11.
location and use {electricily, heating, indusinial feed stock, etc.} would be speculative and that the
Commussion would not be “able lo judgze whelher the impacls would be bedler or worse without
not knowing what the natural gas would or could be supplanted with.” The Commission then
disrmisses the no-aciion aliernaiive s a reasonable ulietnalive (o meel he objectives of the

Project. Jd. Accordingly, the Commission’s no-action alternative contravenes basic NOPA
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principles and is not a genuine na-action altornative. See 46 Fed. Rog. at 18,027 (defining “no
action” in instances involving federal decisions on proposals for projects).

Second, the Conmunission’s characterization of ils no-uclion alternative skews the
agency’s entire analysis of alternatives. DEIS 3-27 to 3-50). The no-action alternative serves asa
‘measuring stick” that allows for meaningful comparison between the purported benefits of the
propused aclion and ils environmienlal impacts. See Cir, for Biological Diversity v. TS, Dept. of
Tnterior, 623 T.3d 633, 642 {4th Cir. 2010} { providing that the no action alternative is intended to
“provide u baseline aguinsl which the aciion allemmalive™ is evaluated). Without “[accurale
baseline] data, an ageney cannot carefully consider information about sigmificant environment
impacts... resulting in an arhitrary and capricious decision.” See N, Plainy Rex. Council, Tne. v
Surface Transp. Bd., 608 F.3d 1067, 1085 (9h Cir. 2011, see also Friends of Yosemite Valley,
_ ) o o CO2-14 See response to CO2-11.
520 T'.3d at 1038 {holding an ageney’s no-action alternative invalid because it improparly
defined the baseline). This is precisely what ocourred here, where the Commission’s no-action
alternative “assume[d] the existence of the very plan being proposed.™ See Friends of Yosemite
Fadley v. Searletf, 439 T. Supp. 2d 1074, 1105 (T.I. Cal. 2006}, aff d, Friends of Yosemite
Vailley, 520 F.3d at 1037—38. To establish as the baseline the existence of a speculative project

fanctionally identical to the very projact hoing analyzed “is logically untenable™ and renders the

no-action alternative “meaningless.” Id

The Commission cameol circumyent the requirements of NEPA by defining the “status
quo™ to assume the existence of the very project under analysis. The Commission®s lormulation
of the no-action altemative deprived the Comunission and the public of a meaningful opportunity C02-15 See response to CO2-11.

Lo assesy e impacls of an LNG exporl Laeilily against those of less enviromrmentally desiructive

projects. See Ctr. for Biological Diversity v. U.S. Bureaw of Land Mgmi., 746 T'. Supp. 2d 1055,
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1091 (N.I. Cal. 2009) (“To fulfill NEPA's goal of providing the public with infarmation to
assess the impact of a proposed action, the *no action’ akternative should be based on the status
quo.™). Thus, the current allernatives analysis Tor the Project is uindimentally Qawed. To comply
with MFPA, the alternatives analysis must he revised to include a true no-action alternative that
accurately serves as the baseline for the Commission’s NEPA analvsis. See 46 Fed. Reg. at
18,027 (defining the “ne aclion allemative™ in inslances mvolving lederal decisions on proposed
projects to be where the proposed activity would not take place).

.

approxzimalely 528 feel from the Project facility,

The principles of envirommental justice (EJ} require agencies to consider whether the
projects they authorize will have a “disproportionately high and adverse™ impact on traditionally
marginalized communities. Lilte the other components of an ELS, an EJ analysis is measured
againsl the arbhilrary wmd capricious stimdard. See Cmtps, dgainst Rumway Expansion, Ine. v
FA4, 353 F3d 678, 689 (D.C. Cir. 2004} {explaining that arhitrary-and-capricious analysis
applies to every section of an ELS, even sections included solely at lhe agency’s discretion}).
Thus, while the agency’s “choice among reasonable analyiicul methodologies 15 entuled 1o
deference,” its analysis must nevertheless be “reasonable and adequately explained.”™ fd
Consislenl with NEPA, the agency must lake a hard look ot EX issues. See Latin Ams. for Social
& Econ. Dev. v. Fed. Highway Admin., 756 F.3d 447, 475 77 (6th Cir. 2014).

Applying those principles here, the Comnuission’s care IiJ conclusions are arhitrary,

capricious, and wmsufficient for meetng NEPA's requirements. As the Commmssion 18 aware, EJ
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is not merely a hax to be checked. 2 Proper consideration of BT impacts is a key imperative
required by NEPA_ the APA and the N{GA 13

Here, the Commission concludes {in both Sections 4.9.12.4 and 5.1.10.1} that impacts 1o
EJ communities will not he “disproportionately high and adverse™ becanse the Praject will not he
directly located within an EJ commumity, This finding is arbitrary and capricious — the
Commission Usell acknowledges thal the nearest EI census block group Lo the Project s
approximately 0.1 miles from the proposed Project site, or put differently, a mere 528 fect from
the Project site. Equally concerning, the Commission idenlifies thal the closest residence o the
Project is 3,300 feet away from the terminal. This conclusion, that because a project is not
directly located in an TiT community it does not have a dispropartionate offect on that LT
communily, ignores the most basic pnnciples of EY ind the basic reality ol the manner m which
LI communities are disproportionately exposed to environental impacts,' Noise, emissions
and visual impacts cannot he curtailed by a census hlock barder. This conclusion cannot he

squared with the Commission®s dutics under NEPA, the APA and the NGA.

1v.
and sets the Commission up to fail its goal to assess comulative impacts an
environmental justice communities. [S2EEN C0O2-18 The cumulative impacts are discussed in section 4.13 of the
_- T 1 1 b
This DETS simply does nat provide the necessary information to allow the Commission FEIS" Staff ClOS(?ly followed the guldan.ce (-)uthned m the. EPA’s
Promising Practices for EJ Methodologies in NEPA Reviews
to meet its recently articulated commitment to engage in fulsome and adequate EJ reviews when (2016). Using this guidance, staff has assessed direct, indirect,

and cumulative impacts on environmental justice communities.
The Commission’s updates to the Certificate Policy Statement

2 Eriends of Buckingham v. State Air Pollution Control Bd., 947 F.3d 68, 92 (4th Cir. 2020). are currently in draft form and are under further consideration in
Commission Docket No. PL18-1-000.

3 E.g. Vecinos Pura El Bienestar de lo Comunidad Costere v. FERC, 6 F.4h 1321, 1330-31
{D.C. Cir. 2021} (remanding a Comumission order in parl based on a “delicient” EJ analysis).

" See CATF and NAACP, Fumes Across the Fence-Line (Nov. 2017). Availuble at
hittps:fnaacp. ore/resources/fiumes-across-fence-line=health-immpacts-air-pollution-ail -pas-
facilities-african-american.
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determining whether or not to authorize proposed projects. Tn its issuance of the 2022 Certificate
Policy Statement (albeit currently in draft form'®) (2022 Certificate Policy), the Commission, for
the first time, focused on EJ direclly in a policy siatement.’ In doing so, the Commission
addressed many of its failings on EI, noted hoth in public eoniments and in decisions by federal
courts, which have made it plain that the Comrmission has a legal mandate to adequately consider
projecl impacls on BEY communities. The Conmussion expressly noled ils commitment o apply
the “Impacts on Environmental Justies Communitics™ framework laid out in the 2022 Certificate
Policy 1o buth NGA Seclion 7 pipeline Teviews ind NGA Seclion 3 lerminal reviews.”

The 2022 Certificate Policy allows a wide array of resources 1o be considered when
seaping BT communities and for assessing direct, indirect, and cumulative impacts.”® The
Comrnission alse nighily recognizes that 2 “wide range of data” should mlonm the Commission®s
avalunation of cumulative impacts, which the Commission has identified are akin to “pre-cxisting
conditions” that can exacerbate adverse impacts on communities.”® Under the Commission™s

articnlated framework, analysis of factors such as “air pollution, heat vulnerabality, and the

¥ Final veply comments an the 2022 Certificate Policy, Certification of New Inferstate Notural
G racilities, 178 FTERC 961,107 (2022} (hercinafter 2022 Certificate Policy), are duc on May
25, 2022, Many initial conuments in the docket indicate that its provisions related to EJ are
embraced by mdusiry (many of whom ure seeking more gpuidanee Lo assist their engagement with
Comments of Interstate Natural Gas Association of America under PL18-1 ¢, al™ at P 78-81,
Accession No. 20220425-3448. See alvo generally *Comment of WEACT for Environmental
Justice under PL18-1 et.al,” Accession No. 20220505-3010; see ales “Comments of Tinbridge
Gas Pipelines under PL1S-1 et al,” at 1P 114-17, Accession Mo, 20220425-5451.

16 2022 Cerlificale Policy, supra nole 16,
17 1d. at 86.
¥ 1d. at P 92,

¥ 1 at I 90,
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Environmental justice is addressed in section 4.9.12. Cumulative
impacts are discussed in section 4.13. We reviewed the various
resources based on their geographical and temporal scopes.
Those results are outlined in the FEIS in table 4.13-1 and section
4.13. In addition, as stated previously, the Commission closely
followed the guidance outlined in the EPA’s Promising Practices
for EJ Methodologies in NEPA Reviews (2016) and used its
recommendations in this cumulative impacts analysis. The
Commission’s updates to the Certificate Policy Statement are
currently in draft form and are under further consideration in
Commission Docket No. PL18-1-000.
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effects of pre-existing infrastructure {e.g., bus depots, highways, and waste facilities)” can be
informed “by a wide range of data, including, for example, health statistics such as cancer
clusters, asthma rates, social vulnerability data, and communily resilience data”™® These readily-
available indicators do not appear in the DEIS 2! The meager and insufficient FY analysis in the
DEILS frustrates the Conunission’s aticulated desire (and legal mandate) to “carefully examine
cumulative impacts on environmental justice communities.”??

V. The Commission’s analysis of air guality impacts improperly conflates NAAQS
allainmenl a9 insipnilicance,

NEPA requires ageneics to consider “every significant aspeet of the environmetital
impact of a proposed action[.)” See Greater Yellowsione Coal. v. Lewis, 628 F.3d 11431150
{9th Cir. 20100, This includes air quality impacts. ln the DELS, the Conunission considers Project
impacts on air quality, hoth from Project construction and from terminal aperations. DTS at 4-
145, For air quality impacts related to both construction and {primarily) related to Project
operalion, the DELS equales atluinment and complianee with air qualily regulations with
insignificance. DEIS at 5-381. Mere attainment with air quality standards does not in and of

itsell equal msigmficance. OF course the emissions will be subject to penmit resttictions. 11 the

0 Ihid.

% See, e.g., Louisiana School of Public Health, Louisiana Cancer Maps, available at
Lutips:ifsph lsubse. eduouisiana-tumor-repsiryidata-usestalisticsJouisiana-data-mteracive-
statislicsdoutsiana-cancer-mups'; NOAA, Soctad Frfnerobiline Mapping, oveilable ar
https:ifnibhis.epo.noaa soviulnerability-mapping; TPA, EJSCREEN Map Descriptions,
available at https:/fwww.epa.goviescreen/ej screen-map-descriplions (citing specifically to
indicale asthma rates); U.S. Census Bureaw, Community Resilience Estimates, available at
hlps:fwww atsdr.ede.goviplaceandheal ib/svi/mdex. himl, hlips:www . census. grovprograms-
survevs/community-resilicnee-cstimates. htiml,

2022 Certificate Policy, supra note 16, at P 90,
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Section 4.9.12 has been revised. As noted in sections 4.9.12,
4.11.1.4, and 4.11.1.8, Project construction and operation would
result in air quality impacts. The dispersion modeling analysis
conducted as part of the Project coupled with source culpability
analyses constitutes an in-depth review of local air quality
impacts. While modeling predicts potential exceedances of the
NAAQS, project contributions to potential exceedances are
negligible. The EPA in conjunction with local air quality
agencies work to identify and remedy ambient air quality
concerns through State Implementation Plans. The output of the
dispersion modeling analysis and the state’s permitting of
emissions for the Project conclude operational emissions from
the Project are not significant. Although the NAAQS are
designated to protect sensitive populations, we acknowledge that
NAAQS attainment alone may not assure there is no localized
harm to such populations due to project emissions of volatile
organic compounds (VOC), hazardous air pollutants (HAP), as
well as issues such as the presence of non-Project related
pollution sources, local health risk factors, disease prevalence,
and access (or lack thereof) to adequate care.
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estimated emissions would exceed regnlatory permittabla levels, the facility could nat he
permitted and could not be built. The point of an EJ analysis is to take a hard look at instances
where one or more Lacilities — sited within lhe sone community and operating within the
hounds of their permits — exacerbate inequitable health and environmental outcomes.
Concluding that there are no disproportionately high md adverse health outcomes so long as
nobody does anylhing illepal fils to underlake ihe inquiry seriously.”?

For construction impacts, the DEIS concludes that air quality impacts would not be
sigmi feanl because: (1} *[v]ehicular and/or marine vessel emivsions fom gasoline and diesel
engmes would comply with applicable EPA mobile source cmission regulations. . by using
equipment inanufactured to meat these specifications.” (2) that “the combustion and fugitive dust

emssions thal would oceur during construction would be lurgely imited 1o the immediate
C02-21 Section 4.11.1.8 has been revised to specify that based on the
output of the Project dispersion modeling analysis, we conclude
operational emissions from the Project are not significant.

vicinity of the Terminal site and to alesser extent in the arcas where the Pipeline would be
constructed,” and, (3) that “these emissions would represent a amall portion of Cameron Parish’s
yearly cmissions inventorics and would subside onee construction has been complered.” DEIS at
3-381 {Tn-text citation omitted). Tn its Air Quality conclusions section (Section 5.1.12.1}, the

Commission identifies explicitly onfy the construction-related air quality impacts as significant

or insignificant. T,

As for impacts on air quality during project operation, the DEIS notes that impacts on air
quality during vperalion would primarily result fom emissions related 1o {1} the hguelaction
cO2-22 CO2-22 Comment noted.

rains and associated generators and Qare systems of the tenmumal, (2 mobile emissions sources

such as cars and trucks associated with the terminal facility, (3} LMNG carmiers and associated tugs

¥ See Amicus Brief In Support of Couscrvation Petitioners. Adantic Coast Pipeline v. FERC,
No. 181224 (D.C. Cir. 2018). Availahle of amicus-brief-ferc-approval-atlantic-coast-pipeline-
20190415 pdl (nrde.org).
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at the marine facility, and (4) emissions related to the ahave-gronnd pipeline. 72 Tn its
conclusions of the operation-related air quality impacts, the Commission concludes that the
Applical’s air gquality dispersion analysis indicates that the “ambient pollulion concenlralions
that would result from [operational] emissions would not laad to any potential exceedance of air
quality impact criterions.” &d.

A vore fealure of NEPA-complianl EISs are sigmilicance assessmenls. When the
Commission cannot determine significance, it st adequately explain why it cannot. Ilere, the
Comrmission has Guled 1o make a complele conelusion of significanes or insignilicance for an
eutire (and in this instance, the predommate) type of air quality impacts because it yet again
wrongfully conflates attaitmment, or a project™s lack of' a blatant Clean Air Act violation, with
nsigmi ficance. DEIS at 5-381. This 15 not what NEPA mandates — the Commission must stall
explicitly conclude whether air quality impacts arc signiticant or not, The public should not be
left to infer the agency’s determination.

Ilere, the Commission has failed to make an explicit signiticance determination (or to
provide an explanation for why it cannot offer a significance determination} pertaining to
operational air quality impacts™ This failure is particularly troubling when considering that the
Commission idertitied that results of Commonwealth’s modeling to determine source
contribution in comparison with the NAAQS demonstrated that the modeled maximum impact
plus background sources for 1-hour NO2 (229 micrograms per imeder cubed |peim3|) exceeded
the NAAQS of 188 pg/m3, Commonweallh conducted a source contribulion analysis lo

determine whether the Project would contribute significantly to the modeled NAAQS

** Compare with conswiction-related impacts on local air quality where the Commission
explicitly concludes that “eonstruction-related impact on local gir quality during construction of
the Terminal and Pipeline would not be significant.™ DEIS al 3-381.
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Under the authority of the Clean Air Act, the EPA has set, and
routinely reviews, the NAAQS. This set of standards has been
scientifically calculated and chosen to be protective of both
human health and the environment. Operational emissions from
the Project have been modeled against the NAAQS in
conjunction with background concentrations representative of the
project area, and while exceedances have been modeled, the
Project’s contribution to these exceedances is negligible. Beyond
dispersion modeling, the Clean Air Act and EPA grant air permit
authority to the states to determine which sources and categories
of emissions are required to obtain permits to ensure air quality is
protected. Operational emissions are subject to review under the
Prevention of Significant Deterioration provisions of the, CAA
and the source is classified as a Title V major source. By meeting
the permitting obligations under PSD and Title V, the state is
protecting air quality. Moreover, the dispersion modeling
analysis conducted as part of the Project coupled with source
culpability analyses constitutes an in-depth review of local air
quality impacts. While modeling predicts potential exceedances
of the NAAQS, it cannot be ignored that project contributions to
potential exceedances are negligible. The EPA in conjunction
with local air quality agencies works to identify and remedy
ambient air quality concerns through State Implementation Plans.
The output of the dispersion modeling analysis and the states
permitting of emissions for the Project concludes operational
emissions from the Project are not significant.
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exceodance. DTIS at 5-381. The Commission contextualizes this result and states that the
“proportions of the exceedance concentrations attributable to the Project are very small,” as “the
highest proportion of the Project contribulion for 1-hour NO2 o an exceedanee concenlration is
0.002 percent,” that “exceedances would still he predicted in the absence of the Project {i.e., the
existing background emissions sources from LDE()'s Emissions and Inventory Reporting Center
are driving the NAAQS exceedunces)” and Commonwealih’s “mmodeling analysis demonstrales
that the proposed Project would have a minor (9.0002 percent} contribution to the modeled
maximnn impacl.” fd. The Commission Mally concludes thal, “based on this small level of

impact, [it does] not believe the Project would cause or contribute to the potential NAAQS

exceedance.”

Baming inference, tlns 13 not a conclusion of sigmificance or insignificance. fd. The
Cotmmission’s disnnssal of impacts which {(as modeled} would end in a 1-hour NO2 excecdance
is troubling. The Commission’s conclusion that because an exceedance *would still ha predicted
in the absence of the Project” foregoes core principals of cumulative impacts analysis and
reasoned environmental decision-making for the proposition that because a particular place,
Parish or commmnity already faces negative environmental outcomes, that further contributions
to that negative impact (even if minor) are acceptable.® This canclusion indicates that the

Commission has neither taken a hard look at the air quality impacts of the Project, nor made a

Tull and explicit significance delermination for operational air qualily impacts.

¥I.  The Commission refuses to adequately consider the climate change implications

of the Projeet.

* See Randolph, Ned. "Pipeline Logic and Culpability: Establishing a Continuum of Harm for
Sacrifice Zones." Fronfiers in Environmental Science 9 (2021).
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The Commission cantinues to wrongfully shirk its responsibility and commmitiment to
determine whether or not the Project’s greenhouse gas {(iH() contributions are signiticant or
insignificant.® DEIS at 4-363. At a minimum, the Commission has a duly to consider the
environmental impacts associated with the construction and operation of the Commaonwealth
terminal. See Venture Global Calcasicu Pass, LLC, 166 FERC ¥ 61,144 (2019), at p. 2 (Comm’r
LaFleur, concurring) {nuling thal the Commission “has the clear responsibilily 1o disclose and
consider the direet and comulative impacts of the proposed LNG export facility, in order to
salisfy our ubligations under NEPA :and Seclion 3 of the NGA. While the Commission conlinues
1o claim that it cannot, as articulated by then-Commissioner Glick in his dissent 1o the Jordan
Cove certificate arder {in which the Commission similarly refnsed to analyze project impacts on
climate change®™) the Commission conld indeed (ake action:

The Conmuission could, for example, select one methodology to inform its

reasoning while also disclosing its potential limitations or the Commission could

employ muluple methodologies Lo identily a ruygre of polenlial mmpucls on chimale
change. Inrefusing to asscss a project’s climate impacts without a perfeet maodel

for doing so0, the Commission sets a standard for its climate analysis that is ligher
than it requires for any other environmental impact. . . . [E]ven without any formal

% See DTIS at 4-363. “Ta date, Commission staff have not identified a methodology to attribute
discrete, quantifiable, plivsical effects on the environment resulting from the Project’s
incremental contribution to GHOGs. Without the ability to determine discrete resource impacts,
Comrmission slall are unable 1o assess the Project’s contribulion 1o climale change through any
objective unalysis ol physical impact aliribulable lo the Project. Addiionally, Commission slall
have not been able to find an established threshold for determining the Project’s significanes
when compared to established (fH( reduction targets at the state or federal level. This EIS is not
characterizing the Project’s GIIG emissions as significant or insignificant hecause the
Commission is conducling a generic proceeding to determine whether aud how the Commission
will conduct significance determinations going lorward.”

¥ Compare Commonweallh DEIS with Jordan Cove FIS al 4-850 (staling thal “there is no
universally aceepted methadology to attribute diserote, quantifiable, physical effeets on the
crvironment to Project’™s meremental contribution to GITGS™ and “[w]ithout the ability to
determine discrete resource impacts, we are unable to determine the significance of the Froject’s
conlribulion lo climate change.™; see wlso Jordon Cove Energy Project, LP., 1T0FERC
161,202 (2020}, at P 262 (“The Comunission has also previonsly concluded it could not
determine whether a project™s contribution to climate change would be significant.™).
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As stated in section 4.13.2.11, construction and operation of the
Project would increase the atmospheric concentration of GHGs,
in combination with past and future emissions from all other
sources and would contribute incrementally to climate change
impacts. To date, Commission staff have not identified a
methodology to attribute discrete, quantifiable, physical effects
on the environment to the Project’s incremental contribution to
GHGs. Without the ability to determine discrete resource
impacts, Commission staff are unable to assess the Project’s
contribution to climate change through any objective analysis of
physical impact attributable to the Project. Additionally,
Commission staff have not been able to find an established
threshold for determining the Project’s significance when
compared to established GHG reduction targets at the state or
federal level. Ultimately, the EIS does not characterize these
emissions as significant or insignificant because the Commission
is conducting a generic proceeding to determine whether and how
FERC will conduct significance determinations going forward.
Although we acknowledge that the Commission has previously
assessed the “significance” of GHGs, see N. Nat. Gas Co., 174
FERC 61,189 (2021), we do not do so here. The Commission is
considering approaches for assessing significance in a pending
proceeding. See Order on Draft Policy Statements, 178 FERC
61,197 (2022). Lastly, see revised section 4.13.2.11.
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taal or methadology, the Commission can consider all factors and determine,

gquantitatively or qualitatively, whether the Project’s GHG emissions will have a

sigmificant unpact on climate clunge.  Afller all, that 13 precisely what the

Commission does in other aspects of its environmental review, where the coz224

Commission makes several significance determinations based on subjective

assessments of the extent of the Project’s impact on the environment. The

Commission’s refusal to similarly analyze the Project’s impact on climate change

is arbilrary and capricious.

Tl the Commission actually analyzes the Project’s sipnilicance and climale impacls,
this DEIS and subsequently-issued CISs will be incomplete, insufficient, inconsistent with the C02-25 C02-25 See response to Comment CO2-24.
mandales ol NEPA and the APA, and will lead 1o uninformed decision-malang under the NGA.

The Commission also notes that staff have not becn able to find an cstablished threshold
for determining a Project’s significance when compared to established GTIG reduction targets at
the slate or federal level, and that the DEIS is not characlerizing the Progect’s GHG emissions as
significant or insignificant because the Commission is conducting a proceeding to determine
whether and how the Commission will conduct significance determinations going forward **

[CO-26 | C02-26 -
Cuantifying the direet GITG cmissions of the Project and merely noting the fact that the See response to Comment CO2-24
Commigsion is “undertaking a proceading to identify and finalize and appropriate GITIG
significance threshold” does not cure the legal issues presented by the Commission’s failure to
assess the significance of the Project’s GITG emissions. Tesentially, the Comrniggion is saying

that it will continue to issue legally deficient El15s because it is still discussing how it should

issue legally sullicient ones. 11 the Comrmission does not yel know how 1o assess an impaet, the

% tordan Cove Energy Project LP_ 170 FERC Y 61,202 (2020}, at PP 14, 19 (Comm’r Glick,
dissanting).

** See Ovder on Draft Policy Statements, 178 FERC ¥ 61,197 (2022).
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solution iz to wait to conduet that assessment until it can, not to continue to process applications
Co2-26
under a systerm that it kmows to be unlawful.
When preparing its EISs and reviewing proposed projects under NGA Seciion 3, the
Commission also cannot continue to defer climate analysis to DOFE. DEIS at 4-363. This is
especially as DOE has disclaimed authornity to consider export-induced gas production and other

elfects occurting upsiream of delivery of ING lo an exporl carrier.™ Commonwealth agrees thal

the Comnussion should consider the impact of its proposed project on global GITG cmissions in

C0O2-27 See response to Comment CO2-24. See also revised section
4.13.2.11.

deciding whether Lo approve the proposed terminal.*' The DEIS cannol logically consider
Commonwealth’s asserted indirect or hifceyele benefits and conclude that the no-action
alternative could require “potential end users imake different arrangements to meet their needs,™
all while wholly overlooking the Project’s correspording hanms. Climate change 1s teal. At tlus

pressing time, where mecting climate targets is imperative to ensuring a livable planet,? the

Commission and DOE simultaneously decline to consider the environmental impacts of the

¥ See DOE, Final Rule: National Environmental Policy Act Implementing Procedures, 85 Fed.
Reg. 78,197-01, 78,198, 78,201 {Dec. 4, 2020),

1 Amendment Application at 5-6, Accession No. 20210708-3004.

 See, Climate Change 2022 Mitigation of Climate Change, TPCC {Apr. 2022). Avadlable af
hips:/fwww ipec.ch/report/sixth-assessment-report-working-group-3/; Fourth National Climate
Assessment, U5, Global Change Rescarch Program, ULS, GLOBAL CHANGE RESEARCH
PrOGEAM (Nov. 23, 2018}, Available ot hilps:/nea?01 8. plobalchange. povd, See also Fioma
Tlarvey, IPCC raport: “now or never’ if world is to stave oft climate disaster, THE GUARDIAN
{Apr. 4, 2022), hitpa/www thegnardian com/environment/202 Xapriddiipecreport-now-or-never=
it-world-stave-otf-climate-disaster (“}im Skea, a professor at Imperial Colleze London and
wochair of the working group behind the report, said; “IU's now or pever, I we wanl (o limit
global warming to 1.53C. Without immediate and deep cmissions reductions across all sectors, it
will be impossible.”™).
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authorizations they make.®® The Commission must consider the global GITG emissions of the
Projects it authorizes. Consider CE(Y's recent comments on its reversal of changes made under
the Trump adminisiraion Lo Tegulations implementing NEPA: *

CEQ is including direct, indirect, and cumulative effects as part of the definition of
“effects”™ or “impacls™ bevause they have long provided un understandable and
cffective framework for agencies to consider the effects of their proposed actions
m a manner that is understandable to NEPA pracutioners and the pubhc. CEQ
considers this approach to result in a more practical and easily implementable
definilion than the 2020 mle’s definition of “elTects™ that explicitly caplures the
indirect and cumulative narire of many environmental effects, such as greenhouse
s emissions or lubital Fapmentaiion. Upon lurther evaluation of the ralionale for
the 2020 rule und lhe commenls CEQ received on (he NPRM, CEQ does nol
consider the tort law standards of “close causal relationship” and “but for”
causation to be ones that provide more clarity or predictability for NEPA
praclilioners, agency decision makers, or the public. Furlhennore, as discussed in
this sectivn, CEQ does nol consider the existing case law interpreling the 1978
definition of “cfteets” to require that the NEPA regulations linut ageney discretion
o wdenhily reasonably foreseeable effects under such a standard. CEQ also 1s
remaving the potential limitations an congideration of temporally ar geographically
removed envirommental effects, effects that are a product of a lengthy causal chain,
and “effects that the ageney has no ability to prevent due to s limited statutory
authonity or would veeur regardless of the proposed aclion.” These qualilicalions
may unduly limit ageney discretion and stating them as categorical rules that limit
cffects analyses is in tension with NEPA's dircctives to produce a detailed
statement on the “envirommental impact of [a] proposed action,” “any adverse
envirommental effects which cannol be avoided,” and “lhe relationship belween
local short-term uscs of ' man’s environment and the maintenance and enhancement
af long-term productiviry.™ 42 TL.S.C. 4332(2%C). Furthermore, this language
could lead Federal agencies to omit from analysis or disclosure critical categories
of reasonably foresecable effeets that are temporally or geographically remaved,
such as climate effects, frustrating NEI'A's core purpose and Congressional
mtent.*

3 NRDC, Federal Agencies Play Hot Potato on LNG Emissions {Dec. 2020). dvailable at
https:www nede.org/experts/eillian-giannettifederal-agencies-play-hot-potato-Ing-emissions.

3 §7 Fed Reg. 23453,
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Whilz in this “Phase Onc,” CEQ has voiced its intention only to restore and ravise NTPA
to its pre-2020 language, CEQ (the agency whose interpretation of NEPA is entitled to
substantial deference®®) has arliculuted that Teliance on lott standards can unduly limit agency

discretion to engage in proper effects analyses, notably climate effects.

¥II. The Commission’s DETS fails to take a hard look at impacts to chenier and
x i arlic i 4 t AU il i i LIAL

LRELi L Darbculariy mven
hlack rail and other wildlife.

The Commission concludes that Project impacts to cheniers and vegetation would not ba
significanl. DEIS al 5-371, 5-372. As the Commuission noles, chenier communilies are of special
concern i Louisiana. fd. Cheniers provide critical environmental services by acting as stonm

barricrs, limiting the intrusion of saltwater and praviding eritically impartant stopover sites

migratory birds, including the {somewhal-migratory} eastern black rail *” DEIS at 5-371, 5-372, cO2-28 C02-28 Potential Project impacts on vegetation (including cheniers) and
= - ) ) ) _ threatened and endangered species are addressed in sections 4.5,
5-377. The castern black rail is a federally-listed species, and per the ESA, triggers consultation 4.6.1, and 4.7. Section 4.5.2 has been revised to include
responsibilities. The Chenier Plain, which stretches roughly 100 miles from Yermillion Parish to additional information in regard to cheniers.
the Texas border, is home to particular populations of the black rail. ** The Project would be
located entirely within the Chenier Plain, which is one of Louisiana’s largest Impaortant Bird
Areas {1BA=) with wetlands in the |BA being home to over 360 species of birds, mcluding ducks,
egrets, geose, rails, raptors, wading hirds, and shorebirds. DTS at 5-373.
The Commission notes that the primary impact of the Project on vegetation {and
c02-28 C02-29 Wetland mitigation is an approach for impacts on wetlands that is

therefore to wildlife) will be loss of wetlands habitat. DELS al 4-340. In its cwnolative impacls

36 Anedrus v. Sierra Club, 442 0.8, 347, 358 (1979); Nat T Audubon Soc’y, 422 F.3d at 184,

37 See Buruick, Tristan, The Secret Lives of Black Ruils, and the Scientists Who Seek Them,
AUDUBON.ORG (Teb, 13, 2019). Availeble af https:/www.audubon.ora/news/the-sceret-lives-
ac i wicntists-who-scok-

k-railg-i
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accepted by the U.S. Army Corps of Engineers (COE). The FWS
in their BO indicated the impacts on the eastern black rail would
not be significant and approved of Commonwealth's proposed
plan to remove feral hogs and preserve the chenier habitat that
would not be removed during construction. A discussion of the
impacts of feral hogs on wildlife habitat has been added to
section 4.6.1.3. Although compensatory mitigation cannot revive
a black rail should a take occur during the finite construction
period, removing destructive animals, such as feral hogs and
humans, from a large swath of habitat would likely promote
higher productivity of future breeding pairs for decades into the
future.

Non-Governmental Organizations Comments



Non-Governmental Organizations
CO2 — Natural Resources Defense Council

Docunent Acceseion #: 20220523-5172 Filed Date: 05/23/2022

analysis to Vegetation and Wildlifa (4.13.2.4) the Commission states that the Projeet would lead
to a total of 142 acres of vegetation being cleared during the construction and that over 98
percent of the vegetalion cleared would be wetland vegetation. DEIS al 4-339. Aller
comstruction, 496 acres would he allowed to return to preconstruction vegetated conditions, and
92.4 acres of wetland, chenier, slough and open water habitat will be permanently lost as a result
ol the Project, with a (otal ol 13.3 acres represeniing chenier, specilically. DEIS al 4-344, 4-91.
Despite this devastating and permancut lass for cach of the species that will be impacted by the
Project (ncluding the black rail}, the Commission found that migratory bird impacls would oot
be sigmlicant, and that the “Commonwealth LNG project would not significantly contnbute to
overall cumulative impacts on vegetation and wildlife.” DIETS at 4-340, 5-373. Thronghout its
conclusion seclion, the Commuission references miligaiion cormnments fom Conmnonwealth as
the main reason for its findings that the Project would not represent a significant impact on
migratory hirds and wetland loss. DEIS at 5372, 5-373.

The Commigsion’s reliance on Commonwealth’s commitinents to mmtigate the severe
harmas of the Project to determine that the Project will not significantly impact species (either

directly or through habitat destruction) minimizes the Commission’s own acknowledgement that,

despite these commitmants, the Project will lead to permanent destruction of land, specics CcO2-30 C0O2-30 See the response to comment CO2-11 and CO2-29. We also note
that the EIS does state that the Project would result in permanent
displacement, avoidance, and habitat loss. J4d. Compensatory wetland mitigation plans and feral loss of habitat and individuals of some may be lost. However. as

noted in sections such as 4.4.2,4.5.2,4.6.1,4.6.2, and 4.7 most
impacts would be avoided, reduced, and/or mitigated to less than
habitat that will be lost if the Commonwealih project were conslrucled. In its DEIS, the significant levels. Furthermore, none of the mitigation identified
in the EIS centers on a 30-year Project lifespan. Commonwealth
has stated it would preserve chenier habitat as described in
section 4.5.2 for the duration of the Project lifespan, which is
anticipated to be 30 years, but nothing about the proposed
mitigation hinges on the 30-year duration.

hog eradication cannol revive a black rail should a take occur, or restore the 92.4 acres of vibranl

Commission gives short shrift to the importaice of biodiversity, and the long-frame impacts that
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habitat destruction creates.™ Additionally, as raised in Sec. T, supra, much of the mitigation
identified in the DEIS centers on a 3{-vear life of the Project, and this is true for the
Commission’s consideration of impacts (o impacled chenier community. DELS at 4-91.
Finally, the failings of the Commission’s IDEIS on vegetation, wetlands and species
impacts are further compoundad by the Comumnission s failure to produce a genuine ne-action
allermaiive as explained above. The best form of mitigalion of the significan! species, wellands

and vegetation impacts that Commeonwealth would causc is not compensatory mitigation, but

avoidance of the proposed project ilsell"”

CONCLIISTON
Adequate NEPA review 15 of erilical mporlance (o ensuring cilizen patticipation and
access to information, NEPA's framework requires agencics to demanstrate (and reviewing

courts to ensure) that they have taken the required “hard look.” Just as Commonwealth has failed | |CO2-31 C0O2-31 FERC has prepared this document in compliance with the
requirements of NEPA; the Council on Environmental Quality’s
(CEQ) regulations implementing procedural provisions of NEPA

failed to show that its FIS has met the mandates of NEPA, the APA_ and as applied, the NGA in 40 CFR 1500—1508; and the FERC’s regulations
implementing NEPA in 18 CFR 380.

to show that it is a necessary, just, or covironmentally-sound Project, the Commission has alsa

and the ESA.

3 IPBES, Global assessment report on biodiversity and ecosystem services of the
Intergovernmenlal Science-Policy Plulform on Biodiversily and Ecosyslem Services, (May
2019). Avadlable af hitps:fidoi.ora/10.528 1izenodo 383167,

10 See, ez EPA, Types of Mitigalion under CWA Seclion 404: Avoidance, Minimizaion and
Compensalory Miligation, dvedlable af hiips:/fwww.epa goviews-404 yvpes-miligation-under-
cwa-section-404-avaidance-minimization-and-compensatary-mitipation. Consider in the context
of the Clean Water Act § 404(bN 11 “the Army and EPA agree that these mitigation types are
generally applied zequentially in the following order”: 1. Avoidance.. 2. Minimization...3.
Compensalory Miligalion™ (definilions omilled).
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UNITED STATES OF AMERICA
DEPARTMENT OF ENERGY
FEDERAL ENERGY REGULATORY COMMISSION

IN THE MATTER OF

Commonwealth LNG, LLC Docket No. CP19-502

e e e

Sierra Club, Audubon Society, Center for Biological Diversity, Louisiana Bucket Brigade,
Micah 6:8 Mission, RESTORE, and Turtle Island Restoration Network

Comments on Draft EIS for the Commonwealth LNG Project

Sierra Club, Audubon Society, Center for Biological Diversity, Louisiana Bucket
Brigade, Micah 6:8 Mission, RESTORE, and Turtle Island Restoration Network submit the
following comments on the draft environmental impact statement (“DEIS™) for the
Commonwealth LNG project. The DEIS fails to consider many impacts of the proposed project,
makes unjustifiably optimistic assumptions about others, and fails to rigorously explore
alternatives that could reduce these impacts. This project will cause adverse impacts—to the
environment, surrounding communities, and the nation as a whole—that render it contrary to the
public interest. Thus, while we offer the below comments identifying deficiencies in the NEPA
analysis, our position is that FERC and the cooperating agencies relying on FERC’s EIS should

reject the pending applications.
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a) Calcasieu Lake Stock Bottlenose Dolphins are Likely to Occur in the
Project Area Affected by Pile Driving.........oocceoveeiiiccenicennsccvecssssnns 77

b) Calculations by NMFS Show that Even with Mitigation, Level B
Harassment of Bottlenose Dolphins is Not Precluded, and Contradict the
Data Proiented i the DEIR. ... 19

¢) The DEIS Fails to Take a Hard Look at the Cumulative Impacts of
Harassment on Bottlenose Dolphins from Pile Driving Noise in the
ShippitigiChaniiel armrsnmmmmirnanrmrssaismmmess s DD

VIII. The DEIS Does Not Adequately Consider the Adverse Impacts to the Commercial
Shrimping Industry, Including Impacts to Aquatic Species and Essential Fish Habitat, and Does

Not Propose Meaningful Mitigation for These IMpacts .........c..ovivevic i, 88

A, Impacts on Fishing and Recreational Vessel Travel in the Ship Channel.................. 91
IR OIS IO cuousouvumssanasmumnensnnm e sevess o s S 3 S0 O A0S S 93
CERTIFICATE OF SERVIDE.......oiocom smmsmissssmseisissssmsssssinesimistnissrrsssis sbriprarmasssrsamases, B

I.  Facility Output

The Draft EIS states that “The Project would produce 8.4 million metric tonnes per
annum (MTPA) of LNG for export.” DEIS ES-1. But Commonwealth’s application materials
reveal that Commonwealth expects the facility to actually be capable of producing more than
this, roughly 9.5 MTPA.! Commonwealth has requested that the Department of Energy (“DOE™)
authorize this higher volume of exports.> And as FERC is aware, LNG export terminals routinely
come back to FERC and request an increase in authorized operations to match peak, rather than
purportedly nominal, export volumes. As such, operation of the facility at this 9.5 MTPA volume
is a reasonably foreseeable future action or effect, if not a connected action, and must be
considered now.

FERC should clarify and/or more clearly demonstrate that the DEIS considers this higher
level of operation. We appreciate the DEIS’s acknowledgment of our prior comment on this

issue, and the statement that “the modeled emissions output presented [in the DEIS] assume the

! See, e.g., DEIS at 4-295, 5-394.

2 https://www.energy. gov/fecm/articles/commonwealth-Ing-1le-fe-dkt-no-19-134-Ing.
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Terminal would be operating at full capacity.” DIIS 4-199 to 4-200.7 Towever, we note that in
prior doclels, FERC has assumed thal increasing liquelfaction volumes will nol increase
emissions because such an increase vecurs when liquelaction unils operale more elliciently, by
producing more T.NG for the same intensity of operations and emissions. It is imelear whether
FERC has made a similar assumption here—i.e., whether the DEIS is assuming that emisgions
would be the same 1T 8.4 or 9.3 MTPA of LNG are produced. Such an assumplion would be
mapproprate, Even where liquelaction equipment operates more elficienily to merease outpul
without increasing emissions from that equipment, increasing output necessarily increases
emissions from other sources, such as pretreatment of feed gas—when more gas is liquefied,
there is more feed gas, and thus more impuritics, that must be removed, regardless of how
efficiently the hiquetaction cquipment rons.  Sinilarly, inercasing LNG ourput and cxports
necessarily requires additional marine vessel traftic. The DELS asswmes *156 LNG carrier calls
per year.” DELS 4-202. FERC should elanily whal volume ol gas could by transported by this
amumt of carrier traffic, and provide additional detail about the size and characteristics of the
carriers usad in estimating cartier emissions.

More broadly, the DEIS does nol explain how any operational emission estimales were
caleulaled, and does nol conlain an appendix or any apparent cilalion 1o some olher document in
the docket explaining where this information can be found. Without this information, we are

unable to comment on the validity or appropriateness of the DEIS s emission estimates.

II.  Alternatives

A, No Action

TERC cannot argue that if the Commonwealth projeet is rejected, some comparable

projecl would take ils place. In discussing the no action allemalive, the DEIS stales:

Independent of whether the Project is constructed, other LNG
cxport projects may still be developed in the Gulf Coast region or
elsewhere in the United States and these projects would cause hoth
adverse and benelicial impacls on the environment. Terminal and

3 Accord DEIS at 4-216, -217, -220

Compignts on the Diaft F
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As noted in section 4.11.1.5, the emissions presented in the EIS
are based on the Terminal operating at full capacity 24 hours per
day for 365 days per year with an output capacity of 9.5 MPTA.
Additional text has been added to section 4.11.1.5 to note that the
air emissions calculations for LNG carriers calling at the
Terminal are based on Kawasaki Sakaide, Mitsubishi Nagasaki or
equivalent (NK Class) carriers with capacities equal to or greater
than 145,000 cubic meters and 156 carrier calls per year, which is
sufficient to export up to 10.4 MTPA. Lastly, additional
information was included in section 4.11.1 to note the source and
assumptions used in the calculation of operational and
construction emissions. We note that the Commission has no
jurisdiction over the LNG vessels calling on the Terminal.
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pipeling projects of similar scope and magnitude to this Project
would likely result in envirommental impacts of comparable
significance, especially those projects in a similar regional setting.
DEIS 3-26. Tirst, other LNG projects also require FERC approval. Thus, insofar as TERC

concludes that this or any other LNG project is contrary to the public interest, FERC has the CO3-2

CO3-2 See response to CO2-12.

power 1o deny the project and thereby prevent harm o the public. FERC cannol contend thal
LNG exporls are inevilable, and thal denying this project would merely diverl demand Lo some
substitute facility.

Second, there is no support for FERC’s claim that other projects would have
“enviromnental impacls of comparable simificance.™ DEIS 3-26. FERC entirely Luils lo compare
this prigect 1o any olther project, much less to demonsirate that the environmental impacts are in
fact comparahle. There is no reason to assume that they are; as we discuss below, different LN
designs have different environmental impacts, depending on the facility site, whether the project CO3-3
18 greenticld or brownticld, the hiquetaction technology vsed, the community sctting, efe. While
the undersigned contend that all of the proposed export projeets are contrary to the public CO3-3 Comment noted.

interest, insofar as exports are to oceur at all, part of FERCs job should be to decide which

export projects do the least harm to the public interest, rather than simply leaving it 1o “market

forces [to] ultimately decide which and how many of these facilitics arc built.” DETS 3-27.
TERC has entirely abdicated that responsibility here, and FERC provides no support for its
suggeslion thal choosing the no aclion allemalive here would simply shill demand Lo a

comparably harmlul project thal might nol otherwise be buill.

B. System Alternatives

NEPA requires FERC to rigorously explore all feasible alternatives. Here, the DEIS fails
t0 demonstrate that it would be infeasible to use capacity at existing or already approved export
facilitics in licu of construction of the proposed Commaonwealth terminal. The DEIS s

eonclugion that no such tenminal has available additional capaerty is arbitrary,

Compents on the Deaft 1Y for the Commonwealtl LNG .“rol.leu: CEO-502 Page 6
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those customers’ neads could instead be met by one or more of these systom alternatives, alone
or in combination,

However, rather than invesligale reasonably foreseeable ulilization or availability of these
system alternatives (including a discussion of actual contracts), FERC categorically assumes that
there is not any capacity on any of them, based solely on the fact that each has applied for or
received DOE authorization to expord lo Free Trade Agreenmient (FTA) countries. DEIS al 3-25.
Under this approach, FERC will sever conclude that there 15 a feasible system allemative Tor any
proposed LXNG export terminal, because all such projects afways seek FIA anthorization for
their full capacity. This effectively renders the manual’s instruction to consider system
alternatives a nullity for LNG cxport facilitics. And it is arbitrary for FERC to assume that an
alternative i inteasgible solely becanse that alternative has applied for or received a separate TTA
export authorization. At most, the Natural (Gas Act’s requirement that DOE automatically CO3-4
approve exporls 1o FTA countries indicates thal, where such exports actually occwr, 1hose

exports provide benefits that are in the public interest. But nothing in the Natural Gas Act or

CO3-4 The purpose and need for the project is to provide 8.4 MTPA of
NTPA requires or even permits FIRC to assinne that all approved TTA exports will in fact LNG export from the Calcasieu Ship Channel, near the Gulf of
oveur. And in olther conlexls, both FERC and DOE have candidly acknowledged thal nuany of Mexico. The Commission will evaluate whether the project
these projects do nol have, and may nol ever olherwise develop, agreements [or their full satisfies the public interest standard in its Order.

capacity. We are not asking FERC to “speculate,” DEIS at 3-29, about the availability of
capacity at potential system alternatives: we are instead calling on FERC to engage in a
reasonable mvesligation and forecasting, based on concrele information such as the presence or

absence of coutracts for these other facilities  exactly the type of mquiry FERC purports to

require for pipeline proposals.
It is arbitrary for the DEIS to conclude that the existence of FI'A applications or
anthorizations for these other ternnnals renders system alternatives that would vsc already-

approved projects unavailable or infeagible, The DEIS provides no other analysis or justification

* We agree with the DEIS s implicil rejection of Commonwealth’s argument thal a sysiem
alternative is only feasible if it would provide the entire desired capacity at a single additional
terminal. See Protest of Sierra Club er af, Accession 20210803-3303 at 6-% (criticizing this
argument). As the manual explicitly states, a viable system alternative may consist of using other
[acililies “in combination™ 1o meel the proposed project’s objeclives. FERC, Guidamnce Marmal
Jor Ewvironmental Report Preparation, at 4-136,

Comisienis on the Deaft EIY for the Commonwealth ING Profect CF19-502 Page &
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for rejecting such systom alternatives. Accordingly, the DRIS fails to rigorously explore potential

syslem allernalives,
C.  Design Alternatives

The DEIS [ails to juslily rejecting three desipn allemalives previously idenlified by Sierra
Club et al.: (1) using lewer, larger storage lanks than originally proposed, (2) using more
efficient liquefaction units, and (3) adding waste heat recovery units/using combined cvele
processes for on-gite power generation. In addition, as discussed separately below, the DEIS fails
to take the required hard look at allernatives utilizing earbon eapture and sequesiration.

On the first, Commonwealth inttially proposed a facility with 240,000 cubic meters of
storage tank capacity, to be provided by six 40,000 m? tanks. After Commonwealth propossd
increasing the size of these tanks to 50.000 m®, Sierra Club ef af. proposed omitting one of the
tanks, which would still provide more storage capacity than was originally proposed while also
allowing Conmnonwealth to reduce the facility footprint. In disnnssging this alternative, the DEIS
[irst notes thal increasing the size of individual lanks did nol inerease the overall Lacility
foolprini. Bul “nud worse than whal the applicant inilially proposed” cumol the standard by
which TERC determines whether environmental impacts are significant, contrary to the public

interest, or justified. Tf it was, applicants would be incentivized to formulate their initial

CO3-5

FERC recognizes that Commonwealth’s proposed Terminal
layout would occupy the fewest acres per million tonnes of LNG
produced per year than any other currently constructed LNG
facility in the U.S. and Commonwealth’s July 2021 application
amendment did not require an increase in the proposed footprint
of the Terminal. Commonwealth states the sixth LNG storage
tank equates to approximately one day of Terminal operation and
reducing the volume of LNG storage capacity as suggested by
Sierra Club et al would negatively affect Commonwealth's
operational flexibility in responding to inclement weather
affecting the Calcasieu Ship Channel. Commonwealth amended

i , ; i w o 5 CO3-3 1 icati i 1 i 1 1

proposals 1o be as damaging or ineflicient as possible, FERC has an obligalion lo rigorously 1ts a.ppl}catlon to FERC in July 2021 to maintain this opera.tlonal

e . ) flexibility. Removing one LNG storage tank would result in a
explore whether modificalions 1o the propoesed design would reduce impacls and lurther the . . . .

maximum decrease of approximately 2.3 acres. Given this
public interest, 15 U.8.C. 717b(e)(3)(A), and this doesn’t merely mean rejecting alternatives that modest change in acreage, we conclude that the possible benefits
would make impacts worse—it also means affirmatively investigating opportunities to make of the increased storage capacity, with no increase in the
things better. FERC's alternative ground for rejecting this change is to speculate that reducing Terminal footprint from the original application, would be
storage from 300,000 to 250,000 m® (still more than the 240,000 m? initially proposed) might preferable to the potential adverse air impacts due to increased
require additional startups and slutdowns of liquefaction equipment, presumably if the Calcasieu flaring e\{ents of C?mmonwealth having to shut down and res.tart
) . } . . . . the Terminal at a higher annual frequency than would otherwise

Ship Channel is closed to vessel traflic for so long that the liquefaction units entirely fill the occur
available storage without an opportunity to load a ship, DEIS 3-43. But mercly speculating about
apotential environmental drawback of an alternative is not the same thing as rigorously
exploring thal allernative. FERC ollers no discussion whatsoever ol how ollen the ship channel
closes, how long such closures last, how ollen such a closure mighl resull in a shuldown and
Comisienis on the Deaft EIY for the Commonweolth ING Profect CF19-502 Page U
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later restart of the liquefaction units, and if' the closure would be long enough to require a
shuldown, whether the shuldown would have oceurred anyway (if, for example. the weather thal
shuls down the channel would have required shuiling down the lenninal anyway). Even il
omitting one storage tank wonld foreseeably require some additional shutdowns, such that there CO3-5
is, 10 some degree, a design tradeoff between acres impacted and potential air impacts, the point
ol NEPA 15 to shine a lighl on those radeolls and infomm the public and decisionmakers about

therr consequences. Merely speculating that an allemative might increase air emissions by some

unspecified amount does not justify rejection of that alternative.

On the second issue, Commonwealth proposes liquefaction units using the *AP-SMR”
process provided by Air Products and Chemicals. Air Products and Chemicals offers an
alternative process, CIMR, that Air Products and Chemicals itsclf identifics as more ctficiont
and as suitable for the volumes proposed here, both in terms of individual liquefaction trains and
overall Lacility capacily, as Sierra Club ef of. previously explained.®

The TIRIS s hasis for rejecting this process i3 nomsensical. The DETS absurdly asserts that CO-6
thig argument “misunderstand[s] ... the definition of efficiency in this context. The added
elficiency belween the two provesses does nol resull in a reduclion in emissions; rather, the CO3-6 Section 3.5 has been updated to remove the statement about
increased elliciency allows for greater liquelaction capacily.” DEIS 3-44. Reduced emissions efficiency and emissions.
and greater capacity are two sides of the same coin: if each train has a higher capacity but the

same emissions, then feweer traing can be used to produce the same amount of 1N, reducing

overall emissions. Moreover, this argument 15 nol supporled by any data about the dullerent

liguetaction designs® actual cimissions for any given size or output.
‘The DEIS is similarly completely devoid of information in asserting that “the C3IMR

process requires a substantially larger footprint.” DEIS 3-44. Nothing indicates how many acres

would be required for CIMR trains capable of producing the 2.5 MTPA peak capacity proposed CoiT C0O3-7 Section 3.5 has been updated to discuss the differences in land
here, or whether the cxisting terminal site could accommeodate such a footprint. The Cove Point use of the C3MR process and the SMR process.
facility is authorized to produce up 1o 3.73 MTTA using C3MR trains with liquelaction facilities

that oceupy only 59.5 acres.” Even il using C3MR (rains would lake more space than ihe

# Accession 20210803-5303 at 9-11.
? Environmental Assessment for the Cove Point Project, Accession 201405135-4002, at 1, §, 76.
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proposed SMR traing, nothing in the TA demonstrates that such an increased lquefaction
foolprint could not sUill [l within the overall lenninal boundary, especially il one of the six
slorage lanks is also omilled. (We also nole thal the DEIS does not elearly explain what, i’
anything, will be sited in the large area between the liquefaction units and storage tanks, beyond  |coz7
a small impoundment. DEIS 2-3). And even using C3MR trains would require expanding the
overall terminal foolprint, the DEIS does nol even asser, much less demonsirate, thal such an
expansion would be infeasible, and it fals o rigorously explore the benelits and drawbacks of
such an expansion. 1DEIS 3-44. This failure is galling in that it is the inverse of the DEIS’s
treatment of storage tanls: for tanks, the DEIS implicitly concludes that avoiding air pollution is
mare important than shonkang the terminal footprint, but for liquefaction desigr, the DEIS
prioritizes a small footprint over reducing air cmissions. The DEIS s failure to provide aiay data
about the relative magnitude of the impacts to land, wetlands, or emissions from any of these
allernalives would be arbilrary in any evendl, bul il is especially inappropriale where the DEIS
appears 1o treat thess {ssues diftorently. The only apparent explanation for this disparats
treatment of envirommental regources appears to ba that in cach instance, the DIIS rubbar-stamps
the design the developer requested.

Third, independent of whether C3MR or SMR ligquelaction designs are used, the same
volume of I.NG can be produced with lower emissions hy using additional waste heat recovery.
The proposed design includes nine simple cycle gas combustion turbines: one for each of the six

liguelacion units, DEIS 4-199, and three at the on-site simple-cyele power plant, producing Section 3.6.2 has been updated to include discussion on the land

CO3-8 .
approximately 120 megawatts, DEIS 2-6, 4-239. Emissions could be reduced by replacing some CO3-3 use for a 120 MW combined cycle power plant.
or all of these units with combined cycle units or otherwise implementing additional waste heat
recovery. A recent industry analysis concluded that powering liquefaction units with conbined
eyele turbines “can signiticantly redues CO2 emissions by reducing the required toel demand, A

plant that uses combined cyele can avoid approximately 25% of COz cmissions associated with

the base case.” Similarly, a combined cyvcle powerplant could produce the required 120

8 Dejan Veskovic et al, Decarbonized LN (3 Production via Integrated Hvdrogen Fueled Power
Generation, Gastech Technical Conference, at 4 (er‘t 21-23 202]) (hefemaﬂm “Veskovic,
]_)cutrbomzed LNG Production™), available al hilps:/

‘media’23614be6894048 1cbSefSafelBe380b6. ashy and attachcd.
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megawatts of on-gite power with lower emissions. The DEIS claims that a combined cyele plant

capable of generaling 300 megawalls, sullicienl (o power liquelaction unils with eleclricily

rather than with gas directly, would lake 100 acres, bul the DEIS ignores the sell-evident o

posgibility of using a combined cyvele plant solely to meet the purported 120 megawatts of on-site

power need.? FERC has not explained what the footprint of such a unit would be, how much

bigger this 1s than the proposed simple-cyele elecine generaling unils, whether the terminal can

accommeodale the extra space, and il an expanded footprint would be required, what the impact

on wetlands would be, and by how much air emissions would be reduced in exchange.

One particular way to integrate additional waste heat recovery was illustrated by Jordan

Cove's 2017 appheation. Like Commonwealth, Jordan Cove proposed to use single mixed

refrigerant liquefaction units, of comparable size (1.56 mitpa there, vs. 1,38 peak capacity here),

also powered by associated gas turbines, and also using some waste heat from liquefaction

turbines as part of the gas pretreaiment Dacility. However, Jordan Cove’s application also See section 4.12.1.5 “Process Design” which discusses the waste

proposed to meat on-site clectrie needs, of roughly 50 megawatts, by routing additional waste co3-9 C0O3-9 heat recovery from the Mix Refrigerant gas turbines drive.

heat from the liquefaction unit’s gas turbines to a series of on-site 30-megawatt steam generating Additional waste heé.lt regovery fI‘OH} the mixed refrigerapt
compressor gas turbines is largely similar to a full combined

turbines, gach of which would cecupy only 3,150 square Leet, or 0.072 acres.'! Thus, even i0 cycle option in terms of land use and emissions. Furthermore,

energy [rom the six liguelaction turbines® wasle heal cannol be used o power liquelaclion isell, steam generation heat recovery introduces equipment and land

this energy can reduce or eliminate the need for on-site electrical generation, and hoth the requirements beyond just the steam turbine. Air cooled

emissions and footprint associated therewith. condensers require considerably more area than the steam
turbines, water treatment facilities are also required for steam
systems.

# Sicrra Club er ol identificd this issuc in their protest, Acccssion 20210803-5303 at 12-13,
which identilicd other nearby facilities using combined evele wuits on this smaller scale for on-
site power. Tut even if Sierra Club had not previously identified this alternative, FERC would be
required to consider il now.

1 Jordan Cove Fnergy Project, Resource Report 1 at 20 (Sept. 21, 2017), Accession
2017092105142 (describing liquelaction units), id. at 28 (wasle head used in part for gas
“eonditioning™), fd. at 19 (cxplaining that conditioning is the pretreatment, 7.e., reinoval of
impurilies)

14 at RR1-32, RR1-40.
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ND.  Site Alternatives
1.  Alternative Terminul Sites

The DEIS also inproperly rejecls numerous sile allemalives. The DEIS analveed eighi
allernalive siles for the ferminal Gaeility all of which mel the following criteria: (1) sile has a
minimum of 200 acres, (2) the surrounding land is compatible for construction of an LNG
terminal, {3) site has waterfront access sufficient to construct a berth for LNG carriers with a
minimum of 1,500 feet of shoreline, (4) site 1s adjacent 1o a navigational channel deep enough to
accommodate LNG carriers with a depth of 40 feet, (3) navigational channel withun the
proximity of the site is wide enough to accommodate a turning basin, (6) site has reasonably
close access to a natural gas supply, (7) site has reasonable proximity to utilities, and (%) site has
suitable road and highway access.!? Of the cight sitcs, only two arc purportedly commercially
unavailable, whether for purchase or lease.”® The DEIS fails to rigorously cxplore the available
sites, or 1o justily their rejection.

One way in which the DEIS s treaunenl of site allemnalives was awed was discussion ol
species impacts. Tor example, the DETS fails to support its conclusion that alternative gites would
not henefit the Fastern Rlack Rail (*EBR™). As the DEIS admitx, no threatened and endangered
species consulialion has been conducted for allemalive siles. DEIS, 3-30. The DEIS “an
unelTieial inguiry of the FWS's Infonnation for Flanning and Consulialion [TPaC] culine system

CO3-10

The alternative analysis weighs a range of environmental impacts
to determine an overall assessment of whether an alternative
provides a significant environmental advantage. As noted in
section 3.3, the IPaC system was used for reference and not as an
analysis of project level impacts. Black rails require dense
vegetative cover that allows movement underneath the canopy.

indicates protected species may be present at all eight of the alternative sites, including the €03-10 Because birds are found in a variety of salt, brackish, and
potential for presence of the eastern black rail at six of the eight alternative sites.” DEIS, 3-30. .freShwater marsh habitats t_hat Can_ be tidally 01? non-tidally
. ) . . . . influenced, plant structure is considered more important than

But this 15 a misuse of the IPaC system, as the system’s documentation makes plan. The IPal . .. .. . s .

) _ o i _ i i plant species composition in predicting habitat suitability. While
systom 18 not intended to be used as biological evidenee of a speeics presence at a particular site, surveys have been conducted at the proposed location, and no
As the [PaC website makes clear, “it is for informational purposes only and does not constitute surveys have been conducted at each of the alternative locations,
an analysis of project level impacts.” It is also not an official species list.'® It is an we used the best available data (i.e., habitat) to determine if

species may be present at each of the alternative locations.

'* DEIS at 3-29,
3 DIIS at 3-38, 3-39.
Y USFWS, IPaC Information for Planning and Consultation, al [PaC: Home (fws. gov).
Y14,
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informational tool and by no means iz it a substitute for consultation under the Fndangered
Species Act (ESA). Therelore, il appears likely thal one or imoere allemalive siles would reduce
impacts of the eastem black rail, and the DEIS®s suggestion 1o the conlrary is unsupported. A
hard Took at the benefits and drawhacks of site alternatives requires a more careful look at
whether the feasible alternative sites would reduce impacts to the eastern black rail.

Similarly, al least one allemalive sile, sile 3, would reduce impacis 1o wellands and
eliminate impacts to cheniers and olher important non-wetland ecological features. ' On the
other hand, the DEIS provides an unsupported reason for rejecting site 5. The 1DEIS argues that
site 5 is close to a community center and local parls, the DEIS does not acknowladge the
proposed site’s proximity to ITolly Beach. Both sites would theretore impact the local
community, and the DEIS fails to demonstrate that sitc 5 would have a greater impact.

The DEIS argues that the proposed sile has various other advantages. including “the
shorlest iransil from the Gull of Mexico, thus reducing impacls from vessel lraflic; and the least
amount of dredging, reducing impacts on surface water and aquatic resources.”!” We agree that
thase are important factors to consider. But NEPA and the Natwral Gas Aot require TERC to
balance all inpacts n evalualing allemalives, and here, the DEIS fails lo analyee whelher, Tor
example, the reduced dredging provided by the proposed sile s a greater or lesser boon than the

reduced wetland and chenier impact at site 5.

2. Alternative Pipeline Sites and Routes

The DEIS fails to rigorously explore altemative pipeline rowtes, including, in particular,
route 4, which was recommended by The Louisiana Department of Wildlife and Fisheries. The
proposed pipeline would be three nules long and 13 not collocated with casting nglits-of-way at
all. DEIS 3-43. Route 4, on the other hand, would be co-located for 2.6 miles but would increasc
total pipeline length by only 0.1 miles, thereby avoiding 2.5 miles of new right-of-way (an 83%

reduction in new right-of-way relative 1o the proposed route).'® In rejecting this alternative. the

1% DIIS at 3-37.3-38, 3-41.
I DEIS al 3-43,
12 DEIS at 3-49,
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C03-13

CcO3-14

CO3-15
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CO3-11

CO3-12

CO3-13

CO3-14

CO3-15

The alternative analysis weighs a range of environmental impacts
to determine an overall assessment of whether an alternative
provides a significant environmental advantage. Section 3.3
includes an impacts analysis of the site alternatives on a variety
of resources. In addition, the Commonwealth LNG Project
Biological Opinion stated the impacts of the project on eastern
black rails would not cause jeopardy to the species.

Alternative site 5 is addressed in section 3.3.6. The alternative
analysis weighs a range of environmental impacts to determine
an overall assessment of whether an alternative provides a
significant environmental advantage. Although alternative site 5
seems to have an advantage for one resource (e.g., cheniers) it
has other disadvantages (e.g., proximity to residences and a
community center and potential for impacts on wetlands and EFH
due to the requirement for a much longer feed gas pipeline that
would pass entirely through wetlands and open water) that
ultimately indicate the site does not provide an overall significant
environmental advantage.

Section 4.8.3.1 notes the proximity of Holly Beach to the
Terminal site. Alternative site 5 was eliminated from further
consideration for many reasons, including but not limited to its
proximity to the community center and local park.

As stated in response to CO3-10, the alternative analysis weighs
a range of environmental impacts to determine an overall
assessment of whether an alternative provides a significant
environmental advantage. If the alternative does not provide a
clear significant advantage, it is not recommended.

Co-location of the Pipeline would not share the previously
existing right-of-way. It would simply abut the previously
existing right-of-way and would therefore still require new right-
of-way. However, as noted in section 3.8.5, the proposed route
contains only herbaceous vegetation, and therefore would cause
mainly temporary impacts. In addition, Commonwealth would
restore the full construction right-of-way to pre-construction
conditions. Furthermore, because this would be a Section 3
pipeline, there is no eminent domain process; therefore, the
proposed route would depend on the willingness of the
landowners whose land the pipeline would cross.
Commonwealth has obtained all easements for the pipeline right-
of-way.
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DINS points to the inorease in pipeline length, and the fact that it would increase temporary (but
nol permanent) impacls o wellands by 0.03 miles. DEIS 3-49. The DEIS [ails 1o explain why
these draswbacks are nol de minimus, especially in lighl of the drasiic reduciion in new righl-ol- CO3-16 CO03-16 See response to comment CO3-15.
way, and the DEIS fails to grapple with Touisiana Department of Wildlife and Fisheries” reasons
for recommending this route or to explain FERC's disagresment therewith.

The DEIS also apparently erred by separating ils discussion of allemalive pipeline routes
from discussion of alternatives to ancillary aboveground pipeline facilities, including two
interconnection facilities at the Kinetica and Bridgeline pipelines, one pig launcher, and one-
meter station.'? The DEIS states that no alternative sites for these facilities were identified. DEIS

3-49, Adopting an alternative pipeline route would generally require moving these facilitics, see
C03-17 CO3-17 As noted in section 3.9, the locations of the aboveground
facilities would, by necessity, be constructed at the intersections
of the proposed Pipeline and the Kinetica and Bridgeline
pipelines, which would occur in wetlands habitat for all of the
IM.  Greenhouse Gas Kmissions proposed alternatives. The impacts of the aboveground facilities
were included in the assessments of acreages potentially
impacted by the pipelines.

DEIS 3-47 (map of alternative routes), but it is unclear whether aboveground facilitics were

included in the analysis of alternative pipeline routes.

As courts have repeatedly held, FERC must take a hard look at the project’s greenhouse
gas ((1H(3) emissions, including reasonably foreseeable indirect effects. As with other LNG
projects, here, FERC continues to take an unlawfully narrow view of the scope of greenhiouse
gag cimissions FERC must consider, refusing to provide any discussion or analysis of the impact
of producing, transporting, or using the gas that would be exported by the Commonwealth
project. But even for those emissions that FERC admits are within its scope, FERC unlawlully Comments in this introductory text are addressed individually below.
retises to provide the public or decisionmakers with the required analysis of the significance,
soverity, or impact of those emissions, TERC alzo fails to justity rejection of alternatives that
would reduce direcl emissions using earbon caplure and sequestralion. And fnally, FERC"s
analysis of direct emissions is further Nawed by FERC s continued reliance on ouldated

estimates of the impact of methane and other greenhouse gases other than carhon dioxide.

12 DEIS at 3-49, see also DEIS 2-4 (map of thesc facilitics).
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A, TIndivect GITG Tmissions

The Depariment of Energy has estimated that lguelaction aceounts for only 6% of the
lifecycle greenhouse gas (GIIG) emissions of 118, TNG exports.® Even this 6% number is too
high, because DOT, underestimates non-liquefaction emissions.®' But while indirect, upstream
and downsiream greenhouse gas emissions conslitule the vast magonly of emissions thal be
caused by the Commonwealth LXG project i1l enters operalion, the DEIS refuses lo analyze
these emissions. Instead, the IDEIS states that *because the authority to authorize LNG exports
rests with DOE, NEPA does not require the Commission to consider upstream or downstream
GIIG comissions that may be mdirect etfects of the cxport ttsclf,” DEIS 4-363, erting the D.C.
Cirouit’s decision in Sierra Club v FERC, 827 T.3d 36 (D.C. Cir. 2016) (“Fregport™). We join
the position taken by EFA, in its recent comments on FERC’s draft greenhouse gas policy, that
Freeport was simply wrongly decided.® Bul even so long as Freeport remains binding Law,
TLRC is sl required to congider indircct eimissions, both bocause this analysis informs TERC s
decisionmaking regarding emissions that are within FRRC’s control, and because NTIPA and the
Natural Gas Act do nol permil FERC (o sepmen ils aclion [rom DOE"s—both issues nol
addressed by Freeport. And, a5 EPA recognizes, even il FERC was nol reguired Lo do so,

FERC should do so to provide important information to the public and to cooperating agency

decisionmakers.

2 National Energy Technology Laboratory, Life Cyele Greenhouse Gas Perspective on
Exporting Liquetied Natural Gas from the United States: 2019 Update, at 23 (Sept. 12, 20193,
availahle af https /vwww enerev. cov/sites prod:Tiles/ 201909466/ 201 920N ETL 26201 .CA-
GHG%20Reporl. pdl. DOE estinales thal 23% of the lileeyele emissions oveur upsiream of
hguetaction. /d

2 See Sierra Club, Comment on Life Cyele Update, al 6-9 (Oct. 21, 2019, available af

Iittps:/Hoseil enerey.poviapp DocketTndex/docket Downloadhleield, For example, recent
research demonstrates that Permian Basin gas production emits far more methane than assumed
in DOF’s analysis. % g, Yuzhong 7hang er al., Quantifiing methane emizsions from the largest
ail-producing basin in the United States from spoce, SCIENCE ADvANCES (Apr, 22, 20200, DOL:
10,1126/ sciadv.aaz 5120 (estimating a methane “leak rate™ in the Permian of 3.5 1o 3.7%),
everilahle of hilps: Yadvances.selencemag.orgfcontent 671 Tieaar 3120/ ab-pdl,

2 EPA, Comments in Dkt. PL21-3, at pdf page 6, Accession 20220425-5440.

Conisienis on the D 1N for the Cormonwealtl LN
Filed by Sievva Club, Audiibon Society, Center for Biol
Louisiana Bucket Fri

nothing in Freeport would prokibit FELRC from including this information in the NEPA analysis.
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CO3-18

cO3-12

CO3-18

CO3-19

Comment noted.

Comment noted. Also, see revised section 4.13.2.11.
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1. Freeport Was Wrongly Decided

use of the exported gas). fd. al 48-49,

of Energy’s authority over export licenses breaks the “causal
chain™ for NEPA purposes. Given the reasonably close causal
relationship belween upsireaun and downsiream emissions and the
Comnuggion’s authorization role mnder the NGA for section 3
projects, the Commission should explicitly decline to adopt the
D.C. Circuit’s reasoning.

% EPA, Comments in Dkt. PL21-3, at pdf page 6, Accession 20220425-5440,

Comimienis on the Deaft EIY for the Commonweolth ING Profect CF19-502
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TPA does not agree with the cowt’s reasoning that the Department

In Freeport, the D.C. Circuil starled with the premise thal Congress, through the Nalural
Gas Act, vested all section 3 authority in DOT. Freeport, 827 T.3d at 40 (citing 15 TI.8.C. § 717h
and 42 T1.8.C. § TI151(b)). Freeport explained that it iz only due to a delegation from DOT. that
FERC exercises seclion 3(e) authorily over lhe siling, consiruction, and operation of LXNG exporl
mlrastructure. Jd. at 40-41 (quoting U5, Department of Energy, Delegation Order No, 00-
004004 &5 1.21.A (May 16, 200671 Freeport then reasoned that this delegation was *limited,”
and reserved to DOE “exclusiv|e|” authority over exports themselves. fd at 41, 46. Freeport
lield that DOLEs cxelusive authority over cxports ncluded authority to consider the effects of
removing gas from LS. markets (including the taet that gas producers would likely inercase

supply in response to this demand) and of providing gas to overseas customers (including the end

EPA recently explained that it views Freeport as wrongly decided. TPA explained that:

We agree, and FERC should seck to have Fregport elanticd or overruled. One, there 18 no reason
to view DOL's authorization as an intervening between FERC's authorization and upstream
allects. FERC s authorization of export infrastructure could just as easily be seen as an
inlervening cause thal separales upsiream efTecls from DOE’s approval. Indeed. DOE recently
supgested this opposite view of the sequence of the causal chain, when DOT proposed its now-
final rule to categorically exclude DOT)s export approvals from NEPA review. There, DOR
indicaled that DOE’s approvals were nol reasonably closely connected 1o anylhing happening al

the terminal or upsiream thereol, DOE, Proposed Rule, 85 Fed. Rey, al 25,341 (claiming that

Page 7
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C03-20

C03-20

Comment noted.
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DOT has “no amthority to provent” “impacts resulting from actions oceurring [before] the point
ol exporl.™), accord Final Rule, 83 Fed. Reg. 78,197, 78,198,

Two, more importantly, Freeport did not justify the premise thal DOE’s authorily was
exclusive. In Freeporr, the court did not identify any statutory reason why DOI’s authority must
be exclusive, such that DOFE’s delegation to FERC had to be limited. Congress, for its part,
explicilly pranted DOE broad authority to “assign™ Natural Gas Act section 3 authorily o FERC,
42 TL8.C. § 7173(D). Nor did Freeport justify ils assumption that DOE actually mtended or
attempted only a limited delegation that reserved issues to DO exclusively. DOE broadly
assigned to FERC authority to *Implement section 3 of the MNatural Gas Act with respect to
decisions on eascs assigned to the Commission by rule,” and in particular, to ““[a]pprove or
dizapprove™ the giting, construction, and opcration of section 3 facilitics, and to 1ssuc orders
C03-21 C03-21 Comment noted.
necessary or appropriate to implement that delegated authority; * Freeport’s assertions that DOE
relained exclusive authorily do not cile any lext in the delegation order. or anywhere else. And
finally, even if DOT had in fact attempted the imited delegation assumcd by Fregport, such an
agency attempt conld not circumvent the statutory commands, in NEPA and in the Natural Gas
Act, lo consider the big pielure. Public Cifizen held thal ageney need nol consider elfects where a
sterfute puls the efect bevond the ageney’s reach, Other courls have explained thal agencies
cannet tie their own hands and cabin the scope of NEPA review through regulations. Cir. for
Biological Diversity v. Nat'f Highway Traffic Safety Admin, 538 F.3d 1172, 1213 (9th Cir. 2008)
(quoting Sierrg Clnb v, Mainella, 459 F.Supp.2d 76, 105 (D.DLC. 20067). DOE cannol prevent
the required comprehensive review of LNG exports by partitioning authority between it and
FERC.

And three, Freeport, by its own admission, did not consider the Natural Gas Act’s
requircment that FERC act as lead agency tor, inter alia, coordination of interageney NEPA
review, 15 U.8.C. § 717n(h), or NEPA’s requirement that ageneies avoid segmentation and co3-22 €03-22 Comment noted.

consider “connected” actions. 827 F.3d at 45-46. Bul courts must inlerpred statules as a whole,

and Freeport™s relusal 1o consider these aspects ol 1he Natural Gas Act and NEPA undermined

* DOF, Nelegation Order §1-DET-FERC-2006 (superseding Delegation Order No. 00-004.00A)
at 114, 1.21, avgilable af hilps:Svwwedirectives.doe.sovidelevations-documents 8 1-DET -
TFERC-2006 and attached.
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Freeport’s conclugions regarding TRRC’s Natural Gas Act authority and NEPA ohligations.
Indeed, DOE and FERC's apparent posl-Freepor! conlusion and disagresment aboul where one
agency’'s authorily ends and another begins demeonsirates thatl allempling lo draw a sharp line
between the agencies” authorities is unworkable. C03-22
Thus, we agree with the EPA that Freeport and subsequent cases erred in holding that
there was nol a reasonably close causal chain linking FERC’s approval ol export infrastruclure to

the production and use of exported gas, and that FERC therefore could onut such lifecvele

effects from NEPA review.

2. Evenunder Freeport, FERC Must Consider Lifecyle Impacts to Inform
both FERC?s Analysis of Impacts Within FERCs Jurisdiction and
DOE’s Connected Decisionmaking

O course, we do not contend that FERC can disregard D.C. Circuil cases thal have nol
been overruled. Bul even under Freeport and ils conclusion thal FERC “hals] no legal authority
o prevent” the upstream or downstream consequences of operation of this pipeline based on a
determination that those consequences {on their 0wn or in combination with other adverse
ellecls) outwelgh the benelits of the project, Sebal Trail, 867 F.3d ot 1373, FERC sull must
conduct a NEPA analysis of those foreseeable mdirect eflects. Such analysis would be “usetul[]
... to the decisionmaking process™, and thus consistent with the “rule of reason” used in
interpreting NEPA, Dep 't of Transp. v. Pub. Citizen, 341 U8, 752, 767 (2004), for two reasons.
Tt would inform FERCs decisionmalkang about whether to require additional mitigation or
avoidance of dircet cfticets at the terminal site, pursuant to 13 T8 C. § 7T17h{c)3 1A, In
addilion. DOE’s evaluation of Commonwealth LN(G s exports is a comnected action that cannot
be segmenled from FERC s review ol the lerminal project, and FERC. as lead agency, musl
inform DOTs decigionmaking as well.

First, FERC might eonclude thal project infrastruclure would nol direcily canse
individually sipnificant impacls, bul thal impacts rise o significance when combined with the
indirect effects of the DOR’s connected authorization. See Del. Riverkeeper, 753 F.3d at 1314 C03-23 C03-23 Comment noted.

Thiz combined significance may persuade FERC to require additional mitigation of direct

impacts, such as by requinng more efficient tenminal design or carbon caplure and sequesiration.
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Thus, information about indireet offects informs FLRC’s decisionmaking, notwithstanding
FERCs lack of “auihorily W prevenl” those ellecls. Freeport, 827 F.3d al 49,

Second, the agencies and public would benelil from comprehensive analysis of the
impacts of all related projects. Specifically regarding the connection between FERC and DOT,
Freeport explicitly declined to consider whether the prohibition on segmentation, or FERC’s
Natural Gas Act obligation to acl as lead agency, required FERC lo consider upsiream and
downstream effects in the NEPA analysis. 827 F.3d at 45, Nor has the D.C. Cirenit addressed
these questions in any other case. The reasoning of these cases does not support an exception to CO3-23
the prohibition on segmentation here. Fregpors rests on Department of {ransporiation v. Public
Citizen, which affirmed a “rule of reason™ under which an EIS only needs to include information
“usctul[] . . . to the decisiommaking process.™ 541 TS, 752, 767 (2004). The prohibition on
segmentation recognizes the usefuluess of a “comprehensive approach,” Del. Riverkeeper, 733
F.3d al 1314, rather than dividing analvsis of an “inlegraled project™ across mulliple documents
and proccsses. (ity of Boston Delegation v FITRC, 897 T.3d 241, 251-52 (D.C. Cir. 2018)
(“City of Boston’™). Ilere, comprehensive analysig in a single TI8 would inform cach agency’™s
decisionmaking regarding imallers squarely within ils own jurisdiclion.

In other proceedings, FERC has argued thal sepmenialion caselaw, connected aclion
regulation, efe., do not apply to actions of multiple agencies. The D.C. Circuit, in one of the
cases that developed the segmentation doctrine that was later codified in the 1978 NEPA
regulalions, has explieitly rggected tlus, holding that *the principles™ of the prohibition on
segmentation “are entirely applicable ... where decision-making 13 accomplished by three federal
agencies ... acting seriatim.” Jones v. {30, Redevelopment Land Agency, 499 F.2d 502, 510
(D.C. Cir, 1974); see also Sierra Club v U5, Ariny Corps of Engineers, 803 F.3d 31, 49-51
(D.C. Cir, 2015) {assuming that the comnected actions regulation applics to actions of multiple

agencics).
For these reasons. even il Freeport is nol overruled, FERC is still required to consider
indirecl elfecls, bolh o inform FERC™s own decisionmalking regarding the cumulalive impacl ol
- . o C03-24 C03-24 Comment noted.
matters that FRRC doey have authority to regulate, and to inform DOTs consideration of the

connected, interdependent proposal to export the gas liquefied at the terminal.
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And finally, even if TRRC iz corract that it is not required to analyze lifeeyele emissions
in ils NEPA analysis. nothing in Freeporf or the related D.C. Circuil decisions prohibits FERC CO3-24
from doing so, as EPA observes.?® Providing discussion and analysis of whal EPA agreed are
“these patently foreseeable environmental impacts” in FERC s NEPA analysis will undoubtedly
help inform hoth the public and other agencies of the big picture, and FERC should choose to

provide this analysis here.

B.  Direct GIIG Fmissions

The DEIS estimades thal, even wilhin the unlawlully narrow scope of emissions thal
FERC admits it must conzider, operation of the Commonwealth TNG project will result in nearly C0O3-25 See revised section 4.13.2.11.
four million tons per vear of carbon dioxide equivalent (COze). DEIS at 4-362. The DEIS™s CO3-25
refusal to provide any analvsis or express any judgment regarding the seventy or significance of
those impacts is arbitrary, FERC also failed to take a hard look at redueing these emissions

through carbon capture and sequestration (“CC8™), or even to explain whether or not FERC

agreed with Commonwealth’s assertion that CC8 was infeasible here. And FERC once again . . ..
CO32%6 C03-26 Construction and operational greenhouse gas (GHG) emissions

relics on long-ago superseded estimates of the global warming potential of many greenhouse were calculated as CO2e in section 4.11.1 of the EIS. The CO2e
gascs. takes into account the global warming potential (GWP) of each
GHG. CO2 has a GWP of 1, methane has a GWP of 25, and
1. The DEIS Fails to Evaluate the Severity, Significance, or Impact of nitrous oxide has a GWP of 298. These GWPs are based on a
GIIG Emissions . . ) .
100-year time period. We have selected their use over other
NEPA and the Natural Gas Act require that FERC take a hard look at the impact of published GWPs for other timeframes because these are the

grecnhouse pas emissions, cvaluate their significance and impact, and ultimately, to factor these GWPs the EPA has established for reporting of GHG emissions
cmissions into FERC’s public interest determination. Sierra Club v, FERC, 867 F.3d 1357, 1376 and air permitting requirements. This allows for a consistent
(D.C. Cir, 2017 (“Sabal Trail™). Bul here, FERC explicitly refluses (o provide these analyses, comparison with these regulatory requirements.

The DEIS repeatedly asserts (hal FERC will nol “characlerize[e] the Project’s GHG emissions as
significant or insignificant bocause the Commission i# conducting a generic proceeding to
determine whether and how the Commission will conduct significance determinations going

forward.” DEIS al ES-10-11, 4-333, 4-363, 53-385, Bul an aspiration lo comply with 1he Low

% EPA, Comments in Dkt. PL21-3, at pdf page 6, Accession 20220425-5440,

OB o
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when reviewing unrclated future projects is not an exeuse for failing to comply with the law
now.

ICFERC is wncomforiable with or unwilling Lo apply the inlerim/drafl policy, there are, of
course, other ways to assess significance. One of those remaing the social cost of greenhouse
gaser. In the DEIS, FERC makes no mention of this tool. Elzewhere, FERC has “not[ed] the
pending litigation challenging federal agencies” use” of e ool.?® However, the Fifth Circuit has CO3%-27 CO3-27 See response to comment CO3-25.
exphiatly penmitied agencies to use this tool pending resolulion of this litigation, staying the
injunction that was previously entered, Louisiana by & Hrough Landry v, Biden, No. 22-30087,
2022 WL 866282 (5th Cir. Mar. 16, 2022), and ultimately, these legal challenges are likely to
fail. The vnlikely possibility of a future adverse muling in this litigation 1s not an exeuse for not
complying with the cases that have already been decided and that require TERC to do more.

Alternatively, FERC has argued that it has not determined which, iff any, modifications
are needed 1o render [social cost of greenhouse gases] uselul for project-level analyses.”™ FERC
docs not elaim to have actually concluded that the tool is inappropriate for project-level analysis.
And again, FTRC’s suggestion that it will do batter naxt time does not justify its decision to not
use the available lools for this Project. Sierra Club contends that the social cost of greenhouse
gases s an appropriale ool for project level analysis, and as FERC has recognized, other
agencies in fact use this tool in project-specific reviews. ™ And while CFQ is working “to
review, revise, and update its 2016” GHG guidance, CEQ hag encouraged agencies to comply

with the 2016 guidance pending revision.*? The 2016 GHG Guidance identifies social cost of’

carbon as “a hanmonized, nterageney metric that can give decision makers and the public usctul

% Evangelineg Pass Expansion Projeci, 178 FERC Y 61,199 P92 (Mar. 23, 2022).
¥ Evangeling Pass Expansion Projeci, 178 FERC 61,199 P92 n. 141 (Mar. 25, 2022).

2 See Mountain Vatley Pipeling, LLC Kguitrans, LP., 163 FERC 1 61,197 IP281 n.772 (2018)
(recopmzing that BOEK, OSM, DOE, and numerous stale agencies have used social cosl of
carbon in environmenial review of individual projects). In thal erder, FERC supgested thal
grecnhouse gas emissions were primarily a problem for agencics that regulate production or vse
of fossil fuels. But the direct emissions at issue here are exactly that: emissions that result from
use of fossil fuels in FERC-jurisdictional compressor stations and other facilities.

¥ See Accession 20210527-3009,
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information for their NEEPA review.”" TERC has not identified any CT.Q statement stating that
souial cost ol GHGs is, or may be, inappropriale for project-specilic review. ITFERC aclually
believes social cost of GHGs is inappropriale for project-specilic review, FERC can arliculate
that position in the record and in its NEPA review. NRut FERC cannot conclude that the project iz CO3-28
in the public interest and thereby approve the project while refusing to provide decisionmakers

and the public with the analysis and conelusions that are the required predicales for that

approval, ineluding NEPA and Natural Gas Act analysis of greenhouse pas emissions.

Finally, FERCs comparison of direct project emissions with emissions of the United
States or Louisiana is not, and does not purport to be, an analysis of significance or of the impact CO3-20
of cmissions on the public wnterest. DEIS at 4-363. Observing that emissions here arc a small
portion of regronal or national totals docs not illustrate their impact. Cir, for Biological Diversity
w. Nat | Highway Traffic Safety Admin., 338 F.3d 1172, 1217 ($th Cir. 2008). Even a “very small
porlion”™ of a “garganiuan source of ... pollution”™ may “constitule]] a garganiuan souree of ...
pollution on its own terms.” Sw. Flec Power Co. v IEPA, 920 T 3d 999, 1032 (5th Cir. 2019).
Turthermore, the DEIS ™8 analysis of GIIG envisgions emphagizes the significance of the Project’™s
conlribulion Lo Louisiana’s projecled GHG emissions levels and ils nel-zery GHG emissions by
2030 targel. DEIS al 4-363. Direct emissions from the operation of the Commonweallh Project
waould rezult in COqe emizgions of about 3,728,015 tpy, which would represent 2.3 percent and
3.3 percent of Loniziana’s 2025 and 2030 projected GHG emission levels. /. Given the lifespan
of this project, ils conlnbutions to stale GHG emissions would only grow over the remaining
years.

‘The DEIS has not presented evidence that there is no information or methodology FERC
could use to evaluate the significance and impact of greenhouse gases—only that FERC hasn™t
vt decided how to use the available information and tools. But if TERC were to arguc that CO330
inforimation was unavailablc, FERC would be in the same position recently considered by the

D.C. Circuil in Fecinos. FERC would need lo address whelher the Interagency Working Group's

eslimales of social cosl of greenhouse pases are “generally accepled in the scienlific communily™

 hilps:ifceq.doe. govidoesceg-resulations-;

.86,
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C03-28 See response to comment CO3-27.

C03-29 The Commission has stated in recent orders that the comparisons
provide additional context in considering a project’s potential
impact on climate change. See Order Issuing Certificates and
Approving Abandonment, 178 FERC 4 61,199 (2022) at P89;
and Order Issuing Certificate, 178 FERC 9 61,198 (2022) at P48.

C03-30 See response to comment CO2-25.
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(they are) and if g0 employ thig tool, or use some other generally accepted method. 40 C.TLR. §

15022104y, Facinos, 6 F.4th ol 1329, CO0

2. Carbon Capture and Sequestration

NEPA requires FERC 1o lake a hard look al opperlunities o miligale impacts, ineluding
greenhouse gas emissions. The Natural Gas Act similarly requires FERC to determine whether
madifications to the proposed project would better serve the public interest. Here, one way to
mifigate greenhowse gas emissions would be to use a more efficient Tacility design to avold
enssions i the first place, as discussed above, But another way to mitigate emissions (which
can be used in addition to or instead of design alternatives) is carbon capture and sequestration,
as applied to all or part of the tenninal emissions. Although there are serious questions about the
appropriatencss of carbon capture and sequestration, the DEIS fails to grapple with those
questions, and falls far short of NEPA’s requirements,

To be clear on one threshold issue: FERC has the authorily Lo require projecl C03-31 €O3-31 See response to comment CO3-25.
modifications thal would reduce greenhouse gas emissions, including carbon caplure and
sequestration, regardless of the fact that “Caommomwealth has not proposed to implement carbon
capture technologies.” DREIS 4-364 (emphasis added). To inform FERC s decigionmaking
regarding whether, and il so Lo whal exlenl, exervise thal authorily and lo require carbon caplure,
NEFA requires thal FERC rigurously explore allematives that would ncorporate this lechnology,
regardless of whether Commaonwealth chooses to propose it.

‘The DEIS entirely fails to explain whether #E R believes that carbon capture and
sequestration 13 economically and technologically feasible here, and if so, whether it would be
covironmentally benefieial and appropriate. The DEIS notes that Commonwealth takes the
position that carbon capture and sequestration is infeasible, DELS at 4-363 to -364, but as the C03-32 C0O3-32 See response to comment CO3-25.
DEIS notes. Commonwealth™s position is in clear tension with the fact that other LNG facilities

that kave proposed CCS, Inexplicably, the DEIS makes no attempt whatsocver o resolve this

Tension.
In particular, the DEIS does nol indicale whether il agrees with Commonwealih s
asserlion thal CCS is technically infeasible, The DEIS sunmunarizes a 2017 DOE repord (ilsell
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erted by Commionwaalth) as concluding that CCS for natural gas systems “hafs] been proven
lechnically feasible.” DEIS 4-364.%' Commonweallh apparently concedes thal as a general
maller, bul conlends that CCS is nonetheless technically infeasible for this parlicular project,
“primarily due to a lack of sequestration infrastructure.” DTS 4-364. The DTIS does not provide | 00333 CO3-33 See response to comment CO3-25.
any facts to support this assertion. It does not explain why available infrastructure is insufticient,
how the nlrastrueture al this site dillers from that available Lo nearby Lacililes, such as Venlure
Global CP2, that do propose CCS; or (insofar as additional infrastructure is in fact needed) what
it would take to provide that infrastructure. Accordingly, while it is unclear whether FERC
agrees with Commeonwealth’s assertion that CCS is technically infeasible, it is clear that FERC
showlden ', and that the DEIS does not support Commeonwealth’s assertion.

As to ceonomic feasibility, although DOE’s 2017 report asserted that “carbon capture
technologies appropriate for natural gas systems ... are too expensive to deploy across the
energy sector.” thal assertion did not entail the conclusion thal CCS is loo expensive to deploy af
any particular ING facility, cspecially as such facilities face very different ceconomiecs than CO3-34 CO3-34 See response to comment CO3-25.
power plants.™ And now, five vears after DOTs report, multiple other TNG facilitics have
proposed CCS, indicaling that CCS is ot economically inleasible for LNG terminals, al leasl in
all instanees, Bul the DEIS oTers no explanalion as 1o why » miligalion stralegy thal is

affordable for ather facilities is impozsible for this project.

M Sze DEIS H-13 (citing U 8. DOE, Carbon Capmire Opportunities for Natural Gas Fired Power
Systems (2017)). The URT pr¢w1ded in the DETS,
3 / oo ads 2

svatoms, was not pubhcl\ a.cccss1blc at the time of this wating, It appcars Lhat the same
document 1s also available al

hitps: v energy.gov/sites‘prod files/201 7/0 1434/ Carbon%20Capture®a20 Opportunitics % 20f
or*20Natural%620Gas %20 Fired% 20 Power*a208 ystems 0.pdf and attached.

3 The DEIS repeats DOF s 2017 assertion, untethered from actual dollar amounts, that the
“capilal and operating costs™ of CCS for gas Gacililies “are loo expensive when compared Lo the
limited revenue generating applications tor captured CO2 that are cwrrently available.” DEIS 4-
364, Again, to be elear, FERC can require CCS even if CCS itselt is unprofitable, or even quite
coslly, just as FERC requires ollier expenses aimed al reducing environmental impacts. Here,
TERC provides no analysis of how much, on net, it would cost to reduce sach ton of greenhouse
gas emissions, nor any discussion of whether those costs would be warranted. And whatever the
costs were in 2017, other facilities have found the costs to be bearable now.
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Tinally, even if TELRC were to conclude, on the hasis of some future NTPA analysis, that
il was infeasible Lo caplure combustion enissions from the Commonwealth Dwilily, FERC would
need lo consider caplure and sequesiralion of pretreatment emissions. From an engineering and
economic perspective, much of the hard part of carbon capture is isolating carbon dioxide. Tt .
here, as with other LN( facilities, Commonwealth already proposes an amine-based absorber co3-33 €03-33 See response to comment CO3-25.
syslem thal 1s essentally equivalent o that used for carbon caplure, used here as part of pipeline
pretveatment. DEIS 4-236, Pretreatment produces a nearly-pure CO-z siream that is amenable to
capture, and capturing these emission does not require many of the added capital and operating

expenses that DOE suggested were unbearable in 2017. DOE s 2017 report did not consisder this

IS0,

In summary, the DEIS fails to cven take a position as to whether some level of CCS
would be feasible for the Commonwealth project. And while the undersigned contend that the
projecl would be conlrary o the public interest with or withowt CCS and should be denied, our
position is that if TRRC does approve the projeet, TERC must ensure that adverse impacts arc CO3-36 See response to comment CO3-25.
reduced ag much as possible. This requires a rigarous exploration of whether CCS is feagible
here, including whether carbon can salely be sequestered in this region. U CCS is feasible, FERC
musl explore whether the benelils of CCS oulweigh the polential drawbacks, such the impact off .
increased water intake and discharge.® These are serious questions, but the DEIS does not even cos-3e

attempt to answer them, and as such, the DEIS falls short of what NEPA requires.

3. The DEIS Uses Outdated Global Warming Potentials That Understate
the Impact of GHG Emissions

The lipures provided in the DEIS underestimale enissions by using ouldaled estimales of
the polency of greenhouse gases (GHGs) other than carbon dioxide. The DEIS addresses these cO3-37 C03-37 See response to comment CO3-26.

other (GHGs by converting them to COqze. DEIS 4-189. However, the conversion factor (global

3 National Energy Technology Laboratory, Cost and Performeance Buseline for Fossil Fuel
Energy Plants Vol 1 Bituminows Coal and Natural Gas o Elecirictly, NETL-PUB-21638, al
327 (Sept. 24, 2019 thereatter “NETL 2019 (estimating that 90% capture at a combinad
cycle gas plant increases water intake by 60% and water discharge by more than 130%),
available ar https:inetl. doe.goviprojects/files/CostAnd
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warining potential or GWP) used for methane, the predominant non-carhon-dioxide greenhouse
gas al lssue here, is sorely ouldaled. and Gails to aceount for shod- and medivm-lerm impacts.
The DEIS uses a GWD value of 25 for methane (CHi). Jd. Although the DEIS provides no
explanation for either the source of this number or FERC’s reason for choozing it, the figure
corresponds with the value presented by the Intergovernmental Panel on Climate Change (IPCC)
Fourth Assessmenl Repord in 2007 o reflect the impact ol methane on a hundred- yvear timeseale.
In August 2021, eight months prior to the publication of this DEIS, IPCC released 1ts Sixth
Assessment Report, which includes superseding and significantly higher estimates for the GWP .
of methane, as well as provides a distinction between CHy from fossil fuels and CHy from other SO
sources. This report also cxplained that on a 20-vear timetramc, methanc®s impact is cven more
severe, causing 2.5 times the warming of an equivalent mass of carbon dicsade (also accounting
for the effects of oxidation). &, The 20-year GWT* for methane is particularly relevant because it
corresponds much more closely 1o the average lime that methane actually remains in the
atmosphere hefore decaying into COg, which is 11.8 years. fd. There is no dispute that the Sixth

Assessment Report values represent a more acourate estimate of the impact of cach ton of

methane emissions. ™
More broadly, courts have consistently recognived thal the IPCC summaries represent the

scientific consensus.*¢ Here, the DFIS violates NFPA’s obligation to use “high quality CO3-38

M 1pCC, Climate Change 2021, The Physical Science Basis, Chapter 7, 1017 (Aug. 2021),

available at
hitps:/ Aswwweipee.ch/reporlart/wel ‘ddownloads report/ IPCC. ARG WGI Chapler07.pdl and
attached.

3 See Department of Fnergy, Order 3357-C, FE Docket 11-161-1.NG, at 30 (Dec. 4, 2015),
av ‘ul‘lhle al

W crovisites prod/files2013/1 VIS FES20D0C KE 16208 063011-161 -
LNG® ZOORDE 2%20N0.%6203357.pdl and aitached; EPA, Inventory of TLS, Greenhouse Gas
Tmiszgions and Sinks, 1-10 (Apr. 14, 2022), available at
DitpssfSwane. epa. govieyvstem/files/documents/2022-04/us- ghg-inventory-2022-matin-text. pdt.

36 Mussachusetis v. EP.A., 549 1.8, 497, 508-512 (2007) (The IPCC is recognized as “a
mullinational scientific body ... [d]rawing on experl opinions from across the globe);, Coal. for
Responsible Regulation, Ine. v, TP, 684 T.3d 102, 119 (D.C. Cir, 2012), aff'd in part, rev'd on
ather grounds in part sub nom. Util, dir Regulatory Grpov. £ 134 8 Cr 2427 (2014), and
amended sub nom. Coal. for Responsible Regrdarion, Tne. v. Fawl. Prof. Agency, 606 F. App'x 6
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information,” 40 C.T.R. R. § 1500.1{b), and provide “full and fair discussion of gignificant
environmental impacts,” 40 C.F.R. § 1502.1, by relying on an estimale of methane’s impacts that
wis hinown Lo be ouldaled and an understalement of the true potency of this pollutani, by Lailing
to disclose that the analysis it provided only considered the long term (100-year) impacts, and by [c03.38
failing to use available tools, such as the estimate of methane™s 20-year GWP, to address more
near-lenn mpacls. Each of these Dulures violates NEPA. See B Org. of Res. Councils v TS,
Burean of Land Mgmi., No. CV 16-21-GF-BMM, 2018 WL 1475470, ail *16 (D. Mont. Mar. 26,
201 8) (holding that agency violated NEPA by estimating emissions solely on the basis of

methane GW1* of 25).

IV.  Other Air Pollution

In addition to emission of nearly four million tons per vear of greenhouse gases, the
Commonwealth LTNG project will emit major volumes of crileria and hazardous air pollutants.

The DTIS estimates the following operational emissions:

Operational Emissions (tons per year)
NOx | 80, | CO PN, PM:s VOO | COwe HAP
633 | 67 1,514 239 234 163 3,724,015 109
DEIS at 4-201.

The terminal's emissions will occur approximately bwo miles southwest of the lown
cenler of Cameron, Louisiang, which has a population of 6,973, DEIS al 4-137. Communilies
surrounding Cameron are already disproportionately exposed to significant air and water
pollution from nearby facilities.

In discussing the amount and impact of air pollution, the DEIS appears to rely on analysis
eonducted to support Commonwealth’s proposed Part 70 Adr Operating Pernt and Prevention of
Significant Deterioration (PSD) Permit. DEIS at 4-182.%7 As Sierra Club has explained in

(D.C. Cir, 2015) (IMCC™s *peer-reviewed assessments synthesized thousands of individual
sludies on varous aspevts of greenhouse pases and ¢limate change and drew “overarching
conclusions® aboul the stale of the seience in this [eld.™).

¥ See also Accession 20210817-3051, Commonwealth LNG Modeling Report-2021-08-
12.pdf. “To minimize duplicate efforts” FERC encourages applicants to “file a copy of analyses
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comments subitted in those doekets, Commonwealth’s analysis thercin in flawed. *® In
SUMIMEACY:
s The proposed emission limits are unenlorceable, and project emissions will therefore |C03-39 C03-39 Emissions limits established by applicable air permits (such as
likely exceed (he amounls predicled in these materials and (he DEIS.* the Title V permit) are federally enforceable and have been
» The proposed permit fails to include nonitoring sufficient to ensurc eompliance with |c01-4u demonstrated to be protective of ambient air quality.
the Clean Air Act.* ’
s Because the modeling relies on these underestimates of emissions, the modeling fails ool
to show that actual emissions will not canse or contribute to a violation of the CO3-40 The Clean Air Act, as amended, regulates air emissions from
NAAQs* . . R
- . - . . stationary and mobile sources, and defines the EPA’s
s The Best Available Control Technology Analvsis is [lawed, establishes limits for | CO3-42 ry .. . . . N
multiple pollutants that are deficient, and fails to consider alternative BACT respQHSIbllltles for protectllng and improving the nation’s air
designs. ¥ quality and the stratospheric ozone (O;) layer. Among other
things, the law authorizes the EPA to establish National Ambient
We incorporate herein the conunents explaining these issues in greater detail. Because the DEIS Air Quality Standards (NAAQS) to protect public health and
rests on these flawed prior analyses. the DELS fails to support its conclusion that “|tfhe welfare, sets limits on certain air pollutants, and limits emissions
dispersion modcling analyses, and additional impact analyscs performed demonstrated of air pollutants coming from sources, such as industrial
compliance with all ambient air quality standards applicable to Commenwealth TNG. The facilities. The EPA has delegated the authority to implement
analyses showed that operation of the Dieility would nol cause or mabke a signilicant conlribulion thes§ Feglﬂatlons t(.) the LDEQ’ Air Pemlts D_IVISIOn mn .
o . o ) ) Louisiana. LDEQ is responsible for issuing Title V operating
Lo any vielalion of either the NAAQS or the existing PSD increments.” DEIS ol 4-207. permits in accordance with 40 CFR 70 and as incorporated into
Louisiana Administrative Code (LAC) 33:111.507 and ensuring
compliance with the Clean Air Act, including the need for
additional monitoring.
C03-41 Dispersion modeling provides conservative estimates of pollutant
i . . concentrations and, as noted in the response to comment CO3-39,
performed vnder the PSD Penmitting Program.” FERC, Guidance Manual for Environmenial .. limi lish h P . & 1l
Report Preparation, at +121 n. 36. emissions limits established by the permit are federa y
enforceable and have been demonstrated to be protective of
% Sierra Club Comments and Exhibits re: Commonwealth LNG LLC — Amended Comments of ambient air quality. See response to CO3-40.
Sierra Club on Proposed Parl 70 Air Operaling Penmil, Prevention of Symilicant Deterioralion
(PSD) Permit and the Associated Tnvironmental Assessment (RAS), AT Number 221642, Permit
Numbers 0560-00997-V 0 and PSD-LA-841, and Activity Numbers PER20210001 and
PERZ210002 (Apr. 12, 2022) (*Yierra Club PSD Comments™), attached. ) o )
By 4 C0O3-42 The Best Available Control Technology Analysis is reviewed and
o ’ approved through the air quality permitting process with the
0 1d at 32-33. LDEQ
# Id. al 22-25.
214 at 25-31.
Comisients on the Deaft EIN for the Commonwealth LNG Project CF19-502 Page 20
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V.  Wetlands
A, The DEIS Fails to Take a Hard Look at Wetland and Chenier Impacts

The DEIS cstimates that construction of the terminal and pipeline will impact 139.5 acres
of wetlands, with 9.9 acres of permanent impacts.™ The DEIS fails 1o take a hard look at the
consequences of these impacts.

Perhaps most importantly, the DEIS fails to adequately consider the cumulative impact of
wetland loss in Touisiana. Wetlands are integral to T.ouisiana in way unlike any other state:
Louisiang has 40 percent of the counlry’s wellands, and wellands accounl for 11 percent of the
slale’s landmass.* Bul Louisiana is losing wellmnds al an exceplional rale: over 90 percenl of

the coastal marsh loss in the continental United States ocours in Touisiana, % and at the current

rate of loss, Louisiana’s wetlands would entirely disappear in approximately 200 years."® ‘The CO3-43 C03-43 Section 4.13.2.2 discusses cumulative impacts on wetlands.
DEIS concludes thal impacts 1o wellands here can be miligaled (o msignificance, but this claim Section 4.4.2 discusses the Project’s potential impacts on
has been made for many other projects as well, and wetland loss persisis nenctheless, Nor does wetlands, including its proposed wetland mitigation plan.

Wetland mitigation is a method to counter wetland loss that is
accepted by the COE. As described in expanded text in section
4.4.2, the wetland mitigation proposed by Commonwealth would
acreage of wetlands to, tor cxample, protect against storm surges,*’ or provide habitat, preserve wetlands consistent with the wetland types at the Project
site and at a greater ratio than what would be lost through
construction of the Project.

the DEIS adequately address the fact that as more wetlands are lost, the state, local communities,

and the environment become less and less able to tolerate further losses, relying on a diminishing

# DEIS at 478 to -79.

# Blake Donewar, Saving Louisiana s Wetlonds: Solving the Longstanding Environmental Crisis
Throngh Contraciual Liability, Loyola Law Review (May 20, 20200, hitp: fvwww. loyno-
lawreview.com/2020/05/20/savinglonisianas-wetlandz-solving-the-longstanding-envirenmental -
crisis-through-contraciual-liability?,

W Lonisiana's disappearing WETLANDS, Southeastern Touisiana University,
hitps:/swww2 southeaslem. edworgs/oilspilliwetlands Liml#: %7 E text—While®s20Louisiana%20h
as"i2040%25%:20 of the%e2 Mtum?s200f%20the 2 Ocentury.

% Blake Donewar, Seving Louisiana s Wetlands: Sobving the Longstanding Environmentad Crisis
Through Coniractual Liability, Loyola Law Review (May 20, 2020), http:/fwww.loyno-
Lvwreview.cony 2020/03 20 savinglowsianas-wellands-solving-the-longslanding-environmental -
ctigis-tlrough-contractual-Tiabilityy.

¥ Lemisiona Coastal Wetland Functions and Values, hilps:/lacoast.zoviteports/ric/ 1997/4. him.
* Lonisiana Coastal Wetland Functions and Values, htips:i/lacoast.govireports/ric/ 1997/4.him.
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In addition to being vet another project contributing to cumulative wetland logs,
Commonweallh would be particularly harmlul because of ils impacts on cheniers. The Project
will be consirueled in the Wesl Gull' Coastal Plain’s Louisiana Chenier Plain (“Louisiana
Chenier Plain”).* The Iouisiana Chenier Plain includes marshiswamp vegetation interspersed
with sandy beach ridges, known as cheniers. ™ Chenier ridges are critically important to the
environment in southwest Louisiana™ and are globally recognized as an Important Bird Area.”
The terminal site includes 36.9 acres of this eritical habitat.*> The project will permanently
destroy a third of this habitat, 13.3 acres.* As to the other 23.6 acres, which apparently will not
physically disturbed by construction, the DEIS ignores the eftact of noise, light, and other
impacts on this critical and sengitive habitat. The DEIS therefore tails to support its
characterization of these acres as "not ... aftceted by project construction,.” and the DEIS s

discussion of cheniers does not even purport to address whether these areas will be impacted by

project operation. ™ The adverse impacts of noise, light. and other impacts other than physical CO3-44

trugion have the potential to more than oﬁ‘ﬂ_ct the henefit of Commomaealth™s proposal to CO3-44 The potential for indirect effects of construction and operation of
preserve these acres by excluding feral hogs. ™ Ry failing to consider this issue, the DETS fails to the Terminal on the chenier habitat that would not be directly
supporl ils conclusion thal the poleniial net benefit 1o these 23.6 acres ollsels the tolal loss ol the affected by construction are noted in section 4.6.1.2.

other 13.3 acres.

*# DEIS at 4-51,

3 DEIS al 486, 4-91 (explaining thal mosl, bul nol all, of ihe chenier areas al issue here are also
wetlands.)

31 Donald E. Owen, Geology of the Chenier Plain of Cameron Parish, soulhwestem Louisiana,
Geological Socicty of America FMeld Guide 14 2008 Joint Annual Mecting, ITouston, Texas, 5 ©
Owtober 2008, attached.

52 National Audubon Socicty, Important Bird Arcas Program,
https:/fww andubon. org/important-bird-areasstatelouisiana.

% DEIS at ES-4 and [£8-5.

5 DIIS 4-91.

3 DEIS 4-91 (emphasis added).
% DLIS 4-91.
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The DEIS’s analysis of the wetland impacts is concluzory and fails to explain the
apency's reasoning behind its blanked statemenits. For example, the DEIS stales that the lenninal
Facilily will not remove surface waler conneclions of aller the exisling hydrology of the
surrounding wetlands hecause Commonwealth will construct a stormwater culvert to direct water
around the terminal site and into the Calcasieu Ship Channel. ™ This conclusion neglects impacts

on subsurface Dows, which are also vilal 1o welland hydrology.

Ta i,

B. FERC Must Address Consistency with Lounisi s Comprel ive
Plan for a Sustainable Coast, and FERC Cannot Simply State that Tounisiana
Will Address This Issue in the Future

NEPA requires TERC to take a hard look at a proposed project’s “[e]ffects that would
violale Federal, State, Tribal, or local law proteciing the enviromment.” 40 C.F.R.
S1501L. 30X 2(1v). One such law, which is particularly imporiant for wellands, is Lowsiana’s
Coastal Master Plan, adopted pursuant to the Coastal Zone Management Act. Rut the DEIS
entirely fails to address this izsne. In discussing wetlands, the DEIS notes the pertinence of the
Coastal Zone Managemenl Act, but sumply states that “detadls on Coastal Zone Management
designations, and the Coastal Use Permit, can be found 1 section 4.8.5.% Bt section 4.8.5
contains no analysis, and instead simply states coastal zone issues are “currently under review™
by the Louisiana Department of Matural lesources and the Corps, and that *Commonwealth
would construct and operate the Projeet in complianee with conditions that would be sct forth in
the FERC authorization, the COL Scetion 404/10 and 408 permits, and the LDNR-OCM"s
Coastal Use Permit.”™ The DEIS therefore entirely omits the required analysis of whether (he
project’s effecls would violale laws prolecting the envirommend. Slaling that these issues will be
addressed in the future—potentially affer TTLRC issues a certificate order conditioned on future
Mindings by vlher agencies—Uails o provide the opporlunily for informed, meaninglul public
parlicipalion that X¥EPA requires.

* DRIS at 4-79.
* DEIS al 4-77.
7 DEIS at 4-156.

OB o
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As noted in expanded text in section 4.4.1 and Appendix D,
Commonwealth conducted hydrological surveys to characterize
the hydrological flow of waters through the wetlands west of the
Terminal site and designed the stormwater culvert accordingly to
ensure surface water connections between the wetlands and the
Calcasieu River would be maintained. Geotechnical surveys of
the site indicate groundwater flow through the wetlands west of
the Terminal site is negligible due to the high clay content of the
soils. Commonwealth would consult with state and federal
agencies, including the Louisiana Department of Natural
Resources Office of Coastal Management (OCM), NMFS, and
the COE, to confirm the final design of the structure would be
appropriate to maintain the existing drainage patterns of the
wetlands west of the Terminal and ingress and egress of aquatic
fauna.

The project would be required to follow the parameters of
LDNR-OCM's coastal use permit. FERC staff have included a
recommendation in the EIS, which, if adopted, will become a
condition to any authorization issued by the Commission, that
requires Commonwealth to obtain a coastal use permit from
LDNR-OCM prior to construction.
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Punting theae issues i= especially inappropriate here, where evidence indicates that
Commonweallh would, in Ged, violale the coastal master plan. On May 29, 2020, Healthy Gull
previously submilled conumenits on this issue 1o the Corps, which we Incorporale by relerence
here.® Tlealthy Gulf’s comments stress this Project’s inconsistency with the Coastal Master
Plan® hecause of its destruction of wetlands, which the Coastal Master Plan clearly states must

be preserved.® The commenis also address the Project’s destruction of a coastal resloration

project and the Lm.lmum Dw_mmm of I_q?lmd Rcwm_w b r“::m; 1o Tully weigh the coils and CO3-47 C03-47 See section 4.13.2.3 for a discussion of cumulative impacts on
benefits of the Project as required by Louisiana’s Constitution. ™ Moreover, Healthy (ult™s wetlands. Section 4.8.5 addresses the Project’s consistency with
comments discuss the adverse impacts this Project will have on cumulative wetland loss, coastal Louisiana’s Coastal Use Guidelines. The Healthy Gulf’s

erosion, and other impacts occasionad by the various other LNG cxport facilitics FERC has comments regarding the Project’s destruction of a coastal

restoration project refer to a component of the Project that is no
longer being proposed and is therefore not discussed in the EIS.

Coastal erosion in the vicinity of the Project is discussed in
siting of the Project. Heallhy Gull™s comments nol only apply to the Corps but also lo the DEIS section 4.1.5.4

approved and which are proposed®™ for the Caleasicu Pass and the Calcasieu River arca and the

Louisiana coastal zone. These cormunents also objected to the allematives analysis regarding

az any finding by FERC in this DTIS that the Project is congistent with the Master Plan, or
reliance on such a finding by other state or federal agencies, is incorrect.

FERC cannol simply punl the wetlands porlion of their environmenial analysis over 1o

other siale and federal agencies.® In the present instance, Healthy Gull has raised several

% See Healthy Gull's Comments re; MVN 2018-00250-WLL and WQC-200227-01
Commonwealth LNG and Pipeline Project (“Tlealthy Gulf 404 Comments™), attached,

81 See Lonisiana s Comprehensive Master Plan for o Sustainable Coast, Coaslal Prolection and
Restoration Authority of Louigiana, available at http://coastal la.goviap-
contentuploads/2017/ 01/ DR AFT-2017-Coastal-Master-Plan.pdf (last visited May 14, 2022).

% See Tlealthy Gulf 404 Comments,
S Id

% North American LNG Export Terminals — Existing, Approved not Fet Built, and Proposed,
TERC, available at https:/fems. fere. govimediafmorth-american-Ing-export-terminals-existing-
approved-not-yet-built-and-proposed-8 (April 20, 2022). The ITealthy Gulf comments also
explain the need for a FERC Programmatic Environmental Impact Statement (PEIS) and we urge
FERC o conduct a PEIS for all of these facilities for the reasons staled therein.

% See Appalachian Voices, 2019 WL 847199, at *1 (rcjecting argumcents that TERC violated the
Natral Cvas Act by “issuing the certificate subject to conditions precedent™ because 15 ULE.C. §
T17(e) “expressly provides that FERC ‘shall have the power to attach to the issuance of the
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incongistencies betweon the proposed Projeet and the Coastal Master Plan which FTRC 1nust
consider under NEPA 1o ensure compliance willh Stale Lows, FERC cannol condilionally issue a
cerlificale in this instance when FERC has reason lo believe thal the Corps 404, 410, and 408 CO3-4%
permits as well as the Coastal Use Permit may never or should never be issued by the reviewing
agencies due to inconsistencies with state laws.

Lasily, the DEIS should also consider the 2022 NOAA report on sea level rise of one [oot
being expecied by 2050%; wiih the new 2022 Sixth IPCC report;¥ as these show changes in the
baseline and new information on climate change impacts that would impact the site itself since it
is near or below sea level and located in the (Gulf coast in the hurricane zone. The NOAA report
diseusses sea level rise which s a factor in analvzing the intensity and extent of mmpacts (c.g. €O3-49
height of waves and storm surge) and the need for mitigation (i.c. height of docks, levees, cte)
‘This also bears on the increasing nunber and severity of storms."® which bears on the project

design and 1he need Lo preserve wellands as stonm bullers and for Oood control, which are eritical

wetlands functions the DEIS overlooks or ignores,

certificate and to the exercize of rights granted thereunder such reasonable terms and conditions
as the public convenionce and necessity may require ™), Del. Riverkeeper Network v. FERC, 857
F.3d 388, 399 (D.C. Cir. 2017) {upholding Commission’s approval of a natural gas project
conditioned on securing state certilication under Section 401 of the Clean Water Act), Myersville
Cilizens for a Rural Cmie, v, FERC, T83 F.3d 1301, 1320-21 (D.C. Cir. 2015} {(upholding the
Commnission’s conditional approval of a natural gas facility whers the Commission conditioncd
its approval on the applicant securing a required Clean Air Act permit from the state); Pub. Urils.
Comm'nof Cal. v, FERC, 900 F.2d 269, 282 (D.C. Cir. 1990) (Commission did not violate
NEPA by issuing a cerlilicale condilioned upon the complelion of the envirommental analysis.).

% See [7.8 coastline to see up to a foot of sea level rise by 2030, NOAA, available at
hitps:/www.noaa. govinews-release/ us-coasiling-lo-see-up-lo-fool-of-sea-level-rise-by-2050
(Teb. 15, 2022%, see e.g., NOAA, Global and Regional Sea Level Rise Scenarios for the United
States (Feb. 2022, available at

https:/faambpublicoceanservice blob.core windows.net/oceanserviceprodhazards/sealevelrise/no
aa-nos-lechmpti1-global-regional-S LR-scenarios-US . pdl and attached.

& See ipec.chireport/arg/wadi,

% Sze Healthy Gulf 404 Comments,_ at p. 7 and n.13.

# The DEIS fails to consider the value and function of wetlands in protection from storm surges
and flooding and whether and how the mitigation in this case would address the loss of this at the
Commonwealth site. This failure renders the impacts analysis insufficient as these functions are
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Comment noted.

The 2022 NOAA report is considered in section 4.3.2.2. The sea
level rise viewer associated with the noted report indicates the
risk of sea level rise of 1 foot at the Terminal site would consist
of coastal high tide flooding near the west side of the Terminal
through the existing low-lying areas comprising the wetlands to
the west of the Terminal site. The risk of flooding from sea level
rise of 1 foot would not appear to originate from the shoreline
due south of the Terminal or from the Calcasieu River to the east.
The design of the Project relative to the impacts of sea level rise
and tropical storms is also discussed in section 4.12.1.5.
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€.  The DEIS Fails to Provide Any Details Regarding Proposed Wetland
Mitigation Banking, and Thereby Fails to P'rovide for Meaningful Public
Participation
‘The DEIS asserts that impacts to wetlands *would be reduced to less-than-significant
levels based on Commonwealth’s proposed mitigation.” ® "This mitigation purportedly consists of
“purchase of wetland mitigation bank credits.”*! But the DEIS docs not provide any details about
this mitigation: nothing about the amount, type, or location of wetland credits that will be C03-50 €03-50 As notf.:d In section 4~‘.‘~2~1 of the draft EIS, the C?—!CUI?‘UOHS to
determine the appropriate amounts of wetland mitigation bank

credits that Commonwealth would propose were still under
review by the COE when the draft EIS was issued.

acquired. This complete lack of specific information prevents the public from meaningfully

comunienling on the project or the adequacy of mitigation.

Agarn, thig 18 not an issue that TRRC can punt to another agency. The DTIS states Commonwealth's current]y proposed mitigation is provided in
caleulations regarding wetland mitigation *were still under review by the [Army Corps of section 4.4.2.1 of the final EIS. However, we note this
Engineers] al the time of the wriling of (his drafl EIS.”" The fact that the Corps has nol finalized information could change within the COE permit.

a decision s no reason lo wilhhold this information. To the conlrary, one of the poinls of NEPA

well established. See, e.g.. Lonisiana’s Comprehensive Master I'lan for a Sustainable Coast,
Coastal Protection and Restoration Authority of Lowsiana, available at hitp:Ycoastal.la. poviwp-
contentuploads 201701/ DRAFT-2017-Coastal-Master-Plan.pdf (last visited May 14, 2022); see
alen Wetlamds: Protecting 1.ife and Froperty from Flooding, TPA, available at

https:/fwwwe.epa. sovisites default/files 201 6-02 ‘documents flooding pdf (May 2006); see also
Inecorporating Wetland Restoration and Protection into Planming Dowme.nfo, EP: ’\ awnlc!b!e al
hitps: Awwweepa. poviwellands incorporaling-wetland-restoralion-;
documents; see also, Shepard ef al., The Frotective role of Coastal Marshes: / A}-.ﬂamm Review
ana’!lfera analysis, PLOS ONE, available at

; .org/plogonefarticle 7id=10. 1371/ journal.pone 0027374 (Nov. 23, 2011)
(discussing Ihree ecosyslem services associaled with coastal wellands: wense

attenuation, shoreling stabilizotion, and floodwater atteruation,).

 DETS al 4-80. FERC's February 18, 2022, Environmenlal Infonnation Request inquired into
Commaomwealth’s dredged material disposal locations, but it did not inquire inte whether BTUDM
1s the appropoate mitigation for the wetlands loss in this project or into any altemative mitigation
such as banking. Tikewize, Commonwealth’s Tebrnary 28, 2022 response discusses TTUDM ax
an allemative method of dredged materal disposal and its location, but does not address why it
was or should be the chosen method for wetlands mitigation or its adequacy in this case. The
Environmental Infonnation Request dees nol provide any NEPA analysis of the mpacts of on
the wetlands loss or the sufficiency of BUDM or hanking as mitigation.

"L DEIS 4-81.
2 DEIS at 4-81,
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analyais is to inform that very review: the entire premise of NEPA is that proposed, non-final
aetions will be presemted (o the public for commenl. The DEIS ofers no justification for Giling
1o presenl Comumonweallh’s proposal regarding the amounl, lyvpe, and localion of welland
mitigation hank credits. And again, FIRC cannot punt thir issue to the Corps. The Comps’
decision it itself a major federal action subject to NEPA, and FERC has a statutory obligation to
ael as lead agency Tor the NEPA process and 1o mlorm the Corp’s decisiommaking, 15 USC
§717n.

It is particularly important to present the proposed mitigation plan to the public in a draft
NEPA document because the current plan appears to be a complete departure from
Commaomwealth's initial proposal. The Corps® May 11, 2020 notice states the applicant proposes
that 1ts mitigation will ba based on the beneficial nse of dredged material (BUDM) and
“therefore a supplemental compensatory mitigation plan has not been proposed.”” ‘The notice
reflers o 4 BUDM plan, which was not made available with the notice. and the notice does nol
mention wetlands banking, The DETS docs not mention this prior proposal to use BUDM instead
of “purchase of wetlands mitigation bank credits.”™ While a change in plan is not itself a
problem, this change accenluales the problems arising rom the DEIS s failure Lo provide aclual
specilics aboul the proposed miligalion: while the public should nol be required Lo look

elsewhere to find this information, here, such investigation turns up another plan entirely, which

C03-31

C03-52

C03-51 See response to comment CO3-50.

CO3-52 Commonwealth previously proposed beneficial use of dredged
material (BUDM) for wetland mitigation but changed its
proposed approach to mitigation in 2021. However, as noted in
section 4.4.2.1 of the draft EIS, the accounting of
Commonwealth's proposed mitigation bank credits was not

available at the time of the issuance of the draft EIS.
Commonwealth's currently proposed mitigation is provided in
section 4.4.2.1 of the final EIS. As noted previously, the COE has
not yet issued a permit; therefore, the mitigation at this time is
just proposed.

the applicant and agencies appear to have silently discarded.

¥I. Environmental Justice
NEPA requirest an enviromnental impact assessment to examine all potential impacts of a
projecl, neluding “ecological . . . aesthelic, historie, cultural, economic, social, or healll,

whether direct, indireel, or cumulative,” Agencies must consider the environmental justice

¥ Commonwealth Army Corps Public Notice.
" DS at 4-81.
A0 CFR § 15088
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terminals, three approved bt not yet construeted NG terminalg, and an additional two proposcd
LNG terminals.

A, The Commonw ealth LNG Project Will Have Adverse Impacts on Low-Income
and Minority Communities

FERC uses the 30 percent and the meaningflully grealer analysis methods 1o identily
nrinority populations as resommended by the CE6) Taviromnental Justice Guidance and
Prosmising Practices. DEIS at 4-170. Using this methodology, minority populations are defined
in this EIS where either: (a) the agrregale minorily population of the block groups in the alTecied
area exceeds 30 percent; or (b) the agygrepatle minorily populalion n the block group allecied is
10 percent higher than the aggregate minority population percentage in the parish. /4. The
guidance also directs low-income populations to be identified based on the annual statistical
poverty thresholds from the TLS. Census Bureaw. . Using Promising Practices” low-income
threshold eriteria method, low-ineome populations are identificd as census block groups where
the percent low-income population in the identified block group is equal to or greater than that of
the parish. fd.

A majority of the population within the geographic scope tor environmental justiee
surrounding the project is living in environmental justice communitics. DEIS at 5-379. Whilc the
Commonwealth Project will not be localed wilhin an envirommental justice block group. eight of
the surmounding 11 Block groups within 23 miles of the LXG Tenminal, one-mile ol the Park and
Ride locations, and crossed by the Pipeline scgments have heen identificd as environmental
justice census blocks. DLIS at 4-171. Five of the hlock groups are identified as environmental
Justive populalions based on poverly levels, one due Lo a mesninglully grealer minorily

population, and two have both high poverly and minorily populations. fd. Additionally, one of

the cenzus block groups within 1-mile of the Park and Ride locations was identified as an CO3-53 The Commission closely followed the guidance outlined in the
environmental justice community based on poverty levels. /d EPA’s Promising Practices for EJ Methodologies in NEPA

For this project, a disproportionately high and adverse effect on an environmental justice Reviews (2016) and used its recommendations to identify an
community mcans the adverse cffect is predominately borne by such population. /4. The DEIS appropriate reference and comparison group. Staff used the
identified that there would be Project-related impacts on wetlands, surface water, visual C03-53 Parish as the reference community to determine the presence of

environmental justice communities within the study area. Staff

used all block groups within the geographic scope of each
identificd environmental justice communitics, [, The DEIS eoncludes that, aside from resource analyzed as the comparison group to which

resources, tourism, socioeconomics, traffic, noise, and air quality that may adversely affect the

Comisienis on the Deaft EIY for the Commonweolth ING Profect CF19-502 Page 38 environmental Justice block groups were compared to determine
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significant impacts associated with visual resources, “the impacts experienced by these
environmental justice communilies in the project aren would nol be predominalely bome by the
environmenial justive community. Therelore, impacts would nol be disproportionalely high and
adverse as the project would not be located in an environmental justice community and the CO3-53
closest residents are not located in an environmental justice community.” DEIS at 4-182 1o -183.
Environmenial juslice concems cannol be ignored “simply on the basis that those groups will
experience conditions no worse than the surrounding county— particulacly when the surrounding
county presents many of the same concerns that underlie the CE(Q)"s and EPA’s environmental

justice guidance.”®!

B. The DEIS Fails to Consider Whether Unique Factors Within Impacted
Environmental Justice C'ommunities Will Result in Disproportionate Impacts
from the Project

The DEIS [ails to consider thal envicounental jusiice populations may be more
susceptible to environmental degradation than other populations. As FLPA hag explained in its

guidance on evaluating environmental justice impacts in NEPA review:

TFocusing the analysis [on the relevant environmental justice
context] may show that potential imipacts, which arc not significant
in the NEPA context, are particularly disproportionate or
particularly severe on minerily and‘or low-income communilies. CO3-54
As menlioned previously, disproporlionalely high and adverse
eftects should trigger the serious consideration of altormatives and
mitigation actions in coordination with extensive community
outreach efforts. ¥

Thus, the direet, indirect, and cumulative effects of a projeet may have a

disproportionately severs or adverse impact on an environmental justice community aven if an

8 Rio Grande LNG, L1 and Rie Rravo Pipeline, 169 TERC T 61,131 (Now. 22, 2019)(Glick,
Cotmn’r, digsenting at P9).

2 EPA, Final Guidance for Incorporating Environmental Justice Concerns in EPd s NEPA
Complionce Analyses §3.2.2, (Apr. 1998), available atl:

Iittps: /e epa. govisites/defaultfiles 201 5-02/documents/cj_suidance_ncpa_cpal498 pdf
(hereinatter “*EPA FJ (uidance™).

Conisienis on the D
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The DEIS describes impacts on environmental justice
communities and the increased susceptibility of environmental
justice communities related to air quality and GHG impacts.
Outreach conducted for the project is discussed in section
4.9.12.1 in the FEIS. Alternative impacts are outlined in section
3.3. Additional mitigation measures have been added to the
environmental justice section 4.1.1.14. See response to
Comment FA2-10.
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TIS deternrines that the aeneral impacts are not significant. Maorcover, as discussed throughout
this subimission, FERC Diiled 1o evaluate the [ull severily of many of the Projecl’s impacis.

One instance ol such a Diling is the assessment of air qualily Impacls on envirommnental
justice commumities. The DEIS simply concludes that because air pollutants will be minimized
or within the NAAQS, their impacts will be minor. The DEIS conducts no further analysis as to
whelher declining air quality [rom the Project’s sipmilicanl air emissions will have an adverse
and disproportionate impact on EJ communities. By doing so, the DEIS fails to take a hard look
at the impacts of daclining air quality on EJ communities impacted by the Project, regardless of
compliance with the NAAQS. FERC failed to analyze three factors that could result in
disproportionate impacts on EJ commurutics from exposure to increased air emission levels: (1)

levels of cxisting asthma or respiratory discase by income, (2) age disparitics, and (3) lack of

CO3-34

CO03-33
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CO3-55

Commonwealth conducted air dispersion modeling to assess air
quality impacts and show compliance with applicable NAAQS
and Class II Prevention of Significant Deterioration (PSD)
Increments for the pollutants subject to PSD review.
Additionally, FERC modeled the impacts of mobile sources
(LNG carriers and tugs) in addition to the PSD and NAAQS
modeling required by the state. The cumulative modeling
indicated that operation of the Project (including LNG Terminal
stationary sources and mobile sources) would contribute to a
potential cumulative nitrogen dioxide (NO2) 1-hour NAAQS
exceedance, however the Project's contribution (including LNG
stationary and mobile sources) would be less than the significant
impact level at each exceedance location. A majority of these
potential exceedances within the modeled area would be within
an environmental justice community (Census Tract 9702.01,
Block Group 1) (see Appendix E). Commonwealth’s
contribution to all exceedances is estimated to be less than the
significant impact level at all exceedance locations. Therefore,
we conclude that the Project would not cause or significantly
contribute to a potential exceedance of the NAAQS and would
not result in significant impacts on air quality in the region.
NAAQS are designated to protect sensitive populations, we
acknowledge that NAAQS attainment alone may not assure there
is no localized harm to such populations due to project emissions
of volatile organic compounds (VOC), hazardous air pollutants
(HAP), as well as issues such as the presence of non-Project
related pollution sources, local health risk factors, disease
prevalence, and access (or lack thereof) to adequate care. The
dispersion modeling analysis conducted as part of the Project
coupled with source culpability analyses constitutes an in-depth
review of local air quality impacts. While modeling predicts
potential exceedances of the NAAQS, project contributions to
potential exceedances are negligible. The EPA in conjunction
with local air quality agencies work to identify and remedy
ambient air quality concerns through State Implementation Plans.
The output of the dispersion modeling analysis and the state’s
permitting of emissions for the Project conclude operational
emissions from the Project are not significant. Although the Air
Quality and environmental justice impacts are more fully
addressed in sections 4.11.1 and 4.9.12.
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FER.C’s conclusion 13 based on the erroneous premise that air pollution is of no concern
50 long as there is not a National Ambient Air Quality Standards (NAAQS) violation. FERC CO3-56 See response to comment CO3-55.

must recognire that air pollution that does not exceed the individual N AAQS can cavse harm{ul COR.56
health impacts. Particulate matter, nitrogen-dioxide, and ozone are recognized as pollutants for
which na threshold of exposure fully protects human health. 4m. Trucking Ass'n, Inc. v. EPA4,
283 F.3d 355, 359-360 (D.C. Cir. 2002); EPA, NAAQS for Nilrogen Dioxide, 75 Fed. Reg.
6,474, 6500 (Tch, 9, 2010), Tor cxample, although the current NAAQS for ozone is 70 parts per
billion, EP A has recognized that vzone levels of 63, or even 60 parls per billion adversely impacl
shorl- and long-lenm respiralory mortalily, and signilicanlly impact morbidity. EPA, Regulatory
Impact Analysis of the Proposed Revisions to the National Ambient Air Quality Standards for

Ground-Level Ozone, at 5-78 (2014).% Even if FERC is able to demonstrate that the individual

and cumulative impact of air pollution arc not likely to excoed the NAAQS, this does not

demonstrate that the cumulative effect of air pollution impacts on human health will he
insignilicant.
In particular, FTRC failed to congider environmental justice communitics” suscephibility

1o air pollution even al levels below the NAAQS, Agencies should conclude that proposed

¥ Available at https://nepis. epa.gov/Exe 7y’ DE.cei?Dockey— 1P 100LOHZ. txt.

ool Page 40
Center for
Mission 125 May 23, 2022
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actions will not have disproportionate or adverse impacts on environmental justice communitics
“golely because the polentinl inpacts of the proposed aclion or allemalive on the general
population would be less than significant fas defined by NEPA). " Thus, a finding thal project
impacts would be insignificant in general does not mean that those effects will not
disproportionately impact EJ communities, or that such disproportionate impacts are not cause
Tor concern.®* For example, environmental justice communilies may be exposed Lo multiple
prellutants, in a situation wherein no individual pellutant exceeds some threshold of simificance,
but where the cumulative effect of exposure to mukiple pollutants causes concerning health
impacts.® This risk of multiple exposure may not be captured by the NAAQS. EPA sets the CO3-37 CO3-57 See response to comment CO3-55. Table 4.13.1 defines

NAAQS in a context of assessing “acceptable” risks, not climinating all risk, Murray Energy cumulative impacts for air quality from construction within 0.25
Corp. v. EPA, 936 T.3d 597, 609 (D.C. Cir, 2019), Howeser, risks tolerated by EPA when setting mile of the proposed pipeline facilities and within 1.0 mile of the
one-size-fits-all nationwide regulations may be amplified in the context of EJ communities. See Terminal, as well as air quality from operations within 50

] ] kilometers (31.1 miles) of the proposed Terminal. The distance
a.g., Friends of Buckingheom v, State dir Pollution Control Bd., 947 F.3d 68, 86, 92 (41h Cir. for operations is used by the EPA for cumulative modeling of

20200 (finding the Doard’s state law LT analyais incomplete when it farled to consider “the large PSD sources during permitting (40 CFR 51, appendix W).
potential degree of injury to the local population independent of NAAQS™).

VII.  Species
A, The DEIS Fails to Adequately Assess Impacts on Endangered and Threatened
Species
A review of the DETS and materials provided by the Applicant reveals that the analysis
containg insufficient information to fully determine the extent of adverse effects on listed
species, or o delermine whether proposed miligalion measures are sullicient 1o eliminale, avold,

or minimize adverse elfects on those species.

M EPA. Promising Practices for EJ Methodologies in NEPA Reviews: Report of the Federal
Interagency Working Group on Envirommental Jusiice &8 NEPA Committee (2016) (CEJ-IWG
Guidance™) al 39.

% EPA EJ Guidance, at § 3.2.2.

¥ CEQ EJ Guidance. al 9 (“Agenciss should consider ... mulliple or cumulalive exposures 10
liman health or environmental hazards in the atfected population™).
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1. The DEIS"s DHscussion of the Fmpacts to the Tastern Black Rail
Violates NEPA.

a) FERC Cannot Rely on the Flawed Biological Opinion to Satisfy Tty
Dutics Under NEPA.

NEPA requires agencics to talie a “hard look at the environmental consequences before
undertaking a major action.” Baltimore Gas & Hlectric v. NROC, 462 ULE. 87, 97 (1983}, The
agency’s evaluation of the environmental consequences must be based on scientific information
that 13 both “accurate™ and of “high quality,” 40 C.T.R. 1500.1(b). While FERC may consider the
findings of a biological opinion in reaching its decision under NEPA, see IEnpvtl, Prot. Tnfo, Cir,
w. United Sigles Forest Serv., 451 F3d 10035 (9ih Cir. 2006), i “may nol rely on incorrest
assumiplions or dala in an EIS.” Lawmds Council v, Coitrell, 731 F. Supp. 2d 1074, 1090 (D, Ldaho
20010)quoting Native Feogvarems Conacil v, TUSFS, 418 T.3d 953, 964 (9th Cir. 2005)).

Unfortunately, FERC has done just that to dispense of its NTLPA obligations. As
explained below, the Biological Opinion®™ is replele with inadequacies and infirmities from an
improperly defined agency action, aclion area, and envirommental baseline, to an incomplete
analysis of the project’s direct, indirect, and cumulative effects, to the Service s reliance on

speculative mitigation measures.

by The DEIS Fails to Discuss the Comulative Effects on the Eastern
Black Rail,

The DEIS [ails to inelude any discussion of the cumulative elfects of the proposed projecl
on the eastern black rail. See DEIS al 4-137-138; 4-344-345; 4-127-128. It appears thal in

FERC’s haste to rely on the Biological Opinion to determine that the project would not have

significant impacts to the eastern black rail, it assumed that because the Service determined there CO3-58 CO3-58 Potential cumulative impacts on the eastern black rail are
are no cumulative offects undor the ESA, the same must be true under NEPA. See DEIS at 4-127. discussed in section 4.13.2.5. FERC follows the definition of
Tut these are different statutes with ditferent regulatory definitions for cumulative cifects. See cumulative impacts under NEPA for this assessment. This

assessment acknowledges the findings of the BO in the context of
the potential direct impacts on eastern black rails of the proposed
Project.

Fund for Amimals v. Hall, 448 F. Supp. 2d 127 (D.D.C. 2006). While the ESA does not include
federal activities in ils delinition of “cumulative elTects,” (30 C.F.R. § 402.02) NEPA defines

¥ Swe Commonwealth LNG Project Biological Opinion (Sepl. 2021), FWS Log 4: 04EL1000-
2021-F-1534 (“Biological Opinien™), Accession 202109203077,

Compents on the Deaft FIN for the Commonwealth LNG Project (
Filed by Sievra Club, Audiibon Society, Center for Biolagical Thive
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cumulative cffects more hroadly. NEPA requires the agency to consider cumulative offocts,
“which are eflects on the environment (hat result [rom the incremental efTecls ol the action when
added to the elTects of other past, present, and reasonably foreseeable aclions regardiess of whal
ageney (Federal or non-Federal) or person undertakes such other actions. Cumulative effects
can result from individually minor but collectively significant actions taking place over a period
of ime. ™ 40 C.F.R. §1308. LW 3 emphasis added). Therefore, FERC cannol rely on the ESA™s
narrower delinition of “cumulative elfects™ to dispense of its cumulative efTects analysis under
NEPAS

CO3-50 CO3-59 See response to CO1-1.

But it appears that FERC did rely on the ESA°s narrower definition of cumulative effacts
as none of the 43 projeets identified in the eumulative offects analysis are considercd i the
DEIS s digcussion of the mmpacts to the castern black rail. This is a glaring onnssion m the DEIS,
and FERC s failure to adequately address the project’s cumulative effects to the EBR violates
NEPA®

¢} The Riological Opinion Iails to Analyze the Entire Ageney Action,

The Biological Opinion violales the Endangered Species Act because il fails 1o analyre
the entire ageney action.”” ITere, the agency action includes not just the construction of the CO3-60 CO3-60 See response to CO1-1.
terminal and associated pipelines but also the operation of the facility. The Biological Opinion,

however, lunils its “lake™ analysis 1o the “llree-year constouction period™ thal the Service

% Courts have also found that ESA’s section 7 consultation process is not the functional
equivalent to NEPA’s environmenial review process. Fund for Armimals, 448 F. Supp. 2d at 134-
36.

2 Courts have invalidated environmental impact statements that were based on a flawed analysis
of species impucts required under olher statules. fn Londs Council v, Cotirell, the agency [aled
o properly assess (he inpacl of ils proposed project on the viability of cerlain species in the
project arca, as mandated by the National Forest Management Act (NTMA) and the Forest Plan.
Ags such, the court found that the EIS failed to “inform| .. .| decisionmakers and the public of the
reasonable alternatives which would avoid or minimize adverse impacts on these species.
Therelore, the violation of the NFMA serves to establish a violation of NEPA.™ 731 F. Supp. 2d
at 1090,

* The agency must analyze the enlire agency aclion. See Wild Fish Conservaney v. Suluzar, 628
F.3d 513, 521 (9th Cir. 2010)%; Conwer v. Burford, 848 F.2d 1441, 1453 (9th Cir. 1988).
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believes will affect approximately 30 castern black rails “duc to permanent alteration of suitable
habilal. . resulling from clearing and siling of the proposed Conunenwealth LNG Lacility.”
Bivlogical Opinion al 23-24, While the clearing and siling of the proposed lacilily will most
certainly take birds in the short and mid-term, the Biological Opinion fails to account for
additional birds that will he subsequently harmed by the operation of the Project after the three-
year consiroction period. These impacts nelude those assoctaled wilh increased human aclivily
(2.g., noise, lighting, waste, ete.), the potential introduction of indusirial conlanunants, and
increased vehicle and vessel traffic. As the 2014 Species Status Assessment for the eastern black
rail explains, human activities have been shown to disturb breeding and nesting birds, leading to
nest abandonment, inercased predation, and decrcased reproductive success. ™ Singing activity of
brecding male birds have also been observed to deching in sites that experience linman mtrogion
and disturbance may also result in behavioral changes in non-breeding birds. fd. The increased
availabilily of food wasles can supporl an increased number of predators and inlroduce new
predator specics. [ at 69, Envirommental contaminants finther pose a risk to birds and “have
well documented direct effects on individual health, reproduction, and the viability of their
young.” fd al 66, Indiree! effecls may welude changes W lorage abundance and diversily. Jd.

Whal mukes the Service’s Tnilure to consider (hese Impacls even more problemalie is thal
these impacts have the potential to interfere with any firture mitigation plans the applicant may
have for this site. Much of the Biological Opinion’s discussion references mitigation plans that
would seek 1o restore habital, eliminate feral hogs, and reduce human encroachment. See
Biological Opinion at 5, 27, Yet these foture, longer term impacts could negate any benefits C03-61 CO3-61 See response to CO1-1.
provided by these mitigation efforts. Birds that could otherwise return to the project area years
from now may not remain if these operational activities interfere with their ability to feed,
reproduce, and raise their young. The Serviee failed to cxamine these longer term, contimuing
impacts to the specics in the Biological Opinion and TERC fails to account for these impacts as
well in ils DEIS. See DEIS at 4-137-138: 4-344-345; 4-127-128.

FERC s analvsis musl be coexlensive wilh the apency aclion, and the agency’s Dilure Lo

?I11.8. Tish & Wildlife Serv., Species Status Assessment Report for the Fastern Black Rail
(Laterallus famaicensis fomaicensis) Version 1.2, 60 (Jun. 2018), available al
littps:/fccos.tws. gov!/ServCat DownloadFile/ 154242 and attached.

Comisients on the Deaft EIY for the Commonwealth ING Profect CF19-502 Mage 44
Filed by Sievra Club, Audubon Society, Center for Biolagical Diversitv,
Louisiana Bucket Brigade. Micah 6:8 Mission. RESTORE, and Turtlz Islond Restoration Network May 23, 2022

Non-Governmental Organizations Comments



Non-Governmental Organizations
CO3 - Sierra Club, Audubon Society, Center for Biological Diversity, Louisiana
Bucket Brigade, Micah 6:8, RESTORE, and Turtle Island Restoration Network

Docunent Acceseion #: 20220523-5173 Filed Date: 05/23/2022

perform an analysis of the operational impacts of the project is arbitrary and capricious,” as it
“enlirely [ails Lo consider an importan aspect of Lhe problem.™* These operational impacts musi
be examined now in the DEIS and as parl of FERC’s consullation with the Service. Limiting the
soope of consulation to anything less than the entire agency action is contrary to the law and CO3-61
would allow listed species to “he gradually destroyed, so long as each step on the path to
destruction is suliciently modest.”® “The ESA requires more; il ‘requires that the consulling

w05

agency serutinize the total seope of agency action™" and FERC must re-imitiate formal

consultation to ensure this project does not jeopardize the continued existence of this species.

d) The Biological Opinion Docs Not roperly Define the *Action
Area™ of the Propused Action.
In addition to tailing to consider the entire agency action, the Biological Opinion that
FERC relies on does not clearly and aceurately deline the “action area™ of the proposed project.
The way the Service defines the “action arca™ of a proposed project forms the foundation on
which the effects of the proposed action and the cumulative etfects are analyzed in each CO3-62 See response to CO1-1.
consultation. The E8A™s implementing regulations define *action area™ as *all areas to be C03-62

affected directly or indirectly by the Tederal action and not merely the immediate area involved

in tha action. ™%

The aclion area inexplicably excludes the adjacent properly to the west ol the tenminal

Lacility. Conunonwealth relied upon surveys performed by the Nalional Audubon Sociely thal

 See Conner v, Burford, 848 T.2d 1441, 1457-58 (9th Cir. 1988) (“[Bliclogical opinions must
be coextensive with ageney action.™), Greenpeace v Nat'l Mavine Fisheries Serv., 80 F. Supp.
24 1137, 1150 (W.ID. Wash. 2000) (*A biological opinion which is not coextensive in scope with
the identified agency aclion necessarily Lails Lo consider importal aspecls of the problem and is,
therefore, arbitrary and capricious.™).

% Lemds Council v, McNair, 537 F.3d 981, 987 (9th Cir. 2008) (en banc), abrogated in part on
other grounds, Winter v. Nat, Res. Def. Council, 129 8. Ct. 365, 375 (2008).

* Nat'l Wildlife Fed'n v. National Marine Fisheries Serv., 524 F3d 917, 930 (%th Cir 2008);
Americar Rivers w L8 Army Corps of Eng'rs, 271 T. Supp. 2d 230, 255 (D.D.C. 2003).

% dmerican Rivers, (quoting North Slope Borough v. Andris, 486 F. Supp. 332, 353 (D.D.C.
1980), aff"d in part, rev’d in part on other grounds, 642 F.2d 589 (D.C. Cir. 1980)).

% 30 C.F.R. § 402.02 (emphasis added).
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indicated specics presence adjacent to and contignous with the Commonwealth site during the
breeding and non-breeding seasons. Biological Opinion al 14, Surveys [rom May 2017-Aprl
2019 tallied al least 47 eastern black rail detectlions wesl ol the proposed LNG Lavilily and “il is
presumed that hahitat supporting FTIRs west of the proposed terminal extends eastward toward
the terminal site.” The Service in tumn, utilized these surveys to estimate the number of ERRs
within ihe aclion area. The Service then estimaled the number of EBRs in the aclion area (o be
similar 1o the number surveyed west of and conliguous with the action area — approximately 50
individuals. Biological Opinion at 13, Despite the presence of black rails immediately to the west
of the proposed site, the action area excludes this area. See Biological Opinion at 6. In defining
the action arca, the Serviee only meludes the 393-acre parcel of land west of the Caleagicu Ship
Chaimel in Cameron Parish, Lounisiana, ™"

Yet the ES A regulations require all areas alfected “directly or indirectly” by the federal
aelion Lo be included in the action area. Obviously, birds Oy and there is no reason Lo believe that
birds surveyed at the neighboring site do not use the LNG site and vice versa. Tn fact, one hird
west of the adjacent area tracked via VITT radio telemetry indoed moved cast into the TNG site
area. Therefore, individuals thal may killed or igjured by the LTNG project could include
individuals thal forage, breed, and raise their young immediately (o e wesl. There is no
congideration of how the loss of these birds (particularly if they are breeding pairs) could impact
other nearby populations. Moreover, the Service fails to discuss how the loss of suitable habitat
al the Commonwealth site could impact fulure occupancy of these remaming sites as birds
compete Tor even less available habitat. Habitat 15 a liniting factor, vet 1t appears that the

agencies gloss over this fact, assuming the birds will simply disperse without any consideration

¥ "I'he Service appears to provide an even narrower definition of the action area in the very next
sentence. The Service “defines the “action area’ for this consultation to include the 118.8 acres of
the 393-acre parcel of land to be utilized for construction of the proposed TNG export terminal,
the portion of land running north-northwaest of the terminal site that is designated for the
proposed 3.0-mile-long natural gas pipeline and associated infrastructure, and the waters within
the Calcasieu Ship Channel where dredging 15 planned [or construction of the proposed marine
Lacilite.”™ Biological Opinion al 6. This more detailed deseriplion of the action area does nol
reference the 3006 acres of potentially smitable castern black rail habitat on the site and adjacent
10 the proposed terminal footprint. Biological Opinion at 2.
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of whether individuals may become increasingly territorial as they wie for limited habitat, CO3-63 C03-63
There is also no discussion of how the construetion of seawalls, a bulkhead, rip rap, or
other armoring lfealures vould impact the remaining habital provided by the exclusion area and S CO3-64 Section 4.3.2.2 has been revised. The habitat buffer area is on
the neighboring site. There is no discuszion of patential changes to storm surge patterns, increase the west side of the terminal site from where the marine facility
rigk of scouring, vegetation loss, and weakening of the organic layer that could result from these would be constructed (an area that already contains bulkhead and
alterations. There 15 also no discussion aboul the potential impacts of Commonwealth’s dredging riprap to the north and south) and would therefore not be
rlans on the species, much less the cumulative effects of dredging from other nearby, potentially vulnerable to scouring. As described in sections 2.1.1.5 and
. . . . . 4.4.2.1, Commonwealth proposes to construct an external
overlapping projects. Up to 1.73 million cubic yards of dredzed and excavated material would be | CO3-65 . .
stormwater culvert, based on hydrological modeling, that would
removed during construction of the facility and about 152,000 cubic yards of dredged material maintain hydrological flow from the wetlands west of the
would be removed every two vears during maintenance dredging during operation. DEIS at 4- Terminal site to the Calcasieu River. Commonwealth would
333, The final rule listing the specics under the Endangered Specics Act explains that consult with NMFS and other agencies for the design of the
hydrological alterations can afTect sediment and nutrient transport and salinities of wetland stonnwgterlculA/\;ert to iln'surf] it would be ConSthtedCO3 49
appropriately. As noted 1n the response to comment -
habilals used by rails, which in tum aleet the habital’s composition and structure.”® These pprop y . p [ ’

) o ) _ o _ ] ) storm surge inundation of the habitat buffer area is likely to
changes can lead to matability in the duration and intensity of hydroperiods, affeet associated originate from the low lying wetlands west of the habitat buffer
vegetation communitics, and impact the ability of marsh habitats to adapt to changing area, independent of the Terminal's presence.
conditions.*® This situation alTecls the abilily of the habilal 10 supporl populations of easlern
black rails by exposing them 1o unsuitable waler regimes or converled habilats. ™" Yet there is no
diseussion of whether the adjacent dredge and fill activities (and conversion of coastal wetlands) . . .

. ) L. . C03-65 Dredging efforts would not affect eastern black rail habitat
could have these types of impacts and contribirte to a reduction in the prey base, subsistence, . . . .

_ ; _ _ o _ S habitat; dredging would deepen the Calcasieu Ship Channel,
sediment and nutnent transport, and erosion at the neighboring site, Nor 1s there any discussion which has no impact on high marsh habitat adjacent to the ship
of what additional stressors and impacts these birds face on neighboring properties and the channel.
additive effects other activities could have on the species.|”! ‘These other activities should be
%8113, Fish & Wildlife Service, Endangered and Threatened Wildlife and Plants; Threatened
Species Stams for Nastern Black Rail with a Section 4(d) Rule, Tinal Rule §5 Fed. Reg. 63704,

63769 (Ocl. 8, 2020).
®rId
100 14
190 Courts have invalidated consultations where the agency action was narrowly defined to avoid
talding into account other activities that were having an additive effect on the species. See D3,
of Wildlife v Babbitr, 130 T. Supp. 2d 121 (D.N.C. 2001).
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As the court in Defeaders of Wildlife v. Babbint explained, “[t]he impact of authorized
incidental take [eavsed by the aclion considered in a given biological vpinivn] camol be
delermined or analyzed in a vacuun, bul must necessarily be addressed in the context of other
incidental take authorized by [the Service].”1%* Thus, the Service must determine whether the
effects of past actions within the action area [and their cumulative incidental take] when added to
the effects of this projecl and 1ts anlicipated level of ncidental lake, will jeopardize the species.

There is absolulely no discussion of the past and present impacts of all Federal, State, or
private actions and other nearby activities, the anticipated impacts of project that have already
undergone consultation, and the impact of non-federal actions which are contemporaneous with Eo C03-66 See response to CO1-1.
the consultation 1n process. See Biological Opinion at 16-17. This 1s largely attributed to the thct

that the Scrviee has arbitrarily narrowed the seope of the action arca to only include the

immediate project site, thus precluding any discussion of neighboring projects and their
associaled mpacts.

Actions that may be part of the enviromnental bascline for this project include the lomg
list of projects the applicant hat identified and includad in the comulative effects section of the
DEIS."™ These projects include other LNG and pipeline projects, energy projects, industrial
projects, lransportation, porl, and road improvement poojecls, municipal, medical and
educational projects, and commercial and residential projects. See DEIS at 4-315-326. It appears
based on a map included on page 4-316 of the DEIS that there are past, present, and reasonably
foreseeable Tuture mdusirial and LXNG/pipeline projects in very close proximity lo the LNG sile CO3-67 See response to CO1-1.
that at the very minimum should have been included in the action area and assessed in the
environmental baseline. None of these projects are mentioned in the Biological Opinion. In
addition to these projects, there could be additional projects that neither FERC nor the Service

have eonsidered, including other dredging and maintenance dredging projects, construction

prajects, and projects subject to nationwide permits issued by the TLS. Army Corps of Engincers,

The agencies must consider whether these actions independently and colleclively have the

195 Dyafs. of Wildlife v. Babbitt, 130 T. Supp. 2d at 127.

¥ Unlortunately, as explained laler in our comments, the cumulative effects analysis does not
mchade these projects i its asscssment of the EBR.
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potential to adversely affect the species at issuc here. '™ Without an accurate environmental
baseline, neilther FERC nor the Service can perform a comprehensive assessment of the project’s
effecis nmuch less ensure that this acltion will nol jeopardize the conlinued existenve of lederally
listed species or adversely modify their critical habitat.
) The Biological Opinion Fails to Adequately Analyze the Project’s
Direct, Indircet, and Cumulative Effccts.

EEES

Without a properly defined “agency action,” *action area,” and “environmental baseline,”
the biological opinion provides a grossly insdequale analysis ol the polential direct, indirect, and
cumulalive elTecls of the projecl un a variely of Lisled species. As explained earlier, these eMects
include the direct, operational impacts to birds that remain or return following the initial clearing
and construction of the site, the indirect impacts to birds that use the terminal exclusion butfer
area, the secondary impacts to populations cccurring on properties adjacent Lo the site, and the
cumulative effeets of other nearby projects.

‘There is also no discussion of the potential air impacts to EBR from the construction and CO3-638 See response to CO1-1.
operation of the facility, despite the DELS acknowledging that the terminal is considered a major CO3-68
PSD conission source and “would contribute to cumulative impacts on air quality within the
cumulative impact arca.” DEIS at 4-356. DBirds can be adverscly impacted from being exposcd
1o air pollulants, including carbon monoxide, ozone, sullur dioxide. smoke, heavy metals, and
mixtures of urban and indusirial emissions.!™ Avian responses may include respiratory distress

and illness, increased detoxification effort, elevated stress levels, immunosupprassion, behaviaral

changes, and impaired reproductive success.'"? Txposure to air pollution may reduce population

9% A the courl in Nut 'l Wildlife Fed'n v. NMES, 481 F.3d 1224, 1235 (9th Cir. 2005) explained,
an ageney cannot compars the disercte risk posed by an ageney action to all risks to the species,
rather than adding the effects of the ageney action to a properly defined basehne. “Tlnder this
approach, a listed species could be gradually destroyed, do long as each step on the path to
destruction is sullicienlly modest. This type of slow slide inlo oblivion is one ol the very ills the
ESA seeks to prevent.” fdl

19% ganderloot, O.V. and Holloway, T. 2017. 4ir poflution impacts on evian species vig
inhalation exposure ond associated oufcomes. Boviron. Res, Lett. 12 083002 (summarizing
(ndings published since 1930 regarding avian responses o air pollulion), allached.

100 Id
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dengity, species diversity, and specics richness in bird communities.''" FERC and the Service
musl reevaluale these impacls given the numerous deficiencies in the Biological Opinion’s
componenis that lay the foundalion for the impacls analysis.

Moreover, the Service cannot rest on the assumption that there are no cumulative effects
because FERC did not describe any, and the Service *is not aware of any, future non-Federal
aelivities thal are reasonably cerlain 1o oceur within the action area.” Biologieal Opinion at 9.
Following the Service’s rather hasty preparation of the Biological Opiion, FERC released its
DEIS, which identifies 45 past, present, and reasonably forcseeable projects that are included
in its cumulative etfects analysis. See DELS at 4-313-326. Although other federal activities are
exeluded from the cumulative effects analysis under the ESA (see 50 CER. § 402.02), FERC
and the Service must detornune whether some, if not many, of these projects identified in the
DEIS should be considered as part of the agencies” cwnulative effects analysis for the eastem CO3-69
black rail under the ESA. FERC and the Service must reinitiale formal consultation Lo properly
assess the direct, indircct, and comulative impacts of this project, 11! CO3-69 See response to CO1-1.

g} The Applicant’s Mitigation Plans are Speculative and Will Not
Adcquately Offsct the Project’s Impacts to the Eastern Black Rail

The Biological Opinion viclates the TS A by relving on speculative mitigation mcasures
1o supporl ils decision thal the project will nol jeopardize the conlinued existence of the eastem
black rail,

The TS A requires that any mitigation measures purported to offsct the take of a listed

species and to justify a no-jeopardy finding, must be mandatory and enforceable. See Cir. for

110 I

1 Federal agencies must reinitiate consultation: (1) If the amount or extent of taking specified in
the incidental take statement is exceeded; (2) I new fformation reveals effects of the action that
may daffect listed species or critical habitat in a manier or to ait extent Aot previously
considered, (3) If the identiticd action is subsequently modificed in a manner that causes an effect
to the listed species or critical habitat that was not considered in the biological opinion or written
concurrence; or (4) [T a new species is listed or eotical habitat designated thal may be alTecled by
the identified action. 50 C.F.R. § 402.16 (emphasis added). “The duly Lo reiniliste consullalion
lics with both the action agency and the consulting agency.” Hoopa Falley Tribe v, Nat Tifarine
Fisheries Ser, 230 F. Bupp. 3d 1108, 1122 (N.1. Cal. 2017).
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congtruction of the terminal would be permancently converted to
industrial land use and not available for restoration.
The Biological Opinion’s statement that Commonwealth “mtends™ to implement

eonscrvation measures, which would “aim to provide potential habitat tor the speeics,™ offers no
assurances that this approach would benetit eastern black rails, much less be fully implemented
by the applicant. Further, if the initial approach is unsuccessful, the Biological Opinion states
that Conmonwealth would work with a professional to implement a remedial plan, But these See response to CO1-1.
plans arc also uncertain as the Serviec concludes that “otherwise™ the site would be converted to To clarify, a temporar.y construction area., cast of the Terminal,
. o il e fstonin s Pt 1he Bislsaial osasire i would be replanted with wetland vegetation that could serve as
industrial use and nol available for restoration. Further, the Biological Opinion’s terms and . . . .

B E eastern black rail habitat. The remedial plan referenced in the
conditions (T&C) impose no requirements on the applicanl W restore eastern black rail habital. CORT0 CO3-70 comment is required by our Procedures for wetland vegetation
Tnstead, they state that TERC “should work with the Service in order to create a restoration plan restoration. The "otherwise" referenced in the comment refers to
that would include consideration of vegetation communities utilized by the FBR for the habitat the fact that the wetland areas of the construction laydown area
area. [Mrevegelalion eforts are unsuccesslul, FERC should work with the Service lo re~evaluale Wouldhbe reStOI.‘edi Oéherwﬁse]’ th; arcas lmpaCte?dbg constmctlo?

; : G - ; ; (i.e., those not including the laydown area) would be permanently
the roach toward restoring the habital.” Biological Opinion at 23, Also, there 1s nothing . .
- app ) £ s OP S . s . converted to industrial land. See also the response to CO1-15.

requiring the applicant to conduct annual post-construction monitoring for the terminal exclusion
buffer area as T&C 3/RPM 3 only provides that such monitoring “should be conducted.” Further,
there 18 no discussion in the DEIS or the Biological Opinion about whether wetlands have ever
been ereated or restored to provide habitat for the EBR. We do not believe there have been any C0O3-71 See response to COI-1.
such mitigation projects performed in the region.

To make malters worse, it appears that while the Service recommends that dredged . . . . .

) ) o . CO3-72 As noted in the BO and section 4.7.1.2, if vegetation clearing
material be used to restore emergent marsh “in such a manncr that a diversity of marsh clevations . N
i occurs outside of the December—February window,

is restored, including supratidal elevations similar to that of the impact arca to support rail C03-71 Commonwealth would immediately notify the FWS and
habital,” it concludes thal the proposed miligalion plan would not provide adequale EBR habitat coordinate with the FWS how best to proceed.
because il would nol adhere 1o this recommendation due lo lack of high elevalion areas needed
for EBR habitat. Riological Opinion at 27. Additionally, it is unclear whether Commonwealth
waould limit vegetation clearing to December-February to adhere to the Service’s €03-72
reconuiendation thal construction avoid the black rail breeding season and moll periods. Zd. CO3-73 See response to CO1-1.

To the extent Commonwealih 1s further relyving on the buller exclusion area 1o nutigate
the project’s impacts to the EBR, the Biological Opinion also fails to explain how the C03-73
preservation and maintenance of the remaining 50.6 acres of the suitable habitat in the butfer
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exclusion area will offset the project’s impacts. The Biological Opinion states that lcosTs C0O3-73 See response to COI-1.

“Commonwealth proposes miligalion for project-relaled impacts lo the species and ils habital by
eradicaling feral hogs [rom the lenninal exclusion bulTer area. Fencing would be placed around
the area to prevent future occupation by feral hogs and to prevent potential human caused
impacts within the area.” Biological Opinion at 3. Aside from providing no details about how
feral hogs are curenily alTecung the population and what this “eradicalion”™ process entadls {and
whether it could inadvedently affect the EBR), the Biological Opinton fails to explan how
removing feral hogs mitigates for the loss of suitable habitat for this imperiled species. MNeither
the Biological Opinion nor the DELS explain how this measure would otherwise improve the Cox-M C03-74 See response to COI-1.
conditions tor a specics that will have more than 30 acres of its habitat permancntly converted to
an industrial use. The Biological Opinion also fails to explain how fencing alone, would “prevent

potential human caused impacts™ when these impacts go [ar beyond people simply traversing the

site, and could inelude everything from inereased light, noise, predalion, and invasive species.

Muaorcover, there 12 no discussion of how carly successional habitat —which is casential P CO3-75 See response to CO1-1.

for the TR — will be maintained in this area. The species is dependent on fire to knock back The habitat buffer area would be left untouched and would
the herbaceous layer and [ire suppression has been delrimental {o habitals used by the EBR by therefore progress through successional stages in the same

allowing the encroachment of woody plants.'* Withoul fire or alternale methods of disturbance manner as it would if the Terminal was not constructed.
(e.2:, mowing), the amount of preferred habitat iz expected to continue to decrease due to
encroachment of woody vegetation. ! This is ocourring in coastal Texas, for example ' There
15 no plan 1o introduce preseribed fire i the landscape and 1t 15 unhkely this will be a
management tool given the proximity to the facility. Even if fire or other disturbances are

introduced, the timing and frequency of the disturbances is important because there can be

undesirable effects.!®

These vague, voluntary, and meomplete mitigation measures cannot cffectively monitor

and minimize take of castorn black rails and therefore do not address the threats to the speeics in

113 85 Fed. Reg, 63769,

114 Id

13 p,

116 85 Fed. Reg. 63769-63770.

Cominienis on the Deaft K1Y for the Commonwealth ING Profect CF19-502 Page 54

May 23, 2022

108

Non-Governmental Organizations Comments



Non-Governmental Organizations
CO3 - Sierra Club, Audubon Society, Center for Biological Diversity, Louisiana
Bucket Brigade, Micah 6:8, RESTORE, and Turtle Island Restoration Network

Docunent Acceseion #: 20220523-5173 Filed Date: 05/23/2022

a way that satisfics the jeopardy standard. See Center for Biological Diveryity, 198 T. Supp. 2d at
1152, Withouwl adequale, binding miligation measures, the Serviee cannol assume Thal any habilal
would be restored and thal the project would take no more than 30 individuals, The agencies
must therefore reinitiate consultation and reassess the project’s direct, indirect, and cumulative
effects accordingly.

Under NEPA, FERC musl also assess these miligalion measures, study their ellicacy, and
consider alternatives should the mitigation measures il See gernerally, National Parks &
Conservation Ass v, Babhift, 241 ¥ 3d 722, *1he discussion of steps that can be taken to
mitigate adverse environmental consequences plays an important role in the envirommental
analysis under NEPA.® Robertson v. Methow Valley Uitizens Couneil, 490 118, 332, 351 (1989);
see alse 1502, 16(h) (stating that an TIS must contain “means to mitigate adverse cuvironmental
impacts™). There must be a “reasonably complete discussion of possible mitigation measures.”

Robertson. 490 U8, al 352,

General references to terms and conditions of the Tiologieal Opinon arc insufficient and CO3-76 See response to CO1-1. The terms and conditions of the BO are
do not meet FIRCs statutory duty under NEPA. The DEIS must contain a far more robust CO3-7a required and have been agreed to by Commonwealth (as noted in
digcussion of the proposed miligalion measures and the extent 1o which they will ofsel impacts section 4.7.1.2). Complying with the terms and conditions will in
1o the species, il at all part factor in the Project not having a significant impact on

Eastern Black Rails, as stated by the FWS, a cooperating agency
h} The Biological Opinion Fails to Adeguoately Explain Why the Take in this NEPA process.
of 30 Fastern Rlack Rails Will Not Jeopardize the Continued
Existence of the Specics.

As cxplained above, the Biological Opimion fails to identity the entire agency action,
adequately define the aclion area, accuralely establish the environmental baseline. and Tully
consider all the impacts resulling [rom this project. Consequently, the number of birds thal may
ba taken as a result of this project may be cven greater than the 30 hirds the Serviee anticipates.

Even il the project will tale no more (han 30 birds, the Service has still nol provided

CORTT C03-77 See response to CO1-1.

adequale supporl for this conclusion thal the project will nol jeopardize the conlinued exislence
of the species given what we know about the status and prospects for thiz imperiled species.
Hefore Audubon’s studies from 2017-2019, the 2018 USFWS Specier Status Assessment
concluded that the entire stale of Lowsiana may have len or Tewer breeding pairs, the Southeast

Coastal Plain population 1s likely to be extirpated in the next 33-30 years due to extremely low
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populations threatened by sea level rise and habitat loss, and the species is likely to go extinct by
2068 wilhoul implementalion of posilive land managemenl practices. These Dclors would
supgesl thal representalion. redundancy, and resiliency are exiremely low.

Rasic principles of conzervation hiology alzo belie the Service™s position that the take of
30 hirds will not canse jeopardy. The Biological Opinion does not indicate that the Service ever
engaged moa population viabilily analysis (FVA), which provides a quanlilalive means for
predicling the probability of extinetion and for priorilizing conservation needs.''” The Serviee
could have used population-specitic life history information for this species to forecast future
population sizes.!'* This analysis would consider the combined impacts of stochastic factors and
habitat loss." It could also be used to estimate minimuni viable population sizes, which is the CO3-T8
simallest size require for a population or speeics o have a predetermined probability of

120 pioneering research by Franklin (1980) established the

parsistence for a given length of time.
30¢300 rule thal provided thal genelic eflective populalion size should nol be less than 30 in a
short term and 500 in the long term. 121 CO3-78 See response to CO1-1.
Tt appears that no effort was made to determine whether the take of thirty birds could lead
to the extlirpalion ol the species in Louisiana, much less whether the project could jeopardize the
conlinued existence of the species based on a PV AL There is no consideralion of the inpacts of

potentially losing many, if not all, of the breeding pairs in the state. If extirpation were to occur,

the risk of extinction from stochastic events (e.g., hurricanes, disease, etc.) would likely increase

17 Reed, D.H. et al. 2003. Estimates of minimum viable population sizes for vertebrates and
[aclors muencing those estimales. Biological Conservation 113: 23-34, altached.

118 I
119 1
1n I

21 Franklin, I. R. Evolutionary change in small populations. In Conservation biclogy: an
evolntionary-eeological perspective (eds Sould, M. Tl & Wilcox, I}, A) 135-149 (Sinauer
Associates Inc., Sunderland, MA, 1980), attached. Subsequent research, however, suggests that
307300 mdividuals may not be enough (o avold extirpation. See Frankham, R., Bradshaw, C.
JAL, Brook, BW. 2014, Genetics in conservalion manugemernt: Revised recommendalions for
the SO/300 rules, Red List criteria and population viability analyses. Tiological Conscrvation,
170 (2014) 56-63, attached.
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as the Texas population becomes even further isolated from populations in the Southeast Coastal
Plain (Mississippi, Alabama, and Florida). There is also the increased risk of inbreeding as
distanl small populations may conlinue 1o lose genelic variabilily.

The Service seems to have ignored all of this and instead concluded that while the action
would have a “negative effect on 30 EBRs, such effects to a small portion of the Louisiana
population would not be appreciable for ihe survival and recovery of the EBR.” Noi only is this
analysis overly simplistic, bul the very premise that 30 mdividuals represent a small portion of
the state’s population is not supported by the Biological Opinion. In tact, the Biological Opinion
notes that “Louisiana is not currently thought to maintain a breeding population, but it is
cstimated that there could be 0-10 breeding patrs i the State,” (Biological Opinion at 14)
“Louisiana docs not have a history of consistently supporting EBRs vear-round,” (Biologieal
Opinion at 13), “Cameron Parish may currently support sporadic populations during the breeding
and overwinlering seasons,” (Biological Opinion al 22). and the populalion estiniales in the stale
ara highly uncertain. Diological Opinion at 17, The Service’s final rule lsting the species as CO3-79 See response to CO1-1.
threatened also states that “TLowigiana has fow docimented occurrences of castern hlack rail and
these occurrences are concentrated in and around soullivwest Louisiana,”"?? These stalements
suggesl that the Service is nol only wnsure aboul how many rails cceur in the state bul also thal CO3-79
the population is likely small and sporadic.!® | also underscores how unigue this patch of
habitat is and how important it is for the bird s survival and recovery.

To the extent that the Service maintains that the population 13 larger than these statements
would suggest, because west coastal Louisiana (Cameron and Vermilion Parishes)is a
continuation of upper L'exas coast habitat, the estimated number of birds in this two-parish
region still does not amount to a sizable population of birds in the state. Even if we were to

assumc that the projeet arca has fifty birds and the surveyed arca to the west has 50 birds (100

1221) 8. Fish & Wildlife Service, Endangered and Threatened Wildlife and Plants; Threatened
Species Stams for Fastern Black Rail with a Section 4(d) Rule, Final Rule 85 Fed. Reg. 63704,
63787 (Oel. 8, 2020).

122 Qe 7d. at 63795 (noting that “recent first-time surveys conducted in Louisiana during the

breeding and non-breeding seasons in 2017 and 2018 detecled eastem black rails al 21 of 152
survey points, confirming a small year-round population in the state.™)
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or its critical habitat.'™ After the Service analyzes the direct, indirect and cumulative effects of
the proposed aclion il makes a (nding as Lo whether the action “is likely 1o jeopardize the
conlinued existence of the species.™ ITil is delermined thal the action will jeopandize a species
or adversely modify the species” critical habitat, the hiological opinion must list any “reasonable
and prudent alternatives”™ to the proposed action that would not result in jeopardy to the
species. 3

Even afier the Service 1ssues a biological opimion, however, the ultimate duty 1o ensure
that the action will not jeopardize a listed species lies with the action agency. 50 C.F.R. § 402.15;
See Myramid Lake Paiute Tribe of Indians v. United States Dep't of the Navy, 898 F.2d 1410,
1415 (9th Cir. 1990, An ageney cannot rely on an madequate, incomplete, or flawed biological
opinion 1o satisfy its duty to avoid jeopardy. Jd.; See also Center for Biclogical Diversity v,
Selazar, 804 F.Supp.2d 987, 1010 (D. Adz. 2010%; Florida Key Deer v. Brown, 364 F.Supp.2d
1343, 1358 (S.D. Fla. 20035).

Unfortunately, FIRC has done just that by relying on a deeply tlawed Biological Opinion C0O3-80 See response to CO1-1.
that allows for the take of up to thirty eastern black rails. See DEIS at 4-137-138; 4-344-345; 4-
127-128. As explained below, numerous components of the Biological Opinion are inadequate,
nel based on the best available science, and Lail 1o consider all the impacts resulling [rom this
project. Consequently, the number of birds that may be taken may he even greater than the thirty
birds the Service anticipates. Moreover, given that the entire state of Louisiana was estimated by

FWS in 2018 1o have len or fewer breeding pairs, the Southeast Coastal Plain populadion is likely

CO3-80

to be extirpated m the next 35-30 years duc to extremely low populations threatened by sea level

rise and habitat loss, and the species is likely to go extinet by 2068 without implementation of

positive land management practices,'* the Service cannot support its conclusion that the take of

aven thirty birds will not cansc jeopardy.

13 16 17.8.C. § 1536(bY3)(A); 50 C.T.R. §402.02.
14 16 U.8.C. § 1536(b).
135 14§ 1536(b)(3)(A).

136 See Commonwealth LNG Project Biological Opinion (Sepl. 2021), FWS Log 4 04EL1000-
2021-F-1534 (“Biological Opinien™), Accession 202109203077,
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2. FER(s Relianee on a Flawed Riological Opinion Violates Section
7(aX2) of the ESA.
Ewven after the proecdural requirements of a consultation are complete, the ultimate duty

to ensure that an activity does not jeopardize a listed species lies with the aclion agency. 16
U.S.C 8 1333 (a)2). An action agency’s reliance on an inadequate, incomplete, or Dawed
biological opinion cannot satisty its duty to aveid the likelihood of jeopardy to listed specics.
See, e.g., Florida Kev Deer v. Panlison, 522 T.3d 1133, 1145 (11th Cir. 2008); Pyramid Lake
Tribe of Indigns v, U5 Navy, 898 F.2d 1410, 1413 (9h Cir. 1990, Stop H-3 dss v Dale, 740
F.2d 1442, 1460 (9h Cir. 1984 aclion ageney musl independently ensure that 1s aclions are not

C03-80

likely to cause jeopardy). Thus, the substantive duty to insure against jeopardy to listed species
remains in eftect regardless of the status of the consultation.

FEER.C therefore has an independent duly to comply with Section 7°s substantive mandate
and thus cannot merely rubber-stamp eomphiance with a Biologieal Opinion that it has reason to
believe is unlawful, including because it is not consistent with the ESA’s best available science
standard. As we have detailed in our comments, the Biological Opinion is a deeply flawed
document on which FERC may not reasonably rely and FERC has therefore violated and remains
in vielation of Scetion T{a)(2) of the ESA,

B. The DEILS Fails to Anadyze the roject’s Impacts to the Rice’s Whale and
Sperm Whale
The DEIS includes a cursory and incomplete discussion of the direct. indirect, and
cumulative effects to the Rice’s whale and sperm whale. "These species are tlreatened by vessel

strikes, underwater noise within shipping routes, and contaminants from spills and other relcases.

C03-81 CO3-81 NMEFS is a cooperating agency in the NEPA review of the
Commonwealth Project and FERC consulted appropriately with
determination thal the project is not likely lo adversely aflect these species. The agencies must NMFS regarding potential impacts on these whale species in

also initiale fonnal consullalion lo comply with the Endangered Species Acl. accordance with ESA Section 7 procedures. Text has been
updated to provide greater detail regarding MMPA requirements.

As oxplained below, FTERC must take a “hard look™ at those impacts and not rely on the NMES’
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1.  Overview of the Species
a) Rice’s Whale

Rice’s whales are one of the most endangered whales in the world.'*” The species was
listed as endangered under the ESA on April 15, 2019 and is currently listed as a Critically
Endangered subpopulation on the TUCN Red List.'** NMFS recognizes that “Recovery of the
species depends upon the protection of each remaining whale.”'*" Based on surveys conducted
from 2017-2018, there are an estimated 50 individual whales in the northeastern Gulf of
Mexico. ! However, since then the population of the eastern Gulf of Mexico has been estimated

to be as low as 33 individuals.'*?

The Rice’s whale prefers warmer, tropical warmers and
remains in the Gulf year-round.'#*

NMEFS acknowledges that the Rice’s whale’s very small population size and limited
distribution makes it particularly vulnerable to threats like energy exploration and development,
oil spills and spill response,'** vessel strikes, and ocean noise.'*® Because the population is so
small, “the death of a single whale due to any of these stressors could have devastating

consequences for the population’s recovery.”*¢ The species can only afford to lose one

137 NOAA Fisheries, Rice’s Whale at https://www.fisheries.noaa.gov/species/rices-whale,
(“NOAA Fisheries, Rice’s Whale™), attached.

138 84 Fed. Reg. at 15,466 (Apr. 15, 2019).

139 Corkeron, P., Reeves, R., and Rosel. P.E., “Balaenoptera edeni (Gulf of Mexico
subpopulation),” The IUCN Red List of Threatened Species, ¢.T117636167A117636174 (2017)
attached.

140 NOAA Fisheries, Rice’s Whale.
141 Id.

MIDEIS at 4-135.

43 NOAA Fisheries, Rice’s Whale.

1 1t is estimated that the population decreased by 22 percent from the Deepwater Horizon oil
spill. 1d.

145 Id

146 Id.
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individual every fifteen years as a result of human impacts if it is to recover. '™ Comparatively,
NMFS has previously stated thal the loss of a single Norlh Atlantic right whale, with a
population thal nimbers in the low hundreds, could contribule lo species extinelion. NMFS then
followed with a vessel-speed regnlation for the right whale on that basis.1#¥

Rice’s whales are especially vulnerable to ship atrikes because the northern Gulf experiences a
high amount of vessel trallie where several commercial shipping lanes cross through their
habilal.!*® Because Rice's whales spend most of their time within 50 feet of the water's surface,
“the risk of vessel striles is significant given the location of commercial shipping lanes and other
transiting vessel traffic and the whale’s swimming behavior.”1*® Contrary to what is stated in the
DEIS, the last documented vessel strke was not in 2006, In 2009, a fomale Rice’s whale was
found dead in Tampa Bay and a nceropsy deternined that it was the result of being struck by a

C03-82 . . .
vessel.'”! The whale was nursing a calf and it is likely that the calf died as it was still dependent C0O3-82 Section 4.7.1.1 has been expanded to included additional

information pertaining to the risk of vessel strikes on whales
during LNG vessel transits in the Gulf of Mexico.

on the mother. '™ Most recently in 2019, a free-swimming whale was observed in the

northeastern Gulf of Mexico with a severcly deformed spine posterior to the dorsal fin congistent

with a vessel strike. '™

17 Natural Resources Defense Council, Healthy Gulf, Center for Biological Diversity, Defenders
of Wildlife, Earthjusiice, and New England Aquanum, Petition 1o Establish a Mandatory 10-
Knot Speed Limit and Other Vessel-Related Mitigation Measures for Vessel Traffic Within the
Corg Tlabitat of the Gult' of Mexico Whale (Balaenaptera Ricel) 2 (May 11, 2021) (hercinafter
“NRDC 10 Knot Limit™), attached.

MENRDC, A petition to list the Gulf of Mexico Bryde’s whale (Balsenoptera eden) as
endangered under the Endangered Spacies Act, 11 (8ep. 18, 2014), attached (citing 62 Fed. Reg.
30,857, 30,838 (June 1, 2004); 73 Fed. Reg. 60,173, 60,172 (Oet. 10, 2008); 72 Fed. Reg.
34,632, 34,632 (June 23, 2007); 66 Fed. Reg. 50.390, 50,392 (Ocl. 3, 2021Y).

W g,
150 14,
1,

"INOAA, Fndangered and Threatened Wildlife and Plants; Fndangered Status of the Gulf of
Mexico Bryde’s Whale, Final Rule, 84 Fed. Reg. 15446, 153479 (Apr. 15, 2019,

"3 NRDC 10 Knot Limit, at 11 (citing Rose, P.E., Wilcox, I. A, Yamada, T.K. and Mullin,
KD, “A new species ol baleen whale (Balaenopiera) [rom the Gull of Mexico, with a review of
its geographic distribution.” AMarine Mammal Scignce. (Published online: Jan. 10, 20217,
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The mumber of reported vessel collisions with Rice™s whales in the Gulf are likely

rales compared to more coaslal spevies,’™ In the soulhern hemisphere, they are the third mosi
commonly reported species struck by ships.1* Tn listing the species, NMTS stated “[g]iven the
Iocation of commercial shipping lanes, the difficulty of sighting a whale at the surface at night,
and the low abilily of large ships o change course quickly enough 1o avold a whale, the [stalus
review team’s] scorng ndicates that slup strikes pose a “high” seventy threat to the GOMx
Bryde’s whale with “high™ certainty.”15¢

Further, underwater noise trom shipping traffic creates low frequency noise that overlaps
with the hearing range of these whales. '™ Whales rely on their hearing for communication,
navigation, finding a mate, locating prey and to aveid predators, Incrcased noise levels can
cause adverse physical and behavioral effects."*® Over the past 50 vears, there has been an

estimaled 32-lold increase in the low frequency noise presence along major shipping routes, ™

b} Sperm Whale

Spenn whales are the largest of the loothed whales and have been listed as endanpered

under the TS A since 1970, §perm whales, like Rice’s whales commonly occur in the Gulf of

13% The 2009 incident was readily documented because the animal was struck, pinned across the
ship’s bow, and transported on the bow for tens or possibly hundreds of miles before it was
detected in I'ampa Bay. NOAA, Endangered and ‘Ihreatenad Wildlife and Plants; Endangered
Status of the Gull of Mexico Bryde's Whale, Final Rule, 834 Fed. Rep. 15446, 153479 (Apr. 15,
2019).

155 1d

136 14, at 15480.

STNOAA Fisheries, Rice’s Whale.
158 1.

133 NRIDC 10 Knot Limit (eiting Duarte, C.M., Chapuis, L., Collin, 8§.P., Costa, D.P., Devassy,
R.P, Fguiluz, V.M., Frhe, C., Gordon, T.A_, Halpern, B.8., Harding, IT.R. and TTavlik, M.N
“The soundscape of the Anlhropocene ocean,” Science, vol 371, arl. Eabad638 (2021), and
ertations therein).

160 See NOAA Fisheries, Sperm Whale, at hitps: i www.[isheries noan. govispecies/sperm-

whaletfconservation-management. attached.
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Sections 4.7.1.1 and 4.13.2.5 discuss the potential vulnerability
of whales to vessel strikes and further note that the Project would
account for a less than 0.5 percent increase in annual vessel
traffic within the Gulf of Mexico and therefore the risk to whales
due to vessel strikes or vessel noise would not increase
significantly due to the Project.
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Mexico. DEIS at 4-135. They are present in the northern Guif of Mexico year-round but are
more common during the summer months.'% The species is listed as endangered and the besl
abundance eslimate Cor the norhern Gull of Mexico sperm whale is 1,180,192

Sperm whales make vocalizations called “codas™ that have distinct patterns.'®*
Recordings from mixed groups in the Gulf of Mexico compared to other groups in the Atlantic
indicaled that Gull sperm whales constilute a distinet acoustic elan that is rarely encounlered
outside the Gulf,'®

Sperm whales hunt for food during deep dives that can reach depths of 2,000 feet and
after long, daep dives they come to the surface to breathe and recover for several minutes before

initiating their next dive, 1%

Vossel stoakees ean imure or kill spern whales and while fow vessel
strikes have been documented, vesscl traffic 1¢ inercasing worldwide, which mercases the risk of

collisions. '

2.  The DEIS Docs Not Adequately Examine the Risk of Vessel Strikes.
The DEIS recognizes thal inereased LNG carrier traflic during operation ol the project
and other projects considered, could increase the podential for vessel sicikes on whales. DEIS al
4-342. Tlowever, the DEIS goes on to discount these impacts because TNG carriers use
“astablished and well-traveled shipping lanes that do not overlap with the hiologically important | C03-84 C0O3-84 See response to CO3-83. Also, we note that because LNG

area in lhe norlheastermn Gull of Mexico where Rive’s whales are known (o coneentrale.” DEIS at carriers and other vessels follow well-traveled shipping lanes that
4342 do not overlap with the biologically important area, the

: x ; ; ; ; . likelihood of a vessel striking a Rice’s whale is greatly decreased.
FERC s analysis is deficient because the ageney fails to examine the risk posed to Rice’s

whales outside these shipping lanes. FERC recognizes that “suitable habitat for these species is

16l 1z

12 NOAA, Sperm Whale (Physeter macrocephalns): Northern Gulf of Mexico Stock, 149 (Apr.
2021), attached.

1563 14
154 Id

R 4
166 1,
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outside the 300-m isobath, NMTS subscquently identificd a “core distribution area” for the CO3-84
species in 2019 thal is based on visual sightings and tag data.'™ This map extends the area to the
410 m isoball, '™

The DEIS, however, makes no mention of these well documented vecurrences firom the
100-m to 500 m isobath, nor does it mention the larger “core distribution area” established by
NAMES m 2019, This 1s exlremely conceming becanse il appears the “core distribulion area™ also
does not appear in the 2020 coneurrence letter from NMFS despite il predating FERC's COI-85
consultation with NMES. By not considering this information, FERC and XMFS have failed to
use the best available science and their determination that the project is *not likely to adversely
aftcet the speeics,” 18 arbitrary and capricions becavse 1t ignores relevant factors that arc integral
1o the decision-making process,

With respect to the sperm1 whale, FERCs analysis is also flawed because it assumes an
average of 2 spenn whales are struck by vessels per year (DEIS al 4-136, 4-342) but does not
acconnt for a cumulative increase in vessel traffic resulting from not only this project, but other
T.NG projects and oil and gas activitics sternming from the lifting of the moratoriom this year. It
is also not elear from the DEIS and NMFS™ concurrence letler whether these caleulalions are
based on e curend baseline of activilies in the Gull (which should be based on the past and
present impacts of all Federal, State, or private actions and other human activities in the action CO3-86
area pursuant to 30 C.F.R. § 402.02). Rather, it appears the IWC Ship Strike Database and the
supplemental data from Carrillo and Riller, are from 20/6.'™ Shipping has increased
significantly in the Gult in recent vears and there 1s no indieation that either the 2 strikes per year
statistic or the figure of 964,316 total annual trips is based on current conditions. Further, there is

no discussion of how a loss of two (or potentially more) sperm whales per vear from ship strikes

aftcets the population and the prospeets tor specics recovery.,

12 14, NOAA Fisheries, Rice™s Whale Core Distribution Area Map & (IS Data, at Rice's Whale
Core Distibulion Area Map & GIS Data | NOAA Fisheries.

2,

1+ See Letler from Karla Reece, NMFS to Kevin Wolle, TRC Companies, Inc. (October 19,
20207 at 16, Aceession 20210319-5269, Appendix C Conrespondence Log PDT.
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Section 4.7.1.1 has been expanded to include discussion of the
noted occurrences within the 100-meter to 500-meter isobaths
and the "core distribution area.", which encompasses the
biologically important area. We note that MMPA consultation is
not yet complete, as noted in section 4.6.2.1. However, neither
the occurrences within the 100-meter to 500-meter isobaths nor
the core distribution area overlap with the shipping lanes that
would be used by the Project vessels and the Project would
account for a less than 0.5 percent increase in annual vessel
traffic and would therefore not pose a significant threat to whales
in the Gulf of Mexico.

As noted in the response to comment CO3-83, the Project would
account for a less than 0.5 percent increase in annual vessel
traffic within the Gulf of Mexico. This percentage would be even
smaller with an increased number of total annual vessel transits
in the Gulf of Mexico. Consequently, the increase in vessel
traffic in the Gulf of Mexico resulting from operation of the
Project would not pose a significant threat to whales or contribute
significantly to cumulative impacts on whales in the Gulf of
Mexico.
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TERC’s dizcussion of'the impacts of veasel strikes is further deficient because it relies on
volunlary measures lo minimive the polential for vessel strikes. There is no requirement for
mariners 1o follow these measures and even il LN G carrier caplaing adhered 1o the measures
outlined in the NMF8’ Veagel Strike Avoidance Measures and Reporting for Mariners, these
measures were put in place more than a decade before the Rice’s whale was listed under the ESA
and do nol adequately address the risks posed 1o this highly endangered species. Most nolably,
there is no requirement thal mariners maintain a speed of less than 10 knots, which is one of the Cos-87 CO3-87 FERC recognizes that the measures included in NMFS” Vessel
Strike Avoidance Measures and Reporting for Mariners are
voluntary. We also note that FERC has no jurisdiction over LNG
vessels. However, the assessment of potential impacts on whales

best measures for reducing the risk of vessel strikes.1” Instead, it merely provides that mariners

should “reduce vessel spead to 10 knots or less when mother/calf pairs, groups, or large

assemblages of cofaccans are observed near an underway vessel, when safety permits, 176 discussed in section 4.7.1.1 does not rely solely on vessels
Recommending mariners reduce their speed only when more than one whalg is observed, following these measures. The very small increase in vessel
provides little protection to the species when the take of a single individual could have traffic that would occur due to Project operations and that traffic

using well-established shipping lanes indicate the Project would

significant, delelerious impacls o the recovery of the species. Moreover, there are no restriclions o . .
not pose a significant threat to whales in the Gulf of Mexico.

on aperating at night, whan Rice™s whales arc closest to the surface and visibility 18 Timited. Tn
tha cage of the sperm whale, they often spend long periods (typically up to 10 minutes) “rafting”
al the surface between deep dives, making them vulnerable lo vessel strikes.'™ Further, many
voluntary slow speed programs and whale advisories have nol had the desired resull. For
example, mariner compliance with voluntary slow speed programs in Dvnamic Management
Areas has been limited with only a small percentage of veszels modifying their speed to less than
ten knots within active DM As.'™® Further, NOAA Fisheries advisories regarding the presence of

blue whales in the Santa Barbara Chamnel i California and requests for voluntary ship specd

175 See NRDC 10 Knot Limit, at 15-16.

P8 NOAA, Vessel Strike Avoidance Measures and Reporting for Mariners NOAA Fisheries
Service (hereinafter “NOAA Vessel Strike Avoidance™), Southeast Region, at

hitps:/‘media. fisheres.noaa. gov/dun-migration/vessel strike avoidance [ebruary 2008.pdf, and
attached.

Y7 NOAA Fisheries, Sperm Whale, at hilps:/Ssww. lisheries. noan. govispecies/sperm-whale.

"8 NRDC 10 Knot Limit, at 15-16 (May 11, 2021) (citing NMFS, “North Atlantic Right Whale
(Fubalgena glacialis) Vessel Speed Rule Assessmenl,” National Marine Fisheries Service,
Oftfice of Proteeted Resourees, Silver Spring, MD (Jun. 20207).
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reductions went ahnost entirely unheeded. '™ Therefore, the agencies’ should not rely on these

volunlary programs (o minimize the sk Lo the species. Ralher, the agencies must iniliale formal

consultalion under the ESA and develop reasonable and prudent aliernalives or measures wilh CO3-88 CO3-88 As described in section 4.7, consultation with NMFS regarding
mandatory terms and conditions that ensure this action will not jeopardize the species. the potential impacts of the Project on endangered marine
mammals was conducted in accordance with Section 7 of the
3. The DEIS Does Not Examine Noise Impacts from Increased Vessel ESA and is complete.
Traffic.

In addition to not adequately examining the impacts of vessel strikes, the DEIS does not
adequalely examine the projecl’s noise inpacts on the species. FERC coneludes thal “given the
offshore habitat in which these species are found, the noise and vessel rallic associaled wilh CO3-89 C0O3-89 Section 4.7.1.1 has been revised to discuss potential noise
construction of the LNG terminal would not affect these species.” DEIS at 4-135. Yet there is no impacts on whales resulting from operation of the Project. .
consideration of the noise impacts from increased vessel traffic during the operation of this
facility. See DEIS at 4-135-4-136; 4-342.

This 15 a glaring oversight as noise from large ships can have significant impacts on the
species. Whales can experience temporary and permanent hearing loss when exposed to high
sound levels,'® Shipping nose can mask the calls of baleen whales and has been associated with
indicators of chronic stress in these speeics. ™ Rice’s whale vocalizations overlap strongly with
commocrcial shipping and scismic airgun noise, leaving the specics very vulnerable to masking
and other deleterious effects.'¥ With respect to (he spenm whale, NOAA has staled thal

“disturbance by anthropogenic noise may prove o be an imporlant habital issue in some areas of

thig population’s range, notably in arcas of oil and gas activities andfor where shipping activity iz

1" 1d. at 16,

U NRDC E8A Rrvde’s Whale ESA Report.
L1,

182 15
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high.'®* Simulations have suggested that frequent and severe disruptions could lead to terminal
starvalion. '™

The Gull of Mexico is one of the world's noisiest seas al low [requencies due lo oil and
gas energy exploration and shipping.1®* Qutside the De Soto Canyon, deep-water sites in the
Gulf have high sound-pressure spectrimm levels caused by seismic exploration, shipping, fishing,
and other activities.'™ A federal moratorium on new leases sales in the Gull is also set to expire
this year, which could result in a further increase i noise from additional oil and gas
activities, 167 o390 C03-90 See response to comment CO3-81.

FERC must consider these indirect and cwmulative noise effects across the species’ range

and exanune the risk inereased vessel traffic poges to these whales.

4. FERC Must Engage in Formal Consultation with NMI'S under the TSA

The threshold for triggaring formal consultation under the ESA i3 “very low™ and “any
possible etfoct. . triggers formal consultation requirements.” 51 Ted. Reg. 19,926, 19,949 (Junc
3, 1986). This includes elTects that are benelicial, benign, adverse. or of an undelennined
characler. Fla. ey Deer v, Stickney, 864 F Supp. al 1228-29, “The lreshold [or fonmal
consnltation st be set suyfficienrty low to allow Tederal agencies to satisfy their duty to “insure™
under Section 7(a)}(2).” /d (quoting 51 Fed. Reg,. at 19,943-950 and supplying emphasis).

The DEIS stales thal the project “would conlribule Lo a long-tenm cumulative inerease in
risk 1o whales in the Gull of Mexico.” DEIS at 4-342. Tlus alone 15 enough Lo lngger formal
CO3-91 C03-91 See responses to comments CO3-85, 86, and 88.

consultation despite FERC s refiisal to analyze the impacts of vessel strikes outside the BIA and

reliance on voluntary measures to reduce the risk of vessel strikes. Further, the documentad

¥ NOAA, Sperm Whale (Physeter macrocephalus): Northern Gulf of Mexico Stock, 153 (Apr.
2021).

18 1d

125 Natural Resources Defense Council, A report on designating critical habitat for the Gulf of
Mexico Byrde's whale (Balgenopiery edeni) under the Endangered Species Act {Apr. 6, 20200
(citing Rosel et al. 2016).

186 I

137 Id
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occurrence of Rice’s whales outside the BIA in arcas that overlap the #hipping channcls, further
supporls a delerminalion that the project will have negalive effecls on the species.

Therefore, it is improper for FERC lo conelude thal the project is nol likely 1o adversely CO3-91
affect these species and for NMFS to concur with that determination. The agencies need to

engage in formal consultation and NMFS must prepare a Biological Opinion for this project.

€. The EIS Fails to Account for All Forms of Tuke Frohibited by the Marine
Mammal Protection Act and Commonwealth LNG Should Obtain Pre-
Construction Incidental Take Authorization from NMI'S for All Forms of
MMPA Take that May Occur, Including Level B Hax t

{4

The DEIS states that “Conmumonwcealth is consulting with NMTFS to subimit an application
for an Incidental Harassment Authorization (IHA) under the MAIA prior to the beginning of
construction of the Terminal.”**¥ FERC should require that Commonwealth obtain the IHA, or
clse an cxpress determination from NMTS that no form of MMPA take 19 likely to ocour, see 50

C.T.R, 216.104(a}, prior to the conmmencement of marine activities, particularly for dolphin

) ] : § C0O3-92 C03-92 As noted in section 4.6.2.1 in the discussion of the MMPA,
stocks. Ina May 2019 leller to NMFS styled as a “Requesi for Review under the Endangered . .
Commonwealth will apply for an Incidental Harassment
Species Act and the Marne Mamnal Proteclion Acl,” Commonwealth failed lo examine Tevel B Authorization (IH A) from NMFS 9 months prior to the start of
harassment of dolphing from pile driving activities, and, seeminaly ignoring that form of Marine construction (as directed by NMFS), which in part will address
Mammal Protection Act (MMPA) take, conchuded that “it is expected that construction and incidental take in the context of marine mammals that are not
listed under the ESA.

operalion of the LNG Facilily will nol resull in a “lake” of nuanne mamnials™ under the

MMPA. ™ Commonwealth®s letter then asked NMFS o “review the recommended efTecls

determinations for the species described above and provide concurrence under Section 7 of the

158 DEIS al 4-103,

139 | atter from TRC Companies to NOAA Fisheries Protected Resources Division Re:
Commonwegalih ING Export Terminal Request for Review under the Endungered Species Act
and the Marine Mammal Protection Act, May 13, 2019, al 11-12 o 16 (record oblained by Sierra
Club from NMIS in response to FOIA request #DOC-NOAA-2022-00822 as record titled
“2022-000822-11R-UR-0068.pdf™) (hereinafier “TRC Letter to NOAA™) (attached). See also
Commonwealth TNG, T.I.C Application for Authorization under Section 3 of the Natural Gas
Act under CP19-502, Aug. 20, 2019, Appendix 3-PUB.pdl, al 99 of 349, Accession 20190820-
3125 (copy of May 13, 2019 letter to NMFS).
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FSA and MMPA™"™ Although NMTS issued an ESA concurrence letter concurring with the
conclusion thal the project, with additional mitigalion soughi by NMFS, was “nol likely lo
adversely allfect” ESA-listed species in light of the ESA’s definition of take, NMFSs Co3-%n
concmrence letter did not evaluate whether incidental take, as defined under the MMPA_ iz
likely to occur for species not listed under the E8A, such as bottlenose dolphing. '™

Documents in the docket show thal Commenwealth has told FERC thal 11 inlends lo file
an apphication for an MMPA permil {1e., an THA) in the Tirst quarter of 2022 so that the MMPA
authorization may be finalized by June 2023.1%2 In a filing dated March 19, 2021,
Commonwealth stated that it would “provide a draft application for the Incidental Harassment
Authorization approximately two months prior to subnuttal of the tinal application, wlich will
take place approximately nine months prior to commencement of in-water pile driving,
Commonwealth will provide a copy of the draft application to FERC at that time.”'%*
Subsequent e-mails between Commonwealih and NMFS show that Commonwealth intended to
fila its draft application for an ITTA with NMTS four months prior October 6, 2022, the date by

which Commaonwealth hoped NMTS would deem the application complete,'®! The proposed

schedule for NMFS review of the IHA indicates (hal the proposed ITHA would be published on

180 TRC Letter to NOAA. at 13,

191 NMFS Commonwealth Concurrence Letier, Oclober 19, 2020, at 15 (hereinaller, “NMFS
Commomwealth Concurrenes Letter™) (attached) (digitally signed version obtained by Sicrra
Club from NAFS in response to FOLA request 2D0C-NOAA 2022 (00822 as record titled
“2022-000822-1IR-UR-0012.pdf™). See also Commaonwealth TLNG, L1.C submits it responses to
the March 4 Environmental Information Requesl under CP19-302, Appendix C Cormrespondence
Log.pdf, March 19, 2021, at 119 through 137 of 306, Accession 20210319-5269
(Commonwealth providing the October 19, 2020 NMFS Concurrence Lelier to FERC).

192 Commonwealth Response to Environmental Iaformation Request Dated December 6, 2021,

Die. 16, 2021, Commonwealth TNG-EIR-11_Responses-2021-12-16 (PUB).pdf. at 5, Tabla
1.10-1 {revised), Accession 20211217-5015.

123 Response to Environmental Information Request Dated March 4, 2021, March 19, 2021, at 3,
Accession 20210319-5260.

154 K _mails from Keith Suderman to Brian Rosegger, October 21, 2021, in Commonweakh LNG,
1.I.C submitx response to the October 18, 2021, Environmental Information Request for
Commonweallh TNG Project under CP19-302, App A-Commonwezalth-Correspondence-2021-
10-25.pdt; at 228, Accession 20211025-5106.
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Tebroary 13, 2023, and that the final TTTA would be published June 27, 2023. 195 The c-mails
[rom Commonweallh o NMFS indicate thal Comunonwealth inlended in-waler pile driving
aclivilies lo commence in Augusi 2023 and 1o be complete in June 2024,1%¢

For reasons detailed helow, TERC should not assume that Commonwealth’s application
for an THA will be approved.

Furhermore, FERC should closely scrulinize the information m this DEIS [or
meonsistency with determinations already made by XMFES regarding the extent of the unpacted
zone for pile driving activities, even with mitization. "The information in this 1DEIS appears to be
inconsistent with the results of calculations by NMFS summarized in its October 19, 2020 ESA
eoncurrenee letter, and to underestimate the size of the arca that will be subject to sound levels CO3-93 C03-93 Section 4.6.2 has been updated using the most recent NMES Pile
eonstituting Level I harassment of mid-frequeney cetaceans (such as bottlenose dolphins). Driving Calculator tool. See response to comment CO3-92.
Based on the infonnation in the NMFS concurrence, the proposed mitigation measuras
seemingly will nol be sullicienl o preclude Level B harassiment of bodilenose dolphins, Level B

haragsment of bottlenose dolphing would be unlawful without authorization from NMTS via an

TITA or other express authorization from NMTS nnder the MMPA.

1. The MAMPA Prohihits All Forms of Take of Marine Mammals,
Including Tevel I ITarassment, Ahsent Authorization from the Services

“The MMPA war enacted to protect marine mammal specics and population stocks in the

am

wild that are or may be ‘in danger of extinction or depletion as a resukt of man’s activities.
Creorgia Aguarium, Inc. v Pritzher, 1353 F. Supp. 3d 1280, 1291-92 (N.D. Ga. 2015) (quoling 16
L5.C § 1361(1)). The stated purposes ol the MMPA are:

(2) to prevent marine mammals species and population stocks from
“diminigh[ing] beyond the point at which they ccascto he a
significant functioning element in the ecosystem of which they are
a part, [and] below their optimum sustainable population,”™ and

(b) to protect and encourage development of the speeies and stocks
“to the greatest extent faasible commensurate with sound policies

155 1,
196 1,
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Fishermen's Ass'n v Sec'v of Commerce, 839 T.2d 795, 801 (D.C. Cir. 1988) (discussing
inabilily of Secrelary 1o make [indings 1o authorize incidental take in light of infonmation gaps
and dispules regarding baseline status of population), Nut. Rey. Defl Council, Inc. v. Evers, 232
T. Supp. 2d 1003, 1027 (X.D. Cal. 2002) (*small numbers” restriction on issuance of incidental
take regulation under section 1371(a)5)(A) must be interpreted against the background that

“[t]he intent of Congress is that the taking ol even 4 single marine manunal is 1o be avolded.™).

2. 'The EIS Should Clearly Identify the Radius of Impact for All Forms of
MMPA Take, Including Level B Harassment

a) Caleasien Lake Stock Bottlenose Dolphins are Likely to Occur in
the Project Area Affected by Pile Driving

In the DTS and other documents, Commonwealth TNG concedes that bottlenose
dolphins are likely o oceur near the project area. See DEIS al 4-103, Table 4.6.2-2 (lisling
Allantic spolled dolphin, Boullenose dolphin, and West Indian manatee as “Likely 1o Ogeur in
Project Vicinity.™), see afso id. at 4102 to 4-103 (*There is potential for the bottlenose dolphin,
Atlantic spotted dolphin, and West Indian manatee to occur in the Project vicinity. ™). A May 13,
2019 letter to NMFS from TRC Companies stated: “Two marme mammal species, the Atlantic
spotted dolphin and common bottlenose dolphin, oceur within the Caleasicu Ship Channel. ™

Indeed, there is ample evidence that at least one pod of bottlenose dolphins trequents the
narrow Caleasieu Ship Channel, which connects Lake Caleasieu to the Gult, and which is the
arca that would be ensoniticd above the thresholds for Level B harassment by pile driving 0394 CO3-94 See response to comment CO3-92.
activities for the marine construction associated with Commonwealth TNG. Tnformation fiom
recenl news reporls indicales thal there is al leasl one pod of dolphins, including lwo extremely
rare pittk dolphins, inhabiling the Caleasien Lake and Caleasieu Shipping Channel area. The

dolphins in the Calcasicu Shipping Channel are part of the Caleasien Lake stock of hottlenose

dolphins; the stock area includes Calcasieu T.ake and the Caleasieu Shipping Channel, which

202 TRC Letter to NOAA at 12
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dolphins are frequently present in the Channel. Resource Report 3 prepared for the CP2 TNG
projecl, and dated December 2021, stales: “Bolllenose dolphins are fFeguently observed riding
the bow waves of passing vessels in the Caleasien Ship Channel 2"
b} Caleulations hy NMFS Show that Even with Mitigation, Tevel B
IMarassment of Rottlenose Dolphing is Mot Precluded, and
Contradict the Data Presented in the DELS
The width of'the Calcasicu Shipping Channel in the arca that would be ensonificd by pile
driving activities is only 1440 feet.?"? As NMFS noted with regard to its analysis of ESA-listed
species in (he channel (sea turtles). ensonilying the entire widih ol the channel Lo sound levels
canging behavioral impacts results in “potentially ercating a temporary behavioral blockage of
the channel” preventing affected species from passing up or down stream.?'® Although NMT'S
CO3-93 C03-95 See response to comment CO3-92.
concluded that this would nol resull in ESA take by harassnient of sea lurtles because the lake
oslensibly could nol resull in injury, il did nol apparenily evaluale whether such impacts would

constitute MMPA Tevel B harassment of dolphins, which does not require the potential for

injury, but rather turng on potential disturbance.
For mid-lrequency celaceans such as bolllenose dolphing, NMFS considers 120 JdB rms
1o be the thresheld for Level B harassment from a continuows noise source like vibratory pile

driving and 160 dB rms to be the threshold from an intermittent noise source like impact pile

hitps A www. katfc.com/news/around-acadianacalcasien-parish/ 201 9106 anather-pinky-the-
dolphin-sighting and attached (*... Pinky and a dolphin companion swam alongside

the Randolph John in the Caleasien Ship Channel in Cameron al 1:30 p.n. loday.™ (“KATC
Pink Dolplun™y, Landry, Sophia, KPLC News, Aug, 21, 2018, Two pink’ dolphing spotted
Caleasicu Ship Channel, (“EPLC Pink Dolphin®™), available af

hitps: e kpletv.com/storvi 3893363 S/two-pink-dolphins-spotted-in-calcasicu-ship-channel
and attached {“Pinly the dolphin is back in the Caleasieu Ship Channel, this time with a look-
alike. .. The two dolphins were spotted by Thomas Adams with Fishing Tom's Guide Service on
Aug 217,

208 012 Resource Report 3, Dec. 2021, at 3, Accession 20211202-5104 (“CP2 Volume 1l Part 32
ER 3™ hipsy/felibrary.fere. povieLibrary/ filedownload ?leid=748367C C-005F-C436-9A2F-
INTCITO0000 (emphasis added), attached.

209 NMFS Commonwealth Concurrence Letier, al 15.

a0pg,
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driving. See, e.g, 85 T'ed. Reg. at 27380 ("Tased on what the available science indicates and the
praclical need lo use a threshold based on a Laclor that is both predictable and measurable lor
mosl aclivilies, NMFS uses a generalized acoustic threshold based on received level lo estimale
the onset of behavioral harassment. NME§ predicts that marine mammals are likely to be
behaviorally harassed in a manner we consider Level B harassment when exposed to underwater
anthropogeme noise above received levels of 120 dB re 1 pPa {rms) [or continuous (e.g.,
vibratory pile-driving, drlhog) and above 160 dB re 1 pPa {rms) for mtermittent (e.g., impact
pile driving) sources...Both Rio Grande and Annova’s activities include the use of continuous
(vibratory pile driving and removal) and intermittent {impact pile driving) sound sources;
therefore, the 120 and 160 dB re: 1 uFa (rins) are applicable.”). When background noise levels
are higher than the continuous noisc threshold of 120 dI3 ning, WMTS may adjust this tlreshold
upward “slightly.”*"! The adjusted threshold should be determined by NMFS during
consultation.”* NMFS$’s ESA concurrence letler mentions that background noise levels in the
chanmel are 130 dT3 rms, but 1t docs not inelude any discussion of adjusting the contimuous source
Tevel T3 harassment level for mid-frequeney ectaceans (such as bottlenose dolphins) of 120 dI3
rms upward 1o account for background levels.®'? Again, with regand (o marine mammals, the
ESA concurrence letler only evaluated impacts io ESA-listed species, none of which were CO3-96 C03-96 See response to comment CO3-92.
expected to be in or near the channel, where in-water pile driving activities would occur. Since

bottlenose dolphins are not ES A-listed, impacts to them, and the potential for harassment of

dolphing, were not evaluated in the ESA concurrence letler.
Although NMFS's ESA concurrenee letter did not caleulate the radius for unpacts with

regard to dolphins, it did calculate the impacts with regard to sea turtles, which share a

2 See NOAA Figherics, ESA Scetion 7 Consultation Tools for Marine Manunals on the West
Coast, https:/rwww fisheries noaa goviwest-coast/endangered-gpecics-conservation/esa-seclion-
7-conzultation-tools-marine-mammals-west {**The 120 dB3 threshold may be slightly adjusted if
background noise levels are al or above this level ™.

212 See id. (“Through consultation with NOAA Fisheries staff, the 120 d3 rms threshold may be
adjusled il background sound is al or above this level.™).

213 See NMES Commuonwealth Concurrence Tetter, at 3 (“Based on ambient noise levels

measured in comparable walerbodies, the Caleasieu Ship Channel is anticipated 10 have a
representative ambient noise level of about 130 dB BMS.™)
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behavioral effects threshold of 160 dB rms for pulsedfintermittent sounds, such as impact pile
driving, NMFS thus calculated the radius thal would be ensonilfied (o 160 dB rms by impact

driving, gven wilth the applivalion of both cushion blochs and bubble curlains Lo mitigale the

sound impacts. 21 NMF8’s analysis concluded that the area ensonified to 160 d3 rms from
impact driving, even with mitigation, would be as follows:

+ 42-inch diameter steel: 1,523 feet

+ 48-inch diameter steel: 1,523 feet

s 54-inch diameter steel: 1,523 feet

e 90-inch diameter steel: 3,281 leel
Thus, even with cushion blocks and hubble curtains, the entire width of the channel would be
ensonified to the threshold of 160 dB rms, the threshold NMFS recognizes as Level B ces-91 C03-97 See responses to comments C03-92 and CO3-93.
harassment for mid-frequency cetaceans such as dolphing from pulse sources such as impact
driving,

Motably, the values presented in the DEIS are not consistent with the radii above from the

NMFS ESA concurrence letter, and are vastly lower than the corresponding radii calculated by

NMFS.* The DEIS asserts that with the same mitigation measurcs (cushion blocks and bubble
curtains), the corresponding radii for the area ensonified to 160 dB mms by impact driving are
only:

®  42-inch diwmeier steel: 10 feel

+  48-inch diameter steel: 10 foet

¢ Sd-inch diameter steel: 23 foet

+  96-inch diameter steel: 112 foet, 2%

This dilference does nol appear 1o be the resull of a change in the number of piles, piles

per day, impact hammer strikes, or amount of vibralory doving Lo starl installation of the piles,

21 Seg NMFS Commonwealth Concurrence Letter, at 13—14, Table 5 (stating that radius of
bihavioral ellecls threshold area was “*Based on 10-15 dB noise reduction resulling [rom use of
cushion blocks and bubble curtaing.™).

5 See DEIS at 4-111, Table 4.6 2-3.

25 DEIS at 4-111, Table 4.6 2-5.
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as those values are all unchanged between the NMTS TSA concurrenee letter and the DEIS. T
Moreover, in March of 2021, Commonwszalth’s consullant contacled NMFS because his
caleulations ol the impacts with mitigation showed radii of impact for behavioral elfects an order
of magnitude smaller than the values NMTS had calculated in the October 2020 T8A
concurrence letter. 2'¥ NMFS staff informed Commonwealth’s consultant that the numbers in the
concurrence leller were correct, and already took into account the miligalion measures, and,
further, indieated that the spreadsheet tool the consuliant was wsing may contain an error that

8 Commeonwealth’s consultant responded, “we will use the values vou

caused the discrepancy.
provided in the |concurrence| letter and proceed accordingly unless we hear otherwise from
you.”*2 The May 4, 2021 Biological Asscssment transmitted from FERC to FWS shows radii
for behavioral effects that are identical to the values in the October 2020 NMTS concurrenee
letter and, again, makes clear that those numbers already talie into account noise reduction from
the use of cushion blocks and bubble curlains.*! The public dockel does nol appear 1o contain
any documents that explain why the numbers presented in the DETS for the radii for the 160 dB3 Ci03-98 CO3-98 See response to comment CO3-93.
g threshold are incongistent with the October 2020 concwrence and the May 4, 2021
Biological Assessment.

Furlher, it is plain from the radii caleulaled by XMFS in the Oclober 2020 concurrence
letter that the 330 ft (100 meter) wildlife observer buffer proposed by Commuonwealth will not C03-99 C03-99 See response to comment CO3-92.

preclude Level B harassment of dolphins, and that a vast area in thiz narrow portion of the

¥ Compare DEIS at 4-109, Table 4.6 2-4 with NMFS Commenwealth Conewrrence Letter, at 7,
Tahle 3.

3 See E-mail exchange between John Brewer (Cardno) and Mike Tucker (NMFS) (hereinaiter,
“Cardno-NMTS emails™) (attached), at 2—3 (email dated March 5, 2021 at 4:58 PN} (comparing
radius of 1523 i [rom coneurrence letter to value of 152,28 [t generated by consullant’s use of
spreadsheet model, inter alia). document was obtained by Sierra Club from NAMES in response to
FOIA request {DOC-NOAA-2022-000822 as record (illed “2022-000822-1IR-UR-0099.pd[.”

219 Seg idat 1-2 (email dated March 9, 2021 at 9:43 AM).
220 See fdal 1 (email dated March 9, 2021 al 10:37 AM).

2 T etter to 178, Fish and Wildlife discussing the request to initiate formal consultation for the
Commonweallh Project under CP19-302 (Max 4, 2021 Biological Assessment), Table 2.2-2 (21-
22 of BA), Accession 20210504-3050,
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channel will subjected to sound levels resulting in Tevel ! harassment. Indeed, as long as the
dolphins are over 330 01 from the pile location, Commonweallh seemingly would procesd with
pile driving, even though the resull is that the entire widih ol the shipping channel will be
enzonified to levels causing Tevel B harassment of dolphing (160 dB3 rms from impact C03-99 €03-99 See response to comment CO3-92.
sources).”?? Maoreover, the DEIS states that Commonywealth actually only intends to stop
operations ol equipment 1hat 15 within 30 [ of the marine mammal, not all equipment witlun the
330 {1 observation buffer,*** Again, this apparenily means thal as long as the dolphins are more
than 50 1t from the operating pile driving equipment, pile driving activities will commence,
ensonifying the entire width of the channel to Level B harassment sound levels. Commonwealth
also proposes to mitigate impacts by the use of a “soft-start™ approach to mle driving, which CO3-100 CO3-100 See response to comment CO3-92.
entails gradually inercasing the intensity of pile driving to allow fiec-swinmming aquatic lif to
leave the area.** But the “soft start” approach seemingly does not eliminate Level B harassment.

Oslensibly, inereasing the noise level until the marine aninials are so disturbed by the noise thal

they interrupt their nornal hehavior to flec the area is Tevel T3 harassment,*? Although this

2 See DEIS at 4-112(*Turthermore, the trained wildlife observer ceasing operations if any
protected spacies is observed within 330 feet of active construction, operation, or vessel
movement, would minimize impacls on these species.”™).

223 DEIS at 4-110 (¥if a protected species is seen within 330 feet of active construction,
operation, or vessel movemenl, implement all appropriate precaulions to ensure ils protection,
including cewsing operalion of any moving or mechanical constnucion equipment oloser tharn 50
Jeet trom the species and remaming om operational stand-down until it has departed the Projact
area of its own volition.™) (emphasis added), see also DEIS at 4134 (“*Commonwealth stated
that a huffer zone of 50 feet around pile-driving areas would he monitored prior to and during
pile driving. Il a manales is spolled in the buler zone, work would nol begin or would be halied
until the manatee has left the arca or has not been observed in the butter for 30 minutes. ™).

224 See DEIS al 4-112 (“IC fish, sea turlles. or marine mammals are in the vicinily of the Project
at the beginning of construoction activitics, we would cxpect thom to move away from the noise
disturbances, beginning with the soft start of the pile driver, and continue their normal behavior
beyond the affected zone and return once construction activities are completed.™).

225 An act that “has the potential to disturb a marine mammal or marine mammal stock in the
wild by causing disruption of behavioral patterns, including, but not limited to, migration,
breathing, nursing, breeding, [eeding, or shellering” but which does nol have the potential o
igure a marine manunal is “Leve]l B harassment.” 16 US.C. § 1362(18) Dy, 30 C.T.R. § 216.3.
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measure might avoid more severs forms of take, such as Level A harassment or injury, thero is
no ndicalion that il would preclude Level B harassment, or render it unlikely.

The DEIS atlempls 1o disimiss the behavioral dislurbances 1o marine mammals as not
significant, failing to address the plain fact that absent authorization from NMTS, Tevel 3
harassment is prohibited by the MMPA and therefore unlawful. Dismissing these impacts as not
sipnificant cannol be squared with the lext and purpose of the MMP A, which was 1o provide
stringent protections to marine mammals, even from disturbance. Authorization of such take
requires not only that it have no more than a negligible impact on the stock, but also that it
affects no more than a “small number™ of the stocle which NMES currently evaluates based on
the proportion of the stock’s population that would be subject to the forms of take in qucstion,?2°
Tor a stock such as the Caleasicu Lake bottlenose dolphin stock, which may have a population
limited to only a few dolphins traveling in a single pod (as prior estimales were U-6 dolphins), it

is by no means clear that Level B harassimenl could be authorived.

The DEIS also entirely fails to show the radii for the area ensonified to the Level B
harassment threshold from non-impulse sources (1.e. vibratory driving) Tor mid-frequency
cetaceans.” The only reason proftered for failing to report the area ensonificd by the vibratory
pile driving is that the NAFS |20186| model *does not provide calculations for vibratory pile
driving using noise attenuation|.|"**® In other words. the DEIS asserts that because the model it
chosc to use was not st up to aceount for the reduction in the radii for the ensomiticd arca that
would result from the use of bubble curtaing, it chose to present no information at all about the
exlenl of the area ensonified to Level B harassment thresholds by the vibratory driving.

Furthermore, the DEIS [iils lo evaluale whether (here is any other way (o eslimale the mitipaled

26 See Takes of Marine Mammals Incidental to Specified Aetivities; Taking Marine Mammals
Ineidental to Construction of Two Tiquefied Natwral Gas Terminals, Texas, 85 Fed. Reg, 27365,
al 27386, May ¥, 2020 (explaining NMFS’s interprelalion of “small numbers™ requirement).
NMFS asserts that it considers the take to affect only *small numbers™ if the proportion of the
stock or species populalion subjected 1o taking 15 under a thied). Ses 7l

27 120 dB rms, or some adjusted threshold that should be determined by NMFES through
consultalion with that agency.

28 DLIS at 4-110.

Filed by Siarra

b, A

et Saciety, Center for Biolagical Thiversit,
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impact radii using any other analytical method. Tor example, the DTIS does not explain why it
cannol reduce the source sound level by the reduction amount associaled wilth bubble curlain vse,
and then use thal reduced sound level as the starling inpul 1o caleulate the radii through which
noise will exceed the T.evel T} harassment threshold.®®  Consequently, the DFIS fails to provide

e E CQ3-103 C0O3-103  See response to comment CO3-92.

the data necessary to evaluate whether Level B harassment will occur due to vibratory driving

%3 al distances from the piles thal are greater than the

impats that exeeed the relevant threshol
builer that Conunonweallh has proposed to maintain between pile driving and any observed

marina mammal. The reasons proffered for this failure are arbitrary and capricious, and

constitute a failure to take a hard look at the impacts.

¢} The DEIS Fails to Take a ITard Look at the Cumulative Impacts
of Harassment on Bottlenose Dolphins from Pile Driving Noise in
the Shipping {hannel

With regard Lo the cumulalive impagts [tom pile-driving, the DEIS stales:

Only pile driving at the CP2 I.NG project would have the potential
to add cumulative efTects with the Project. In filings with the
FERC, CP2 LNG has indicated in-water pile driving associated
wilh construetion of the CP2 LNG marine facilily would likely
include the same noise mitigation techniques that Commonwealth
would implement. Cumulative impacts on aquatic speeies from
underwater noise associated with pile driving could occur if both
projects conduet pile driving aclivilies concurrenily; however, 10
the geographic scope for underwaler noise for the CP2 LNG
project is reduced to the same distanee as that of Commonwealth’s,
the areas in which impacts on aquatic species could occur would
be limited in geographic scope and readily avoidable by most
species. !

29 See, e.g., Takes of Marine Mammals Incidental to Specified Activilies; Taking Marine
Mammals Incidental to Construction of Two Liquefied Namiral Gas Terminals, Texas, 85 Fed.
Reg. 40250, 40252, 40252, Table 1. Notes 1-3 (July 1, 2020 (explaining that NMFS reduced
source sound levels for vibratory pile driving by 7 dB to account for the use of a double bubble
curlain; fd. al 40239 (using a praclical spreading loss model lo estimale Level B harassment
distances for the vibratory sources).

30 120 dB rms, or some adjusted threshold thal should be determined by NMFS,
=1 DEIS at 4-336,

Comitents on the Deaft EIN for the Commonwealth LNG Project CF19-502 Page 83
Filed by Sievra Club, Audubon Saciety, Center for Biolagical Diversitv,
Louisiana Bucket Brigade. Micah 6:8 Mission. RESTORE, and Turilz Islond Restoration Network May 23, 2022

Non-Governmental Organizations Comments



Non-Governmental Organizations
CO3 - Sierra Club, Audubon Society, Center for Biological Diversity, Louisiana
Bucket Brigade, Micah 6:8, RESTORE, and Turtle Island Restoration Network

Document Acceseion #: 20220523-5173 Filed Date: 05/23/2022

As detailed above, NMTS™s October 2020 concurrence letter shows that, even with
miligalion. the pile driving activities for the Commonwealih project will ensonily the enlire
width of the shipping channel 1o Level B harassment levels for bolllenose dolphins. The EIS
should evaluate whether hoth of these projects, even with mitigation, will be ensonifying the
entire width of the shipping channel to T.evel B harassment levels concurrently, creating a

siltation where dolphins could be cauglht belween two large areas of Level B harassment causing

“behavieral blockage™ of the channel, preventing them from either moving norh toward Lake CO3-104 CO3-104 See response to comment CO3-92. Additionally, the Project’s

. b
Calcasien or southward to return to the Gulf. FERC should evaluate the need to impose contributions to cumulative impacts on aquatic life are discussed
restrictions on the pile-driving activities for these projects to prevent noise impacts that would in section 4.13.2.2.

ereate a behavioral blockage in two portions of the chamnel at the same time. This evaluation

should be based on caleulations of what the radii for the Level B harassment thresholds arc for

both projects with the proposed mitigation.

Nolably, CI'2 may be underestimaling the exient of impacls from pile driving aclivilies.
The calenlations that CP2 trangimitted to NMTS on February 25, 2022 to initiate consultation
show that CP2 used data for 96-inch piles in calculations of the radii affected by impact driving
120-inch and 144-inch piles, and used dala for 72-Inch piles 1o caleulate the radii aTecled by
vibratory driving of 120-inch and 144-inch piles.**? The spreadsheets appear 1o indicate thal CP2
simply used the values for the smaller piles, because those were the largest sizes for which data | 03105 CO3-105 The Project’s contributions to cumulative impacts on aquatic life,
was available in the Caltrans compendium, and do not state that CP2 made any attempt to in conjunction with the CP2 LNG project, are discussed in
account [or the realily thal the piles they are using are much, much larger than the lop size i the section 4.13.2.2.
Caltrans data set {e.g., by extrapolating values based on trends in the Caltrans data sct related to

pile size). If C1'2 is simply using the sound data for the much smaller piles without any

adjustment to account for its use of much larger pile sizes, then CI'2 may be underestimating the

arca of impacts that would constitute MMPA harassment.

232 See Letler [rom Peter G, Bell (Venture Global) to David Bemhart (NMFS) Re: Requesi for
Initiation of Txpedited Informal Consultation under Scetion Ta)2) of the Endangered Specics
Act for the Venture GGlobal CP2 LNG and CP Express Project, Feb. 25, 2022 (*CP2 request for
consultation™), at 3A-2, 3A-4, 3A-5, and 3A-7 (attached). This document was obtained by Sierra
Club [rom NMFS in response 1o FOLA request £DOC-NOAA-2022-(00822 as record tilled
“2022-000822-1IR-UR-0007.pdf.™

Comisients on the Deaft EIY for the Commonwealth LNG Profect CF19-502 Page 86
Filed by Sierva Yudiibint Society, Center for Biolagical Diversitv,
Louisiana Bucket Brigade, Micah 6:8 Mission. RESTORE, and Turtlz Islond Restoration Network May 23, 2022

Non-Governmental Organizations Comments



Non-Governmental Organizations
CO3 - Sierra Club, Audubon Society, Center for Biological Diversity, Louisiana
Bucket Brigade, Micah 6:8, RESTORE, and Turtle Island Restoration Network

Docunment Acceseion #: 20220523-5173 Filed Date: 05/23/2022

Towever, the DEIS does not provide an opportmmty for meaningful review of TRRC's
Required EFH Assessmenl because il is only in ils initial stage. FERC only includes an inilial
EFH Assessmenl in the DEIS and the dates ol the initial commmunications belween the Applicani

and NMTFS. DEIS at 4-117. The Applicant™s communications ag outlined in the DRI notably do . . . .
C03-106 C03-106 Section 4.6.3 describes the revised EFH assessment reflecting

Commonwealth's most recently proposed Project details. The
EFH Assessment is included as appendix D.

not include data on formal EFH consultation, as the Applicant only initiated on the same day as
the publication of this DEIS. ! The nexl crucial steps in the EFH process — the EFH
Conservation Recommendations by NMFS and FERC’s response to those reconunendations

have not ocourred yet, and thus will not be available during the public comment period for the

public to review and provide feedback. For example, FERC states that *After reviewing the EFH
Assessment, NMES will provide recommendations to the action ageney regarding measurcs that
can be taken by that ageney to conserve ETIL” DEIS at 4-116. Thus, the public docs not have a
meaningful opportunity to review possible future recommendations to conserve EFH.
Furthermore, NMFES recommends consolidaled EFH consulialions with inleragency eoordination
procedures required by other stanutes, such as NEPA and the T8 A, to reduee duplication and
improve efficiency. 7d.

In this initial step of the EFH consuliation in the DEIS, ™ FERC has no adequately
considered or provided miligation for the demonsirated harmlul impacts of other TNG lacilities
on fishers. Several National Oceanic and Atmospheric Administration (NOAA) documents CO3-107 C03-107 See response to comment CO3-106.
demonstrate the high level of concern about the impacts of LNG facilities on fisheries in the Gulf
of Mexico, but none of those impacts were considered as part of FERC's DEIS. First, in a 2017
Report from the National Essential Fish Habitat Summit, LNG was identified as one of three
“emerging issues” in the Southwest Region: 2%

“In many Gult of Mexico LNG facilities, seawater is used to reheat
liguad malural gas and 1s then discharged back inte the ocean at

#1 sccession 20220331-3034.

3% FERC requesis iniliation of EFH consultation with NMFS and request that NMFES consider
thig dratt LIS its ETII Assessment. DEIS at 4-117,

PO NOAA Technical Memorandum NMFS-OHC-3, August 2017 (“NOAA Technical
Memorandum'™), available at htps://spo . nmfs.noaa. govisites/detanlt/files/ TM-OTIC3. pdf. and
attached.
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on an asscasment of TNG facilitics, the NOAA Tisheries Southeast

Fisheries 8cience Center recommended that flow-through LNG

systems in the Gulf of Mexico should be avoided in favor of closed

loop syslems. The negulive impacls 1o fishery species and living

marine resources in the Gulf from a single flow-through facility

eould be patentially severe, and comulative impacts from multiple

facilities were conzidered a threat to fishery resources.”

‘1he only mitigation proposed for impacts to fisheries and EFH is the Applicant’s

wellands mitigation proposal (see Section V' for weilands discussion of these cominenis).
Additional mitigation should be included to minimize impacts to fizheries from the impacts

dizcussed above.

A, Impacts on Fishing and Recreational Vessel Travel in the Ship Channel

The proposed Terminal site for the Project is at the southernmost extent of the Caleasicn
Ship Clinnel, approximalely 500 feel foon its conlluence with the Gull of Mexico, on the
easlem shoreline of the ship channel. DEIS at 4-167. During operalions, securily zones for LNG CO3-108 Security zones are addressed in sections 4.9.7,4.9.11.2, and
carriers in transit would impact recreational and commereial fishing vessels within the Calcasieu 4.13.2.6.
Ship Channel because they would be required to exit the security zone while the LNG carrier
passes. DEIS al 4-168. FERC concludes that these delays would be lemporary, and thal secuntly
zone closures would be expecied 1o Last no more than one hour and are not expected 1o
significantly impact recreational or commercial fishermen. fd. However, FERC later concludes
that the moving security zone around LN carriers has the potential to close the channel to
tratfic and rcercation, and that, ifall LNG cxport terminals proposed for Caleasicu Pass and Lake
Caleagicn are eongtructed, this could ocour more frequently. DEIS 4-343. According to the
Calcasieu Ship Channel Traffic Study referenced in the DEIS. tratfic in the channel is projected
1o double to 2,183 vessel calls in 2023, DEIS at 4-167. Approximalely 800 of these new vessal
ealls arc projected to involve LNG carricrs. Jd, During Commonwealth operations, up to 156
T.NG carriers would call at the Ternuinal per year. 74, Due to the location of Commonwealth
LNG al the mouwih of Caleasieu Pass, FERC must assess whether the moving securily zones C03-108
around the LNG carriers calling upon Commonwealth will impacd access (o and foom Caleasieu

Pass and the Gulf of Mexico.
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The increased vesscl traffic to and from the export terminal, in tandem with the
destruction of essential fish habitals, would [urther inlerlere with commercial fishing operalions.

This is one of the primary elfecls expected Lo resull from similar ING projects.”™ For instance,

experts commenting on Oregon’s Jordan Cove Fnergy Project said the project would have CO3-109 €03-109 Ves§el raffic impaCts. on commerCia.l ﬁSheries, are addressed in
section 4.9.7 and section 4.6.3 describes a revised EFH

undermined “decades of work to protect fishing opportunities™ off the coast of Oregon, which assessment reflecting Commonwealth's most recently proposed
risks undomg the advances thal came aboul afler “billions of dollars™ were invesied to restore Project details.
salmon habitat in the region.®

‘The DEIS also fails to consider the interplay between the tourism and commercial fishing
and shrimping industries. Damage to the commercial shrimping industry could also lead to a
decrease in the number of tourists, which in turn could decrease the number of customers CO3-110 CO3-110 The petrochemical industry is already highly present in the Lake

available to local shrimpers, Not to mention, tourists may be dissuaded from buying locally-
caught shrimp in an area dominated by petrochemical industry. While studies about this form of
“seafood tourisim™ are not readily available aboul Louisiana, LNG-[rendly coastal areas such as

New South Walos in Australia find that domestic tourists expect to cat local scafood when

3% A Bricting Paper from the Guide to Commaercial Frameworks for LNG in North Amcrica,
(ovember 7, 20063, available at https/fwww beg utexas.cdudiles/energyecon/global-gas-and-
Ing/CEE_offshore INCh.pdf, ("Commercial Frameworks for LNG"), available at

hitps:Awww. bepulexas edu/liles/energvecon/slobal-pas-and-lng/CEE  olfshore LNG.pdl and
attached.

¥ “Seience Shows Vital Fish Tabitat Threatened by Proposed Oregon T.XG Terminal,”
Colnnbia Riverkeeper (Tebruary 5, 2015) {“Tish Tahitat Tlwcatened by T.NG™), available at
hitps:/fwww.columbiariverkeeper.oranews/201 5/ 2/science- shows-vital fish-habitat-threatened-
proposed-orepon-lng-lerminal, allached; see also Enc de Place and Paelina DeSiephano, “Jordan
Cove Energy Project, LNG Facilily May Harm Water Qualily, Salmon Runs,” Sightline Inslitule
(Avgust 1, 2018) (“LNG May ITarin Salmon Runs™), available at

hittps:/fwww.sightline. org/201 80801 jordan-cove-energy-project-oregon-could-harm-water-
quality-salmon-runs/ and attached.

Comisients on the Deaft K1Y for the Commmawealth LNG Profect CF19-502
Filed by Sievra s Saclety, Center for Biological Diversity,
Lauisiana Pm,.lz Frigade, Micah 0.8 Mission. RESTORE, and Turilz .fs?mad}'fesma ation Network

Hage U2

May 23, 2022

136

Charles and Calcasieu Ship Channel region. Commonwealth's
presence or absence in this region would not make a difference
from this perspective. Louisiana as a whole has a large
petrochemical industry presence but is still well known as a
seafood destination. Further, FERC has received no comments
from commercial fishers, shrimp industry representatives, or
local fishing guides indicating that their industries would be
affected by this project.
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heulth PO Box 66226 healthyquif.org
Houston, TX 77266

23 May 2022

Kimberly D. Bose, Secretary

Federal Energy Regulatory Commission
888 First Street NE, Room 1A
Washington, DC 20426

RE: CP19-502 Commonwealth LNG Fossil Gas Export Terminal and associated

facilities

Dear Commissioners and Ms. Bose,

| am writing on behalf of Healthy Gulf' to incorporate the comments and content
submitted by Sierra Club et al., regarding the Draft Environmental Impact Statement
{"DEIS") prepared for the Commonwealth LNG fossil gas export terminal project.? We
advorate the “No Action” alternative. We also wish to clarify the Healthy Gulf position
on carbon capture and sequestration ("CCS"), in partial reference to the Sierra Club et
al., comments. CCSis not a solution for the climate crisis. While CCS may be
feasible, or may be found to be feasible in the future by regulating agencies, Healthy
Gulf maintains that CCS is a false solution that entrenches the fossil fuel industry even
further at a time when we need to be transitioning to renewable energy.

While Healthy Gulf agrees that there is inconsistency in the way other agencies
have handled CCS proposals versus FERC, we maintain that CCS is ineffective,
inefficient, unproven and entirely not in the public interest. Below, we summarize
several ways the publicis not served by CCS.

CCS is prohibitively expensive, energy-intensive, unproven at scale, and does
not reduce carbon in the atmosphere.® Of particular importance to targeted
environmental justice and climate justice communities in Louisiana and Texas, the
technology also poses environmental, safety, and health risks.* CCS technology
entrenches reliance on fossil fuels rather than accelerating the needed transition to

"Healthy Gulf is a diverse coalition of individual citizens and local, regional, and national organizations committed
to uniting and empowering people to protect and restore the natural resources of the Gulf of Mexico,

? https://elibrary ferc. govieLibrary/filelist?accession number=20220523-5151&optimized=false

3 Center for International Environmental Law, C‘my?ommo the Mwh o{&irbon Free Fossil F'a.'eh’ FI’IJ} Carbon
Capiure Is Not a Climate Solution, availabl i /e i

solution/

4 Center for International Environmental Law. Carbon Capture and Storage: An Expensive and Dangerous
Praposition for Loutsiana C it ilabl at ht s0/twww . ciel org/carbon-capture-and-storage-an-expensive-

C04-1
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cheaper and cleaner renewable energy.® CCS masks the carbon emissions from an
underlying source, which enables that source to continue operating rather than being
replaced altogether. Adding carbon capture to coal- or gas-fired power plants makes
them more expensive, less efficient, and less competitive than renewable energy
projects, which are already the cheapest source of electricity for most of the country
and most of the world.

At every stage of their lifecycle - extraction, refining, transport, use and
disposal - fossil fuels release a wide array of pollutants, many of which pose a known
or suspected hazard to humans and the environment. For example, a recent study
found that burning fossil fuels produces fine Particulate Matter ("PM”} pollution, and is
responsible for millions of deaths worldwide.® The study found that in 2018,

CO4-1

approximately one in five deaths globally, or 8.7 million premature deaths, were
linked to PM pollution from fossil fuels. Indeed, by requiring greater use of fossil fuels
to power the CCS process itself, CCS may actually exacerbate these harms,

In conclusion, Healthy Gulf remains opposed to CCS as a climate solution or a
mitigation for carbbon emissions. Despite any feasibility that could be determined by
any agency, CCS serves as a tool to justify the continuation of the fossil fuel industry.
In order to address the climate crisis, we must address the fossil fuel industry,

Best regards,

Pnosin %ﬁﬂ

Maomi ¥oder, Staff Scientist
Healthy Gulf

PO Box 66226

Houston, TX 77266

(5043 525-1528 x 213
naomi@healthygulf.org

* Cweenpeace, Malse Hope Why carbon capiure and storage won 't save the climate,

hupa s greenpeace ovg/nsafapreontentfopleadsdepaceGlobal nsadreport 2003  Talse- hope-why-cabon-
capture.pdi’

® Kam Volra ct al., Global moviality from surdoor fine paiticulizte pollition generated by fossil flicl combustion:
Resulta Mo GROS-Chem, 195 Tinvil. Research 1107354 (2021).

2
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CO5-1 Safety of the Terminal is discussed in section 4.12. The project

Document Accession #: 20220519-5031 Filed Date: 05/19/2022 WOuld not be allowed to be Constructed w1thout the PHMSA
Letter of Determination, which was issued by PHMSA on August
2,2022.
RESTORE
P.O. BOX 233 . . .
LONGVILLE, LA 70652 CO5-2 As noted in section 1.2.3, the USCG conducted an extensive
~ (337)-725-3690 review of Commonwealth's WSA and issued an LOR for the
el R Mav 19. 2022 Project on March 7, 2019. The WSA report contains Sensitive
Kimberly D. Bose . Security Information (SSI) that is controlled under 49 Code of
Secretary o Federal Regulations (CFR) parts 15 and 1520. No part of the
Federal Energy Regulatory Commission WSA report or record may be disclosed to persons without a
888 Iirst Street NE, Room 1A « M .
Washington, D.C. 20426 nped to kn_ow, as dgﬁnpd in 49 CFR p.aI.'tS 15 and 1520, except
with the written permission of the Administrator of the
Filing of Comments on Commonwealth LNG DEIS Transportation Security Administration or the Secretary of

Docket Nos. CP19-502-000 and CP19-502-001 Transportation. On April 19, 2022, Commonwealth provided a

Waterway Suitability Assessment Update to the USCG, as

requested in the LOR to be conducted once the Venture Global
Thank you for making the Draft Environmental Impact Statement available and giving Calcasieu Pass Project was operational.
the public an opportunity to submit comments.

Dear Secretary Bose,

As I said during the Scoping period, RESTORE’s primary concern is public safety.

I was very glad to see that the National Fire Protection Association Standard 59A for
LNG projects has been extensively-incorporated into the DEIS.

However, it seems premature for FERC to conclude that your recommended mitigation COs5-1
measures intended to provide adequate fire protection for the offsite public are actually adequate
before you get the Letter of Determination from a cooperating agency: the USDOTD Pipeline
and Hazardous Materials Safety Administration

Furthermore, I have been unable to find the U.S. Coast Guard’s WSA (Waterway
Suitability Assessment) which should have been included at least as an appendix so that the
public could determine whether or not that basic component of vour decision-making process COs-2
resulted from a comprehensive study by the Coast Guard and whether or not that WSA is entirely
relevant and adequate.

According to the Coast Guard document NVIC 01-2011%The WSA should go into as much detail
as possible. Key assumptions should be identified and a sensitivity analysis performed to determine
how much the outcome of the risk assessment is impacted by a slight change in any of the key
assumptions.” Without that WSA being included in the DEIS it is impossible for the public to know
if the Coast Guard performed that sensitivity analysis for the Calcasieu WSA,

On that topic of the suitability of the Calcasieu Ship Channel for safe LNG operations,
there should have been extensive modeling of conditions now and if the Commonwealth and
Venture Global CP2/CP Express tanker berths are ever built.

139
Non-Governmental Organizations Comments



Non-Governmental Organizations
CO5 — RESTORE

Document Accession #: 20220519-5031 Filed Date: 05/19/2022

CO5-3 Safety of the Terminal and LNG vessels is discussed in section
4.12.1. As discussed in section 1.2.3, the U.S. Coast Guard
The American Association of Port Authorities” Facilities Engineering Committee once (USCG), conducted an extensive review of Commonwealth's
did a PowerPoint presentation: “Predicting and Mitigating Passing Ship Surge Effects in 2 Waterway Suitability Analysis (WS A) and issued a Letter of
= ey : < COs5s
Harbors.” Surely the technologies known to that committee are precisely what should have been Recommendation for the Proiect on March 7. 2019 noting the
employed by FERC and its cooperating agencies, including the USCG, before issuing the DEIS. tability of the Calcasi Sfl' Ch It ’ felv handl g |
suitability o ¢ Calcasieu 1p annel to sarely handle vesse
At least FERC does, on PDF Pages 116 and 121 recognize that there are strong currents traffic related to the Project in addition to the vessel traffic of
at the location of the proposed Commonwealth ship berths. How a Commonwealth tankership other companies present on the Calcasieu Ship Channel. On April
rotating in the proposed turning basin during a strong incoming or outgoing tide might affect the . et
cryogenic hose connections and secure mooring of a CP2/CP Express tankership being loaded CO5-3 19,2022, Commonwealth provided a Waterwa}’ Suitability
right across the Ship Channel should have been modeled by the Coast Guard. The information, Assessment Update to the USCG, as requested in the LOR to be
if it really exists, should have been provided in the Draft Environmental Impact Statement. If conducted once the Venture Global Calcasieu Pass Project was
the Coast Guard did not do such simulations its WSA is meaningless. operational
I am pleased, meanwhile, to see that FERC has at least begun to contemplate the big fire CO5-4
pessailifhtye Comment noted.
PDF Page 277:
“The 37.5kW/m?2 (approximately 12,000 Btw/fi2-hr) flux level is associated with producing pain in less
than 1 seconds, first degree burns in 1 seconds, second degree burns in approximately 3 seconds, 1
percent mortality in less than 10 seconds, and 100 percent mortality in approximately 30 seconds,
assuming no shielding from the heat, and is typically the critical heat flux for unpiloted ignition of
common building materials (e.g., wood, PVC, fiberglass) and degradation of unprotected process
equipment after approximate 10 minute exposure and to reinforeed concrete after prolonged
exposure.”
COs5-4

PDF Page 331:

“The infrastructure and communities that could be impacted by a fire with 10,000 BTU/ft2-hr radiant
heats extending ofTsite, include a residence, the John W. Stone Oil distribution center, and a portion of
Louisiana Highway 27 (LA 27). The infrastructure and communities that could be impacted by a fire with
1,600 BTU/fi2-hr radiant heats extending offsite, including the Calcasieu Pass LNG facility, the Monkey
Island Pilot’s Dormitory and the previously mentioned infrastructure and communities within the 10,000
BTU/ft2-hr radiant heats. The unignited vapor dispersion is extremely unlikely but, if it occurred, could
extend farther offsite and could impact the following critical infrastructure: the Calcasieu shipping
channel ferry; LA 27 on both sides of the Calcasieu Shipping Channel; numerous local government
butldings including the Cameron Parish Health Unit, Court House, Police Jury Building, Cameron Parish
Sheriff’s department, Cameron Fire Department, Cameron Parish School District Offices, the Cameron
Parish Branch Library, and the Post Office. The following communities within the extent of the unignited
vapor release from a catastrophic failure of one of the LNG storage tanks could also impact the following
communities: nultiple residential homes, nultiple RV parks, several places of worship, and the Cameron
Parish Jail. FERC staff did not locate any schools, daycare facilities, boarding and care facilities, or
hospitals within the hazard footprints.”

However, FERC, you are shifting much of the burden for addressing the problem to other agencies
AFTER the project gets your approval. That is an inherent signal for those cooperating agencies to
simply take an easy way out thinking they can pass all bucks back to you. Every duty that any of those
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other agencies have should have been fully-completed BEFORE you issued the DEIS with your CO5-4
conclusion that your recommendations mitigate the fire tragedies that could happen.
Getting back to the incorporation of the NFPA Standard 59A, there should be in the DEIS an CO5-5 Section 4.12.1.2 explains that 49 CFR 193 requirements prevail
understandable explanation of the FERC statement that there will be “regulatory pre-emption in the event | (5.5 if . fli . ired b
of a conflict.” Does that mean that if the NFPA Standard 59A is too stringent for the company to attain over NFPA 59 if there is a conflict. NFPA 59A is required by
that FERC will allow the company to slide by with something less protective of its workers and the federal code to be followed. USDOT PHSMA is responsible for
publict enforcing 49 CFR 193 and the incorporation of NFPA 59A.
Whe will confirm that the applicant actually, if permitted, attains each of the requirements of NFPA 59A? FERC staff has an interagency agreement for coordinating

) ) i i § inspections and findings, including any possible violations of
On PDF Page 287-289 of the DEIS it was very interesting to see that FERC properly put “on hold” federal lati th f "
approval for issues related to flare design and emergency shutdown procedures and requested additional cderal regulations or other unsale practices.
information. It really would have been even more proper to delay issuing the DEIS until all the
information had been provided.
Similarly, the HAZOP (Hazard and Operability Review) should have been made adequate and provided COs5-6 Safety of t.he Terminal .IS discussed in SeCFlOH 4.12. The ?Otlce to
to FERC as requested, but before the DEIS was released. COs5-6 proceed with construction would be pending all appropriate

o ) ) ) X permits and approvals of design being obtained by
Still in that section of the DEIS it does appear that pressure vessel issues and the company’s Hazard C lth
Mitigation Plan are not yet resolved which again should have been done before release of the DEIS. ommonwealth.
PDF Page 293 raised an issue that I could not confirm by looking at diagrams available and that is the
allowance of the outer concrete shell of each big storage tank to be considered the 59A-required
impoundment capable of containing the entire volume of spillage from the internal shell. T do not see . . .
how that full containment can happen since a split in the internal shell would allow liquefied methane to CO5-7 Per section 4.12.1.5, 49 CFR 193 requires the impoundment
escape the cooling system somewhat and begin expanding. Even if the expansion did not occur it is hard CO5-7 capacity tobe 110 percent of the liquid capacity which FERC
to visualize the narrow space between the inner tank and the concrete shell being large enough to . . : .
impound 50 thousand cubic meters. There should be a diagram in the DEIS proving, with the dimensions staff verified. Vapor formed from a Splll of the inner tank into the
involved, how much the intraspace could hold. outer tank would vent through the tank relief valves, which
Page-after-page shows that FERC is leaving until LATER various points of compliance with 59A. FERC staff also verified.
On PDF Page 314 FERC disagrees that the Commonwealth plan to protect the site from a 500-year storm
surge is adequate. Pages 338, 339, and 439 justifiably require Commonwealth to prepare and file better
information on floodwalls as well as seismic considerations. That is good news.
FERC on PDF Page 335 seems to revert back to an attitude of over optimism when it addresses the threat
to nearby people with “access and functional needs™ and the 27% of the people with household income COS5-8 Emergency response, including public sheltering in place and
less than $15,000 per year. CO5-8 . . : . 5
evacuation are discussed in section 4.12. Commonwealth’s
Certainly one thing that could be done to make sure that the elderly and disabled people within the zone Emergency Response Plans will discuss communication methods
of concern do not get burned up in their homes would be to require Commonwealth/Venture with the public, including how local emergency planners will
Global/CP2/CP Express to install throughout the region, a siren/speaker system such as exists in tact it b Nearlv all livi b
Calcasieu Parish, giving immediate public notification when an emergency first begins. Sheltering-in- contact community memoers. ear y a persons 1V1ng.nea1j y
place would not be an appropriate message, however. Instead the message would have to be “immediate the proposed Commonwealth facility live on the opposite side of
chacuation. the Calcasieu river; therefore, any evacuation by Commonwealth
Naturally, given the configuration of roads and the likelihood that a stampede of LNG facility employee faCility Pefsonnel are unlikely to interfere with any evacuations
vehicles trying to get away from spilling LNG would create almost immediate gridlock, the people of persons in the town of Cameron
covered in the environmental justice section of the DEIS likely would, as mentioned on PDF Page 335
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COs5-9 The comment refers to text that describes the current operations

Document Accession #: 20220519-5031 Filed Date: 05/19/2022 . . N . . .
of the Calcasieu Ship Channel. The situations discussed (i.e.,
security zones and vessel convoys) would not be caused by the
Commonwealth project; rather vessels calling on the
suffer “disproportionally high and adverse™ impacts, in other words, in a cascading conflagration scenario CO5-8

Commonwealth facility would be a part of the current standard

there would be no escape, just deaths. R . .
operating procedures of the Calcasieu Ship Channel.
The DEIS mentions on PDF Page 427 the “security zone™ and exclusion zone for boats on the Ship
Channel but the main impact seems to be, not what would happen with an actual fire, but the
inconvenience of everyone else afloat having to wait for the LNG tanker to come in, get moored, or get
unmoored and 12 miles past the end of the jetties. All of that needs to be made more clear and public. CO5-9
On PDF Page 393 there is talk of “convoys™ of LNG tankers coming and going. Before any further
decision is made about convoys, the U.S. Coast Guard should have a Public Hearing or at least an active
“outreach” to notify and get input from the shrimpers, commercial and sport fishermen, offshore oil
company support vessels, petrochemical tankers, cargo ship and barge enterprises. During the Coast
Guard outreach there should be full disclosure that the possibility of a very widespread fire is the real
reason for inconveniencing everyone else.

Blisters and burns are terrible things. Please do not ignore or minimize that reality in your deliberations.
Thank you again for allowing comments.
Sincerely,

Michael Tritico, Biologist and President of RESTORE
Restore Explicit Symmetry To Our Ravaged Earth
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RESTORE
P.O. BOX 233
LONGVILLE, LA 70652
(337)-725-3690
michaeltritico@yahoo.com
May 20, 2022
Kimberly D. Bose
Secretary
Federal Energy Regulatory Commission
888 First Street NE. Room 1A
Washington, D.C. 20426

Filing of Comments on Commonwealth LNG DEIS Pile Driving Issues
Docket Nos. CP19-502-000 and CP19-502-001

Dear Secretary Bose.

In the comments I filed during the Scoping opportunity I talked about the adverse impacts
of noise. Pile driving i1s a major part of the noise pollution that will be caused if you
allow this Project. Not only will it affect the humans nearby, but also the newly-
discovered species of whale that swims offshore, the manatees that long to return to the
Calcasieu ecosystem when it is restored, the sea turtles, fish, crabs, shrimp, other aquatic
organisms, birds, and terrestrial wildlife. For you to repeatedly shift the responsibility for
the issue to the National Marine Fisheries Service and for them to repeatedly downplay it
to give you cover for your conclusions that all will be okay if the NMFS
recommendations are followed - just sets up permitted noise mayhem which will cause
sufferings so that a corporation can make money. That is not what the public trusted to
be the ocutcome of the Environmental Impact Statement process.

Giving the company until the last second so that the public cannot see
before the end of the comment deadline Monday whatever plan Commonwealth has for
dredging noise impacts (PDF Page 26 and PDF Page 262) is not fair to us.

Waiting for the Project to be completed (PDF Page 28) to verify that the 55
dBA noise limit will be attained at the neighbors’ locations is setting up a situation which
could drag on for vears while the company argues about how impossible it will be to
modify their operations to quiet them down.

In the DEIS PDF Page 62 says that 6,000 piles will be driven. Page 100 says that 7.000
piles will be driven. Either way that is going to cause an ongoing cacophony imposed on
undeserving people and other living things.

CO6-1
CO6-2
CO6-1
CO6-3
CO6-2
CO6-3
CO6-4
CO6-4
143

The impacts of noise on aquatic species are discussed in secition
4.6.2.

As detailed in section 4.11.2.4, noise impacts related to dredging
would be confined to receptors at NSA 1 only. Commonwealth’s
proposed dredging sound mitigation plans have been
incorporated into the FEIS.

Section 4.11.2.4 includes our recommendation that
Commonwealth modify operation or implement noise controls to
ensure noise levels are below the 55 dBA threshold. FERC can
only assess predicted noise levels based on modeling prior to
operation of the Terminal. Assessment of actual noise levels
requires the Terminal to be in operation.

The 6,000 pile number on page 62 refers only to the Terminal
foundations; whereas, the 7,000 pile number on page 100 refers
to the Terminal foundations and stormwater protection wall.
Section 4.11.2.4 has been revised to reflect that pile driving
would be expected to require approximately 6 months to
complete. In-water pile driving would require approximately 37
days to complete.
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PDF Page 157 shows that there will be 268,320 hammer strikes a day and that does not
include the droning hum from the separate vibratory pile drivers.

Page 260 says that the pile driving will last for 21 months. Yet FERC concludes that the CO6-4
cumulative effects of those acoustic insults will be insignificant. That is convenient for
FERC and the company but it is, at best, speculative.

**% There is grave uncertainty about the very basis for what government
agencies are using to assess adverse effects of noise:

www.wsdot.wa.gov/research/reports/fullreports/891-1.pdf CO6-5 Comment noted.
CO6-5

“NOAA Fisheries currently uses 150 dB re | uPa as the RMS sound
pressure level that may result in onset of behavioral eftects (Caltrans 2015). The NOAA
Fisheries Hydroacoustics Biological Assessment Guidance document25 considers that
sound pressure above the 150 dB SPLrms level are expected to cause temporary changes
in behavior, which might include startle response (although startle is not defined and has
broad meaning to fish biologists), feeding disruption, and area avoidance (see footnote on
page 25). There are substantial problems with the 150 dB SPLrms criterion. First, the
origin of this criterion is unknown (Hastings 2008). That is, NOAA Fisheries and other
agencies use the value but never document the scientific basis for this, or any other, value
for the onset of potential behavioral effects...”

Conversely there are numerous certainties about the great variety of negative effects of
noise:

www.fisheries.noaa.gov/insight/fish-noise

“Ambient sounds and intra-/inter-species communication are important to fish and
invertebrate survival. For many marine animals, sound plays a key role in navigation,
finding food and mates, and avoiding predators.”
royalsocietypublishing.org/doi/10.1098/rspb.2016.0839#:~:text=Noise%20can%20affect
%20both%20the.mammals®20%5B28%2C29%5D

“ We found experimental evidence for negative effects of anthropogenic noise on an
individual's development, physiology. and/or behaviour in both invertebrates and
vertebrates.”

www.ncbi.nlm.nih.gov/pme/articles/PMC4626970/

“The scope, intensity. and frequency of anthropogenic noise pollution may
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be much greater than natural acoustic stimuli and, therefore, this type of noise pollution
has been shown to have a series of adverse influences on marine species [9]. Current
knowledge indicates that anthropogenic noise can directly or indirectly affect many
marine organisms, causing auditory masking [7]. leading to cochlear damage [37],
changing individual and/or social behavior [38], altering body metabolism [35]. and
hampering embryogenesis [39]. Therefore, noise pollution will not only pose a great
threat to individual marine organisms but also may affect the composition, and
subsequently the health and service functions of the ecosystem. For instance, some
studies have shown that anthropogenic noise caused a reduction in the catch rate of some
commercial marine species indicating a decrease in the service function of the ecosystem
for providing fishery products.”

ore.exeter.ac.uk/repository/bitstream/handle/ 10871/36001/CorbettWT pdf?s | CO6-5 CO6-5 Comment noted.
equence=l&isAllowed=y

“This avoidance behavioural response of pelagic fish species to pile-driving
noise playback has significant implications for natural populations where real pile-driving
would be much more intense over much greater distances. Behaviourally, pile-driving
noise playback appears to have caused a degree of avoidance by pelagic fish within an
area with food...reduced feeding success.”

www.biofund.org. mz/biblioteca virtual/effects-of-pile-driving-noise-on-
the-behaviour-of-marine-fish/

“Studies on the effects of offshore wind farm construction on marine life
have so far focussed on behavioural reactions in porpoises and seals. The effects on fish
have only very recently come into the focus of scientists, regulators and stakeholders.
Pile-driving noise during construction is of particular concem as the very high sound
pressure levels could potentially prevent fish from reaching breeding or spawning sites,
finding food, and acoustically locating mates. This could result in long term effects on
reproduction and population parameters.”

. Although PDF Page 384 acknowledges that the possible CP2 LNG pile CO6-6  The final EIS for the Venture Global Calcasieu Pass Project
dpvmg \\{ould add cumulative 1n1pact§, that page 1-mplles th.at 518 ff:et 1s the maximum states the noted impacts are theoretical, worst-case estimates for
distance from Commonwealth that noise could affect aquatic organisms. CO6-6 . .. . . . .

pile driving conducted without noise attenuation devices (e.g.,
4% However, the Final Environmental Impact Statement for Venture bubble curtains or cushion blocks) and without accounting for the
Global, PDF Page 179 says : “The nearshore habitat area exposed to potential injury and closely surrounding shorelines and stone jetties at the mouth of
disturbance level impacts on fish using impact hammer pile driving on the largest the Calcasieu River that would absorb much of the sound energy
proposed piles (96-inch) would extend approximately 6.2 and 28.8 miles offshore from radiating from the pile driving. As noted in section 4.6.2.2 of the

the site...” *** FERC should require consistency among all its Environmental Impact
Statements. What is known and applied in one Docket proceeding should be known and
applied in all similar proceedings. Since Venture Global, CP2/CPExpress, and

final EIS for the Commonwealth Project, Commonwealth would
implement NMFS-recommended noise attenuation method,
which would substantially reduce the impacts radii of noise
related to pile driving.
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Commonwealth are all right together, pile driving noise affecting aquatic organisms C06-6
almost thirty miles offshore must be considered in all those permit deliberations. ***

FERC says that the noise area “would be readily avoidable by most
species.” Not all species will be able to avoid the area and even the ones who can avoid
it C?Lfld well see lethal ‘inlerl‘er.ences with their life cycles. 1 .h:.wc previously submitted CO6.7 CO6-7 Section 4.11.2.4 has been updated to reflect that all (i.e., land
to FERC a Migratory Clock Diagram I drew based upon Louisiana Department !‘Jf based and in-water) pile driving is expected to require
Wildlife and Fisheries data. It shows that there are three major pulses of migration . .

o i : , p AR o approximately 6 months to complete. As shown in table 4.6.2-4,
involving numerous species of aquatic organisms. 21 months of pile driving will turn c ! S i X

back six annual attempted migrations even by organisms that swim strongly-enough in-water pile driving is expected to require a maximum of 37

to avoid the noise. Maybe one of FERC’s too late, after project implementation days to complete.

requirements, should be catch per effort comparisons to historic data at least for the most
utilized species of fish, shrimp, and crabs.

L e e T e R TR R R TR R

FERC does recognize the turbidity increases that will result from pile-
driving in the river but [ will likely have comments on that in a subsequent filing.

S S I L B

CO6-8 CO6-8 Comment noted.

An issue I have brought up to FERC previously, the potential for soil
liquefaction and the catastrophic consequences that could occur should that happen, 1s
also given speculative dismissal as insignificant in this DEIS.

FERC does acknowledge on PDF Pages 102 and 309 that the soil types at CO6-9 C0O6-9 The safety of the Terminal is discussed in section 4.12.1. The
the Project site are prone to “significant liquefactions” but thinks that it would take an article cited in the comment refers to the mechanics and dangers
earthquake to cause that liquefaction and since there are no major faults nearby, no £ soil liquefacti lting fr hauakes. Soil liquefacti
woThsa: of so1l liquetaction resulting from earthquakes. Soil liquefaction

potential is discussed in section 4.12.1.5.

When I was a child at College Oaks Elementary in South Lake Charles,
sometimes during recess some of us would gather into a little mob and jump up and down
in unison at a particular spot in the playground. Within minutes the dirt would turn to
jelly and we would have something like a natural trampoline.

The repetitive pounding caused the liquefaction. FERC should NOT be
dismissing the possibility that a quarter of a million hammer strikes plus steady vibrations
will liquefy soil, perhaps even across the Ship Channel under the Venture Global facility.
The calculations for addressing subsidence and seismic compensations over there also
disregarded soil liquefaction but now that the project managed to be finished. it would
not take much of a shift beneath a heavy 200,000 cubic meter tank to distort both the
inner and outer shells creating a breach and complete spillage.

FERC should see:
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nap.nationalacademies.org/read/25378/
Understanding and Predicting Soil Liquefaction
C06-9

Soil liquefaction is one of many issues FERC is leaving for later but should have resolved
before issuing the Draft Environmental Impact Statement. Telling Commonwealth LNG
that it “should” file a report on “whether soil improvement is necessary to counteract soil
liquefaction™ lets the Project gain momentum that will be harder to break when delayed
facts appear.

T R R

PDF Page 62 raises an interesting issue. Since the stormwater protection
wall surrounding the facility will be built on 100 feet long pilings spaced every 15 feet, CO6-10 CO6-10  Safety of the Terminal is discussed in section 4.12.1. The
an actual storm surge \\.'111 break. \'1olentl‘y over the wall and slgm into the 6 storage tanks floodwall would be designed to withstand at a minimum a 500-
full of LNG as well as into the liquefaction trains and all the pipes. There should be . d iated storm suree event. with
calculations of the forces that the breaking wave will exert and whether or not the LNG year retum St(.)m.l, Tain, anc associa ge event,
facilities can withstand them. Keep in mind that atop the storm surge are also wind- overtopping limited to ensure th?'t internal ﬂOOdlng is of no
driven waves making the actual height of the encroaching water column more than just consequence. The floodwall design would incorporate FEMA
the number for storm surge depth. National Flood Hazard Layer elevations and the Storm Surge

. - ‘ - - ‘ - . Exclusion Wall Design, which incorporate data from the
BHH R B B S B R R R R R R B February 2022 NOAA Global and Regional Sea Level Rise
" Scenarios for the United States.
Sincerely.
Michael Tritico, Biologist and President of RESTORE
Restore Explicit Symmetry To Our Ravaged Earth
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RESTORE
P.O. BOX 233
LONGVILLE, LA 70652
(337)-725-3690
michaeltritico@yvahoo.com
May 21, 2022
Kimberly D. Bose
Secretary
Federal Energy Regulatory Commission
888 First Street NE, Room 1A
Washington, D.C. 20426

Filing of Comments on Commonwealth LNG DEIS Light Pollution
Docket Nos. CP19-502-000 and CP19-502-001

Dear Secretary Bose,

Across the Calcasieu Ship Channel from the proposed Commonwealth LNG Project is one that
you have already allowed to go into operation after concluding that the adverse impacts from its
lights would be negligible. That Venture Global Facility has more than drastically changed the
illumination baseline along the lower Calcasieu River and out into the Gulf of Mexico. Now the
place looks like the always-brilliantly-lit-up industrial complex in Calcasieu Parish.

The Venture Global EIS kept referring to a Facility Lighting Plan that would “mitigate™
interference with migratory animals by using diffusers, lenses, shields, having lights pointed CO7-1
downwards, and following the guidance provided in a certain set of guidelines issued by the U.S.
Fish and Wildlife Service (Venture Global EIS PDF Page 736.) Some of the guidance was that
flaring at night would be avoided and flaring during bird migrations would be avoided.

FERC may have been naive a few vears ago when it thought that it would be okay to grant
Venture Global’s permit, but now the reality is undeniable. What exists there now is an
absolutely-unmitigated shining that makes a farce of the EIS and its assurances,

Meanwhile the aquatic organisms that depend upon being able to see, cannot see because they
are blinded by light so intense in their realm as to wash out normal visual cues. Birds cannot see
stars they use for navigation and instead fly into barriers or turn and get off course, delayed
perhaps so long that they run out of energy before being able to complete a trip over the water to
the Yucatan. FERC is obviously incapable of comprehending the realities of adverse effects.

CO7-2

PDF Page 147 of the Commonwealth LNG DEIS says they have a Facility Lighting Plan.
Fantastic! FERC must be comforted and feel like it has been “covered” by that Plan just as it CO7-3
was confident in the Venture Global Facility Lighting Plan. Go look for vourself any night and
see how mitigated things are at the mouth of the Calcasieu River.

It is a subversion of the concept of assessing and addressing environmental impacts for FERC to
say as it does on PDF Page 408 that “most wildlife in the area are acclimated to the noise and
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CO7-1 Visual impacts from the Commonwealth LNG terminal
are addressed in section 4.8.4.. Impacts of lighting and
flaring on wildlife are discussed in sections 4.6.1.2 and
4.6.1.3.

CO7-2 The potential impacts of artificial lighting on wildlife
are discussed in section 4.6.

CO7-3 The potential impacts of artificial lighting on wildlife
are discussed in section 4.6
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artificial lighting associated with these activities...,” subversion.

It is an insult to all living things for FERC to use as an excuse for letting things get worse by

saying (PDF Page 202) that lighting will be “consistent with nearby industrial/commercial CO7-4 Lo e S
facilities.” You said that, back during the Venture Global proceedings, and now, with that light CO7-4 The potential impacts of artificial lighting on wildlife
pollution travesty blazing away your concept of consistency with absurdity is even more are discussed in section 4.6.

meaningful and disgusting.

PLEASE take your duties to the ecosystem more seriously than vou perceive your obligation to
the corporations. Stop herding your staff and consultants toward finding excuses to minimize
adverse impacts. Let good biologists tell you the complete truths and impose correspondingly-
appropriate real world constraints on every applicant.

Get your people to read and think like the following scientists:

www.nature.com/scitable/knowledge/librarv/animal-migration-13259533/

Visible Cues

“The most obvious cues used by migrants to find their way are visible cues such as local
topography. Some species, including birds, insects and crabs, are able to make use of polarized
light patterns, which are formed when light is scattered by airborne particles. As the sun’s
position shifts throughout the day. the pattern of polarized light in the sky changes. allowing
these species to find their way on cloudy days when the sun is not visible. When travelling at
night, some migrants use the position of the stars based on the rotation of the night sky about a
fixed point. In the northern hemisphere, this point is the Pole Star.”

www.darkskv.org/light-pollution/wildlife/

“Plants and animals depend on Earth’s daily cycle of light and dark rhythm to govern life-
sustaining behaviors such as reproduction, nourishment, sleep and protection from predators.

Scientific evidence suggests that artificial light at night has negative and deadly effects on
many creatures including amphibians, birds, mammals, insects and plants.”

www.nature.com/articles/s41598-021-94355-6

“pelagic organisms in Arctic and temperate regions strongly avoid artificial light™

www.darkskyv.org/artificial-light-affects-zooplankton-in-arctic/

“Light is an important cue for many biological processes. The studv notes, ‘the zooplankton
community is intimately connected to the ambient light regime.””

www.science.org/content/article/artificial-light-may-alter-underwater-ecosystems

“The good news is that once researchers know how lights affect the behavior of various species,
designers will be able to configure LEDs to emit spectrums of light that may be less
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harmful to other organisms, but still provide humans with light where it is needed, according
to Longceore. *Species are responding to cues sometimes that are orders of magnitude dimmer
than what we can see, and that means that there's a whole range of variation out there that we just
don't intuitively notice as humans,” he says. “To us it's just dark, but there are many, many. many
shades of dark.™

en.wikipedia.org/wiki/Diel vertical migration

“The phenomenon may be advantageous for a number of reasons, most typically to access food
and avoid predators.®) It is triggered by various stimuli. the most prominent being response to
changes in light intensity.”

research-
information.bris.ac.uk/ws/portalfiles/portal/259949744/Emelie Brodrick PhD thesis final versi
on.pdf

“Light. in abundance or absence, can provoke a great variety of photomechanical changes in the
compound eyes of crustaceans.”

Turbidity is something else that interferes with aquatic organisms that depend upon visual cues.
Dredging, pile driving, tankerships rotating in a turning basin, ships drawing in and discharging
cooling water - all stir up sediments.

Dumping dredge spoil just west of the Calcasieu Pass Jetties exacerbates a colloidal mess that
swirls in the gyre that the westerly coastal current creates as it tries to re-establish its course after
being deflected southward by the rocks. (Venture Global may be facing a penalty for some kind

of such activity at that location. FERC should not approve Commonwealth doing any such so- CO7-5 CO7-5 Commonwealth no longer propgses to use the DMPA
called Beneficial Use of Dredged Material since the “benefit” is never equivalent to the south of Holly Beach. See section 4.4.2.2 for a
ecosystem cost of the dredging itself.) The jellied mass adds to the famous “Dead Zone™ that discussion of Commonwealth’s newly proposed
migrates on past Holly Beach and to Texas. That is not “beneficial.” BUDM site.

I will submit separately a Migratory Clock Diagram which I prepared in 1974 using Louisiana
Department of Wildlife and Fisheries data. That diagram shows that there are three major
migratory pulses of aquatic organisms coming in from the Gulf to the inland waters and wetlands
and going back out again. FERC and its “cooperating agencies™ showing some respect for those CO7-6 CO7-6 Comment noted.
intervals would be a great and welcome change.

All the light and noise pollution effects of the existing depletable-resource-based enterprises
along the Calcasieu River and Ship Channel are killing the sustainable resources. That should not
be encouraged by FERC through exercising a business-subsidizing fagade under the guise of
environmental protection.

Sincerely,

Michael Tritico, Biologist and President of RESTORE
Restore Explicit Symmetry To Our Ravaged Earth
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S=Spot
F=Flounder
CK=Croalcer
5ST=5and Seatrout
M=Menhaden

FE= Fish Eggs
BC=Blue Crab
$Q = Squid

Document Accession #: 20220523-5164

MIGRATORY CLOCK FOR CALCASIEU REGION

Filed Date: 05/23/2022

AT= Atlantic Threadfin

Southwest Louisiana

WINTER SOLSTICE

JuNE
SUMMER SOLSTICE

(Based on 1971 Data from Louisiana Wildlife and Fisheries)

T VERNAL
£ Equivox

Cp=Centropages

A=Acartia tonsa

N=Copepod Nauplii
DL=Decapod Larvae
WSA=White Shrimp Adult
Wi=White Shrimp Juvenile
WPL=White Shrimp Postlarvae
BSA=Brown Shrimp Adult

Bl= Brown Shrimp Juvenile
BPL= Brown Shrimp Postlarvae
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