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access or to deliver to the Government such data upon request by the contracting officer. If such data are 
limited rights data or restricted computer software. the rights of the Government in such data shall be 
governed solely by the provisions of paragraph (h) of this clause ("Rights in Limited Rights Data") or 
paragraph (i) of this clause ("Rights in Restricted Computer Software"); and (v) The right to remove, cancel, 
correct, or ignore any markings not authorized by the terms of this Contract on any data furnished hereunder 
if, in response to a written inquiry by DOE concerning the propriety of the markings, the Contractor fails 
to respond thereto within 60 days or fails to substantiate the propriety of the markings. In either case DOE 
will notify the Contractor of the action taken. 

(2) The Contractor shall have:

The right to withhold limited rights data and restricted computer software unless otherwise provided in 
provisions of this clause; 

The right to use for its private purposes, subject to patent, security or other provisions of this Contract, data 
it first produces in the performance of this Contract, except for data in DOE's Uranium Enrichment 
Technology, including diffusion, centrifuge, and atomic vapor laser isotope separation, provided the data 
requirements of this Contract have been met as of the date of the private use of such data; and 

The right to assert copyright subsisting in scientific and technical articles as provided in paragraph (d) of 
this clause and the right to request permission to assert copyright subsisting in works other than scientific 
and technical articles as provided in paragraph (e) of this clause. 

(3) The Contractor agrees that for limited rights data or restricted computer software
or other technical business or financial data in the form of recorded information which it receives
from, or is given access to by DOE or a third party, including a DOE contractor or subcontractor,
and for technical data or computer software it first produces under this Contract which is
authorized to be marked by DOE, the Contractor shall treat such data in accordance with any
restrictive legend contained thereon.

(c) Copyright (General).

(1) The Contractor agrees not to mark, register, or otherwise assert copyright in any
data in a published or unpublished work, other than as set forth in paragraphs (d) and (e) of this
clause.

(2) Except for material to which the Contractor has obtained the right to assert
copyright in accordance with either paragraph (d) or (e) of this clause, the Contractor agrees not
to include in the data delivered under this Contract any material copyrighted by the Contractor and
not to knowingly include any material copyrighted by others without first granting or obtaining at
no cost a license therein for the benefit of the Government of the same scope as set forth in
paragraph (d) of this clause. If the Contractor believes that such copyrighted material for which
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the license cannot be obtained must be included in the data to be delivered, rather than merely 
incorporated therein by reference, the Contractor shall obtain the written authorization of the 
contracting officer to include such material in the data prior to its delivery. 

 
(d)  Copyrighted Works (Scientific and Technical Articles).  
 

(1) The Contractor shall have the right to assert, without prior approval of the contracting 
officer, copyright subsisting in scientific and technical articles composed under this contract or 
based on or containing data first produced in the performance of this Contract, and published in 
academic, technical or professional journals, symposia, proceedings, or similar works. When 
assertion of copyright is made, the Contractor shall affix the applicable copyright notice of 17 
U.S.C. 401 or 402 and acknowledgment of Government sponsorship (including contract number) 
on the data when such data are delivered to the Government as well as when the data are published 
or deposited for registration as a published work in the U.S. Copyright Office. The Contractor 
grants to the Government, and others acting on its behalf, a nonexclusive, paid-up, irrevocable, 
world-wide license in such copyrighted data to reproduce, prepare derivative works, distribute 
copies to the public, and perform publicly and display publicly, by or on behalf of the Government. 
 
(2)  The contractor shall mark each scientific or technical article first produced or composed 
under this Contract and submitted for journal publication or similar means of dissemination with 
a notice, similar in all material respects to the following, on the front reflecting the Government's 
non-exclusive, paid-up, irrevocable, world-wide license in the copyright. 
 
Notice: This manuscript has been authored by [insert the name of the Contractor] under Contract 
No. [insert the contract number] with the U.S. Department of Energy. The United States 
Government retains and the publisher, by accepting the article for publication, acknowledges that 
the United States Government retains a non-exclusive, paid-up, irrevocable, world-wide license to 
publish or reproduce the published form of this manuscript, or allow others to do so, for United 
States Government purposes. 
 
(End of Notice) 

 
(3) The title to the copyright of the original of unclassified graduate theses and the original of 
related unclassified scientific papers shall vest in the author thereof, subject to the right of DOE to 
retain duplicates of such documents and to use such documents for any purpose whatsoever 
without any claim on the part of the author or the contractor for additional compensation. 

 
(e) Copyrighted Works (Other Than Scientific and Technical Articles and Data Produced under a 
CRADA).  
 
The Contractor may obtain permission to assert copyright subsisting in technical data and computer 
software first produced by the Contractor in performance of this Contract, where the Contractor can show 
that commercialization would be enhanced by such copyright protection, subject to the following: 
 

(1) Contractor Request to Assert Copyright. 
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(i) For data other than scientific and technical articles and data produced under a CRADA, the
Contractor shall submit in writing to Patent Counsel its request to assert copyright in data first
produced in the performance of this Contract pursuant to this clause. The right of the Contractor to
copyright data first produced under a CRADA is as described in the individual CRADA. Each
request by the Contractor must include:

(A) The identity of the data (including any computer program) for which the Contractor
requests permission to assert copyright, as well as an abstract which is descriptive of the
data and is suitable for dissemination purposes;

(B) The program under which it was funded;

(C) Whether, to the best knowledge of the Contractor, the data is subject to an
international treaty or agreement;

(D) Whether the data is subject to export control;

(E) A statement that the Contractor plans to commercialize the data in compliance with
the clause of this contract entitled, "Technology Transfer Mission," within five (5) years
after obtaining permission to assert copyright or, on a case-by-case basis, a specified longer
period where the Contractor can demonstrate that the ability to commercialize effectively
is dependent upon such longer period; and

(F) For data other than computer software, a statement explaining why the assertion of
copyright is necessary to enhance commercialization and is consistent with DOE's
dissemination responsibilities.

(ii) For data that is developed using other funding sources in addition to DOE funding, the
permission to assert copyright in accordance with this clause must also be obtained by the
Contractor from all other funding sources prior to the Contractor's request to Patent Counsel. The
request shall include the Contractor's certification or other documentation acceptable to Patent
Counsel demonstrating such permission has been obtained.

(iii) Permission for the Contractor to assert copyright in excepted categories of data as
determined by DOE will be expressly withheld. Such excepted categories include data whose
release (A) would be detrimental to national security, i.e., involve classified information or data or
sensitive information under Section 148 of the Atomic Energy Act of 1954, as amended, or are
subject to export control for nonproliferation and other nuclear-related national security purposes,
(B) would not enhance the appropriate transfer or dissemination and commercialization of such
data, (C) would have a negative impact on U.S. industrial competitiveness, (D) would prevent
DOE from meeting its obligations under treaties and international agreements, or (E) would be
detrimental to one or more of DOE's programs. Additional excepted categories may be added by
the Assistant General Counsel for Technology Transfer and Intellectual Property. Where data are
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determined to be under export control restriction, the Contractor may obtain permission to assert 
copyright subject to the provisions of this clause for purposes of limited commercialization in a 
manner that complies with export control statutes and applicable regulations. In addition, 
notwithstanding any other provision of this Contract, all data developed with Naval Reactors' 
funding and those data that are classified fall within excepted categories. The rights of the 
Contractor in data are subject to the disposition of data rights in the treaties and international 
agreements identified under this Contract as well as those additional treaties and international 
agreements which DOE may from time to time identify by unilateral amendment to the Contract; 
such amendment listing added treaties and international agreements is effective only for data which 
is developed after the date such treaty or international agreement is added to this Contract. Also, 
the Contractor will not be permitted to assert copyright in data in the form of various technical 
reports generated by the Contractor under the Contract without first obtaining the advanced written 
permission of the contracting officer. 

(2) DOE Review and Response to Contractor's Request. The Patent Counsel shall use its best efforts
to respond in writing within 90 days of receipt of a complete request by the Contractor to assert copyright
in technical data and computer software pursuant to this clause. Such response shall either give or withhold
DOE's permission for the Contractor to assert copyright or advise the Contractor that DOE needs additional
time to respond, and the reasons therefore.

(3) Permission for Contractor to Assert Copyright.

(i) For computer software, the Contractor shall furnish to the DOE designated, centralized
software distribution and control point, the Energy Science and Technology Software Center, at
the time permission to assert copyright is given under paragraph (e)(2) of this clause:

(A) An abstract describing the software suitable for publication;

(B) The source code for each software program; and

(C) The object code and at least the minimum support documentation needed by a technically
competent user to understand and use the software. The Patent Counsel, for good cause shown by
the Contractor, may allow the minimum support documentation to be delivered within 60 days
after permission to assert copyright is given or at such time the minimum support documentation
becomes available. The Contractor acknowledges that the DOE designated software distribution
and control point may provide a technical description of the software in an announcement
identifying its availability from the copyright holder.

(ii) Unless otherwise directed by the contracting officer, for data other than computer software
to which the Contractor has received permission to assert copyright under paragraph (e)(2) of this
clause above, the Contractor shall within sixty (60) days of obtaining such permission furnish to
DOE's Office of Scientific and Technical Information (OSTI) a copy of such data as well as an
abstract of the data suitable for dissemination purposes. The Contractor acknowledges that OSTI
may provide an abstract of the data in an announcement to DOE, its contractors and to the public
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identifying its availability from the copyright holder. 

(iii) For a five year period or such other specified period as specifically approved by Patent
Counsel beginning on the date the Contractor is given permission to assert copyright in data, the
Contractor grants to the Government, and others acting on its behalf, a paid-up, nonexclusive,
irrevocable worldwide license in such copyrighted data to reproduce, prepare derivative works and 
perform publicly and display publicly, by or on behalf of the Government. Upon request, the initial 
period may be extended after DOE approval. The DOE approval will be based on the standard that
the work is still commercially available and the market demand is being met.

(iv) After the period approved by Patent Counsel for application of the limited Government
license described in paragraph (e)(3)(iii) of this clause, or if, prior to the end of such period(s), the
Contractor abandons commercialization activities pertaining to the data to which the Contractor
has been given permission to assert copyright, the Contractor grants to the Government, and others 
acting on its behalf, a paid-up, nonexclusive, irrevocable worldwide license in such copyrighted
data to reproduce, distribute copies to the public, prepare derivative works, perform publicly and
display publicly, and to permit others to do so.

(v) Whenever the Contractor asserts copyright in data pursuant to this paragraph (e), the
Contractor shall affix the applicable copyright notice of 17 U.S.C. 401 or 402 on the copyrighted
data and also an acknowledgment of the Government sponsorship and license rights of paragraphs
(e)(3) (iii) and (iv) of this clause. Such action shall be taken when the data are delivered to the
Government, published, licensed or deposited for registration as a published work in the U.S.
Copyright Office. The acknowledgment of Government sponsorship and license rights shall be as
follows:

Notice: These data were produced by (insert name of Contractor) under Contract No. with the 
Department of Energy. For (period approved by DOE Patent Counsel) from (date permission to 
assert copyright was obtained), the Government is granted for itself and others acting on its behalf 
a nonexclusive, paid-up, irrevocable worldwide license in this data to reproduce, prepare derivative 
works, and perform publicly and display publicly, by or on behalf of the Government. There is 
provision for the possible extension of the term of this license. Subsequent to that period or any 
extension granted, the Government is granted for itself and others acting on its behalf a 
nonexclusive, paid-up, irrevocable worldwide license in this data to reproduce, prepare derivative 
works, distribute copies to the public, perform publicly and display publicly, and to permit others 
to do so. The specific term of the license can be identified by inquiry made to Contractor or DOE. 
NEITHER THE UNITED STATES NOR THE UNITED STATES DEPARTMENT OF 
ENERGY, NOR ANY OF THEIR EMPLOYEES, MAKES ANY WARRANTY, EXPRESS OR 
IMPLIED, OR ASSUMES ANY LEGAL LIABILITY OR RESPONSIBILITY FOR THE 
ACCURACY, COMPLETENESS, OR USEFULNESS OF ANY DATA, APPARATUS, 
PRODUCT, OR PROCESS DISCLOSED, OR REPRESENTS THAT ITS USE WOULD NOT 
INFRINGE PRIVATELY OWNED RIGHTS. 

(End of Notice) 
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(vi) With respect to any data to which the Contractor has received permission to assert
copyright, the DOE has the right, during the five (5) year or specified longer period approved by
Patent Counsel as provided for in paragraph (e) of this clause, to request the Contractor to grant a
nonexclusive, partially exclusive or exclusive license in any field of use to a responsible
applicant(s) upon terms that are reasonable under the circumstances, and if the Contractor refuses
such request, to grant such license itself, if the DOE determines that the Contractor has not made
a satisfactory demonstration that either it or its licensee(s) is actively pursuing commercialization 
of the data as set forth in subparagraph (e)(1)(A) of this clause. Before licensing under this
subparagraph (vi), DOE shall furnish the Contractor a written request for the Contractor to grant
the stated license, and the Contractor shall be allowed thirty (30) days (or such longer period as
may be authorized by the contracting officer for good cause shown in writing by the Contractor)
after such notice to show cause why the license should not be granted. The Contractor shall have
the right to appeal the decision of the DOE to grant the stated license to the Invention Licensing
Appeal Board as set forth in 10 CFR 781.65 -- "Appeals."

(vii) No costs shall be allowable for maintenance of copyrighted data, primarily for the benefit
of the Contractor and/or a licensee which exceeds DOE Program needs, except as expressly
provided in writing by the contracting officer. The Contractor may use its net royalty income to
effect such maintenance costs.

(viii) At any time the Contractor abandons commercialization activities for data for which the
Contractor has received permission to assert copyright in accordance with this clause, it shall
advise OSTI and Patent Counsel and upon request assign the copyright to the Government so that
the Government can distribute the data to the public.

(4) The following notice may be placed on computer software prior to any publication and prior to the
Contractor's obtaining permission from the Department of Energy to assert copyright in the computer
software pursuant to paragraph (c)(3) of this section.

Notice: This computer software was prepared by [insert the Contractor's name and the individual 
author], hereinafter the Contractor, under Contract [insert the Contract Number] with the Department 
of Energy (DOE). All rights in the computer software are reserved by DOE on behalf of the United 
States Government and the Contractor as provided in the Contract. You are authorized to use this 
computer software for Governmental purposes but it is not to be released or distributed to the public. 
NEITHER THE GOVERNMENT NOR THE CONTRACTOR MAKES ANY WARRANTY, 
EXPRESS OR IMPLIED, OR ASSUMES ANY LIABILITY FOR THE USE OF THIS SOFTWARE. 
This notice including this sentence must appear on any copies of this computer software. 

(End of Notice) 

(5) A similar notice can be used for data, other than computer software, upon approval of DOE Patent Counsel.

(f) Open Source Software.
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The Contractor may release computer software first produced by the Contractor in the performance of this 
Contract under an open source software license.  Such software shall hereinafter be referred to as Open 
Source Software or OSS, subject to the following: 

(1) Obtain Program Approval.

(i) The Contractor shall ensure that the DOE Program or Programs that have provided
funding (Funding Source) to develop the software have approved the distribution of the
software as OSS.   The funding Program(s) may provide blanket approval for all software
developed with funding from that Program. However, OSS release for any one such
software shall be subject to approval by all other funding Programs which provide a
substantial portion of the funds for the software, if any.  If approval from the funding
Program(s) is not practicable, DOE Patent Counsel may provide approval instead.  For
software jointly developed under a CRADA or User Facility, authorization from the
CRADA Participant(s) or User Facility User(s), as applicable, shall be additionally
obtained for OSS release.

(ii) If the software is developed with funding from a federal government agency or agencies
other than DOE, then authorization from all the funding source(s) shall be obtained for
OSS release, if practicable.  Such federal government agency(ies) may provide blanket
approval for all software developed with funding from that agency. However, OSS release
of any one of such software shall be subject to approval by all other funding sources for
the software, if any.  If majority approval from such federal government agency(s) is not
practicable, DOE Patent Counsel may provide approval instead.

(2) Assert Copyright in the OSS. Once the Contractor has obtained Funding Source approval in
accordance with subparagraph (1) of this section, copyright in the software to be distributed as
OSS, may be asserted by the Contractor, or, for OSS developed under a CRADA or User Facility,
either by the Contractor, CRADA Participant, or User Facility User, as applicable, which precludes
marking such OSS as Protected Information.

(3) Form DOE F 241.4 for OSS to ESTSC.  The Contractor must submit the form DOE F 241.4
(or the current form as may be required by DOE) to DOE’s Energy Science and Technology
Software Center (ESTSC) at the Office of Scientific and Technical Information (OSTI).  The
Contractor shall provide the unique URL on the form for ESTSC to distribute.

(4) OSS Record.  The Contractor must maintain a record, available for inspection by DOE, of
software distributed as OSS.  The record shall contain the following information: (i) name of the
computer software (or other identifier), (ii) an abstract with description or purpose of the software,
(iii) evidence of  the funding Program’s or source’s approval, (iv) the planned or actual OSS
location on the Contractor’s webpage or other publicly available location (see subparagraph (5)
below); (v) any names, logos or other identifying marks used in connection with the OSS, whether
or not registered; (vi) the type of OSS license used; and (vii) release version of the software for
OSS containing derivative works.  Upon request of Patent Counsel, the Contractor shall
periodically provide Patent Counsel a copy of the record.
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(5) Provide Public Access to the OSS.  The Contractor shall ensure that the OSS is
publicly accessible as an open source via the Contractor’s website, Open Source Bulletin Boards
operated by third parties, DOE, or other industry standard means.

(6) Select an OSS License.  Each OSS will be distributed pursuant to an OSS license.
The Contractor may choose among industry standard OSS licenses or create its own set of
Contractor standard licenses. To assist the Contractor, the DOE Assistant General Counsel for
Technology Transfer and Intellectual Property may periodically issue guidance on OSS licenses.
Each Contractor created OSS license, must contain, at a minimum, the following provisions:

(i) A disclaimer or equivalent that disclaims the Government’s and Contractor’s
liability for licensees’ and third parties’ use of the software; and

(ii) A grant of permission for licensee to distribute OSS containing the licensee’s
derivative works subject to trademark restrictions (see subparagraph (10) below).  This
provision might allow the licensee and third parties to commercialize their derivative works
or might request that the licensee’s derivative works be forwarded to the Contractor for
incorporation into future OSS versions.

(7) Collection of administrative costs is permissible.  However, the Contractor may not collect a
royalty or other fee in excess of a good faith amount for cost recovery from any licensee for the
Contractor’s OSS.

(8) Relationship to Other Required Clauses in the Contract.  OSS distributed in accordance
with this section shall not be subject to the requirements relating to indemnification of the
Contractor or Federal Government, U.S. Competitiveness and U.S. Preference as set forth in
paragraphs (g) and (h) of the clause within this contract entitled Technology Transfer Mission
(DEAR 970.5227-3).  The requirement for Contractor to request permission to assert copyright for
the purpose of engaging in licensing software for royalties as set forth elsewhere in this clause is
not modified by this section.

(9) Performance of Periodic Export Control Reviews by the Contractor.  The Contractor is
required to follow its Export Control review procedures before designating any software as OSS.
If the Contractor is integrating the original OSS with other copyrightable works created by the
Contractor or third parties, the Contractor may need to perform periodic export control reviews of
the derivative versions.

(10) Determine if Trademark Protection for the OSS is Appropriate.  DOE Programs and
Contractors have established trademarks on some of their computer software.  Therefore, the
Contractor should determine whether the OSS is already protected by use of an existing trademark.
If the OSS is not so protected, then the Program or the Contractor may want to seek trademark
protection.  If the OSS is protected by a trademark, the OSS license should state that the derivative
works of the licensee or other third party may not be distributed using the proprietary trademark
without appropriate prior approval.



SRNS Conformed Contract DE-AC09-08SR22470  
 Through Modification 1019 effective 3/2022 

 
 

 Section I Page 62 
 

 
(11) Government License. For all OSS, the Contractor grants to the Government, and others acting on 
its behalf, a paid-up, nonexclusive, irrevocable worldwide license in data copyrighted in accordance 
with paragraph (f)(2) of this clause to reproduce, distribute copies to the public, prepare derivative 
works, perform publicly and display publicly, and to permit others to do so.   

(12) Availability of Original OSS. The object code and source code of the original OSS 
developed by the Contractor shall be available to any third party who requests such from the Contractor 
for so long as such OSS is publicly available.  If the Contractor ceases to make the software publicly 
available, then the Contractor shall submit to ESTSC the object code and source code of the latest 
version of the OSS developed by the Contractor in addition to a revised DOE F 241.4 form (which 
includes an abstract) and the Contractor shall direct any inquiries from third parties seeking to obtain 
the original OSS to ESTSC. 

(g) Subcontracting.  
 

(1) Unless otherwise directed by the contracting officer, the Contractor agrees to use in 
subcontracts in which technical data or computer software is expected to be produced or in 
subcontracts for supplies that contain a requirement for production or delivery of data in 
accordance with the policy and procedures of 48 CFR Subpart 27.4 as supplemented by 48 CFR 
927.401 through 927.409, the clause entitled, "Rights in Data -- General" at 48 CFR 52.227-14 
modified in accordance with 927.409(a) and including Alternate V. Alternates II through IV of 
that clause may be included as appropriate with the prior approval of DOE Patent Counsel, and 
the Contractor shall not acquire rights in a subcontractor's limited rights data or restricted computer 
software, except through the use of Alternates II or III, respectively, without the prior approval of 
DOE Patent Counsel. The clause at 48 CFR 52.227-16, Additional Data Requirements, shall be 
included in subcontracts in accordance with 48 CFR 927.409(h). The Contractor shall use instead 
the Rights in Data -- Facilities clause at 48 CFR 970.5227-1 in subcontracts, including subcontracts 
for related support services, involving the design or operation of any plants or facilities or specially 
designed equipment for such plants or facilities that are managed or operated under its contract 
with DOE. 
 
(2) It is the responsibility of the Contractor to obtain from its subcontractors technical data and 
computer software and rights therein, on behalf of the Government, necessary to fulfill the 
Contractor's obligations to the Government with respect to such data. In the event of refusal by a 
subcontractor to accept a clause affording the Government such rights, the Contractor shall: 

 
(i) Promptly submit written notice to the contracting officer setting forth reasons or 
the subcontractor's refusal and other pertinent information which may expedite disposition 
of the matter, and 
 
(ii)  Not proceed with the subcontract without the written authorization of the 
contracting officer. 
 

(3) Neither the Contractor nor higher-tier subcontractors shall use their power to award 
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subcontracts as economic leverage to acquire rights in a subcontractor's limited rights data and 
restricted computer software for their private use. 

(h) Rights in Limited Rights Data.

Except as may be otherwise specified in this Contract as data which are not subject to this paragraph, the 
Contractor agrees to and does hereby grant to the Government an irrevocable nonexclusive, paid-up 
license by or for the Government, in any limited rights data of the Contractor specifically used in the 
performance of this Contract, provided, however, that to the extent that any limited rights data when 
furnished or delivered is specifically identified by the Contractor at the time of initial delivery to the 
Government or a representative of the Government, such data shall not be used within or outside the 
Government except as provided in the "Limited Rights Notice" set forth below. All such limited rights 
data shall be marked with the following "Limited Rights Notice:" 

Limited Rights Notice 

These data contain "limited rights data," furnished under Contract No. with the United States Department 
of Energy which may be duplicated and used by the Government with the express limitations that the 
"limited rights data" may not be disclosed outside the Government or be used for purposes of manufacture 
without prior permission of the Contractor, except that further disclosure or use may be made solely for 
the following purposes: 

(a) Use (except for manufacture) by support services contractors within the scope of their
contracts;

(b) This "limited rights data" may be disclosed for evaluation purposes under the restriction
that the "limited rights data" be retained in confidence and not be further disclosed;

(c) This "limited rights data" may be disclosed to other contractors participating in the
Government's program of which this Contract is a part for information or use (except for
manufacture) in connection with the work performed under their contracts and under the restriction 
that the "limited rights data" be retained in confidence and not be further disclosed;

(d) This "limited rights data" may be used by the Government or others on its behalf for
emergency repair or overhaul work under the restriction that the "limited rights data" be retained
in confidence and not be further disclosed; and

(e) Release to a foreign government, or instrumentality thereof, as the interests of the United
States Government may require, for information or evaluation, or for emergency repair or overhaul 
work by such government.

This Notice shall be marked on any reproduction of this data in whole or in part. 

(End of Notice) 
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(i) Rights in Restricted Computer Software. 
 

(1) Except as may be otherwise specified in this Contract as data which are not 
subject to this paragraph, the Contractor agrees to and does hereby grant to the 
Government an irrevocable, nonexclusive, paid-up, license by or for the 
Government, in any restricted computer software of the Contractor specifically 
used in the performance of this Contract; provided, however, that to the extent that 
any restricted computer software when furnished or delivered is specifically 
identified by the Contractor at the time of initial delivery to the Government or a 
representative of the Government, such data shall not be used within or outside the 
Government except as provided in the "Restricted Rights Notice" set forth below. 
All such restricted computer software shall be marked with the following 
"Restricted Rights Notice:" 

 
   Restricted Rights Notice -- Long Form 
 

(a) This computer software is submitted with restricted rights under 
Department of Energy Contract No. . It may not be used, reproduced, or disclosed 
by the Government except as provided in paragraph (b) of this notice. 
 
(b) This computer software may be: 
 

(1) Used or copied for use in or with the computer or computers for 
which it was acquired, including use at any Government installation to 
which such computer or computers may be transferred; 
 
(2) Used, copied for use, in a backup or replacement computer if any 
computer for which it was acquired is inoperative or is replaced; 
 
(3) Reproduced for safekeeping (archives) or backup purposes; 
 
(4)  Modified, adapted, or combined with other computer software, 
provided that only the portions of the derivative software consisting of the 
restricted computer software are to be made subject to the same restricted 
rights; and 
 
(5) Disclosed to and reproduced for use by contractors under a service 
contract (of the type defined in 48 CFR 37.101) in accordance with 
subparagraphs (b)(1) through (4) of this Notice, provided the Government 
makes such disclosure or reproduction subject to these restricted rights. 

 
(c) Notwithstanding the foregoing, if this computer software has been 
published under copyright, it is licensed to the Government, without disclosure 
prohibitions, with the rights set forth in the restricted rights notice above. 
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(d) This Notice shall be marked on any reproduction of this computer software, 
in whole or in part. 

 
   (End of Notice) 
 

(2) Where it is impractical to include the Restricted Rights Notice on restricted 
computer software, the following short-form Notice may be used in lieu thereof: 

 
  Restricted Rights Notice -- Short Form 
 

Use, reproduction, or disclosure is subject to restrictions set forth in the Long Form Notice 
of DOE Contract No. with (name of Contractor). 

 
  (End of Notice) 
 

(3) If the software is embedded, or if it is commercially impractical to mark it with 
human readable text, then the symbol R and the clause date (mo/yr) in brackets or a box, a 
[R-mo/yr], may be used. This will be read to mean restricted computer software, subject to 
the rights of the Government as described in the Long Form Notice, in effect as of the date 
indicated next to the symbol. The symbol shall not be used to mark human readable 
material. In the event this Contract contains any variation to the rights in the Long Form 
Notice, then the contract number must also be cited. 

 
(4) If restricted computer software is delivered with the copyright notice of 17 U.S.C. 
401, the software will be presumed to be published copyrighted computer software licensed 
to the Government without disclosure prohibitions and with unlimited rights, unless the 
Contractor includes the following statement with such copyright notice "Unpublished -- 
rights reserved under the Copyright Laws of the United States." 

 
(j) Relationship to Patents.  
 
Nothing contained in this clause creates or is intended to imply a license to the Government in any patent 
or is intended to be construed as affecting the scope of any licenses or other rights otherwise granted to 
the Government under any patent. 
 
(End of Clause) 
 
I.45 DEAR 970.5227-3  Technology Transfer Mission (Deviation-July 2006) (Alternate I 
(Deviation-July 2006). As prescribed in 48 CFR 970.2770-4(b)) 
 
This clause has as its purpose implementation of the National Competitiveness Technology Transfer Act 
of 1989 (Sections 3131, 3132, 3133, and 3157 of Pub. L. 101-189 and as amended by Pub. L. 103-160, 
Sections 3134 and 3160). The Contractor shall conduct technology transfer activities with a purpose of 
providing benefit from Federal research to U.S. industrial competitiveness. 
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(a) Authority.  
 

(1) In order to ensure the full use of the results of research and development efforts of, and the 
capabilities of, the Laboratory, technology transfer, including Cooperative Research and 
Development Agreements (CRADAs), is established as a mission of the Laboratory consistent 
with the policy, principles and purposes of Sections 11(a)(1) and 12(g) of the Stevenson-Wydler 
Technology Innovation Act of 1980, as amended (15 U.S.C. 3710a); Section 3132(b) of Pub. L. 
101-189, Sections 3134 and 3160 of Pub. L. 103-160, and of Chapter 38 of the Patent Laws (35 
U.S.C. 200 et seq.); Section 152 of the Atomic Energy Act of 1954, as amended (42 U.S.C. 2182); 
Section 9 of the Federal Nonnuclear Energy Research and Development Act of 1974 (42 U.S.C. 
5908); and Executive Order 12591 of April 10, 1987. 

 
(2) In pursuing the technology transfer mission, the Contractor is authorized to conduct 
activities including but not limited to: identifying and protecting Intellectual Property made, 
created or acquired at or by the Laboratory; negotiating licensing agreements and assignments for 
Intellectual Property made, created or acquired at or by the Laboratory that the Contractor controls 
or owns; bailments; negotiating all aspects of and entering into CRADAs; providing technical 
consulting and personnel exchanges; conducting science education activities and reimbursable 
Work for Others (WFO); providing information exchanges; and making available laboratory or 
weapon production user facilities. It is fully expected that the Contractor shall use all of the 
mechanisms available to it to accomplish this technology transfer mission, including, but not 
limited to, CRADAs, user facilities, WFO, science education activities, consulting, personnel 
exchanges, assignments, and licensing in accordance with this clause. 

 
(b) Definitions. 
 

(1) Contractor's Laboratory Director means the individual who has supervision over all or 
substantially all of the Contractor's operations at the Laboratory. 
 
(2) Intellectual Property means patents, trademarks, copyrights, mask works, protected 
CRADA information, and other forms of comparable property rights protected by Federal Law 
and other foreign counterparts. 
 
(3) Cooperative Research and Development Agreement (CRADA) means any agreement 
entered into between the Contractor as operator of the Laboratory, and one or more parties 
including at least one non-Federal party under which the Government, through its laboratory, 
provides personnel, services, facilities, equipment, intellectual property, or other resources with or 
without reimbursement (but not funds to non-Federal parties) and the non-Federal parties provide 
funds, personnel, services, facilities, equipment, intellectual property, or other resources toward 
the conduct of specified research or development efforts which are consistent with the missions of 
the Laboratory; except that such term does not include a procurement contract, grant, or 
cooperative agreement as those terms are used in sections 6303, 6304, and 6305 of Title 31 of the 
United States Code. 
 
(4) Joint Work Statement (JWS) means a proposal for a CRADA prepared by the Contractor, 
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signed by the Contractor's Laboratory Director or designee which describes the following: 
 

(i) Purpose; 
 

(ii) Scope of Work which delineates the rights and responsibilities of the Government, 
the Contractor and Third Parties, one of which must be a non-Federal party; 
 
(iii) Schedule for the work; and 
 
(iv) Cost and resource contributions of the parties associated with the work and the 
schedule. 
 

(5) Assignment means any agreement by which the Contractor transfers ownership of 
Laboratory Intellectual Property, subject to the Government's retained rights. 
 
(6) Laboratory Biological Materials means biological materials capable of replication or 
reproduction, such as plasmids, deoxyribonucleic acid molecules, ribonucleic acid molecules, 
living organisms of any sort and their progeny, including viruses, prokaryote and eukaryote cell 
lines, transgenic plants and animals, and any derivatives or modifications thereof or products 
produced through their use or associated biological products, made under this contract by 
Laboratory employees or through the use of Laboratory research facilities. 
 
(7) Laboratory Tangible Research Product means tangible material results of research which 
 

(i) are provided to permit replication, reproduction, evaluation or confirmation of the 
research effort, or to evaluate its potential commercial utility; 
(ii) are not materials generally commercially available; and 
 
(iii) were made under this contract by Laboratory employees or through the use of 
Laboratory research facilities. 

 
(8) Bailment means any agreement in which the Contractor permits the commercial or non-
commercial transfer of custody, access or use of Laboratory Biological Materials or Laboratory 
Tangible Research Product for a specified purpose of technology transfer or research and 
development, including without limitation evaluation, and without transferring ownership to the 
bailee. 
 
(9) Privately funded technology transfer means the prosecuting, maintaining, licensing, and 
marketing of inventions which are not owned by the Government (and not related to CRADAs) 
when such activities are conducted entirely without the use of Government funds. 

 
(c) Allowable Costs.  
 

(1) The Contractor shall establish and carry out its technology transfer efforts through 
appropriate organizational elements consistent with the requirements for an Office of Research 
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and Technology Applications (ORTA) pursuant to paragraphs (b) and (c) of Section 11 of the 
Stevenson-Wydler Technology Innovation Act of 1980, as amended (15 U.S.C. 3710). The costs 
associated with the conduct of technology transfer through the ORTA including activities 
associated with obtaining, maintaining, licensing, and assigning Intellectual Property rights, 
increasing the potential for the transfer of technology, and the widespread notice of technology 
transfer opportunities, shall be deemed allowable provided that such costs meet the other 
requirements of the allowable costs provisions of this Contract. In addition to any separately 
designated funds, these costs in any fiscal year shall not exceed an amount equal to 0.5 percent of 
the operating funds included in the Federal research and development budget (including Work For 
Others) of the Laboratory for that fiscal year without written approval of the contracting officer. 
 
(2) The Contractor's participation in litigation to enforce or defend Intellectual Property claims 
incurred in its technology transfer efforts shall be as provided in the clause entitled "Insurance -- 
Litigation and Claims" of this contract. 
 

(d) Conflicts of Interest -- Technology Transfer.  
 
The Contractor shall have implementing procedures that seek to avoid employee and organizational 
conflicts of interest, or the appearance of conflicts of interest, in the conduct of its technology transfer 
activities. These procedures shall apply to other persons participating in Laboratory research or related 
technology transfer activities. Such implementing procedures shall be provided to the contracting officer 
for review and approval within sixty (60) days after execution of this contract. The contracting officer 
shall have thirty (30) days thereafter to approve or require specific changes to such procedures. Such 
implementing procedures shall include procedures to: 
 

(1) Inform employees of and require conformance with standards of conduct and integrity in 
connection with research involving nonfederal sponsors and for CRADA activity in accordance 
with the provisions of paragraph (n)(5) of this clause; 
 
(2) Review and approve employee activities so as to avoid conflicts of interest arising from 
commercial utilization activities relating to Contractor-developed Intellectual Property; 
 
(3) Conduct work performed using royalties so as to avoid interference with or adverse effects 
on ongoing DOE projects and programs; 
 
(4) Conduct activities relating to commercial utilization of Contractor-developed Intellectual 
Property so as to avoid interference with or adverse effects on user facility or WFO activities of 
the Contractor; 
 
(5) Conduct DOE-funded projects and programs so as to avoid the appearance of conflicts of 
interest or actual conflicts of interest with non-Government funded work; 
 
(6) Notify the contracting officer with respect to any new work to be performed or proposed 
to be performed under the Contract for DOE or other Federal agencies where the new work or 
proposal involves Intellectual Property in which the Contractor has obtained or intends to request 
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or elect title; 
 
(7) Except as provided elsewhere in this Contract, obtain the approval of the contracting officer 
for any licensing of or assignment of title to Intellectual Property rights by the Contractor to any 
business or corporate affiliate of the Contractor; 

 
(8) Obtain the approval of the contracting officer prior to any assignment, exclusive licensing, 
or option for exclusive licensing, of Intellectual Property to any individual who has been a 
Laboratory employee within the previous two years or to the company in which the individual is 
a principal;  
 
(9) Notify non-Federal sponsors of WFO activities, or non-Federal users of user facilities, of 
any relevant Intellectual Property interest of the Contractor prior to execution of WFOs or user 
agreements; and 
 
(10) Notify DOE prior to the Contractor’s evaluating a technical proposal for funding by a third 
party or a DOE Program, when the subject matter of the proposal involves an elected or waived 
subject invention under this contract or one in which the Contractor intends to elect to retain title 
under this contract. 

 
(e) Fairness of Opportunity.  
 
In conducting its technology transfer activities, the Contractor shall prepare procedures and take all 
reasonable measures to ensure widespread notice of availability of technologies suited for transfer and 
opportunities for exclusive licensing and joint research arrangements. The requirement to widely 
disseminate the availability of technology transfer opportunities does not apply to a specific application 
originated outside of the Laboratory and by entities other than the Contractor. 
 
(f) U.S. Industrial Competitiveness for Licensing and Assignments of Intellectual Property.  
 

(1) In the interest of enhancing U.S. Industrial Competitiveness in its licensing and 
assignments of Intellectual Property, the Contractor shall give preference in such a manner as to 
enhance the accrual of economic and technological benefits to the U.S. domestic economy. The 
Contractor shall consider the following factors in all of its decisions involving licensing and 
assignment of Laboratory intellectual property where the Laboratory obtains rights during the 
course of the Contractor's operation of the Laboratory under this contract: 

 
(i) whether any resulting design and development will be performed in the United 
States and whether resulting products, embodying parts, including components thereof, 
will be substantially manufactured in the United States; or 
 
(ii) (A) whether a proposed licensee or an assignee has a business unit located in 
the United States and whether significant economic and technical benefits will flow to the 
United States as a result of the license or assignment agreement;  
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(B) in licensing or assigning any entity subject to the control of a foreign company or 
government, whether such foreign government permits United States agencies, 
organizations or other persons to enter into cooperative research and development 
agreements and licensing agreements, and has policies to protect United States Intellectual 
Property rights; and 

(C) if the proposed licensee, assignee, or parent of either type of entity is subject 
to the control of a foreign company or government, the Contractor, with the assistance of 
the Contracting Officer, in considering the factors set forth in paragraph (B) herein, may 
rely upon the following information; (1) U.S. Trade Representative Inventory of Foreign 
Trade Barriers, (2) U.S. Trade Representative Special 301 Report, and, (3) such other 
relevant information available to the contracting officer.  The Contractor should review the 
U.S. Trade Representative web site at:  <http://www.ustr.gov> for the most current 
versions of these reports and other relevant information.  The Contractor is encouraged to 
utilize other available resources, as necessary, to allow for a complete and informed 
decision. 

(2) If the Contractor determines that neither of the conditions in paragraphs (f)(1)(i) or (ii) of 
this clause is likely to be fulfilled, the Contractor, prior to entering into such an agreement, must 
obtain the approval of the contracting officer. The contracting officer shall act on any such requests 
for approval within thirty (30) days. 
 
(3) The Contractor agrees to be bound by the provisions of 35 U.S.C. 204 (Preference for 
United States industry). 

 
(g) Indemnity -- Product Liability. 
 
In entering into written technology transfer agreements, including but not limited to, research and 
development agreements, licenses, assignments and CRADAs, the Contractor agrees to include in such 
agreements a requirement that the U.S. Government and the Contractor, except for any negligent acts or 
omissions of the Contractor, be indemnified for all damages, costs, and expenses, including attorneys' 
fees, arising from personal injury or property damage occurring as a result of the making, using or selling 
of a product, process or service by or on behalf of the Participant, its assignees or licensees which was 
derived from the work performed under the agreement. The Contractor shall identify and obtain the 
approval of the contracting officer for any proposed exceptions to this requirement such as where State or 
local law expressly prohibit the Participant from providing indemnification or where the research results 
will be placed in the public domain. 
 
(h) Disposition of Income. 
 

(1) Royalties or other income earned or retained by the Contractor as a result of performance 
of authorized technology transfer activities herein shall be used by the Contractor for scientific 
research, development, technology transfer, and education at the Laboratory, consistent with the 
research and development mission and objectives of the Laboratory and subject to Section 12(b)(5) 
of the Stevenson-Wydler Technology Innovation Act of 1980, as amended (15 U.S.C. 3710a(b)(5)) 
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and Chapter 38 of the Patent Laws (35 U.S.C. 200 et seq.) as amended through the effective date 
of this contract award or modification. If the net amounts of such royalties and income received 
from patent licensing after payment of patenting costs, licensing costs, payments to inventors and 
other expenses incidental to the administration of Subject Inventions during any fiscal year exceed 
5 percent of the Laboratory's budget for that fiscal year, 75 percent of such excess amounts shall 
be paid to the Treasury of the United States, and the remaining amount of such excess shall be 
used by the Contractor for the purposes as described above in this paragraph. Any inventions 
arising out of such scientific research and development activities shall be deemed to be Subject 
Inventions under the Contract. 

 
(2) The Contractor shall include as a part of its annual Laboratory Institutional Plan or other 
such annual document a plan setting out those uses to which royalties and other income received 
as a result of performance of authorized technology transfer activities herein will be applied at the 
Laboratory, and at the end of the year, provide a separate accounting for how the funds were 
actually used. Under no circumstances shall these royalties and income be used for an illegal 
augmentation of funds furnished by the U.S. Government. 
 
(3) The Contractor shall establish subject to the approval of the contracting officer a policy for 
making awards or sharing of royalties with Contractor employees, other coinventors and 
coauthors, including Federal employee coinventors when deemed appropriate by the contracting 
officer. 

 
(i) Transfer to Successor Contractor.  
 
In the event of termination or upon the expiration of this Contract, any unexpended balance of income 
received for use at the Laboratory shall be transferred, at the contracting officer's request, to a successor 
contractor, or in the absence of a successor contractor, to such other entity as designated by the contracting 
officer. The Contractor shall transfer title, as one package, to the extent the Contractor retains title, in all 
patents and patent applications, licenses, accounts containing royalty revenues from such license 
agreements, including equity positions in third party entities, and other Intellectual Property rights which 
arose at the Laboratory, to the successor contractor or to the Government as directed by the contracting 
officer. 
 
(j) Technology Transfer Affecting the National Security.  
 

(1) The Contractor shall notify and obtain the approval of the contracting officer, prior to 
entering into any technology transfer arrangement, when such technology or any part of such 
technology is classified or sensitive under Section 148 of the Atomic Energy Act (42 U.S.C. 2168). 
Such notification shall include sufficient information to enable DOE to determine the extent that 
commercialization of such technology would enhance or diminish security interests of the United 
States, or diminish communications within DOE's nuclear weapon production complex. DOE shall 
use its best efforts to complete its determination within sixty (60) days of the Contractor's 
notification, and provision of any supporting information, and DOE shall promptly notify the 
Contractor as to whether the technology is transferable. 
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(2) The Contractor shall include in all of its technology transfer agreements with third parties, 
including, but not limited to, CRADAs, licensing agreements and assignments, notice to such third 
parties that the export of goods and/or Technical Data from the United States may require some 
form of export control license or other authority from the U.S. Government and that failure to 
obtain such export control license may result in criminal liability under U.S. laws. 
 
(3) For other than fundamental research as defined in National Security Decision Directive 
189, the Contractor is responsible to conduct internal export control reviews and assure that 
technology is transferred in accordance with applicable law. 

 
(k) Records.  
 
The Contractor shall maintain records of its technology transfer activities in a manner and to the extent 
satisfactory to the DOE and specifically including, but not limited to, the licensing agreements, 
assignments and the records required to implement the requirements of paragraphs (e), (f), and (h) of this 
clause and shall provide reports to the contracting officer to enable DOE to maintain the reporting 
requirements of Section 12(c)(6) of the Stevenson-Wydler Technology Innovation Act of 1980, as 
amended (15 U.S.C. 3710a(c)(6)). Such reports shall be made annually in a format to be agreed upon 
between the Contractor and DOE and in such a format which will serve to adequately inform DOE of the 
Contractor's technology transfer activities while protecting any data not subject to disclosure under the 
Rights in Technical Data clause and paragraph (n) of this clause. Such records shall be made available in 
accordance with the clauses of this Contract pertaining to inspection, audit and examination of records. 
 
(l) Reports to Congress.  
 
To facilitate DOE's reporting to Congress, the Contractor is required to submit annually to DOE a 
technology transfer plan for conducting its technology transfer function for the upcoming year, including 
plans for securing Intellectual Property rights in Laboratory innovations with commercial promise and 
plans for managing such innovations so as to benefit the competitiveness of United States industry. This 
plan shall be provided to the contracting officer on or before October 1st of each year. 
 
 
(m) Oversight and Appraisal.  
 
The Contractor is responsible for developing and implementing effective internal controls for all 
technology transfer activities consistent with the audit and record requirements of this Contract. 
Laboratory Contractor performance in implementing the technology transfer mission and the effectiveness 
of the Contractor's procedures will be evaluated by the contracting officer as part of the annual appraisal 
process, with input from the cognizant Secretarial Officer or program office. 
 
(n) Technology Transfer through Cooperative Research and Development Agreements.  
 
Upon approval of the contracting officer and as provided in a DOE approved Joint Work Statement (JWS), 
the Laboratory Director, or designee, may enter into CRADAs on behalf of the DOE subject to the 
requirements set forth in this paragraph. 
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(1) Review and Approval of CRADAs.  

 
(i) Except as otherwise directed in writing by the contracting officer, each JWS shall 
be submitted to the contracting officer for approval. The Contractor's Laboratory Director 
or designee shall provide a program mission impact statement and shall include an impact 
statement regarding related Intellectual Property rights known by the Contractor to be 
owned by the Government to assist the contracting officer in the approval determination. 
 
(ii) The Contractor shall also include (specific to the proposed CRADA), a statement 
of compliance with the Fairness of Opportunity requirements of paragraph (e) of this 
clause. 
 
(iii) Within thirty (30) days after submission of a JWS or proposed CRADA, the 
contracting officer shall approve, disapprove or request modification to the JWS or 
CRADA. The contracting officer shall provide a written explanation to the Contractor's 
Laboratory Director or designee of any disapproval or requirement for modification of a 
JWS or proposed CRADA. 
 
(iv) Except as otherwise directed in writing by the contracting officer, the Contractor 
shall not enter into, or begin work under, a CRADA until approval of the CRADA has been 
granted by the contracting officer. The Contractor may submit its proposed CRADA to the 
contracting officer at the time of submitting its proposed JWS or any time thereafter. 

 
(2) Selection of Participants.  

 
The Contractor's Laboratory Director or designee in deciding what CRADA to enter into shall: 

 
(i) Give special consideration to small business firms, and consortia involving small 
business firms; 
 
(ii) Give preference to business units located in the United States which agree that 
products or processes embodying Intellectual Property will be substantially manufactured 
or practiced in the United States and, in the case of any industrial organization or other 
person subject to the control of a foreign company or government, take into consideration 
whether or not such foreign government permits United States agencies, organizations, or 
other persons to enter into cooperative research and development agreements and licensing 
agreements; 
 
(iii) Provide Fairness of Opportunity in accordance with the requirements of paragraph 
(e) of this clause; and 
 
(iv) Give consideration to the Conflicts of Interest requirements of paragraph (d) of this 
clause. 
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(3) Withholding of Data.  
 

(i) Data that is first produced as a result of research and development activities 
conducted under a CRADA and that would be a trade secret or commercial or financial 
data that would be privileged or confidential, if such data had been obtained from a non-
Federal third party, may be protected from disclosure under the Freedom of Information 
Act as provided in the Stevenson-Wydler Technology Innovation Act of 1980, as amended 
(15 U.S.C. 3710a(c)(7)) for a period as agreed in the CRADA of up to five (5)years from 
the time the data is first produced. The DOE shall cooperate with the Contractor in 
protecting such data. 
 
(ii) Unless otherwise expressly approved by the contracting officer in advance for a 
specific CRADA, the Contractor agrees, at the request of the contracting officer, to transmit 
such data to other DOE facilities for use by DOE or its Contractors by or on behalf of the 
Government. When data protected pursuant to paragraph (n)(3)(i) of this clause is so 
transferred, the Contractor shall clearly mark the data with a legend setting out the 
restrictions against private use and further dissemination, along with the expiration date of 
such restrictions. 
 
(iii)  In addition to its authority to license Intellectual Property, the Contractor may enter 
into licensing agreements with third parties for data developed by the Contractor under a 
CRADA subject to other provisions of this Contract. However, the Contractor shall neither 
use the protection against dissemination nor the licensing of data as an alternative to the 
submittal of invention disclosures which include data protected pursuant to paragraph 
(n)(3)(i) of this clause. 

 
(4) Work for Others and User Facility Programs.  

 
(i) Work for Others (WFO) and User Facility Agreements (UFAs) are not CRADAs 
and will be available for use by the Contractor in addition to CRADAs for achieving 
utilization of employee expertise and unique facilities for maximizing technology transfer. 
The Contractor agrees to inform prospective CRADA participants, which are intending to 
substantially pay full cost recovery for the effort under a proposed CRADA, of the 
availability of alternative forms of agreements, i.e., WFO and UFA, and of the Class Patent 
Waiver provisions associated therewith. 
 
(ii) Where the Contractor believes that the transfer of technology to the U.S. domestic 
economy will benefit from, or other equity considerations dictate, an arrangement other 
than the Class Waiver of patent rights to the sponsor in WFO and UFAs, a request may be 
made to the contracting officer for an exception to the Class Waivers. 
 
(iii) Rights to inventions made under agreements other than funding agreements with 
third parties shall be governed by the appropriate provisions incorporated, with DOE 
approval, in such agreements, and the provisions in such agreements take precedence over 
any disposition of rights contained in this Contract. Disposition of rights under any such 



SRNS Conformed Contract DE-AC09-08SR22470  
 Through Modification 1019 effective 3/2022 

 
 

 Section I Page 75 
 

agreement shall be in accordance with any DOE class waiver (including Work for Others 
and User Class Waivers) or individually negotiated waiver which applies to the agreement. 

 
 

(5) Conflicts of Interest.  
 

(i) Except as provided in paragraph (n)(5)(iii) of this clause, the Contractor shall assure 
that no employee of the Contractor shall have a substantial role (including an advisory role) 
in the preparation, negotiation, or approval of a CRADA, if, to such employee's knowledge: 

 
(A) Such employee, or the spouse, child, parent, sibling, or partner of such employee, 
or an organization (other than the Contractor) in which such employee serves as an officer, 
director, trustee, partner, or employee -- 

 
(1) holds financial interest in any entity, other than the Contractor, that has a 
substantial interest in the preparation, negotiation, or approval of the CRADA; 
 
(2) receives a gift or gratuity from any entity, other than the Contractor, that 
has a substantial interest in the preparation, negotiation, or approval of the CRADA; 
or 

 
(B) A financial interest in any entity, other than the Contractor, that has a substantial 
interest in the preparation, negotiation, or approval of the CRADA, is held by any person 
or organization with whom such employee is negotiating or has any arrangement 
concerning prospective employment. 
 
(ii) The Contractor shall require that each employee of the Contractor who has a 
substantial role (including an advisory role) in the preparation, negotiation, or approval of 
a CRADA certify through the Contractor to the contracting officer that the circumstances 
described in paragraph (n)(5)(i) of this clause do not apply to that employee. 
 
(iii) The requirements of paragraphs (n)(5)(i) and (n)(5)(ii) of this clause shall not apply 
in a case where the contracting officer is advised by the Contractor in advance of the 
participation of an employee described in those paragraphs in the preparation, negotiation 
or approval of a CRADA of the nature of and extent of any financial interest described in 
paragraph (n)(5)(i) of this clause, and the contracting officer determines that such financial 
interest is not so substantial as to be considered likely to affect the integrity of the 
Contractor employee's participation in the process of preparing, negotiating, or approving 
the CRADA. 

 
(o) Technology Transfer in Other Cost-Sharing Agreements.  
 
In conducting research and development activities in cost-shared agreements not covered by paragraph 
(n) of this clause, the Contractor, with prior written permission of the contracting officer, may provide for 
the withholding of data produced thereunder in accordance with the applicable provisions of paragraph 
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(n)(3) of this clause. 
 
(p) Technology Partnership Ombudsman.  
 

(1) The Contractor agrees to establish a position to be known as "Technology Partnership 
Ombudsman," to help resolve complaints from outside organizations regarding the policies and 
actions of the contractor with respect to technology partnerships (including CRADAs), patents 
owned by the contractor for inventions made at the laboratory, and technology licensing. 

 
(2) The Ombudsman shall be a senior official of the Contactor's laboratory staff, who is not 
involved in day-to-day technology partnerships, patents or technology licensing, or, if appointed 
from outside the laboratory or facility, shall function as such senior official. 
 
(3) The duties of the Technology Partnership Ombudsman shall include: 

 
(i) Serving as the focal point for assisting the public and industry in resolving 
complaints and disputes with the laboratory or facility regarding technology partnerships, 
patents, and technology licensing; 
 
(ii) Promoting the use of collaborative alternative dispute resolution techniques such as 
mediation to facilitate the speedy and low cost resolution of complaints and disputes, when 
appropriate; and 
 
(iii) Submitting a quarterly report, in a format provided by DOE, to the Secretary of 
Energy, the Administrator for Nuclear Security, the Director of the DOE Office of Dispute 
Resolution, and the Contracting Officer concerning the number and nature of complaints 
and disputes raised, along with the Ombudsman's assessment of their resolution, consistent 
with the protection of confidential and sensitive information. 

 
(q) Inapplicability of Provisions to Privately Funded Technology Transfer Activities.  
 
Nothing in paragraphs (c) Allowable Costs, (e) Fairness of Opportunity, (f) U.S. Industrial 
Competitiveness, (g) Indemnity -- Product Liability, (h) Disposition of Income, and (i) Transfer to 
Successor Contractor of this clause are intended to apply to the contractor's privately funded technology 
transfer activities if such privately funded activities are addressed elsewhere in the contract. 
 
(End of clause) 
 
 
 
I.46 DEAR 970.5227-10 Patent Rights-Management and Operating Contracts, Nonprofit 
Organization or Small Business Firm Contractor (AUG 2002) ALTERNATE I 
 
(a)  Definitions.  

(1)  DOE licensing regulations means the Department of Energy patent licensing regulations 
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at 10 CFR Part 781.  

(2)  Exceptional circumstance subject invention means any subject invention in a technical 
field or related to a task determined by the Department of Energy to be subject to an exceptional 
circumstance under 35 U.S.C. 202(a)(ii) and in accordance with 37 CFR 401.3(e).  

(3)  Invention means any invention or discovery which is or may be patentable or otherwise 
protectable under Title 35 of the United States Code, or any novel variety of plant which is or may 
be protected under the Plant Variety Protection Act (7 U.S.C. 2321 et seq.).  

(4)  Made when used in relation to any invention means the conception or first actual 
reduction to practice of such invention.  

(5)  Nonprofit organization means a university or other institution of higher education or an 
organization of the type described in section 501(c)(3) of the Internal Revenue Code of 1954 (26 
U.S.C. 501(c)) and exempt from taxation under section 501(a) of the Internal Revenue Code (26 
U.S.C. 501(a)) or any nonprofit scientific or educational organization qualified under a state 
nonprofit organization statute. 

(6)  Patent Counsel means the Department of Energy (DOE) Patent Counsel assisting the 
DOE contracting activity.  

(7)  Practical application means to manufacture, in the case of a composition or product; to 
practice, in the case of a process or method; or to operate, in the case of a machine or system; and, 
in each case, under such conditions as to establish that the invention is being utilized and that its 
benefits are, to the extent permitted by law or Government regulations, available to the public on 
reasonable terms.  

(8)  Small business firm means a small business concern as defined at section 2 of Pub. L. 
85-536 (15 U.S.C. 632) and implementing regulations of the Administrator of the Small Business 
Administration. For the purpose of this clause, the size standards for small business concerns 
involved in Government procurement and subcontracting at 13 CFR 121.3-8 and 13 CFR 121.3-
12, respectively, are used.  

(9) Subject Invention means any invention of the contractor conceived or first actually 
reduced to practice in the performance of work under this contract, provided that in the case of a 
variety of plant, the date of determination (as defined in section 41(d) of the Plant Variety 
Protection Act, 7 U.S.C. 2401(d)) shall also occur during the period of contract performance. 

(10)  Weapons Related Subject Invention means any subject invention conceived or first 
actually reduced to practice in the course of or under work funded by or through defense programs, 
including Department of Defense and intelligence reimbursable work, or the Naval Nuclear 
Propulsion Program of the Department of Energy or the National Nuclear Security Administration. 

(b)  Allocation of Principal Rights.  

(1)  Retention of title by the Contractor. Except for exceptional circumstance subject 
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inventions, the contractor may retain the entire right, title, and interest throughout the world to 
each subject invention subject to the provisions of this clause and 35 U.S.C. 203. With respect to 
any subject invention in which the Contractor retains title, the Federal government shall have a 
nonexclusive, nontransferable, irrevocable, paid-up license to practice or have practiced for or on 
behalf of the United States the subject invention throughout the world.  

(2)  Exceptional circumstance subject inventions. Except to the extent that rights are retained 
by the Contractor in a determination of exceptional circumstances or granted to a contractor 
through a determination of greater rights in accordance with subparagraph (b)(4) of this clause, the 
Contractor does not have a right to retain title to any exceptional circumstance subject inventions 
and agrees to assign to the Government the entire right, title, and interest, throughout the world, in 
and to any exceptional circumstance subject inventions.  

(i)  Inventions within or relating to the following fields of technology are exceptional 
circumstance subject inventions:  

(A)  uranium enrichment technology;  

(B)  storage and disposal of civilian high-level nuclear waste and spent fuel 
technology; and  

(C)  national security technologies classified or sensitive under Section 148 of the 
Atomic Energy Act (42 U.S.C. 2168).  

(ii)  Inventions made under any agreement, contract or subcontract related to the 
following are exceptional circumstance subject inventions:  

(A)  DOE Steel Initiative and Metals Initiative;  

(B)  U.S. Advanced Battery Consortium; and  

(C)  any funding agreement which is funded in part by the Electric Power Research 
Institute (EPRI) or the Gas Research Institute (GRI).  

(iii)  DOE reserves the right to unilaterally amend this contract to modify, by deletion or 
insertion, technical fields, tasks, or other classifications for the purpose of determining DOE 
exceptional circumstance subject inventions.  

(3)  Treaties and international agreements. Any rights acquired by the Contractor in subject 
inventions are subject to any disposition of right, title, or interest in or to subject inventions 
provided for in treaties or international agreements identified at Appendix [ Insert Reference ] to 
this contract. DOE reserves the right to unilaterally amend this contract to identify specific treaties 
or international agreements entered into or to be entered into by the Government after the effective 
date of this contract and to effectuate those license or other rights which are necessary for the 
Government to meet its obligations to foreign governments, their nationals and international 
organizations [*81060] under such treaties or international agreements with respect to subject 
inventions made after the date of the amendment.  
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(4)  Contractor request for greater rights in exceptional circumstance subject inventions. The 
Contractor may request rights greater than allowed by the exceptional circumstance determination 
in an exceptional circumstance subject invention by submitting such a request in writing to Patent 
Counsel at the time the exceptional circumstance subject invention is disclosed to DOE or within 
eight (8) months after conception or first actual reduction to practice of the exceptional 
circumstance subject invention, whichever occurs first, unless a longer period is authorized in 
writing by the Patent Counsel for good cause shown in writing by the Contractor. DOE may, in its 
discretion, grant or refuse to grant such a request by the Contractor.  

(5)  Contractor employee-inventor rights. If the Contractor does not elect to retain title to a 
subject invention or does not request greater rights in an exceptional circumstance subject 
invention, a Contractor employee-inventor, after consultation with the Contractor and with written 
authorization from the Contractor in accordance with 10 CFR 784.9(b)(4), may request greater 
rights, including title, in the subject invention or the exceptional circumstance invention from 
DOE, and DOE may, in its discretion, grant or refuse to grant such a request by the Contractor 
employee-inventor.  

(6)  Government assignment of rights in Government employees' subject inventions. If a 
Government employee is a joint inventor of a subject invention or of an exceptional circumstance 
subject invention to which the Contractor has rights, the Government may assign or refuse to assign 
to the Contractor any rights in the subject invention or exceptional circumstance subject invention 
acquired by the Government from the Government employee, in accordance with 48 CFR 27.304-
1(d). The rights assigned to the Contractor are subject to any provision of this clause that is 
applicable to subject inventions in which the Contractor retains title, including reservation by the 
Government of a nonexclusive, nontransferable, irrevocable, paid-up license, except that the 
Contractor shall file its initial patent application claiming the subject invention or exceptional 
circumstance invention within one (1) year after the assignment of such rights. The Contractor 
shall share royalties collected for the manufacture, use or sale of the subject invention with the 
Government employee.  

(7)  Weapons related subject inventions. Except to the extent that DOE is solely satisfied that 
the Contractor meets certain procedural requirements and DOE grants rights to the Contractor in 
weapons related subject inventions, the Contractor does not have the right to retain title to any 
weapons related subject inventions. 

(c) Subject Invention Disclosure, Election of Title and Filing of Patent Application by Contractor.  

(1)  Subject invention disclosure. The contractor will disclose each subject invention to the 
Patent Counsel within two months after the inventor discloses it in writing to contractor personnel 
responsible for patent matters. The disclosure to the agency shall be in the form of a written report 
and shall identify the contract under which the invention was made and the inventor(s) and all 
sources of funding by B&R code for the invention. It shall be sufficiently complete in technical 
detail to convey a clear understanding to the extent known at the time of the disclosure, of the 
nature, purpose, operation, and the physical, chemical, biological or electrical characteristics of 
the invention. The disclosure shall also identify any publication, on sale or public use of the 
invention and whether a manuscript describing the invention has been submitted for publication 
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and, if so, whether it has been accepted for publication at the time of disclosure. The disclosure 
shall include a written statement as to whether the invention falls within an exceptional 
circumstance field. DOE will make a determination and advise the Contractor within 30 days of 
receipt of an invention disclosure as to whether the invention is an exceptional circumstance 
subject invention. In addition, after disclosure to the Patent Counsel, the Contractor will promptly 
notify the agency of the acceptance of any manuscript describing the invention for publication or 
of any on sale or public use planned by the contractor. The Contractor shall obtain approval from 
Patent Counsel prior to any release or publication of information concerning any nonelectable 
subject invention such as an exceptional circumstance subject invention or any subject invention 
related to a treaty or international agreement.  

(2)  Election by the Contractor. Except as provided in paragraph (b)(2) of this clause, the 
Contractor will elect in writing whether or not to retain title to any such invention by notifying the 
Federal agency within two years of disclosure to the Federal agency. However, in any case where 
publication, on sale or public use has initiated the one year statutory period wherein valid patent 
protection can still be obtained in the United States, the period for election of title may be shortened 
by the agency to a date that is no more than 60 days prior to the end of the statutory period.  

(3)  Filing of patent applications by the Contractor. The Contractor will file its initial patent 
application on a subject invention to which it elects to retain title within one year after election of 
title or, if earlier, or prior to the end of any 1-year statutory period wherein valid patent protection 
can be obtained in the United States after a publication, on sale, or public use. The Contractor will 
file patent applications in additional countries or international patent offices within either ten 
months of the corresponding initial patent application or six months from the date permission is 
granted by the Commissioner of Patents and Trademarks to file foreign patent applications where 
such filing has been prohibited by a Secrecy Order.  

(4)  Contractor's request for an extension of time. Requests for an extension of the time for 
disclosure, election, and filing under subparagraphs (c)(1), (2) and (3) may, at the discretion of 
Patent Counsel, be granted.  

(5)  Publication Approval. During the course of the work under this contract, the Contractor or 
its employees may desire to release or publish information regarding scientific or technical 
developments conceived or first actually reduced to practice in the course of or under this contract. 
In order that public disclosure of such information will not adversely affect the patent interest of 
DOE or the Contractor, approval for release or publication shall be secured from the Contractor 
personnel responsible for patent matters prior to any such release or publication. Where DOE's 
approval of publication is requested, DOE's response to such requests for approval shall normally 
be provided within 90 days except in circumstances in which a domestic patent application must 
be filed in order to protect foreign rights. In the case involving foreign patent rights, DOE shall be 
granted an additional 180 days with which to respond to the request for approval, unless extended 
by mutual agreement.  

(d)   Conditions When the Government May Obtain Title.  

The Contractor will convey to the DOE, upon written request, title to any subject invention-  
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(1)  If the Contractor fails to disclose or elect title to the subject invention within the times 
specified in paragraph (c) of this clause, or elects not to retain title; provided, that DOE may only 
request title within sixty (60) days after learning of the failure of the Contractor to disclose or to 
elect within the specified times.  

(2)  In those countries in which the Contractor fails to file a patent application within the times 
specified in subparagraph (c) of this clause; provided, however, that if the Contractor has filed a 
patent application in a country after the times specified in subparagraph (c) above, but prior to its 
receipt of the written request of the DOE, the Contractor shall continue to retain title in that 
country.  

(3)  In any country in which the Contractor decides not to continue the prosecution of any 
application for, to pay the maintenance fees on, or defend in a reexamination or opposition 
proceeding on, a patent on a subject invention.  

(4)  If the Contractor requests that DOE acquire title or rights from the Contractor in a subject 
invention to which the Contractor had initially retained title or rights, or in an exceptional 
circumstance subject invention to which the Contractor was granted greater rights, DOE may 
acquire such title or rights from the Contractor, or DOE may decide against acquiring such title or 
rights from the Contractor, at DOE's sole discretion.  

(e)   Minimum Rights of the Contractor and Protection of the Contractor's Right to File.  

(1)  Request for a Contractor license. The Contractor may request the right to reserve a 
revocable, nonexclusive, royalty-free license throughout the world in each subject invention to 
which the Government obtains title, except if the Contractor fails to disclose the invention within 
the times specified in paragraph (c) of this clause. DOE may grant or refuse to grant such a request 
by the Contractor. When DOE approves such reservation, the Contractor's license will normally 
extend to its domestic subsidiaries and affiliates, if any, within the corporate structure of which 
the Contractor is a party and includes the right to grant sublicenses of the same scope to the extent 
the Contractor was legally obligated to do so at the time the contract was awarded. The license is 
transferable only with the approval of DOE except when transferred to the successor of that part 
of the contractor's business to which the invention pertains.  

(2)  Revocation or modification of a Contractor license. The Contractor's domestic license 
may be revoked or modified by DOE to the extent necessary to achieve expeditious practical 
application of the subject invention pursuant to an application for an exclusive license submitted 
in accordance with applicable provisions at 37 CFR Part 404 and DOE licensing regulations at 10 
CFR Part 781. This license will not be revoked in the field of use or the geographical areas in 
which the Contractor has achieved practical application and continues to make the benefits of the 
subject invention reasonably accessible to the public. The license in any foreign country may be 
revoked or modified at the discretion of DOE to the extent the Contractor, its licensees, or the 
domestic subsidiaries or affiliates have failed to achieve practical application of the subject 
invention in that foreign country.  

(3)  Notice of revocation of modification of a Contractor license. Before revocation or 
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modification of the license, DOE will furnish the Contractor a written notice of its intention to 
revoke or modify the license, and the Contractor will be allowed thirty days (or such other time as 
may be authorized by DOE for good cause shown by the Contractor) after the notice to show cause 
why the license should not be revoked or modified. The Contractor has the right to appeal, in 
accordance with applicable regulations in 37 CFR part 404 and DOE licensing regulations at 10 
CFR part 781 concerning the licensing of Government owned inventions, any decision concerning 
the revocation or modification of the license.  

(f)  Contractor Action to Protect the Government's Interest.  

(1)  Execution of delivery of title or license instruments. The Contractor agrees to execute or 
to have executed, and promptly deliver to the Patent Counsel all instruments necessary to 
accomplish the following actions:  

(i)  establish or confirm the rights the Government has throughout the world in those 
subject inventions to which the Contractor elects to retain title, and  

(ii)  convey title to DOE when requested under subparagraphs (b) or paragraph (d) of 
this clause and to enable the Government to obtain patent protection throughout the world 
in that subject invention.  

(2)  Contractor employee agreements. The Contractor agrees to require, by written 
agreement, its employees, other than clerical and nontechnical employees, to disclose promptly in 
writing to Contractor personnel identified as responsible for the administration of patent matters 
and in a format suggested by the Contractor, each subject invention made under this contract in 
order that the Contractor can comply with the disclosure provisions of paragraph (c) of this clause, 
and to execute all papers necessary to file patent applications on subject inventions and to establish 
the Government's rights in the subject inventions. This disclosure format should require, as a 
minimum, the information required by subparagraph (c)(1) of this clause. The Contractor shall 
instruct such employees, through employee agreements or other suitable educational programs, on 
the importance of reporting inventions in sufficient time to permit the filing of patent applications 
prior to U.S. or foreign statutory bars.  

(3)  Notification of discontinuation of patent protection. The contractor will notify the Patent 
Counsel of any decision not to continue the prosecution of a patent application, pay maintenance 
fees, or defend in a reexamination or opposition proceeding on a patent, in any country, not less 
than thirty days before the expiration of the response period required by the relevant patent office.  

(4)  Notification of Government rights. The contractor agrees to include, within the 
specification of any United States patent applications and any patent issuing thereon covering a 
subject invention, the following statement, "This invention was made with government support 
under (identify the contract) awarded by (identify the Federal agency). The government has certain 
rights in the invention."  

(5)  Invention Identification Procedures. The Contractor shall establish and maintain active 
and effective procedures to ensure that subject inventions are promptly identified and timely 
disclosed and shall submit a written description of such procedures to the Contracting Officer so 
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that the Contracting Officer may evaluate and determine their effectiveness.  

(6)  Invention Filing Documentation. If the Contractor files a domestic or foreign patent 
application claiming a subject invention, the Contractor shall promptly submit to Patent Counsel, 
upon request, the following information and documents:  

(i)  the filing date, serial number, title, and a copy of the patent application (including 
an English-language version if filed in a language other than English);  

(ii)  an executed and approved instrument fully confirmatory of all Government rights 
in the subject invention; and  

(iii)  the patent number, issue date, and a copy of any issued patent claiming the subject 
invention.  

(7)  Duplication and disclosure of documents. The Government may duplicate and disclose 
subject invention disclosures and all other reports and papers furnished or required to be furnished 
pursuant to this clause; provided, however, that any such duplication or disclosure by the 
Government is subject to the confidentiality provision at 35 U.S.C. 205 and 37 CFR Part 40.  

(g)   Subcontracts.  

(1)  Subcontractor subject inventions. The Contractor shall not obtain rights in the 
subcontractor's subject inventions as part of the consideration for awarding a subcontract.  

(2)  Inclusion of patent rights clause-non-profit organization or small business firm 
subcontractors. Unless otherwise authorized or directed by the Contracting Officer, the Contractor 
shall include the patent rights clause at 48 CFR 952.227-11, suitably modified to identify the 
parties, in all subcontracts, at any tier, for experimental, developmental, demonstration or research 
work to be performed by a small business firm or domestic nonprofit organization, except 
subcontracts which are subject to exceptional circumstances in accordance with 35 U.S.C. 202 and 
subparagraph (b)(2) of this clause. The subcontractor retains all rights provided for the contractor 
in the patent rights clause at 48 CFR 952.227-11.  

(3)  Inclusion of patent rights clause-subcontractors other than non-profit organizations and 
small business firms. Except for the subcontracts described in subparagraph (g)(2) of this clause, 
the Contractor shall include the patent rights clause at 48 CFR 952.227-13, suitably modified to 
identify the parties, in any contract for experimental, developmental, demonstration or research 
work. For subcontracts subject to exceptional circumstances, the contractor must consult with 
DOE patent counsel with respect to the appropriate patent clause.  

(4)  DOE and subcontractor contract. With respect to subcontracts at any tier, DOE, the 
subcontractor, and the Contractor agree that the mutual obligations of the parties created by this 
clause constitute a contract between the subcontractor and DOE with respect to the matters covered 
by the clause; provided, however, that nothing in this paragraph is intended to confer any 
jurisdiction under the Contract Disputes Act in connection with proceedings under paragraph (j) 
of this clause.  
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(5)  Subcontractor refusal to accept terms of patent clause. If a prospective subcontractor 
refuses to accept the terms of a patent rights clause, the Contractor shall promptly submit a written 
notice to the Contracting Officer stating the subcontractor's reasons for such a refusal, including 
any relevant information for expediting disposition of the matter, and the Contractor shall not 
proceed with the subcontract without the written authorization of the Contracting Officer.  

(6)  Notification of award of subcontract. Upon the award of any subcontract at any tier 
containing a patent rights clause, the Contractor shall promptly notify the Contracting Officer in 
writing and identify the subcontractor, the applicable patent rights clause, the work to be performed 
under the subcontract, and the dates of award and estimated completion. Upon request of the 
Contracting Officer, the Contractor shall furnish a copy of a subcontract.  

(7)  Identification of subcontractor subject inventions. If the Contractor in the performance 
of this contract becomes aware of a subject invention made under a subcontract, the Contractor 
shall promptly notify Patent Counsel and identify the subject invention.  

(h)  Reporting on Utilization of Subject Inventions. The Contractor agrees to submit to DOE on 
request, periodic reports, no more frequently than annually, on the utilization of a subject invention or on 
efforts at obtaining such utilization that are being made by the Contractor or its licensees or assignees. 
Such reports shall include information regarding the status of development, date of first commercial sale 
or use, gross royalties received by the Contractor, and such other data and information as DOE may 
reasonably specify. The Contractor also agrees to provide additional reports as may be requested by DOE 
in connection with any march-in proceeding undertaken by DOE in accordance with paragraph (j) of this 
clause. As required by 35 U.S.C. 202(c)(5), DOE agrees it will not disclose such information to persons 
outside the Government without permission of the Contractor.  

(i)  Preference for United States Industry. Notwithstanding any other provision of this clause, the 
Contractor agrees that neither it nor any assignee will grant to any person the exclusive right to use or sell 
any subject invention in the United States unless such person agrees that any product embodying the 
subject invention or produced through the use of the subject invention will be manufactured substantially 
in the United States. However, in individual cases, the requirement for such an agreement may be waived 
by DOE upon a showing by the Contractor or its assignee that reasonable but unsuccessful efforts have 
been made to grant licenses on similar terms to potential licensees that would be likely to manufacture 
substantially in the United States or that under the circumstances domestic manufacture is not 
commercially feasible.  

(j)  March-in Rights. The Contractor agrees that, with respect to any subject invention in which it 
has acquired title, DOE has the right in accordance with the procedures in 37 CFR 401.6 and any DOE 
supplemental regulations to require the Contractor, an assignee or exclusive licensee of a subject invention 
to grant a nonexclusive, partially exclusive, or exclusive license in any field of use to a responsible 
applicant or applicants, upon terms that are reasonable under the circumstances, and, if the Contractor, 
assignee or exclusive licensee refuses such a request, DOE has the right to grant such a license itself if 
DOE determines that-  

(1)  Such action is necessary because the Contractor or assignee has not taken, or is not 
expected to take within a reasonable time, effective steps to achieve practical application of the 
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subject invention in such field of use;  

(2)  Such action is necessary to alleviate health or safety needs which are not reasonably 
satisfied by the Contractor, assignee, or their licensees;  

(3)  Such action is necessary to meet requirements for public use specified by Federal 
regulations and such requirements are not reasonably satisfied by the Contractor, assignee, or 
licensees; or  

(4)  Such action is necessary because the agreement required by paragraph (i) of this clause has 
not been obtained or waived, or because a licensee of the exclusive right to use or sell any subject 
invention in the United States is in breach of such agreement.  

(k)  Special Provisions for Contracts With Nonprofit Organizations. If the Contractor is a nonprofit 
organization, it agrees that-  

(1) DOE approval of assignment of rights. Rights to a subject invention in the United States 
may not be assigned by the Contractor without the approval of DOE, except where such assignment 
is made to an organization which has as one of its primary functions the management of inventions; 
provided, that such assignee will be subject to the same provisions of this clause as the Contractor.  

(2) Small business firm licensees. It will make efforts that are reasonable under the 
circumstances to attract licensees of subject inventions that are small business firms, and that it 
will give a preference to a small business firm when licensing a subject invention if the Contractor 
determines that the small business firm has a plan or proposal for marketing the invention which, 
if executed, is equally as likely to bring the invention to practical application as any plans or 
proposals from applicants that are not small business firms; provided, that the Contractor is also 
satisfied that the small business firm has the capability and resources to carry out its plan or 
proposal. The decision whether to give a preference in any specific case will be at the discretion 
of the Contractor. However, the Contractor agrees that the Secretary of Commerce may review the 
Contractor's licensing program and decisions regarding small business firm applicants, and the 
Contractor will negotiate changes to its licensing policies, procedures, or practices with the 
Secretary of Commerce when that Secretary's review discloses that the Contractor could take 
reasonable steps to more effectively implement the requirements of this subparagraph (k)(2).  

(3) Contractor licensing of subject inventions. To the extent that it provides the most 
effective technology transfer, licensing of subject inventions shall be administered by Contractor 
employees on location at the facility.  

(l)    Communications. The Contractor shall direct any notification, disclosure or request provided for in 
this clause to the Patent Counsel assisting the DOE contracting activity.  

(m)     Reports.   

(1)  Interim reports. Upon DOE's request, the Contractor shall submit to DOE, no more 
frequently than annually, a list of subject inventions disclosed to DOE during a specified period, 
or a statement that no subject inventions were made during the specified period; and a list of 
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subcontracts containing a patent clause and awarded by the Contractor during a specified period, 
or a statement that no such subcontracts were awarded during the specified period.  

(2)  Final reports. Upon DOE's request, the Contractor shall submit to DOE, prior to closeout 
of the contract, a list of all subject inventions disclosed during the performance period of the 
contract, or a statement that no subject inventions were made during the contract performance 
period; and a list of all subcontracts containing a patent clause and awarded by the Contractor 
during the contract performance period, or a statement that no such subcontracts were awarded 
during the contract performance period.  

(n)  Examination of Records Relating to Subject Inventions.  

(1)  Contractor compliance. Until the expiration of three (3) years after final payment under 
this contract, the Contracting Officer or any authorized representative may examine any books 
(including laboratory notebooks), records, documents, and other supporting data of the Contractor, 
which the Contracting Officer or authorized representative deems reasonably pertinent to the 
discovery or identification of subject inventions, including exceptional circumstance subject 
inventions, or to determine Contractor compliance with any requirement of this clause.  

(2)  Unreported inventions. If the Contracting Officer is aware of an invention that is not 
disclosed by the Contractor to DOE, and the Contracting Officer believes the unreported invention 
may be a subject invention, including exceptional circumstance subject inventions, DOE may 
require the Contractor to submit to DOE a disclosure of the invention for a determination of 
ownership rights.  

(3)  Confidentiality. Any examination of records under this paragraph is subject to 
appropriate conditions to protect the confidentiality of the information involved.  

(4)  Power of inspection. With respect to a subject invention for which the Contractor has 
responsibility for patent prosecution, the Contractor shall furnish the Government, upon request 
by DOE, an irrevocable power to inspect and make copies of a prosecution file for any patent 
application claiming the subject invention.  

(o)  Facilities License. In addition to the rights of the parties with respect to inventions or discoveries 
conceived or first actually reduced to practice in the course of or under this contract, the Contractor agrees 
to and does hereby grant to the Government an irrevocable, nonexclusive, paid-up license in and to any 
inventions or discoveries regardless of when conceived or actually reduced to practice or acquired by the 
Contractor at any time through completion of this contract and which are incorporated or embodied in the 
construction of the facility or which are utilized in the operation of the facility or which cover articles, 
materials, or product manufactured at the facility (1) to practice or have practiced by or for the Government 
at the facility, and (2) to transfer such license with the transfer of that facility. Notwithstanding the 
acceptance or exercise by the Government of these rights, the Government may contest at any time the 
enforceability, validity or scope of, or title to, any rights or patents herein licensed.  

(p)  Atomic Energy.  

(1)  Pecuniary awards. No claim for pecuniary award of compensation under the provisions 
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of the Atomic Energy Act of 1954, as amended, may be asserted with respect to any invention or 
discovery made or conceived in the course of or under this contract.  

(2)  Patent agreements. Except as otherwise authorized in writing by the Contracting Officer, 
the Contractor shall obtain patent agreements to effectuate the provisions of subparagraph (p)(1) 
of this clause from all persons who perform any part of the work under this contract, except 
nontechnical personnel, such as clerical employees and manual laborers.  

(q)    Classified Inventions.  

(1)  Approval for filing a foreign patent application. The Contractor shall not file or cause to 
be filed an application or registration for a patent disclosing a subject invention related to classified 
subject matter in any country other than the United States without first obtaining the written 
approval of the Contracting Officer.  

(2)  Transmission of classified subject matter. If in accordance with this clause the Contractor 
files a patent application in the United States disclosing a subject invention that is classified for 
reasons of security, the Contractor shall observe all applicable security regulations covering the 
transmission of classified subject matter. If the Contractor transmits a patent application disclosing 
a classified subject invention to the United States Patent and Trademark Office (USPTO), the 
Contractor shall submit a separate letter to the USPTO identifying the contract or contracts by 
agency and agreement number that require security classification markings to be placed on the 
patent application.  

(3)  Inclusion of clause in subcontracts. The Contractor agrees to include the substance of this 
clause in subcontracts at any tier that cover or are likely to cover subject matter classified for 
reasons of security.  

(r)     Patent Functions. Upon the written request of the Contracting Officer or Patent Counsel, the 
Contractor agrees to make reasonable efforts to support DOE in accomplishing patent-related functions 
for work arising out of the contract, including, but not limited to, the prosecution of patent applications, 
and the determination of questions of novelty, patentability, and inventorship.  

(s)      Educational Awards Subject to 35 U.S.C. 212. The Contractor shall notify the Contracting Officer 
prior to the placement of any person subject to 35 U.S.C. 212 in an area of technology or task (1) related 
to exceptional circumstance technology or (2) which is subject to treaties or international agreements as 
set forth in paragraph (b)(3) of this clause or agreements other than funding agreements. The Contracting 
Officer may disapprove of any such placement.  

(t)  Annual Appraisal by Patent Counsel. Patent Counsel may conduct an annual appraisal to 
evaluate the Contractor's effectiveness in identifying and protecting subject inventions in accordance with 
DOE policy. 

 

NOTE: The following clause is only applicable if the Contractor is a for-profit, large business firm 
that has been granted an advance class waiver: 
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I.47 DEAR 970.5227-12  Patent Rights-Management and Operating Contracts, For-Profit 
Contractor, Advance Class Waiver (AUG 2002) ALTERNATE I 
 
(a) Definitions.  

(1)  DOE licensing regulations means the Department of Energy patent licensing regulations 
at 10 CFR Part 781. 

(2)  DOE patent waiver regulations means the Department of Energy patent waiver 
regulations at 10 CFR Part 784. 

(3)  Exceptional Circumstance Subject Invention means any subject invention in a technical 
field or related to a task determined by the Department of Energy to be subject to an exceptional 
circumstance under 35 U.S.C. 202(a)(ii), and in accordance with 37 CFR 401.3(e). 

(4)  Invention means any invention or discovery which is or may be patentable or otherwise 
protectable under title 35 of the United States Code, or any novel variety of plant which is or may 
be protected under the Plant Variety Protection Act (7 U.S.C. 2321, et seq.). 

(5)  Made when used in relation to any invention means the conception or first actual 
reduction to practice of such invention. 

(6)  Patent Counsel means DOE Patent Counsel assisting the contracting activity. 

(7)  Practical application means to manufacture, in the case of a composition or product; to 
practice, in the case of a process or method; or to operate, in the case of a machine or system; and, 
in each case, under such conditions as to establish that the invention is being utilized and that its 
benefits are, to the extent permitted by law or Government regulations, available to the public on 
reasonable terms. 

(8)  Subject Invention means any invention of the contractor conceived or first actually reduced 
to practice in the course of or under this contract, provided that in the case of a variety of plant, 
the date of determination (as defined in section 41(d) of the Plant Variety Protection Act, 7 U.S.C. 
2401(d)) shall also occur during the period of contract performance.  

(9)  Weapons Related Subject Invention means any subject invention conceived or first actually 
reduced to practice in the course of or under work funded by or through defense programs, 
including Department of Defense and intelligence reimbursable work, or the Naval Nuclear 
Propulsion Program of the Department of Energy or the National Nuclear Security Administration. 

(b)  Allocation of Principal Rights.  

(1)  Assignment to the Government. Except to the extent that rights are retained by the 
Contractor by the granting of an advance class waiver pursuant to subparagraph (b)(2) of this 
clause or a determination of greater rights pursuant to subparagraph (b)(7) of this clause, the 
Contractor agrees to assign to the Government the entire right, title, and interest throughout the 
world in and to each subject invention. 
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(2)  Advance class waiver of Government rights to the Contractor. DOE may grant to the 
Contractor an advance class waiver of Government rights in any or all subject inventions, at the 
time of execution of the contract, such that the Contractor may elect to retain the entire right, title 
and interest throughout the world to such waived subject inventions, in accordance with the terms 
and conditions of the advance class waiver. Unless otherwise provided by the terms of the advance 
class waiver, any rights in a subject invention retained by the Contractor under an advance class 
waiver are subject to 35 U.S.C. 203 and the provisions of this clause, including the Government 
license provided for in subparagraph (b)(3) of this clause, and any reservations and conditions 
deemed appropriate by the Secretary of Energy or designee. 

(3)  Government license. With respect to any subject invention to which the Contractor 
retains title, either under an advance class waiver pursuant to subparagraph (b)(2) or a 
determination of greater rights pursuant to subparagraph (b)(7) of this clause, the Government has 
a nonexclusive, nontransferable, irrevocable, paid-up license to practice or have practiced for or 
on behalf of the United States the subject invention throughout the world. 

(4)  Foreign patent rights. If the Government has title to a subject invention and the 
Government decides against securing patent rights in a foreign country for the subject invention, 
the Contractor may request such foreign patent rights from DOE, and DOE may grant the 
Contractor's request, subject to 35 U.S.C. 203 and the provisions of this clause, including the 
Government license provided for in subparagraph (b)(3) of this clause, and any reservations and 
conditions deemed appropriate by the Secretary of Energy or designee. 

(5)  Exceptional circumstance subject inventions. Except to the extent that rights are retained 
by the Contractor by a determination of greater rights in accordance with subparagraph (b)(7) of 
this clause, the Contractor does not have the right to retain title to any exceptional circumstance 
subject inventions and agrees to assign to the Government the entire right, title, and interest, 
throughout the world, in and to any exceptional circumstance subject inventions. 

(i)  Inventions within or relating to the following fields of technology are exceptional 
circumstance subject inventions: 

(A)  uranium enrichment technology; 

(B)  storage and disposal of civilian high-level nuclear waste and spent fuel 
technology; and 

(C)  national security technologies classified or sensitive under Section 148 of the 
Atomic Energy Act (42 U.S.C. 2168). 

(ii)  Inventions made under any agreement, contract or subcontract related to the 
following initiatives or programs are exceptional circumstance subject inventions: 

(A)  DOE Steel Initiative and Metals Initiative; 

(B)  U.S. Advanced Battery Consortium;  
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(C)  any funding agreement which is funded in part by the Electric Power Research 
Institute (EPRI) or the Gas Research Institute (GRI);  

(D) (Deviation) Solid State Energy Conversion Alliance (SECA) if the contractor 
is a participant in the “Core Technology Program,” and 

(E) (Deviation) Solid State Lighting (SSL) program if the contractor is a participant 
in the “Core Technology Program.” 

(iii)  DOE reserves the right to unilaterally amend this contract to modify, by deletion or 
insertion, technical fields, programs, initiatives, and/or other classifications for the purpose 
of defining DOE exceptional circumstance subject inventions. 

(6)  Treaties and international agreements. Any rights acquired by the Contractor in subject 
inventions are subject to any disposition of right, title, or interest in or to subject inventions 
provided for in treaties or international agreements identified at Appendix [ Insert Reference ], to 
this contract. DOE reserves the right to unilaterally amend this contract to identify specific treaties 
or international agreements entered into or to be entered into by the Government after the effective 
date of this contract and to effectuate those license or other rights which are necessary for the 
Government to meet its obligations to foreign governments, their nationals and international 
organizations under such treaties or international agreements with respect to subject inventions 
made after the date of the amendment. 

(7)  Contractor request for greater rights. The Contractor may request greater rights in an 
identified subject invention, including an exceptional circumstance subject invention, to which the 
Contractor does not have the right to elect to retain title, in accordance with the DOE patent waiver 
regulations, by submitting such a request in writing to Patent Counsel with a copy to the 
Contracting Officer at the time the subject invention is first disclosed to DOE pursuant to 
subparagraph (c)(1) of this clause, or not later than eight (8) months after such disclosure, unless 
a longer period is authorized in writing by the Contracting Officer for good cause shown in writing 
by the Contractor. DOE may grant or refuse to grant such a request by the Contractor. Unless 
otherwise provided in the greater rights determination, any rights in a subject invention obtained 
by the Contractor under a determination of greater rights is subject to 35 U.S.C. 203 and the 
provisions of this clause, including the Government license provided for in subparagraph (b)(3) of 
this clause, and to any reservations and conditions deemed appropriate by the Secretary of Energy 
or designee. 

(8)  Contractor employee-inventor rights. If the Contractor does not elect to retain title to a 
subject invention or does not request greater rights in a subject invention, including an exceptional 
circumstance subject invention, to which the Contractor does not have the right to elect to retain 
title, a Contractor employee-inventor, after consultation with the Contractor and with written 
authorization from the Contractor in accordance with 10 CFR 784.9(b)(4), may request greater 
rights, including title, in the subject invention or the exceptional circumstance invention from 
DOE, and DOE may grant or refuse to grant such a request by the Contractor employee-inventor. 

(9)  Government assignment of rights in Government employees' subject inventions. If a DOE 
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employee is a joint inventor of a subject invention to which the Contractor has rights, DOE may 
assign or refuse to assign any rights in the subject invention acquired by the Government from the 
DOE employee to the Contractor, consistent with 48 CFR 27.304-1(d). Unless otherwise provided 
in the assignment, the rights assigned to the Contractor are subject to the Government license 
provided for in subparagraph (b)(3) of this clause, and to any provision of this clause applicable to 
subject inventions in which rights are retained by the Contractor, and to any reservations and 
conditions deemed appropriate by the Secretary of Energy or designee. The Contractor shall share 
royalties collected for the manufacture, use or sale of the subject invention with the DOE 
employee.  

(10)  Weapons related subject inventions. Except to the extent that DOE is solely satisfied that 
the Contractor meets certain procedural requirements and DOE grants rights to the Contractor in 
weapons related subject inventions, the Contractor does not have a right to retain title to any 
weapons related subject inventions.  

(c)  Subject Invention Disclosure, Election of Title, and Filing of Patent Application by Contractor.  

(1)  Subject invention disclosure. The Contractor shall disclose each subject invention to 
Patent Counsel with a copy to the Contracting Officer within two (2) months after an inventor 
discloses it in writing to Contractor personnel responsible for patent matters or, if earlier, within 
six (6) months after the Contractor has knowledge of the subject invention, but in any event before 
any on sale, public use, or publication of the subject invention. The disclosure to DOE shall be in 
the form of a written report and shall include: 

(i)  the contract number under which the subject invention was made; 

(ii)  the inventor(s) of the subject invention; 

(iii)  a description of the subject invention in sufficient technical detail to convey a clear 
understanding of the nature, purpose and operation of the subject invention, and of the 
physical, chemical, biological or electrical characteristics of the subject invention, to the 
extent known by the Contractor at the time of the disclosure; 

(iv)  the date and identification of any publication, on sale or public use of the invention; 

(v)  the date and identification of any submissions for publication of any manuscripts 
describing the invention, and a statement of whether the manuscript is accepted for 
publication, to the extent known by the Contractor at the time of the disclosure; 

(vi)  a statement indicating whether the subject invention is an exceptional circumstance 
subject invention, related to national security, or subject to a treaty or an international 
agreement, to the extent known or believed by Contractor at the time of the disclosure; 

(vii)  all sources of funding by Budget and Resources (B&R) code; and 

(viii)  the identification of any agreement relating to the subject invention, including 
Cooperative Research and Development Agreements and Work-for-Others agreements. 
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Unless the Contractor contends otherwise in writing at the time the invention is disclosed, 
inventions disclosed to DOE under this paragraph are deemed made in the manner specified 
in Sections (a)(1) and (a)(2) of 42 U.S.C. 5908. 

(2)  Publication after disclosure. After disclosure of the subject invention to the DOE, the 
Contractor shall promptly notify Patent Counsel of the acceptance for publication of any 
manuscript describing the subject invention or of any expected or on sale or public use of the 
subject invention, known by the Contractor. The Contractor shall obtain approval from Patent 
Counsel prior to any release or publication of information concerning an exceptional circumstance 
subject invention or any subject invention related to a treaty or international agreement. 

(3)  Election by the Contractor under an advance class waiver. If the Contractor has the right 
to elect to retain title to subject inventions under an advance class waiver granted in accordance 
with subparagraph (b)(2) of this clause, and unless otherwise provided for by the terms of the 
advance class waiver, the Contractor shall elect in writing whether or not to retain title to any 
subject invention by notifying DOE within two (2) years of the date of the disclosure of the subject 
invention to DOE, in accordance with subparagraph (c)(1) of this clause. The notification shall 
identify the advance class waiver, state the countries, including the United States , in which rights 
are retained, and certify that the subject invention is not an exceptional circumstance subject 
invention or subject to a treaty or international agreement. If a publication, on sale or public use 
of the subject invention has initiated the 1-year statutory period under 35 U.S.C. 102(b), the period 
for election may be shortened by DOE to a date that is no more than sixty (60) days prior to the 
end of the 1-year statutory period. 

(4)  Filing of patent applications by the Contractor under an advance class waiver. If the 
Contractor has the right to retain title to a subject invention in accordance with an advance class 
waiver pursuant to subparagraph (b)(2) of this clause or a determination of greater rights pursuant 
to paragraph (b)(7) of this clause, and unless otherwise provided for by the terms of the advance 
class waiver or greater rights determination, the Contractor shall file an initial patent application 
claiming the subject invention to which it retains title either within one (1) year after the 
Contractor's election to retain or grant of title to the subject invention or prior to the end of any 1-
year statutory period under 35 U.S.C. 102(b), whichever occurs first. Any patent applications filed 
by the Contractor in foreign countries or international patent offices shall be filed within either ten 
(10) months of the corresponding initial patent application or, if such filing has been prohibited by 
a Secrecy Order, within six (6) months from the date permission is granted by the Commissioner 
of Patents and Trademarks to file foreign patent applications. 

(5)  Submission of patent information and documents. If the Contractor files a domestic or 
foreign patent application claiming a subject invention, the Contractor shall promptly submit to 
Patent Counsel the following information and documents: 

(i)  The filing date, serial number, title, and a copy of the patent application (including 
an English-language version if filed in a language other than English); 

(ii)  An executed and approved instrument fully confirmatory of all Government rights 
in the subject invention; and 
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(iii)  The patent number, issue date, and a copy of any issued patent claiming the subject 
invention. 

(6)  Contractor's request for an extension of time. Requests for an extension of the time to 
disclose a subject invention, to elect to retain title to a subject invention, or to file a patent 
application under subparagraphs (c)(1), (3), and (4) of this clause may be granted at the discretion 
of Patent Counsel or DOE. 

(7)  Duplication and disclosure of documents. The Government may duplicate and disclose 
subject invention disclosures and all other reports and papers furnished or required to be furnished 
pursuant to this clause; provided, however, that any such duplication or disclosure by the 
Government is subject to 35 U.S.C. 205 and 37 CFR Part 40. 

(d)  Conditions When the Government May Obtain Title Notwithstanding an Advance Class Waiver.  

(1)  Return of title to a subject invention. If the Contractor requests that DOE acquire title or 
rights from the Contractor in a subject invention, including an exceptional circumstance subject 
invention, to which the Contractor retained title or rights under subparagraph (b)(2) or 
subparagraph (b)(7) of this clause, DOE may acquire such title or rights from the Contractor, or 
DOE may decide against acquiring such title or rights from the Contractor, at DOE's sole 
discretion. 

(2)  Failure to disclose or elect to retain title. Title vests in DOE and DOE may request, in 
writing, a formal assignment of title to a subject invention from the Contractor, and the Contractor 
shall convey title to the subject invention to DOE, if the Contractor elects not to retain title to the 
subject invention under an advance class waiver, or the Contractor fails to disclose or fails to elect 
to retain title to the subject invention within the times specified in subparagraphs (c)(1) and (c)(3) 
of this clause. 

(3)  Failure to file domestic or foreign patent applications. In those countries in which the 
Contractor fails to file a patent application within the times specified in subparagraph (c)(4) of this 
clause, DOE may request, in writing, title to the subject invention from the Contractor, and the 
Contractor shall convey title to the subject invention to DOE; provided, however, that if the 
Contractor has filed a patent application in any country after the times specified in subparagraph 
(c)(4) of this clause, but prior to its receipt of DOE's written request for title, the Contractor 
continues to retain title in that country. 

(4)  Discontinuation of patent protection by the Contractor. If the Contractor decides to 
discontinue the prosecution of a patent application, the payment of maintenance fees, or the 
defense of a subject invention in a reexamination or opposition proceeding, in any country, DOE 
may request, in writing, title to the subject invention from the Contractor, and the Contractor shall 
convey title to the subject invention to DOE. 

(5)  Termination of advance class waiver. DOE may request, in writing, title to any subject 
inventions from the Contractor, and the Contractor shall convey title to the subject inventions to 
DOE, if the advance class waiver granted under subparagraph (b)(2) of this clause is terminated 
under paragraph (u) of this clause. 
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(e)  Minimum Rights of the Contractor.  

(1)  Request for a Contractor license. Except for subject inventions that the Contractor fails 
to disclose within the time periods specified at subparagraph (c)(1) of this clause, the Contractor 
may request a revocable, nonexclusive, royalty-free license in each patent application filed in any 
country claiming a subject invention and any resulting patent in which the Government obtains 
title, and DOE may grant or refuse to grant such a request by the Contractor. If DOE grants the 
Contractor's request for a license, the Contractor's license extends to its domestic subsidiaries and 
affiliates, if any, within the corporate structure of which the Contractor is a party and includes the 
right to grant sublicenses of the same scope to the extent the Contractor was legally obligated to 
do so at the time the contract was awarded. 

(2)  Transfer of a Contractor license. DOE shall approve any transfer of the Contractor's 
license in a subject invention, and DOE may determine that the Contractor's license is non-
transferable, on a case-by-case basis. 

(3)  Revocation or modification of a Contractor license. DOE may revoke or modify the 
Contractor's domestic license to the extent necessary to achieve expeditious practical application 
of the subject invention pursuant to an application for an exclusive license submitted in accordance 
with applicable provisions in 37 CFR Part 404 and DOE licensing regulations. DOE may not 
revoke the Contractor's domestic license in that field of use or the geographical areas in which the 
Contractor, its licensees or its domestic subsidiaries or affiliates have achieved practical 
applications and continues to make the benefits of the invention reasonably accessible to the 
public. DOE may revoke or modify the Contractor's license in any foreign country to the extent 
the Contractor, its licensees, or its domestic subsidiaries or affiliates failed to achieve practical 
application in that foreign country. 

(4) Notice of revocation or modification of a Contractor license. Before revocation or 
modification of the license, DOE shall furnish the Contractor a written notice of its intention to 
revoke or modify the license, and the Contractor shall be allowed thirty (30) days from the date of 
the notice (or such other time as may be authorized by DOE for good cause shown by the 
Contractor) to show cause why the license should not be revoked or modified. The Contractor has 
the right to appeal any decision concerning the revocation or modification of its license, in 
accordance with applicable regulations in 37 CFR Part 404 and DOE licensing regulations. 

(f) Contractor Action to Protect the Government's Interest.  

(1)  Execution and delivery of title or license instruments. The Contractor agrees to execute 
or have executed, and to deliver promptly to DOE all instruments necessary to accomplish the 
following actions: 

(i)  establish or confirm the Government's rights throughout the world in subject 
inventions to which the Contractor elects to retain title; 

(ii)  convey title in a subject invention to DOE pursuant to subparagraph (b)(5) and 
paragraph (d) of this clause; or 
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(iii)  enable the Government to obtain patent protection throughout the world in a subject 
invention to which the Government has title. 

(2)  Contractor employee agreements. The Contractor agrees to require, by written 
agreement, its employees, other than clerical and nontechnical employees, to disclose promptly in 
writing to Contractor personnel identified as responsible for the administration of patent matters 
and in a format suggested by the Contractor, each subject invention made under this contract, and 
to execute all papers necessary to file patent applications claiming subject inventions or to establish 
the Government's rights in the subject inventions. This disclosure format shall at a minimum 
include the information required by subparagraph (c)(1) of this clause. The Contractor shall 
instruct such employees, through employee agreements or other suitable educational programs, on 
the importance of reporting inventions in sufficient time to permit the filing of patent applications 
prior to U.S. or foreign statutory bars. 

(3)  Contractor procedures for reporting subject inventions to DOE. The Contractor agrees to 
establish and maintain effective procedures for ensuring the prompt identification and timely 
disclosure of subject inventions to DOE. The Contractor shall submit a written description of such 
procedures to the Contracting Officer, upon request, for evaluation and approval of the 
effectiveness of such procedures by the Contracting Officer. 

(4)  Notification of discontinuation of patent protection. With respect to any subject invention 
for which the Contractor has responsibility for patent prosecution, the Contractor shall notify 
Patent Counsel of any decision to discontinue the prosecution of a patent application, payment of 
maintenance fees, or defense of a subject invention in a reexamination or opposition proceeding, 
in any country, not less than thirty (30) days before the expiration of the response period for any 
action required by the corresponding patent office. 

(5)  Notification of Government rights. With respect to any subject invention to which the 
Contractor has title, the Contractor agrees to include, within the specification of any United States 
patent application and within any patent issuing thereon claiming a subject invention, the following 
statement, "This invention was made with Government support under (identify the contract) 
awarded by the United States Department of Energy. The Government has certain rights in the 
invention." 

(6)  Avoidance of Royalty Charges. If the Contractor licenses a subject invention, the 
Contractor agrees to avoid royalty charges on acquisitions involving Government funds, including 
funds derived through a Military Assistance Program of the Government or otherwise derived 
through the Government, to refund any amounts received as royalty charges on a subject invention 
in acquisitions for, or on behalf of, the Government, and to provide for such refund in any 
instrument transferring rights in the subject invention to any party. 

(7)  DOE approval of assignment of rights. Rights in a subject invention in the United States 
may not be assigned by the Contractor without the approval of DOE. 

(8)  Small business firm licensees. The Contractor shall make efforts that are reasonable 
under the circumstances to attract licensees of subject inventions that are small business firms, and 
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may give a preference to a small business firm when licensing a subject invention if the Contractor 
determines that the small business firm has a plan or proposal for marketing the invention which, 
if executed, is equally as likely to bring the invention to practical application as any plans or 
proposals from applicants that are not small business firms; provided, the Contractor is also 
satisfied that the small business firm has the capability and resources to carry out its plan or 
proposal. The decision as to whether to give a preference in any specific case is at the discretion 
of the Contractor. 

(9)  Contractor licensing of subject inventions. To the extent that it provides the most 
effective technology transfer, licensing of subject inventions shall be administered by Contractor 
employees on location at the facility. 

(g)  Subcontracts.  

(1)  Subcontractor subject inventions. The Contractor shall not obtain rights in the 
subcontractor's subject inventions as part of the consideration for awarding a subcontract. 

(2)  Inclusion of patent rights clause-non-profit organization or small business firm 
subcontractors. Unless otherwise authorized or directed by the Contracting Officer, the Contractor 
shall include the patent rights clause at 48 CFR 952.227-11, suitably modified to identify the 
parties, in all subcontracts, at any tier, for experimental, developmental, demonstration or research 
work to be performed by a small business firm or domestic nonprofit organization, except 
subcontracts which are subject to exceptional circumstances in accordance with 35 U.S.C. 202 and 
subparagraph (b)(5) of this clause. 

(3)  Inclusion of patent rights clause-subcontractors other than non-profit organizations or 
small business firms. Except for the subcontracts described in subparagraph (g)(2) of this clause, 
the Contractor shall include the patent rights clause at 48 CFR 952.227-13, suitably modified to 
identify the parties and any applicable exceptional circumstance, in any contract for experimental, 
developmental, demonstration or research work. 

(4)  DOE and subcontractor contract. With respect to subcontracts at any tier, DOE, the 
subcontractor and Contractor agree that the mutual obligations of the parties created by this clause 
constitute a contract between the subcontractor and DOE with respect to those matters covered by 
this clause; provided, however, that nothing in this paragraph is intended to confer any jurisdiction 
under the Contract Disputes Act in connection with proceedings under paragraph (j) of this clause. 

(5)  Subcontractor refusal to accept terms of patent rights clause. If a prospective 
subcontractor refuses to accept the terms of a patent rights clause, the Contractor shall promptly 
submit a written notice to the Contracting Officer stating the subcontractor's reasons for such 
refusal and including relevant information for expediting disposition of the matter; and the 
Contractor shall not proceed with the subcontract without the written authorization of the 
Contracting Officer. 

(6)  Notification of award of subcontract. Upon the award of any subcontract at any tier 
containing a patent rights clause, the Contractor shall promptly notify the Contracting Officer in 
writing and identify the subcontractor, the applicable patent rights clause, the work to be performed 
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under the subcontract, and the dates of award and estimated completion. Upon request of the 
Contracting Officer, the Contractor shall furnish a copy of a subcontract. 

(7)  Identification of subcontractor subject inventions. If the Contractor in the performance 
of this contract becomes aware of a subject invention made under a subcontract, the Contractor 
shall promptly notify Patent Counsel and identify the subject invention, with a copy of the 
notification and identification to the Contracting Officer. 

(h)  Reporting on Utilization of Subject Inventions. Upon request by DOE, the Contractor agrees 
to submit periodic reports, no more frequently than annually, describing the utilization of a subject 
invention or efforts made by the Contractor or its licensees or assignees to obtain utilization of the subject 
invention. The reports shall include information regarding the status of development, date of first 
commercial sale or use, gross royalties received by the Contractor, and other data and information 
reasonably specified by DOE. Upon request by DOE, the Contractor also agrees to provide reports in 
connection with any march-in proceedings undertaken by DOE, in accordance with paragraph (j) of this 
clause. If any data or information reported by the Contractor in accordance with this provision is 
considered privileged and confidential by the Contractor, its licensee, or assignee and the Contractor 
properly marks the data or information privileged or confidential, DOE agrees not to disclose such 
information to persons outside the Government, to the extent permitted by law. 

(i)  Preference for United States Industry. Notwithstanding any other provision of this clause the 
Contractor agrees that with respect to any subject invention in which it retains title, neither it nor any 
assignee may grant to any person the exclusive right to use or sell any subject invention in the United 
States unless such person agrees that any products embodying the subject invention or produced through 
the use of the subject invention will be manufactured substantially in the United States. However, in 
individual cases, DOE may waive the requirement for such an agreement upon a showing by the 
Contractor or its assignee that reasonable but unsuccessful efforts have been made to grant licenses on 
similar terms to potential licensees that would be likely to manufacture substantially in the United States 
or that under the circumstances domestic manufacture is not commercially feasible. 

(j)  March-In Rights. With respect to any subject invention to which the Contractor has elected to 
retain or is granted title, DOE may, in accordance with the procedures in the DOE patent waiver 
regulations, require the Contractor, an assignee or exclusive licensee of a subject invention to grant a 
nonexclusive, partially exclusive or exclusive license in any field of use to a responsible applicant or 
applicants, upon terms that are reasonable under the circumstances. If the Contractor, assignee or exclusive 
licensee refuses such a request, DOE has the right to grant such a license itself if DOE determines that- 

(1)  Such action is necessary because the Contractor or assignee has not taken, or is not 
expected to take within a reasonable time, effective steps to achieve practical application of the 
subject invention in such field of use; 

(2)  Such action is necessary to alleviate health or safety needs that are not reasonably 
satisfied by the Contractor, assignee, or their licensees; 

(3)  Such action is necessary to meet requirements for public use specified by government 
regulations and such requirements are not reasonably satisfied by the Contractor, assignee, or 
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licensees; or 

(4)  Such action is necessary because the agreement to substantially manufacture in the 
United States and required by paragraph (i) of this clause has neither been obtained nor waived or 
because a licensee of the exclusive right to use or sell any subject invention in the United States is 
in breach of such agreement. 

(k)  Communications. The Contractor shall direct any notification, disclosure, or request provided for 
in this clause to the Patent Counsel identified in the contract. 

(l)  Reports.  

(1)  Interim reports. Upon DOE's request, the Contractor shall submit to DOE, no more 
frequently than annually, a list of subject inventions disclosed to DOE during a specified period, 
or a statement that no subject inventions were made during the specified period; and/or a list of 
subcontracts containing a patent clause and awarded by the Contractor during a specified period, 
or a statement that no such subcontracts were awarded during the specified period. The interim 
report shall state whether the Contractor's invention disclosures were submitted to DOE in 
accordance with the requirements of subparagraphs (f)(3) and (f)(4) of this clause. 

(2)  Final reports. Upon DOE's request, the Contractor shall submit to DOE, prior to closeout 
of the contract or within three (3) months of the date of completion of the contracted work, a list 
of all subject inventions disclosed during the performance period of the contract, or a statement 
that no subject inventions were made during the contract performance period; and/or a list of all 
subcontracts containing a patent clause and awarded by the Contractor during the contract 
performance period, or a statement that no such subcontracts were awarded during the contract 
performance period. 

(m)  Facilities License. In addition to the rights of the parties with respect to inventions or discoveries 
conceived or first actually reduced to practice in the course of or under this contract, the Contractor agrees 
to and does hereby grant to the Government an irrevocable, nonexclusive, paid-up license in and to any 
inventions or discoveries regardless of when conceived or actually reduced to practice or acquired by the 
contractor at any time through completion of this contract and which are incorporated or embodied in the 
construction of the facility or which are utilized in the operation of the facility or which cover articles, 
materials, or products manufactured at the facility (1) to practice or have practiced by or for the 
Government at the facility, and (2) to transfer such license with the transfer of that facility. 
Notwithstanding the acceptance or exercise by the Government of these rights, the Government may 
contest at any time the enforceability, validity or scope of, or title to, any rights or patents herein licensed. 

(n)  Atomic Energy.  

(1)  Pecuniary awards. No claim for pecuniary award of compensation under the provisions 
of the Atomic Energy Act of 1954, as amended, may be asserted with respect to any invention or 
discovery made or conceived in the course of or under this contract. 

(2)  Patent Agreements. Except as otherwise authorized in writing by the Contracting Officer, 
the Contractor shall obtain patent agreements to effectuate the provisions of subparagraph (o)(1) 
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of this clause from all persons who perform any part of the work under this contract, except 
nontechnical personnel, such as clerical employees and manual laborers. 

(o)  Classified Inventions.  

(1)  Approval for filing a foreign patent application. The Contractor shall not file or cause to 
be filed an application or registration for a patent disclosing a subject invention related to classified 
subject matter in any country other than the United States without first obtaining the written 
approval of the Contracting Officer. 

(2)  Transmission of classified subject matter. If in accordance with this clause the Contractor 
files a patent application in the United States disclosing a subject invention that is classified for 
reasons of security, the Contractor shall observe all applicable security regulations covering the 
transmission of classified subject matter. If the Contractor transmits a patent application disclosing 
a classified subject invention to the United States Patent and Trademark Office (USPTO), the 
Contractor shall submit a separate letter to the USPTO identifying the contract or contracts by 
agency and agreement number that require security classification markings to be placed on the 
patent application. 

(3)  Inclusion of clause in subcontracts. The Contractor agrees to include the substance of this 
clause in subcontracts at any tier that cover or are likely to cover subject matter classified for 
reasons of security. 

(p)  Examination of Records Relating to Inventions.  

(1)  Contractor compliance. Until the expiration of three (3) years after final payment under 
this contract, the Contracting Officer or any authorized representative may examine any books 
(including laboratory notebooks), records, and documents and other supporting data of the 
Contractor, which the Contracting Officer or authorized representative deems reasonably pertinent 
to the discovery or identification of subject inventions, including exceptional circumstance subject 
inventions, or to determine Contractor (and inventor) compliance with the requirements of this 
clause, including proper identification and disclosure of subject inventions, and establishment and 
maintenance of invention disclosure procedures. 

(2)  Unreported inventions. If the Contracting Officer is aware of an invention that is not 
disclosed by the Contractor to DOE, and the Contracting Officer believes the unreported invention 
may be a subject invention, DOE may require the Contractor to submit to DOE a disclosure of the 
invention for a determination of ownership rights. 

(3)  Confidentiality. Any examination of records under this paragraph is subject to 
appropriate conditions to protect the confidentiality of the information involved. 

(4)  Power of inspection. With respect to a subject invention for which the Contractor has 
responsibility for patent prosecution, the Contractor shall furnish the Government, upon request 
by DOE, an irrevocable power to inspect and make copies of a prosecution file for any patent 
application claiming the subject invention. 
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(q)  Patent Functions. Upon the written request of the Contracting Officer or Patent Counsel, the 
Contractor agrees to make reasonable efforts to support DOE in accomplishing patent-related functions 
for work arising out of the contract, including, but not limited to, the prosecution of patent applications, 
and the determination of questions of novelty, patentability, and inventorship. 

(r)  Educational Awards Subject to 35 U.S.C. 212. The Contractor shall notify the Contracting Officer 
prior to the placement of any person subject to 35 U.S.C. 212 in an area of technology or task (1) related 
to exceptional circumstance technology or (2) any person who is subject to treaties or international 
agreements as set forth in paragraph (b)(6) of this clause or to agreements other than funding agreements. 
The Contracting Officer may disapprove of any such placement. 

(s)  Annual Appraisal by Patent Counsel. Patent Counsel may conduct an annual appraisal to evaluate 
the Contractor's effectiveness in identifying and protecting subject inventions in accordance with DOE 
policy. 

(t)  Publication. The Contractor shall receive approval from Patent Counsel prior to releasing or 
publishing information regarding scientific or technical developments conceived or first actually reduced 
to practice in the course of or under this contract, to ensure such release or publication does not adversely 
affect the patent rights of DOE or the Contractor. 

(u)  Termination of Contractor's Advance Class Waiver. If a request by the Contractor for an advance 
class waiver pursuant to subparagraph (b)(2) of this clause or a determination of greater rights pursuant to 
paragraph (c) of this clause contains false material statements or fails to disclose material facts, and DOE 
relies on the false statements or omissions in granting the Contractor's request, the waiver or grant of any 
Government rights (in whole or in part) to the subject invention(s) may be terminated at the discretion of 
the Secretary of Energy or designee. Prior to termination, DOE shall provide the Contractor with written 
notification of the termination, including a statement of facts in support of the termination, and the 
Contractor shall be allowed thirty (30) days, or a longer period authorized by the Secretary of Energy or 
designee for good cause shown in writing by the Contractor, to show cause for not terminating the waiver 
or grant. Any termination of an advance class waiver or a determination of greater rights is subject to the 
Contractor's license as provided for in paragraph (f) of this clause.  

I.48  DEAR 970.5228-1     Insurance – Litigation and Claims (JUL 2013) (Mod 368) 
 
(a) The contractor must comply with 10 CFR Part 719, Contractor Legal Management Requirements, if 
applicable.  
 
(b)(1) Except as provided in paragraph (b)(2) of this clause, the contractor shall procure and maintain such 
bonds and insurance as required by law or approved in writing by the Contracting Officer. (2) The 
contractor may, with the approval of the Contracting Officer, maintain a self-insurance program in 
accordance with FAR 28.308; provided that, with respect to workers’ compensation, the contractor is 
qualified pursuant to statutory authority.  (3) All bonds and insurance required by this clause shall be in a 
form and amount and for those periods as the Contracting Officer may require or approve and with sureties 
and insurers approved by the Contracting Officer.  
 
(c) The contractor agrees to submit for the Contracting Officer’s approval, to the extent and in the 
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manner required by the Contracting Officer, any other bonds and insurance that are maintained by the 
contractor in connection with the performance of this contract and for which the contractor seeks 
reimbursement.  If an insurance cost (whether a premium for commercial insurance or related to self-
insurance) includes a portion covering costs made unallowable elsewhere in the contract, and the share 
of the cost for coverage for the unallowable cost is determinable, the portion of the cost that is otherwise 
an allowable cost under this contract is reimbursable to the extent determined by the Contracting 
Officer.  
 
(d) Except as provided in paragraph (f) of this clause, or specifically disallowed elsewhere in this contract, 
the contractor shall be reimbursed – (1) For that portion of the reasonable cost of bonds and insurance 
allocable to this contract required in accordance with contract terms or approved under this clause, and 
(2) For liabilities (and reasonable expenses incidental to such liabilities, including litigation costs) to third 
persons not compensated by insurance without regard to the clause of this contract entitled “Obligation of 
Funds.” 
 
(e) The Government’s liability under paragraph (d) of this clause is subject to the availability of appropriated funds.  
Nothing in this contract shall be construed as implying that the Congress will, at a later date, appropriate funds 
sufficient to meet deficiencies. 
 
(f)(1) Notwithstanding any other provision of this contract, the contractor shall not be reimbursed   
       for liabilities to third parties, including contractor employees, and directly associated costs  
       which may include but are not limited to litigation costs, counsel fees, judgments and    
       settlements- 

(i)Which are otherwise unallowable by law or the provisions of this contract, including the cost 
reimbursement limitations contained in 48 CFR Part 31, as supplemented by 48 CFR 970.31; 
(ii) For which the contractor has failed to insure or to maintain insurance as required by law, this 
contract, or by the written direction of the Contracting Officer; or 
(iii)Which were caused by contractor managerial personnel’s – (A) Willful misconduct; (B) Lack 
of good faith; or (C) Failure to exercise prudent business judgment, which means failure to act in 
the same manner as a prudent person in the conduct of competitive business; or, in the case of a 
non-profit educational institution, failure to act in the manner that a prudent person would under 
the circumstances prevailing at the time the decision to incur the cost is made.  

(2) The term “contractor’s managerial personnel” is defined in the Property clause in this contract.  
 
(g)(1) All litigation costs, including counsel fees, judgments and settlements shall be segregated and 
accounted for by the contractor separately.  If the Contracting Officer provisionally disallows such costs, 
then the contractor may not use funds advanced by DOE under the contract to finance the litigation.  (2) 
Punitive damages are not allowable unless the act or failure to act which gave rise to the liability resulted 
from compliance with specific terms and conditions of the contract or written instructions from the 
Contracting Officer.  (3) The portion of the cost of insurance obtained by the contractor that is allocable 
to coverage of liabilities referred to in paragraph (f) of this clause is not allowable.  
 
(h)The contractor may at its own expense and not as an allowable cost procure for its own protection 
insurance to compensate the contractor for any unallowable or non-reimbursable costs incurred in 
connection with contract performance.  

(End of clause) 
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I.48 DEAR 970.5228 1 Insurance Litigation and Claims.  (MAR 2002) (DEVIATION)  

(a) The contractor may, with the prior written authorization of the contracting officer, and shall, upon 
the request of the Government, initiate litigation against third parties, including proceedings before 
administrative agencies, in connection with this contract. The contractor shall proceed with such litigation 
in good faith and as directed from time to time by the contracting officer.  

(b) The contractor shall give the contracting officer immediate notice in writing of any legal 
proceeding, including any proceeding before an administrative agency, filed against the contractor arising 
out of the performance of this contract. Except as otherwise directed by the contracting officer, in writing, 
the contractor shall furnish immediately to the contracting officer copies of all pertinent papers received 
by the contractor with respect to such action. The contractor, with the prior written authorization of the 
contracting officer, shall proceed with such litigation in good faith and as directed from time to time by 
the contracting officer.  

(c) (1) Except as provided in paragraph (c)(2) of this clause, the contractor shall procure and 
maintain such bonds and insurance as required by law or approved in writing by the contracting officer.  

 (2) The contractor may, with the approval of the contracting officer, maintain a self insurance 
program; provided that, with respect to workers' compensation, the contractor is qualified pursuant to 
statutory authority.  

 (3) All bonds and insurance required by this clause shall be in a form and amount and for those 
periods as the contracting officer may require or approve and with sureties and insurers approved by the 
contracting officer.  

(d) The contractor agrees to submit for the contracting officer's approval, to the extent and in the 
manner required by the contracting officer, any other bonds and insurance that are maintained by the 
contractor in connection with the performance of this contract and for which the contractor seeks 
reimbursement. If an insurance cost (whether a premium for commercial insurance or related to self
insurance) includes a portion covering costs made unallowable elsewhere in the contract, and the share of 
the cost for coverage for the unallowable cost is determinable, the portion of the cost that is otherwise an 
allowable cost under this contract is reimbursable to the extent determined by the contracting officer.  

(e) Except as provided in subparagraphs (g) and (h) of this clause, or specifically disallowed elsewhere 
in this contract, the contractor shall be reimbursed   

(1) For that portion of the reasonable cost of bonds and insurance allocable to this contract required 
in accordance with contract terms or approved under this clause, and  

(2) For liabilities (and reasonable expenses incidental to such liabilities, including litigation costs) to 
third persons not compensated by insurance or otherwise without regard to and as an exception to the 
clause of this contract entitled "Obligation of Funds." 
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[67 FR 14871, Mar. 28, 2002] 

(f) The Government's liability under paragraph (e) of this clause is subject to the availability of 
appropriated funds. Nothing in this contract shall be construed as implying that the Congress will, at a 
later date, appropriate funds sufficient to meet deficiencies.  

(g) Notwithstanding any other provision of this contract, the contractor shall not be reimbursed for 
liabilities (and expenses incidental to such liabilities, including litigation costs, counsel fees, judgment 
and settlements)   

(1) Which are otherwise unallowable by law or the provisions of this contract; or  

(2) For which the contractor has failed to insure or to maintain insurance as required by law, this 
contract, or by the written direction of the contracting officer.  

(h) In addition to the cost reimbursement limitations contained in 48 CFR Part 31, as supplemented 
by 48 CFR 970.31, and notwithstanding any other provision of this contract, the contractor's liabilities to 
third persons, including employees but excluding costs incidental to worker's compensation actions, (and 
any expenses incidental to such liabilities, including litigation costs, counsel fees, judgments and 
settlements) shall not be reimbursed if such liabilities were caused by contractor managerial personnel's   

[67 FR 14871, Mar. 28, 2002] 

(1) Willful misconduct,  

(2) Lack of good faith, or  

(3) Failure to exercise prudent business judgment, which means failure to act in the same manner as a 
prudent person in the conduct of competitive business; or, in the case of a non profit educational 
institution, failure to act in the manner that a prudent person would under the circumstances prevailing at 
the time the decision to incur the cost is made.  

(i) The burden of proof shall be upon the contractor to establish that costs covered by paragraph (h) 
of this clause are allowable and reasonable if, after an initial review of the facts, the contracting officer 
challenges a specific cost or informs the contractor that there is reason to believe that the cost results from 
willful misconduct, lack of good faith, or failure to exercise prudent business judgment by contractor 
managerial personnel.  

(j) (1) All litigation costs, including counsel fees, judgments and settlements shall be 
differentiated and accounted for by the contractor so as to be separately identifiable. If the contracting 
officer provisionally disallows such costs, then the contractor may not use funds advanced by DOE under 
the contract to finance the litigation.  
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 (2) Punitive damages are not allowable unless the act or failure to act which gave rise to the 
liability resulted from compliance with specific terms and conditions of the contract or written instructions 
from the contracting officer.  

(3) The portion of the cost of insurance obtained by the contractor that is allocable to coverage of 
liabilities referred to in paragraph (g)(1) of this clause is not allowable.  

(4) The term "contractor's managerial personnel" is defined in the Property clause in this contract. 

[67 FR 14871, Mar. 28, 2002] 

(k) The contractor may at its own expense and not as an allowable cost procure for its own protection 
insurance to compensate the contractor for any unallowable or unreimbursable costs incurred in 
connection with contract performance.  

(l) If any suit or action is filed or any claim is made against the contractor, the cost and expense of 
which may be reimbursable to the contractor under this contract, and the risk of which is then uninsured 
or is insured for less than the amount claimed, the contractor shall   

(1) Immediately notify the contracting officer and promptly furnish copies of all pertinent papers 
received;  

(2) Authorize Department representatives to collaborate with: in house or DOE approved outside 
counsel in settling or defending the claim; or counsel for the insurance carrier in settling or defending the 
claim if the amount of the liability claimed exceeds the amount of coverage, unless precluded by the terms 
of the insurance contract; and  

(3) Authorize Department representatives to settle the claim or to defend or represent the contractor 
in and/or to take charge of any litigation, if required by the Department, if the liability is not insured or 
covered by bond. In any action against more than one Department contractor, the Department may require 
the contractor to be represented by common counsel. Counsel for the contractor may, at the contractor's 
own expense, be associated with the Department representatives in any such claim or litigation.  

I.49 DEAR 970.5231-4  Pre-existing Conditions (DEC 2000) (ALTERNATE I) (DEC 2000) 
 
(a)  Any liability, obligation, loss, damage, claim (including without limitation, a claim involving 
strict or absolute liability), action, suit, civil fine or penalty, cost, expense or disbursement, which may be 
incurred or imposed, or asserted by any party and arising out of any condition, act or failure to act which 
occurred before [Insert date this clause was included in contract], in conjunction with the management 
and operation of [Insert name of facility], shall be deemed incurred under Contract No. [Contract No. DE-
AC09-96SR18500]. 

(b)  The obligations of the Department of Energy under this clause are subject to the availability of 
appropriated funds. 

NOTE: The following clause is applicable to a management and operating contractor not previously 
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working at the Savannah River Site: 

I.50 DEAR 970.5231-4 Pre-existing Conditions (DEC 2000) (ALTERNATE II) (DEC 2000) 
 
(a)  The Department of Energy agrees to reimburse the contractor, and the contractor shall not be 
held responsible, for any liability (including without limitation, a claim involving strict or absolute liability 
and any civil fine or penalty), expense, or remediation cost, but limited to those of a civil nature, which 
may be incurred by, imposed on, or asserted against the contractor arising out of any condition, act, or 
failure to act which occurred before the contractor assumed responsibility on [08/01/08]. To the extent the 
acts or omissions of the contractor cause or add to any liability, expense or remediation cost resulting from 
conditions in existence prior to [08/01/08], the contractor shall be responsible in accordance with the terms 
and conditions of this contract.  

(b)  The obligations of the Department of Energy under this clause are subject to the availability of 
appropriated funds. 

(c)  The contractor has the duty to inspect the facilities and sites and timely identify to the 
contracting officer those conditions which it believes could give rise to a liability, obligation, loss, damage, 
penalty, fine, claim, action, suit, cost, expense, or disbursement or areas of actual or potential 
noncompliance with the terms and conditions of this contract or applicable law or regulation. The 
contractor has the responsibility to take corrective action, as directed by the contracting officer and as 
required elsewhere in this contract. 

I.51 DEAR 970.5232-2  Payments and Advances (DEC 2000) ALTERNATE II (DEC 2000) and 
ALTERNATE III (DEC 2000)  
 
(a)  Payment of Total available fee: Base Fee and Performance Fee. The base fee amount, if any, 
is payable in equal monthly installments. Total available fee amount earned is payable following the 
Government's Determination of Total Available Fee Amount Earned in accordance with the clause of this 
contract entitled "Total Available Fee: Base Fee Amount and Performance Fee Amount." Base fee amount 
and total available fee amount earned payments shall be made by direct payment or withdrawn from funds 
advanced or available under this contract, as determined by the contracting officer. The contracting officer 
may offset against any such fee payment the amounts owed to the Government by the contractor, including 
any amounts owed for disallowed costs under this contract. No base fee amount or total available fee 
amount earned payment may be withdrawn against the payments cleared financing arrangement without 
the prior written approval of the contracting officer. 

(b)  Payments on Account of Allowable Costs. The contracting officer and the contractor shall 
agree as to the extent to which payment for allowable costs or payments for other items specifically 
approved in writing by the contracting officer (for example, negotiated fixed amounts) shall be made from 
advances of Government funds. When pension contributions are paid by the contractor to the retirement 
fund less frequently than quarterly, accrued costs therefore shall be excluded from costs for payment 
purposes until such costs are paid. If pension contributions are paid on a quarterly or more frequent basis, 
accrual therefore may be included in costs for payment purposes, provided that they are paid to the fund 
within 30 days after the close of the period covered. If payments are not made to the fund within such 30-
day period, pension contribution costs shall be excluded from cost for payment purposes until payment 
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has been made.  

(c)  Special financial institution account-use. All advances of Government funds shall be 
withdrawn pursuant to a payments cleared financing arrangement prescribed by DOE in favor of the 
financial institution or, at the option of the Government, shall be made by direct payment or other payment 
mechanism to the contractor, and shall be deposited only in the special financial institution account 
referred to in the Special Financial Institution Account Agreement, which is incorporated into this contract 
as Appendix B. No part of the funds in the special financial institution account shall be commingled with 
any funds of the contractor or used for a purpose other than that of making payments for costs allowable 
and, if applicable, fees earned under this contract, negotiated fixed amounts, or payments for other items 
specifically approved in writing by the contracting officer. If the contracting officer determines that the 
balance of such special financial institution account exceeds the contractor's current needs, the contractor 
shall promptly make such disposition of the excess as the contracting officer may direct.  

(d)  Title to funds advanced. Title to the unexpended balance of any funds advanced and of any 
special financial institution account established pursuant to this clause shall remain in the Government 
and be superior to any claim or lien of the financial institution of deposit or others. It is understood that 
an advance to the contractor hereunder is not a loan to the contractor, and will not require the payment of 
interest by the contractor, and that the contractor acquires no right, title or interest in or to such advance 
other than the right to make expenditures therefrom, as provided in this clause.  

(e)  Financial settlement. The Government shall promptly pay to the contractor the unpaid balance 
of allowable costs (or other items specifically approved in writing by the contracting officer) and fee upon 
termination of the work, expiration of the term of the contract, or completion of the work and its 
acceptance by the Government after:  

(1)  Compliance by the contractor with DOE's patent clearance requirements, and  

(2)  The furnishing by the contractor of:  

(i)  An assignment of the contractor's rights to any refunds, rebates, allowances, 
accounts receivable, collections accruing to the contractor in connection with the work 
under this contract, or other credits applicable to allowable costs under the contract;  

(ii)  A closing financial statement;  

(iii)  The accounting for Government-owned property required by the clause entitled 
"Property"; and  

(iv)  A release discharging the Government, its officers, agents, and employees from all 
liabilities, obligations, and claims arising out of or under this contract subject only to the 
following exceptions:  

(A)  Specified claims in stated amounts or in estimated amounts where the 
amounts are not susceptible to exact statement by the contractor;  

(B)  Claims, together with reasonable expenses incidental thereto, based upon 
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liabilities of the contractor to third parties arising out of the performance of this 
contract; provided that such claims are not known to the contractor on the date of 
the execution of the release; and provided further that the contractor gives notice of 
such claims in writing to the contracting officer promptly, but not more than one 
(1) year after the contractor's right of action first accrues. In addition, the contractor 
shall provide prompt notice to the contracting officer of all potential claims under 
this clause, whether in litigation or not (see also Contract Clause--, DEAR 
970.5228-1, "Insurance-Litigation and Claims");  

(C)  Claims for reimbursement of costs (other than expenses of the contractor by 
reason of any indemnification of the Government against patent liability), including 
reasonable expenses incidental thereto, incurred by the contractor under the 
provisions of this contract relating to patents; and  

(D)  Claims recognizable under the clause entitled, Nuclear Hazards Indemnity 
Agreement.  

(3)  In arriving at the amount due the contractor under this clause, there shall be deducted,  

(i)  Any claim which the Government may have against the contractor in connection 
with this contract, and  

(ii)  Deductions due under the terms of this contract, and not otherwise recovered by or 
credited to the Government.  The unliquidated balance of the special financial institution 
account may be applied to the amount due and any balance shall be returned to the 
Government forthwith.  

(f)  Claims. Claims for credit against funds advanced for payment shall be accompanied by such 
supporting documents and justification as the contracting officer shall prescribe.  

(g)  Discounts. The contractor shall take and afford the Government the advantage of all known and 
available cash and trade discounts, rebates, allowances, credits, salvage, and commissions unless the 
contracting officer finds that action is not in the best interest of the Government.  

(h)  Collections. All collections accruing to the contractor in connection with the work under this 
contract, except for the contractor's fee and royalties or other income accruing to the contractor from 
technology transfer activities in accordance with this contract, shall be Government property and shall be 
processed and accounted for in accordance with applicable requirements imposed by the contracting 
officer pursuant to the Laws, regulations, and DOE directives clause of this contract and, to the extent 
consistent with those requirements, shall be deposited in the special financial institution account or 
otherwise made available for payment of allowable costs under this contract, unless otherwise directed by 
the contracting officer.  

(i)  Direct payment of charges. The Government reserves the right, upon ten days written notice from 
the contracting officer to the contractor, to pay directly to the persons concerned, all amounts due which 
otherwise would be allowable under this contract. Any payment so made shall discharge the Government 
of all liability to the contractor therefore.  
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(j)  Determining allowable costs. The contracting officer shall determine allowable costs in 
accordance with the Federal Acquisition Regulation subpart 31.2 and the Department of Energy 
Acquisition Regulation subpart 48 CFR 970.31 in effect on the date of this contract and other provisions 
of this contract.  

(k)  Review and approval of costs incurred. The contractor shall prepare and submit annually as of 
September 30, a "Statement of Costs Incurred and Claimed" (Cost Statement) for the total of net 
expenditures accrued (i.e., net costs incurred) for the period covered by the Cost Statement. The contractor 
shall certify the Cost Statement subject to the penalty provisions for unallowable costs as stated in sections 
306(b) and (i) of the Federal Property and Administrative Services Act of 1949 (41 U.S.C. 256), as 
amended. DOE, after audit and appropriate adjustment, will approve such Cost Statement. This approval 
by DOE will constitute an acknowledgment by DOE that the net costs incurred are allowable under the 
contract and that they have been recorded in the accounts maintained by the contractor in accordance with 
DOE accounting policies, but will not relieve the contractor of responsibility for DOE's assets in its care, 
for appropriate subsequent adjustments, or for errors later becoming known to DOE. 

I.52 DEAR 970.5232-3 Accounts, Records, and Inspection (DEC 2000) (DEVIATION) [DOE 
Acquisition Letter 2005-04, 11/02/2004] 
 
(a)  Accounts. The contractor shall maintain a separate and distinct set of accounts, records, 
documents, and other evidence showing and supporting: all allowable costs incurred; collections accruing 
to the contractor in connection with the work under this contract, other applicable credits, negotiated fixed 
amounts, and fee accruals under this contract; and the receipt, use, and disposition of all Government 
property coming into the possession of the contractor under this contract. The system of accounts 
employed by the contractor shall be satisfactory to DOE and in accordance with generally accepted 
accounting principles consistently applied. 

(b)  Inspection and audit of accounts and records. All books of account and records relating to this 
contract shall be subject to inspection and audit by DOE or its designees in accordance with the provisions 
of Clause, Access To and Ownership of Records, at all reasonable times, before and during the period of 
retention provided for in paragraph (d) of this clause, and the contractor shall afford DOE proper facilities 
for such inspection and audit. 

(c)  Audit of subcontractors I records. The contractor also agrees, with respect to any subcontracts 
(including fixed-price or unit-price subcontracts or purchase orders) where, under the terms of the 
subcontract, costs incurred are a factor in determining the amount payable to the subcontractor of any tier, 
to either conduct an audit of the subcontractor's costs or arrange for such an audit to be performed by the 
cognizant government audit agency through the contracting officer. 

(d)  Disposition of records. Except as agreed upon by the Government and the contractor, all financial 
and cost reports, books of account and supporting documents, system files, data bases, and other data 
evidencing costs allowable, collections accruing to the contractor in connection with the work under this 
contract, other applicable credits, and fee accruals under this contract, shall be the property of the 
Government, and shall be delivered to the Government or otherwise disposed of by the contractor either 
as the contracting officer may from time to time direct during the progress of the work or, in any event, 
as the contracting officer shall direct upon completion or termination of this contract and final audit of 
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accounts hereunder. Except as otherwise provided in this contract, including provisions of Clause, Access 
to and ownership of records, all other records in the possession of the contractor relating to this contract 
shall be preserved by the contractor for a period of three years after final payment under this contract or 
otherwise disposed of in such manner as may be agreed upon by the Government and the contractor.  

(e)  Reports. The contractor shall furnish such progress reports and schedules, financial and cost 
reports, and other reports concerning the work under this contract as the contracting officer may from time 
to time require. 

(f)  Inspections. The DOE shall have the right to inspect the work and activities of the contractor under 
this contract at such time and in such manner as it shall deem appropriate. 

(g)  Subcontracts. The contractor further agrees to require the inclusion of provisions similar to those 
in paragraphs (a) through (g) and paragraph (h) of this clause in all subcontracts (including fixed-price or 
unit-price subcontracts or purchase orders) of any tier entered into hereunder where, under the terms of 
the subcontract, costs incurred are a factor in determining the amount payable to the subcontractor. 

(h)  Comptroller General.  

(1)  The Comptroller General of the United States, or an authorized representative, shall have 
access to and the right to examine any of the contractor's directly pertinent records involving 
transactions related to this contract or a subcontract hereunder. 

(2)  This paragraph may not be construed to require the contractor or subcontractor to create or 
maintain any record that the contractor or subcontractor does not maintain in the ordinary course 
of business or pursuant to a provision of law. 

(3)  Nothing in this contract shall be deemed to preclude an audit by the General Accounting 
Office of any transaction under this contract. 

(i)  Internal audit. The contractor agrees to establish and maintain an internal audit activity and provide 
the following reports: 

(1)  Internal Audit Implementation Design. Within thirty (30) days of contract award and each 
5th year of contract performance or upon the exercise of any contract option or the extension of the 
contract, the contractor shall submit to the contracting officer an Internal Audit Implementation 
Design to include the overall strategy for the audit activity. The Implementation Design, will 
describe  

(i)  the audit activity's placement within the contractor's organization including 
reporting requirements;  

(ii)  its size and the experience and educational standards of the audit staff;  

(iii)  its relationship to the corporate parent(s) of the contractor;  

(iv)  the standards used to audit;  
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(v)  an overall audit strategy for relevant performance period of this contract, 
considering particularly the method of auditing costs incurred in the performance of the 
contract;  

(vi)  the intended use of external audit resources;  

(vii)  the plan for audit, both pre-award and post- award of subcontracts; and  

(viii)  the schedule of peer review of the internal audit activity by other DOE contractor 
internal audit activities. 

(2)  Annual Audit Report. By each January 31 of the contract performance period, the 
contractor shall submit an annual audit report, providing a summary of the audit activities 
undertaken during the previous fiscal year and their results. 

(3)  Annual Audit Plan. By each June 30 of the contract performance period, the contractor 
shall submit to the contracting officer an annual audit plan that reflects the activities to be 
undertaken during the next fiscal year. The contractor shall design the Annual Audit Plan to test 
the costs incurred and contractor management systems described in the internal audit design. 

(4)  Contracting officer's satisfaction. The design of the internal audit activity submitted under 
subparagraph (I), the annual report submitted under subparagraph (2), and the annual audit plan 
submitted under subparagraph (3) shall be satisfactory to the contracting officer. 

(j)  Statement of Costs Incurred and Claimed. At any time during contract performance, should the 
contracting officer determine that the costs incurred are unallowable to an extent to cause him or her to 
lose confidence in the contractor's management controls or the contractor's management systems that 
validate the costs incurred and claimed, the contracting officer may, in his or her sole discretion, impose 
conditions upon the contractor's use of the special financial institution account or use of the Statement of 
Costs Incurred and Claimed in whole or in part, including direction that specific types of costs be claimed 
by periodic vouchering. This action shall not relieve the contractor from any obligation to perform its 
obligations under this contract. In addition, the contracting officer may direct the contractor to pay the 
Government an amount equal to the unallowable costs or payments improperly made and take any other 
action or combination of actions provided in this contract, at law, or in equity. 

I.53 DEAR 970.5232-4  Obligation of Funds (DEC 2000)  
 
(a)  Obligation of funds. The amount presently obligated by the Government with respect to this 
contract is (See Section B).  Such amount may be increased unilaterally by DOE by written notice to the 
contractor and may be increased or decreased by written agreement of the parties (whether or not by formal 
modification of this contract). Estimated collections from others for work and services to be performed 
under this contract are not included in the amount presently obligated. Such collections, to the extent 
actually received by the contractor, shall be processed and accounted for in accordance with applicable 
requirements imposed by the contracting officer pursuant to the Laws, regulations, and DOE directives 
clause of this contract. Nothing in this paragraph is to be construed as authorizing the contractor to exceed 
limitations stated in financial plans established by DOE and furnished to the contractor from time to time 
under this contract.  
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(b)  Limitation on payment by the Government. Except as otherwise provided in this contract and 
except for costs which may be incurred by the contractor pursuant to the Termination clause of this 
contract or costs of claims allowable under the contract occurring after completion or termination and not 
released by the contractor at the time of financial settlement of the contract in accordance with the clause 
entitled "Payments and Advances," payment by the Government under this contract on account of 
allowable costs shall not, in the aggregate, exceed the amount obligated with respect to this contract, less 
the contractor's fee and any negotiated fixed amount. Unless expressly negated in this contract, payment 
on account of those costs excepted in the preceding sentence which are in excess of the amount obligated 
with respect to this contract shall be subject to the availability of:  

(1)  collections accruing to the contractor in connection with the work under this contract and 
processed and accounted for in accordance with applicable requirements imposed by the 
contracting officer pursuant to the Laws, regulations, and DOE directives clause of this contract, 
and  

(2)  other funds which DOE may legally use for such purpose, provided DOE will use its best 
efforts to obtain the appropriation of funds for this purpose if not otherwise available.  

(c)  Notices-Contractor excused from further performance. The contractor shall notify DOE in 
writing whenever the unexpended balance of available funds (including collections available under 
paragraph (a) of this clause), plus the contractor's best estimate of collections to be received and available 
during the-- day period hereinafter specified, is in the contractor's best judgment sufficient to continue 
contract operations at the programmed rate for only-- days and to cover the contractor's unpaid fee and 
any negotiated fixed amounts, and outstanding encumbrances and liabilities on account of costs allowable 
under the contract at the end of such period. Whenever the unexpended balance of available funds 
(including collections available under paragraph (a) of this clause), less the amount of the contractor's fee 
then earned but not paid and any negotiated fixed amounts, is in the contractor's best judgment sufficient 
only to liquidate outstanding encumbrances and liabilities on account of costs allowable under this 
contract, the contractor shall immediately notify DOE and shall make no further encumbrances or 
expenditures (except to liquidate existing encumbrances and liabilities), and, unless the parties otherwise 
agree, the contractor shall be excused from further performance (except such performance as may become 
necessary in connection with termination by the Government) and the performance of all work hereunder 
will be deemed to have been terminated for the convenience of the Government in accordance with the 
provisions of the Termination clause of this contract.  

(d)  Financial plans; cost and encumbrance limitations. In addition to the limitations provided for 
elsewhere in this contract, DOE may, through financial plans, such as Approved Funding Programs, or 
other directives issued to the contractor, establish controls on the costs to be incurred and encumbrances 
to be made in the performance of the contract work. Such plans and directives may be amended or 
supplemented from time to time by DOE. The contractor agrees  

(1)  to comply with the specific limitations (ceilings) on costs and encumbrances set forth in 
such plans and directives,  (See Modification 055 and B-4E) 
  
(2)  to comply with other requirements of such plans and directives, and  
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(3)  to notify DOE promptly, in writing, whenever it has reason to believe that any limitation 
on costs and encumbrances will be exceeded or substantially underrun.  

(e)  Government's right to terminate not affected. The giving of any notice under this clause shall 
not be construed to waive or impair any right of the Government to terminate the contract under the 
provisions of the Termination clause of this contract. 

I.54 DEAR  970.5236-1  Government Facility Subcontract Approval (DEC 2000)  

Upon request of the contracting officer and acceptance thereof by the contractor, the contractor shall 
procure, by subcontract, the construction of new facilities or the alteration or repair of Government-owned 
facilities at the plant. Any subcontract entered into under this paragraph shall be subject to the written 
approval of the contracting officer, and shall contain the provisions relative to labor and wages required 
by law to be included in contracts for the construction, alteration, and/or repair, including painting and 
decorating, of a public building or public work. 

I.55 DEAR 970.5237 2  Facilities Management (DEC 2000) (Mod 1019) 
 
Copies of DOE Directives referenced herein are available from the contracting officer.  

(a) Site development planning. The Government shall provide to the contractor site development 
guidance for the facilities and lands for which the contractor is responsible under the terms and conditions 
of this contract. Based upon this guidance, the contractor shall prepare, and maintain through annual 
updates, a Long Range Site Development Plan (Plan) to reflect those actions necessary to keep the 
development of these facilities current with the needs of the Government and allow the contractor to 
successfully accomplish the work required under this contract. In developing this Plan, the contractor shall 
follow the procedural guidance set forth in the applicable DOE Directives in the Life Cycle Facility 
Operations Series listed elsewhere in this contract. The contractor shall use the Plan to manage and control 
the development of facilities and lands. All plans and revisions shall be approved by the Government.  

(b)  General design criteria. The general design criteria which shall be utilized by the contractor in 
managing the site for which it is responsible under this contract are those specified in the applicable DOE 
Directives in the 6430, Design Criteria, (or superceding) series listed elsewhere in this contract. The 
contractor shall comply with these mandatory, minimally acceptable requirements for all facility designs 
with regard to any building acquisition, new facility, facility addition or alteration or facility lease 
undertaken as part of the site development activities of paragraph (a) of this clause. This includes on site 
constructed buildings, pre engineered buildings, plan fabricated modular buildings, and temporary 
facilities. For existing facilities, original design criteria apply to the structure in general; however, 
additions or modifications shall comply with this directive and the associated latest editions of the 
references therein. An exception may be granted for off site office space being leased by the contractor 
on a temporary basis.  

(c)  Energy management. The contractor shall manage the facilities for which it is responsible under 
the terms and conditions of this contract in an energy efficient manner in accordance with the applicable 
DOE Directives in the Life Cycle Facility Operations Series listed elsewhere in this contract. The 
contractor shall develop a 10 year energy management plan for each site with annual reviews and 
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revisions. The contractor shall submit an annual report on progress toward achieving the goals of the 10
year plan for each individual site, and an energy conservation analysis report for each new building or 
building addition project. Any acquisition of utility services by the contractor shall be conducted in 
accordance with 48 CFR 970.41.  

(d)  Subcontract Requirements. To the extent the contractor subcontracts performance of any of the 
responsibilities discussed in this clause, the subcontract shall contain the requirements of this clause 
relative to the subcontracted responsibilities. 

I.56 DEAR 970.5244-1  Contractor Purchasing System (DEC 2000) (As modified by Federal 
Register: January 18, 2001 (Volume 66, Number 12), Page 4616] (DEVIATION) 
 
(a)  General. The contractor shall develop, implement, and maintain formal policies, practices, and 
procedures to be used in the award of subcontracts consistent with this clause and 48 CFR 970.44. The 
contractor's purchasing system and methods shall be fully documented, consistently applied, and 
acceptable to DOE in accordance with 48 CFR 970.4401-1. The contractor shall maintain file 
documentation which is appropriate to the value of the purchase and is adequate to establish the propriety 
of the transaction and the price paid. The contractor's purchasing performance will be evaluated against 
such performance criteria and measures as may be set forth elsewhere in this contract. DOE reserves the 
right at any time to require that the contractor submit for approval any or all purchases under this contract. 
The contractor shall not purchase any item or service the purchase of which is expressly prohibited by the 
written direction of DOE and shall use such special and directed sources as may be expressly required by 
the DOE contracting officer. DOE will conduct periodic appraisals of the contractor's management of all 
facets of the purchasing function, including the contractor's compliance with its approved system and 
methods. Such appraisals will be performed through the conduct of Contractor Purchasing System 
Reviews in accordance with 48 CFR subpart 44.3, or, when approved by the contracting officer, through 
the contractor's participation in the conduct of the Balanced Scorecard performance measurement and 
performance management system. The contractor's approved purchasing system and methods shall include 
the requirements set forth in paragraphs (b) through (y) of this clause.  

(b)  Acquisition of utility services. Utility services shall be acquired in accordance with the 
requirements of 48 CFR 970.41.  

(c)  Acquisition of Real Property. Real property shall be acquired in accordance with 48 CFR 
Subpart 917.74.  

(d)  Advance Notice of Proposed Subcontract Awards. Advance notice shall be provided in 
accordance with 48 CFR 970.4401-3.  

(e)  Audit of Subcontractors.  

(1)  The contractor shall provide for:  

(i)  periodic post-award audit of cost-reimbursement subcontractors at all tiers, and  

(ii)  audits, where necessary, to provide a valid basis for pre-award or cost or price 
analysis.  
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(2)  Responsibility for determining the costs allowable under each cost-reimbursement 
subcontract remains with the contractor or next higher-tier subcontractor. The contractor shall 
provide, in appropriate cases, for the timely involvement of the contractor and the DOE contracting 
officer in resolution of subcontract cost allowability.  

(3)  Where audits of subcontractors at any tier are required, arrangements may be made to have 
the cognizant Federal agency perform the audit of the subcontract. These arrangements shall be 
made administratively between DOE and the other agency involved and shall provide for the 
cognizant agency to audit in an appropriate manner in light of the magnitude and nature of the 
subcontract. In no case, however, shall these arrangements preclude determination by the DOE 
contracting officer of the allowability or unallowability of subcontractor costs claimed for 
reimbursement by the contractor.  

(4)  Allowable costs for cost reimbursable subcontracts are to be determined in accordance with 
the cost principles of 48 CFR Part 31, appropriate for the type of organization to which the 
subcontract is to be awarded, as supplemented by 48 CFR Part 931. Allowable costs in the purchase 
or transfer from contractor-affiliated sources shall be determined in accordance with 48 CFR 
970.4402-3 and 48 CFR 970.3102-3-21(b).  

(f)  Bonds and Insurance.  

(1)  The contractor shall require performance bonds in penal amounts as set forth in 48 CFR 
28.102-2(a) for all fixed priced and unit-priced construction subcontracts in excess of $100,000. 
The contractor shall consider the use of performance bonds in fixed price nonconstruction 
subcontracts, where appropriate.  

(2)  For fixed-price, unit-priced and cost reimbursement construction subcontracts in excess of 
$100,000 a payment bond shall be obtained on Standard Form 25A modified to name the contractor 
as well as the United States of America as obligees. The penal amounts shall be determined in 
accordance with 48 CFR 28.102-2(b).  

(3)  For fixed-price, unit-priced and cost-reimbursement construction subcontracts, greater than 
$25,000, but not greater than $100,000, the contractor shall select two or more of the payment 
protections at 48 CFR 28.102-1(b), giving particular consideration to the inclusion of an 
irrevocable letter of credit as one of the selected alternatives.  

(4)  A subcontractor may have more than one acceptable surety in both construction and other 
subcontracts, provided that in no case will the liability of any one surety exceed the maximum 
penal sum for which it is qualified for any one obligation. For subcontracts other than construction, 
a co-surety (two or more sureties together) may reinsure amounts in excess of their individual 
capacity, with each surety having the required underwriting capacity that appears on the list of 
acceptable corporate sureties.  

(g)  Buy American. The contractor shall comply with the provisions of the Buy American Act as 
reflected in 48 CFR 52.225-1(May 2002), as amended by AL2002-06 and 48 CFR 52.225-9 (MAY 2002), 
as amended by AL2002-06. The contractor shall forward determinations of nonavailability of individual 
items to the DOE contracting officer for approval. Items in excess of $100,000 require the prior 
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concurrence of the Head of Contracting Activity. If, however, the contractor has an approved purchasing 
system, the Head of the Contracting Activity may authorize the contractor to make determinations of 
nonavailability for individual items valued at $100,000 or less.  

(h)  Construction and Architect-Engineer Subcontracts.  

(1)  Independent Estimates. A detailed, independent estimate of costs shall be prepared for all 
construction work to be subcontracted.  

(2)  Specifications. Specifications for construction shall be prepared in accordance with the 
DOE publication entitled "General Design Criteria Manual."  

(3)  Prevention of Conflict of Interest.  

(i) The contractor shall not award a subcontract for construction to the architect-
engineer firm or an affiliate that prepared the design. This prohibition does not preclude 
the award of a "turnkey" subcontract so long as the subcontractor assumes all liability for 
defects in design and construction and consequential damages.  

(ii)  The contractor shall not award both a cost-reimbursement subcontract and a fixed-
price subcontract for construction or architect-engineer services or any combination thereof 
to the same firm where those subcontracts will be performed at the same site.  

(iii)  The contractor shall not employ the construction subcontractor or an affiliate to 
inspect the firm's work. The contractor shall assure that the working relationships of the 
construction subcontractor and the subcontractor inspecting its work and the authority of 
the inspector are clearly defined.  

(i)  Contractor-Affiliated Sources. Equipment, materials, supplies, or services from a contractor-
affiliated source shall be purchased or transferred in accordance with 48 CFR 970.4402-3.  

(j)  Contractor-Subcontractor Relationship. The obligations of the contractor under paragraph (a) of 
this clause, including the development of the purchasing system and methods, and purchases made 
pursuant thereto, shall not relieve the contractor of any obligation under this contract (including, among 
other things, the obligation to properly supervise, administer, and coordinate the work of subcontractors). 
Subcontracts shall be in the name of the contractor, and shall not bind or purport to bind the Government.  

(k)  Government Property. Identification, inspection, maintenance, protection, and disposition of 
Government property shall conform with the policies and principles of 48 CFR Part 45, 48 CFR 945, the 
Federal Property Management Regulations 41 CFR Chapter 101, the DOE Property Management 
Regulations 41 CFR Chapter 109, and their contracts.  

(l)  Indemnification. Except for Price-Anderson Nuclear Hazards Indemnity, no subcontractor may be 
indemnified except with the prior approval of the Senior Procurement Executive.  

(m)  Leasing of Motor Vehicles. Contractors shall comply with 48 CFR 8.11 and 48 CFR 908.11.  
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(n)  Acquisition of Major System (MS) Projects and Other Projects (As defined in DOE O 413.3, 
Program and Project Management for the Acquisition of Capital Assets).  As part of the Acquisition 
Planning process, contractors shall conduct a make-or-buy analysis in determining whether requirements 
will be self-performed or subcontracted to ensure the selection of the most cost effective method.  

(o)  Management, Acquisition and Use of Information Resources. Requirements for automatic data 
processing resources and telecommunications facilities, services, and equipment, shall be reviewed and 
approved in accordance with applicable DOE Orders and regulations regarding information resources.  

(p)  Priorities, Allocations and Allotments. Priorities, allocations and allotments shall be extended to 
appropriate subcontracts in accordance with the clause or clauses of this contract dealing with priorities 
and allocations.  

(q)  Purchase of Special Items. Purchase of the following items shall be in accordance with the 
following provisions of 48 CFR 908.71 and the Federal Property Management Regulations, 41 CFR 
Chapter 101:  

(1)  Motor vehicles-48 CFR 908.7101  

(2)  Aircraft-48 CFR 908.7102  

(3)  Security Cabinets-48 CFR 908.7106  

(4)  Alcohol-48 CFR 908.7107  

(5)  Helium-48 CFR 908.7108  

(6)  Fuels and packaged petroleum products-48 CFR 908.7109  

(7)  Coal-48 CFR 908.7110  

(8)  Arms and Ammunition-48 CFR 908.7111  

(9)  Heavy Water-48 CFR 908.7121(a)  

(10)  Precious Metals-48 CFR 908.7121(b)  

(11)  Lithium-48 CFR 908.7121(c)  

(12)  Products and services of the blind and severely handicapped-41 CFR 101-26.701  

(13)  Products made in Federal penal and correctional institutions-41 CFR 101-26.702  

(r)  Purchase vs. Lease Determinations. Contractors shall determine whether required equipment and 
property should be purchased or leased, and establish appropriate thresholds for application of lease vs. 
purchase determinations. Such determinations shall be made:  

(1)  at time of original acquisition;  
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(2)  when lease renewals are being considered; and  

(3)  at other times as circumstances warrant.  

(s)  Quality Assurance. Contractors shall provide no less protection for the Government in its 
subcontracts than is provided in the prime contract.  

(t)  Setoff of Assigned Subcontractor Proceeds. Where a subcontractor has been permitted to assign 
payments to a financial institution, the assignment shall treat any right of setoff in accordance with 48 
CFR 932.803.  

(u)  Strategic and Critical Materials. The contractor may use strategic and critical materials in the 
National Defense Stockpile.  

(v)  Termination. When subcontracts are terminated as a result of the termination of all or a portion of 
this contract, the contractor shall settle with subcontractors in conformity with the policies and principles 
relating to settlement of prime contracts in 48 CFR Subparts 49.1, 49.2 and 49.3. When subcontracts are 
terminated for reasons other than termination of this contract, the contractor shall settle such subcontracts 
in general conformity with the policies and principles in 48 CFR Subparts 49.1, 49.2, 49.3 and 49.4. Each 
such termination shall be documented and consistent with the terms of this contract. Terminations which 
require approval by the Government shall be supported by accounting data and other information as may 
be directed by the contracting officer.  

(w)  Unclassified Controlled Nuclear Information. Subcontracts involving unclassified uncontrolled 
nuclear information shall be treated in accordance with 10 CFR part 1017.  

(x)  Subcontract Flowdown Requirements. In addition to terms and conditions that are included in the 
prime contract which direct application of such terms and conditions in appropriate subcontracts, the 
contractor shall include the following clauses in subcontracts, as applicable:  

(1)  Davis-Bacon clauses prescribed in 48 CFR 22.407.  

(2)  Foreign Travel clause prescribed in 48 CFR 952.247-70.  

(3)  Counterintelligence clause prescribed in 48 CFR 970.0404-4(a).  

(4)  Service Contract Act clauses prescribed in 48 CFR 22.1006.  

(5)  State and local taxes clause prescribed in 48 CFR 970.2904-1.  

(6)  Cost or pricing data clauses prescribed in 48 CFR 970.1504-3-1(b). 

(y)  Legal Services. Contractor purchases of litigation and other legal services are subject to 
the requirements in 10 CFR part 719 and the requirements of this clause. 

NOTE: The following clause is only applicable if the Contractor is other than a non-profit 
organization: 
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I.57 DEAR 970.5245-1 Property (DEC 2000)  
 
(a)  Furnishing of Government property. The Government reserves the right to furnish any property or 
services required for the performance of the work under this contract.  

(b)  Title to property. Except as otherwise provided by the contracting officer, title to all materials, 
equipment, supplies, and tangible personal property of every kind and description purchased by the 
contractor, for the cost of which the contractor is entitled to be reimbursed as a direct item of cost under 
this contract, shall pass directly from the vendor to the Government. The Government reserves the right 
to inspect, and to accept or reject, any item of such property. The contractor shall make such disposition 
of rejected items as the contracting officer shall direct. Title to other property, the cost of which is 
reimbursable to the contractor under this contract, shall pass to and vest in the Government upon (1) 
issuance for use of such property in the performance of this contract, or (2) commencement of processing 
or use of such property in the performance of this contract, or (3) reimbursement of the cost thereof by the 
Government, whichever first occurs. Property furnished by the Government and property purchased or 
furnished by the contractor, title to which vests in the Government, under this paragraph are hereinafter 
referred to as Government property. Title to Government property shall not be affected by the 
incorporation of the property into or the attachment of it to any property not owned by the Government, 
nor shall such Government property or any part thereof, be or become a fixture or lose its identity as 
personality by reason of affixation to any realty.  

(c)  Identification. To the extent directed by the contracting officer, the contractor shall identify 
Government property coming into the contractor's possession or custody, by marking and segregating in 
such a way, satisfactory to the contracting officer, as shall indicate its ownership by the Government.  

(d)  Disposition. The contractor shall make such disposition of Government property which has come 
into the possession or custody of the contractor under this contract as the contracting officer may direct 
during the progress of the work or upon completion or termination of this contract. The contractor may, 
upon such terms and conditions as the contracting officer may approve, sell, or exchange such property, 
or acquire such property at a price agreed upon by the contracting officer and the contractor as the fair 
value thereof. The amount received by the contractor as the result of any disposition, or the agreed fair 
value of any such property acquired by the contractor, shall be applied in reduction of costs allowable 
under this contract or shall be otherwise credited to account to the Government, as the contracting officer 
may direct. Upon completion of the work or the termination of this contract, the contractor shall render an 
accounting, as prescribed by the contracting officer, of all government property which had come into the 
possession or custody of the contractor under this contract.  

(e)  Protection of government property-management of high-risk property and classified materials.  

(1)  The contractor shall take all reasonable precautions, and such other actions as may be 
directed by the contracting officer, or in the absence of such direction, in accordance with sound 
business practice, to safeguard and protect government property in the contractor's possession or 
custody.  

(2)  In addition, the contractor shall ensure that adequate safeguards are in place, and adhered 
to, for the handling, control and disposition of high-risk property and classified materials 
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throughout the life cycle of the property and materials consistent with the policies, practices and 
procedures for property management contained in the Federal Property Management regulations 
(41 CFR chapter 101), the Department of Energy Property Management regulations (41 CFR 
chapter 109), and other applicable regulations.  

(3)  High-risk property is property, the loss, destruction, damage to, or the unintended or 
premature transfer of which could pose risks to the public, the environment, or the national security 
interests of the United States. High-risk property includes proliferation sensitive, nuclear related 
dual use, export controlled, chemically or radioactively contaminated, hazardous, and specially 
designed and prepared property, including property on the militarily critical technologies list.  

(f) Risk of loss of Government property.  

(1) (i) The contractor shall not be liable for the loss or destruction of, or damage to, 
Government property unless such loss, destruction, or damage was caused by any of the following:  

(A) Willful misconduct or lack of good faith on the part of the contractor's 
managerial personnel;  

(B)  Failure of the contractor's managerial personnel to take all reasonable steps to 
comply with any appropriate written direction of the contracting officer to safeguard such 
property under paragraph (e) of this clause; or  

(C)  Failure of contractor managerial personnel to establish, administer, or 
properly maintain an approved property management system in accordance with paragraph 
(i) (1) of this clause.  

(ii)  If, after an initial review of the facts, the contracting officer informs the contractor 
that there is reason to believe that the loss, destruction of, or damage to the government 
property results from conduct falling within one of the categories set forth above, the 
burden of proof shall be upon the contractor to show that the contractor should not be 
required to compensate the government for the loss, destruction, or damage.  

(2)  In the event that the contractor is determined liable for the loss, destruction or damage to 
Government property in accordance with (f) (1) of this clause, the contractor's compensation to 
the Government shall be determined as follows:  

(i)  For damaged property, the compensation shall be the cost of repairing such 
damaged property, plus any costs incurred for temporary replacement of the damaged 
property. However, the value of repair costs shall not exceed the fair market value of the 
damaged property. If a fair market value of the property does not exist, the contracting 
officer shall determine the value of such property, consistent with all relevant facts and 
circumstances.  

(ii)  For destroyed or lost property, the compensation shall be the fair market value of 
such property at the time of such loss or destruction, plus any costs incurred for temporary 
replacement and costs associated with the disposition of destroyed property. If a fair market 
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value of the property does not exist, the contracting officer shall determine the value of 
such property, consistent with all relevant facts and circumstances.  

(3)  The portion of the cost of insurance obtained by the contractor that is allocable to coverage 
of risks of loss referred to in paragraph (f) (1) of this clause is not allowable.  

(g)  Steps to be taken in event of loss. In the event of any damage, destruction, or loss to Government 
property in the possession or custody of the contractor with a value above the threshold set out in the 
contractor's approved property management system, the contractor:  

(1)  Shall immediately inform the contracting officer of the occasion and extent thereof,  

(2)       Shall take all reasonable steps to protect the property remaining, and  

(3)  Shall repair or replace the damaged, destroyed, or lost property in accordance with the 
written direction of the contracting officer. The contractor shall take no action prejudicial to the 
right of the Government to recover therefore, and shall furnish to the Government, on request, all 
reasonable assistance in obtaining recovery.  

(h)  Government property for Government use only. Government property shall be used only for the 
performance of this contract.  

(i)  Property Management.  

(1)  Property Management System.  

(i)  The contractor shall establish, administer, and properly maintain an approved 
property management system of accounting for and control, utilization, maintenance, 
repair, protection, preservation, and disposition of Government property in its possession 
under the contract. The contractor's property management system shall be submitted to the 
contracting officer for approval and shall be maintained and administered in accordance 
with sound business practice, applicable Federal Property Management regulations and 
Department of Energy Property Management regulations, and such directives or 
instructions which the contracting officer may from time to time prescribe.  

(ii)  In order for a property management system to be approved, it must provide for:  

(A)  Comprehensive coverage of property from the requirement identification, 
through its life cycle, to final disposition;  

(B)  Employee personal responsibility and accountability for Government-
owned property;  

(C)  Full integration with the contractor's other administrative and financial 
systems; and  
 
(D)  A method for continuously improving property management practices 
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through the identification of best practices established by "best in class" performers.  

 
(iii) Approval of the contractor's property management system shall be contingent upon the 
completion of the baseline inventory as provided in subparagraph (i) (2) of this clause.  
 

(2)  Property Inventory.  

(i) Unless otherwise directed by the contracting officer, the contractor shall within six 
months after execution of the contract provide a baseline inventory covering all items of 
Government property.  

(ii)  If the contractor is succeeding another contractor in the performance of this 
contract, the contractor shall conduct a joint reconciliation of the property inventory with 
the predecessor contractor. The contractor agrees to participate in a joint reconciliation of 
the property inventory at the completion of this contract. This information will be used to 
provide a baseline for the succeeding contract as well as information for closeout of the 
predecessor contract.  

(j)  The term "contractor's managerial personnel" as used in this clause means the contractor's 
directors, officers and any of its managers, superintendents, or other equivalent representatives who have 
supervision or direction of:  

(1)  All or substantially all of the contractor's business; or  

(2)  All or substantially all of the contractor's operations at any one facility or separate location 
to which this contract is being performed; or  

(3)  A separate and complete major industrial operation in connection with the performance of 
this contract; or  

(4)  A separate and complete major construction, alteration, or repair operation in connection 
with performance of this contract; or  

(5)  A separate and discrete major task or operation in connection with the performance of this 
contract.  

(k)  The contractor shall include this clause in all cost reimbursable subcontracts. 

 

NOTE: The following clause is only applicable if the Contractor is a non-profit organization: 

 
I.58 DEAR 970.5245-1 Property (DEC 2000) ALTERNATE I (DEC 2000) 
 
(a)  Furnishing of Government property. The Government reserves the right to furnish any property or 
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services required for the performance of the work under this contract.  

(b)  Title to property. Except as otherwise provided by the contracting officer, title to all materials, 
equipment, supplies, and tangible personal property of every kind and description purchased by the 
contractor, for the cost of which the contractor is entitled to be reimbursed as a direct item of cost under 
this contract, shall pass directly from the vendor to the Government. The Government reserves the right 
to inspect, and to accept or reject, any item of such property. The contractor shall make such disposition 
of rejected items as the contracting officer shall direct. Title to other property, the cost of which is 
reimbursable to the contractor under this contract, shall pass to and vest in the Government upon (1) 
issuance for use of such property in the performance of this contract, or (2) commencement of processing 
or use of such property in the performance of this contract, or (3) reimbursement of the cost thereof by the 
Government, whichever first occurs. Property furnished by the Government and property purchased or 
furnished by the contractor, title to which vests in the Government, under this paragraph are hereinafter 
referred to as Government property. Title to Government property shall not be affected by the 
incorporation of the property into or the attachment of it to any property not owned by the Government, 
nor shall such Government property or any part thereof, be or become a fixture or lose its identity as 
personality by reason of affixation to any realty.  

(c)  Identification. To the extent directed by the contracting officer, the contractor shall identify 
Government property coming into the contractor's possession or custody, by marking and segregating in 
such a way, satisfactory to the contracting officer, as shall indicate its ownership by the Government.  

(d)  Disposition. The contractor shall make such disposition of Government property which has come 
into the possession or custody of the contractor under this contract as the contracting officer may direct 
during the progress of the work or upon completion or termination of this contract. The contractor may, 
upon such terms and conditions as the contracting officer may approve, sell, or exchange such property, 
or acquire such property at a price agreed upon by the contracting officer and the contractor as the fair 
value thereof. The amount received by the contractor as the result of any disposition, or the agreed fair 
value of any such property acquired by the contractor, shall be applied in reduction of costs allowable 
under this contract or shall be otherwise credited to account to the Government, as the contracting officer 
may direct. Upon completion of the work or the termination of this contract, the contractor shall render an 
accounting, as prescribed by the contracting officer, of all government property which had come into the 
possession or custody of the contractor under this contract.  

(e)  Protection of government property-management of high-risk property and classified materials.  

(1)  The contractor shall take all reasonable precautions, and such other actions as may be 
directed by the contracting officer, or in the absence of such direction, in accordance with sound 
business practice, to safeguard and protect government property in the contractor's possession or 
custody.  

(2)  In addition, the contractor shall ensure that adequate safeguards are in place, and adhered 
to, for the handling, control and disposition of high-risk property and classified materials 
throughout the life cycle of the property and materials consistent with the policies, practices and 
procedures for property management contained in the Federal Property Management regulations 
(41 CFR chapter 101), the Department of Energy Property Management regulations (41 CFR 
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chapter 109), and other applicable regulations.  

(3)  High-risk property is property, the loss, destruction, damage to, or the unintended or 
premature transfer of which could pose risks to the public, the environment, or the national security 
interests of the United States. High-risk property includes proliferation sensitive, nuclear related 
dual use, export controlled, chemically or radioactively contaminated, hazardous, and specially 
designed and prepared property, including property on the militarily critical technologies list.  

(f)  Risk of loss of Government property.  

(1) (i)  The contractor shall not be liable for the loss or destruction of, or damage to, 
Government property unless such loss, destruction, or damage was caused by any of the following:  

(A)  Willful misconduct or lack of good faith on the part of the contractor's managerial 
personnel;  

(B)  Failure of the contractor's managerial personnel to take all reasonable steps to 
comply with any appropriate written direction of the contracting officer to safeguard such 
property under paragraph (e) of this clause; or  

(C)  Failure of contractor managerial personnel to establish, administer, or properly 
maintain an approved property management system in accordance with paragraph (i) (1) 
of this clause.  

(ii)  If, after an initial review of the facts, the contracting officer informs the contractor 
that there is reason to believe that the loss, destruction of, or damage to the government 
property results from conduct falling within one of the categories set forth above, the 
burden of proof shall be upon the contractor to show that the contractor should not be 
required to compensate the government for the loss, destruction, or damage.  

(2)  In the event that the contractor is determined liable for the loss, destruction or damage to 
Government property in accordance with (f) (1) of this clause, the contractor's compensation to 
the Government shall be determined as follows: 

(i)  For damaged property, the compensation shall be the cost of repairing such 
damaged property, plus any costs incurred for temporary replacement of the damaged 
property. However, the value of repair costs shall not exceed the fair market value of the 
damaged property. If a fair market value of the property does not exist, the contracting 
officer shall determine the value of such property, consistent with all relevant facts and 
circumstances.  

(ii)  For destroyed or lost property, the compensation shall be the fair market value of 
such property at the time of such loss or destruction, plus any costs incurred for temporary 
replacement and costs associated with the disposition of destroyed property. If a fair market 
value of the property does not exist, the contracting officer shall determine the value of 
such property, consistent with all relevant facts and circumstances.  
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(3)  The portion of the cost of insurance obtained by the contractor that is allocable to coverage 
of risks of loss referred to in paragraph (f) (1) of this clause is not allowable.  

(g)  Steps to be taken in event of loss. In the event of any damage, destruction, or loss to Government 
property in the possession or custody of the contractor with a value above the threshold set out in the 
contractor's approved property management system, the contractor:  

(1)  Shall immediately inform the contracting officer of the occasion and extent thereof,  

(2)  Shall take all reasonable steps to protect the property remaining, and  

(3)  Shall repair or replace the damaged, destroyed, or lost property in accordance with the 
written direction of the contracting officer. The contractor shall take no action prejudicial to the 
right of the Government to recover therefore, and shall furnish to the Government, on request, all 
reasonable assistance in obtaining recovery.  

(h)  Government property for Government use only. Government property shall be used only for the 
performance of this contract.  

(i)  Property Management.   

(1) Property Management System.  

(i)  The contractor shall establish, administer, and properly maintain an approved 
property management system of accounting for and control, utilization, maintenance, 
repair, protection, preservation, and disposition of Government property in its possession 
under the contract. The contractor's property management system shall be submitted to the 
contracting officer for approval and shall be maintained and administered in accordance 
with sound business practice, applicable Federal Property Management regulations and 
Department of Energy Property Management regulations, and such directives or 
instructions which the contracting officer may from time to time prescribe.  

(ii)  In order for a property management system to be approved, it must provide for:  

(A)  Comprehensive coverage of property from the requirement identification, 
through its life cycle, to final disposition;  

(B)  Employee personal responsibility and accountability for Government-
owned property;  

(C)  Full integration with the contractor's other administrative and financial 
systems; and  

(D)  A method for continuously improving property management practices 
through the identification of best practices established by "best in class" performers.  

(iii)  Approval of the contractor's property management system shall be contingent upon 
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the completion of the baseline inventory as provided in subparagraph (i) (2) of this clause.  

(2)  Property Inventory.  

(i) Unless otherwise directed by the contracting officer, the contractor shall within six 
months after execution of the contract provide a baseline inventory covering all items of 
Government property.  

(ii)  If the contractor is succeeding another contractor in the performance of this 
contract, the contractor shall conduct a joint reconciliation of the property inventory with 
the predecessor contractor. The contractor agrees to participate in a joint reconciliation of 
the property inventory at the completion of this contract. This information will be used to 
provide a baseline for the succeeding contract as well as information for closeout of the 
predecessor contract.  

(j)  The term "contractor's managerial personnel" as used in this clause means the contractor's 
directors, officers and any of its managers, superintendents, or other equivalent representatives who have 
supervision or direction of all or substantially all of:  

(1)  The contractor's business; or  

(2)  The contractor's operations at any one facility or separate location at which this contract is 
being performed; or  

(3)  The contractor's Government property system and/or a Major System Acquisition or Major 
Project as defined in DOE Order 4700.1 (Version in effect on effective date of contract). 

(k)  The contractor shall include this clause in all cost reimbursable subcontracts. 
 
I.59 FAR 52.234-3 Notice of Earned Value Management System - Post Award IBR 
(July 2006) (AMENDMENT 001)  
 
(a) The offeror shall provide documentation that the Cognizant Federal Agency has determined that the 
proposed earned value management system (EVMS) complies with the EVMS guidelines in ANSI/EIA 
Standard - 748 (current version at time of solicitation).  
 
(b)  If the offeror proposes to use a system that has not been determined to be in compliance with the 
requirements of paragraph (a) of this provision, the offeror shall submit a comprehensive plan for 
compliance with the EVMS guidelines.  

(1) The plan shall—  

(i) Describe the EVMS the offeror intends to use in performance of the contracts;  
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(ii)  Distinguish between the offeror’s existing management system and modifications 
proposed to meet the guidelines;  

(iii)  Describe the management system and its application in terms of the EVMS 
guidelines;  

(iv) Describe the proposed procedure for administration of the guidelines, as applied to 
subcontractors; and  

(v)  Provide documentation describing the process and results of any third-party or self-
evaluation of the system’s compliance with the EVMS guidelines.  

(2) The offeror shall provide information and assistance as required by the Contracting Officer 
to support review of the plan.  

(3)  The Government will review and approve the offeror’s plan for an EVMS before contract 
award.  

(4)  The offeror’s EVMS plan must provide milestones that indicate when the offeror 
anticipates that the EVM system will be compliant with the ANSI/EIA Standard -748 guidelines.  

(c) Offerors shall identify the major subcontractors, or major subcontracted effort if major 
subcontractors have not been selected, planned for application of the guidelines. The prime Contractor 
and the Government shall agree to subcontractors selected for application of the EVMS guidelines.  
 
I.60 FAR 52.222-54 Employment Eligibility Verification (Jan 2009) (Modification 051) 
 
(a) Definitions.  As used in this clause – “Commercially available off-the-shelf (COTS) item— 

(1) Means any item of supply that is” 
   (i)  A commercial item (as defined in paragraph (1) of the definition at 2.101); 
                             (ii)  Sold in substantial quantities in the commercial marketplace; and 
  (iii) Offered to the Government, without modification, in the same form in   
  which it is sold in the commercial marketplace; and 

  (2) Does not include bulk cargo, as defined in Section 3 of the Shipping Act of 1984 (46 U.S.C.  
App. 1702), such as agricultural products and petroleum products.  Per 46 CFR 525.1 (c) (2), 
“bulk cargo” means cargo that is loaded and carried in bulk onboard ship without mark or count, 
in a loose unpackaged form, having homogenous characteristics.  Bulk cargo loaded into 
intermodal equipment, except LASH or Seabee barges, is subject to mark and count and, 
therefore, ceases to be bulk cargo.  “Employee assigned to the contract” means an employee who 
was hired after November 6, 1986, who is directly performing work, in the United States, under a 
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contract that is required to include the clause prescribed at 22.1803.  An employee is not 
considered to be directly performing work under a contract if the employee— 

  (1) Normally performs support work, such as indirect or overhead  
                                                functions;  and 
 (2) Does not perform any substantial duties applicable to the contract.  
“Subcontract” means any contract, as defined in 2.101, entered into by a subcontractor to furnish 
supplies or services for performance of a prime contract or a subcontract.  It includes but is not limited 
to purchase orders, and changes and modifications to purchase orders.  “Subcontractor” means any 
supplier, distributor, vendor, or firm that furnishes supplies or services to or for a prime Contractor or 
another subcontractor.  “United States”, as defined in 8 U. S.C. 1101 (a) (38), means the 50 States, the 
District of Columbia, Puerto Rico, Guam and the U. S. Virgin Islands. 
 
(b) Enrollment and verification requirements. 
 

(1) If the Contractor is not enrolled as a Federal Contractor in E-Verify at time of contract 
award, the Contractor shall – 

   
 (i) Enroll.  Enroll as a Federal Contractor in the E-Verify program within 30 calendar 
days of contract award; 
 (ii) Verify all new employees.  Within 90 calendar days of enrollment in the E-Verify 
program, begin to use E-Verify to initiate verification of employment eligibility of all new 
hires of the Contractor, who are working in the United States, whether or not assigned to 
the contract, within 3 business days after the date of hire (but see paragraph (b) (3) of this 
section); and  
(iii) Verify employees assigned to the contract.  For each employee assigned to the 
contract, initiate verification within 90 calendar days after date of enrollment or within 30 
calendar days of the employee’s assignment to the contract, whichever date is later (but see 
paragraph (b) (4) of this section), 

  
(2) If the Contractor is enrolled as a Federal Contractor in E-Verify at time of contract award, 
the Contractor shall use E-Verify to initiate verification of employment eligibility of – 
   

 (i) All new employees 
(A) Enrolled 90 calendar days or more.  The Contractor shall initiate verification 
of all new hires of the Contractor, who are working in the United States, whether 
or not assigned to the contract, within 3 business days after the date of hire (but see 
paragraph (b) (3) of this section); or 
(B) Enrolled less than 90 calendar days.  Within 90 calendar days after 
enrollment as Federal Contractor in E-Verify, the Contractor shall initiate 
verification of all new hires of the Contractor, who are working in the United States, 
whether or not assigned to the contract, within 3 business days after the date of hire 
(but see paragraph (b) (3) of this section); or 

  (ii) Employees assigned to the contract.  For each employee assigned to the contract, 
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the Contractor shall initiate verification within 90 calendar days after date of contract award 
or within 30 days after assignment to the contract, whichever date is later (but see paragraph 
(b) (4) of this section). 

 
(3) If the Contractor is an institution of higher education (as defined at 20 U.S.C. 1001 (a); a 
State or local government or the government of a Federally recognized Indian tribe; or a surety 
performing under a takeover agreement entered into with a Federal agency pursuant to a 
performance bond, the Contractor may choose to verify only employees assigned to the contract, 
whether existing employees or new hires.  The Contractor shall follow the applicable verification 
requirements at (b) (1) or (b) (2) respectively, except that any requirement for verification of new 
employees applies only to new employees assigned to the contract. 

 
(4) Option to verify employment eligibility of all employees.  The Contractor may elect to 
verify all existing employees haired after November 6, 1986, rather than just those employees 
assigned to the contract.  The Contractor shall initiate verification for each existing employee 
working in the United States who was hired after November 6, 1986, within 180 calendar days of 
– 

 
   (i) Enrollment in the E-Verify program; or 
  (ii) Notification to E-Verify Operations of the Contractor’s decision to exercise this 
option, using the contract information provided in the E-Verify program Memorandum of 
Understanding (MOU). 

 
(5) The Contractor shall comply, for the period of performance of this contract, with the 
requirements of the E-Verify program MOU.  

 
  (i) The Department of Homeland Security (DHS) or the Social Security 
Administration (SSA) may terminate the Contractor’s MOU and deny access to the E-
Verify system in accordance with the terms of the MOU.  In such cases, the Contractor will 
be referred to a suspension or debarment official. 
  (ii) During the period between termination of the MOU and a decision by the 
suspension or debarment official whether to suspend or debar, the Contractor is excused 
from its obligations under paragraph (b) of this clause.  If the suspension or debarment 
official determines not to suspend or debar the Contractor, then the Contractor must 
reenroll in E-Verify. 

 
(c) Web Site.  Information on registration for and use of the E-Verify program can be obtained via the 
Internet at the Department of Homeland Security Web site: http://www.dhs.gov/E-Verify.   
 
(d) Individuals previously verified.  The Contractor is not required by this clause to perform additional 
employment verification using E-Verify for any employee – 
 

(1) Whose employment eligibility was previously verified by the Contractor through the E-
Verify program; 
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(2) Who has been granted and holds an active U.S. Government security clearance for access 
to confidential, secret, or top secret information in accordance with the National Industrial Security 
Program Operating Manual; or 

 
(3) Who has undergone a completed background investigation and been issued credentials 
pursuant to Homeland Security Presidential Directive (HSPD) – 12, Policy for a Common 
Identification Standard for Federal Employees and Contractors. 

 
(e) Subcontracts.  The Contractor shall include the requirements of this clause, including this 
paragraph (e) (appropriately modified for identification of the parties), in each subcontract that – 
  
 (1) Is for – 

   (i) Commercial or noncommercial services (except for commercial services that are 
part of the purchase of a COTS item (or an item that would be a COTS item, but for minor 
modifications), performed by the COTS provider, and are normally provided for that COTS 
item); or 

  (ii) Construction; 

(2) Has a value of more than $3,000; and 

(3) Includes work performed in the United States. 
 
I.61 DEAR 970.5211-1  Work Authorization (May 2007) (Mod 181) 
 
(a) Work authorization proposal. Prior to the start of each fiscal year, the Contracting Officer or designee 
shall provide the Contractor with program execution guidance in sufficient detail to enable the Contractor 
to develop an estimated cost, scope, and schedule. In addition, the Contracting Officer may unilaterally 
assign work. The Contractor shall submit to the Contracting Officer or other designated official, a detailed 
description of work, a budget of estimated costs, and a schedule of performance for the work it 
recommends be undertaken during that upcoming fiscal year.  
 
(b) Cost estimates. The Contractor and the Contracting Officer shall establish a budget of estimated costs, 
description of work, and schedule of performance for each work assignment. If agreement cannot be 
reached as to scope, schedule, and estimated cost, the Contracting Officer may issue a unilateral work 
authorization, pursuant to this clause. The work authorization, whether issued bilaterally or unilaterally 
shall become part of the contract. No activities shall be authorized or costs incurred prior to Contracting 
Officer issuance of a work authorization or direction concerning continuation of activities of the contract.  
 
(c) Performance. The Contractor shall perform work as specified in the work authorization, consistent 
with the terms and conditions of this contract.  
 
(d) Modification. The Contracting Officer may at any time, without notice, issue changes to work 
authorizations within the overall scope of the contract. A proposal for adjustment in estimated costs and 
schedule for performance of work, recognizing work made unnecessary as a result, along with new work, 
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shall be submitted by the Contractor in accordance with paragraph (a) of this clause. Resolution shall be 
in accordance with paragraph (b) of this clause.  
 
(e) Increase in estimated cost. The Contractor shall notify the Contracting Officer immediately whenever 
the cost incurred, plus the projected cost to complete work is projected to differ (plus or minus) from the 
estimate by 10 percent. The Contractor shall submit a proposal for modification in accordance with 
paragraph (a) of this clause. Resolution shall be in accordance with paragraph (b) of this clause.  
 
(f) Expenditure of funds and incurrence of costs. The expenditure of monies by the Contractor in the 
performance of all authorized work shall be governed by the ̀ `Obligation of Funds'' or equivalent clause 
of the contract.  
 
(g) Responsibility to achieve environment, safety, health, and security compliance. Notwithstanding other 
provisions of the contract, the Contractor may, in the event of an emergency, take that corrective action 
necessary to sustain operations consistent with applicable environmental, safety, health, and security 
statutes, regulations, and procedures. If such action is taken, the Contractor shall notify the Contracting 
Officer within 24 hours of initiation and, within 30 days, submit a proposal for adjustment in estimated 
costs and schedule established in accordance with paragraphs (a) and (b) of this clause.  
 
     (End of clause) 
 
 
[Note:  See Mods 024, 045, 052, 055, 061, 063, 072, 090, 091, 106, 118, 121, 145, 157, 200, 255, 311, 
313, 348 and 359 for ARRA work authorizations. See Mods 285, 291, 295, 301, 305, 306, 310, 314, 
315, 319, 321, 328, 334, 335, 336, 339, 341, 342, 343, 345, 347, 349, 353, 354, 356, 364, 367, 375, 376, 
377, 378, 383, 384, 385, 386, 390, 391, 392, 393, 397, 398, 403, 410, 417, 421, 422, 428, 429, 430, 431, 
435, 437, 441, 443, 444, 448, 450, 457, 458, 463, 467, 468, 470, 471, 476, 477, 478, 486, 488, 490, 494, 
498, 499, 501, 508, 509, 514, 515, 519, 525, 531, 532, 537, 542, 549, 551, 553, 560, 564, 566, 567, 571, 
572, 582, 585, 586, 587, 591, 592, 600, 604, 605, 609, 611, 615, 619, 620, 625, 632, 637, 638, 639, 643, 
644, 648, 653, 654, 657, 661, 663, 667, 671, 675, 676, 680, 685, 686, 690, 693, 698, 700, 702, 706, 711, 
712, 713, 717, 720, 722, 723, 727, 732, 735, 740, 745, 753, 761, 762, 763, 767, 772, 777, 779, 785, 786, 
797, 801, 802, 803, 809, 815, 819, 820, 824, 828, 833, 839, 843, 847, 854, 856, 861, 862, 863, 867, 876, 
879, 883, 892, 897, 902, 909,914, 921, 927, 933, 937, 938, 945, 949, 953, 960, 966, 976 for additional 
base work scopes incorporated by various work authorizations. Mods 452 and 462 deleted work 
authorization scope. Mod 322 provided appropriation/ funds language and period of performance 
limitations. Mod 332 provided revised language to Mod 322 excepting NNSA work authorizations.] 
 
I.62 DEAR 931.205-33 Professional and Consultant Service Costs (Mod 368) 
 
(g) If the clause at 48 CFR 952.231-71 or the clause at 48 CFR 970.5228-1 is included in the contract, or 
the contract is a non-management and operating contract exceeding $100,0000,000 that includes cost 
reimbursable elements exceeding $10,000,000 (for example, contracts with both fixed-price and cost-
reimbursable line items where the cost-reimbursable line items exceed $10,000,000 or time and materials 
contracts where the materials portions exceed $10,000,000), litigation and other legal costs are only 
allowable if both: incurred in accordance with 10 CFR Part 719, Contractor Legal Management 
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Requirements; and not otherwise made unallowable by law, regulation, or the terms of the contract.   
 

(End of clause) 
 
I.63 FAR 52.203-17 Contractor Employee Whistleblower Rights and Requirement to Inform 
Employees of Whistleblower Rights (Apr 2014) (Mod 500) 
 
This contract and employees working on this contract will be subject to the whistleblower rights and remedies in 
the pilot program on Contractor employee whistleblower protections established at 41 U.S.C. 4712 by section 828 
of the National Defense Authorization Act for Fiscal Year 2013 (Pub. L.112-239) and FAR 3.908. 

 
The Contractor shall inform its employees in writing, in the predominant language of the workforce, of employee 
whistleblower rights and protections under 41 U.S.C. 4712, as described in section 3.908 of the Federal 
Acquisition Regulation. 
 
The Contractor shall insert the substance of this clause, including this paragraph (c), in all subcontracts over the 
simplified acquisition threshold. 
 

I.64 FAR 52.223-99  Ensuring Adequate COVID-19 Safety Protocols for Federal Contractors 
(OCT 2021) (Deviation) (Mod 1009) 
 
(a) Definition. As used in this clause - 
United States or its outlying areas means— 
(1) The fifty States; 
(2) The District of Columbia; 
(3) The commonwealths of Puerto Rico and the Northern Mariana Islands; 
(4) The territories of American Samoa, Guam, and the United States Virgin Islands; and 
(5) The minor outlying islands of Baker Island, Howland Island, Jarvis Island, Johnston Atoll, 
Kingman Reef, Midway Islands, Navassa Island, Palmyra Atoll, and Wake Atoll. 
 
(b) Authority. This clause implements Executive Order 14042, Ensuring Adequate COVID Safety 
Protocols for Federal Contractors, dated September 9, 2021 (published in the Federal Register on 
September 14, 2021, 86 FR 50985). 
 
(c) Compliance. The Contractor shall comply with all guidance, including guidance conveyed 
through Frequently Asked Questions, as amended during the performance of this contract, for contractor 
or subcontractor workplace locations published by the Safer Federal Workforce Task Force (Task Force 
Guidance) at https:/www.saferfederalworkforce.gov/contractors/ 
 
(d) Subcontracts. The Contractor shall include the substance of this clause, including this paragraph 
(d), in subcontracts at any tier that exceed the simplified acquisition threshold, as defined in Federal 
Acquisition Regulation 2.101 on the date of subcontract award, and are for services, including 
construction, performed in whole or in part within the United States or its outlying areas. 

(End of Clause) 
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SPECIAL DEMAND ACCOUNT AGREEMENT NUMBER 0000103951 FOR USE 
WITH THE PAYMENTS CLEARED FINANCING ARRANGEMENT 

Agreement entered into this thirty first (31st) day of July, 2013 between the United States 
of America represented by the Department of Energy (hereinafter referred to as "DOE"), 
Savannah River Nuclear Solutions, LLC, a limited liability corporation organized and 
existing under the laws of the State of South Carolina (hereinafter referred to as the 
"Contractor"), and Wells Fargo Bank, a financial institution existing under the laws of 
the State of California, located at 550 California Street, San Francisco, CA, (hereinafter 
referred to as the "Financial Institution"). 

RECITALS 

A. On the effective date of January 10, 2008, DOE and the Contractor entered into 
Contract DE-AC09-08SR224 70, which provides for payments cleared financing 
arrangement to be executed in accordance with Statement of Work G-SO W-B-
00122, Rev. 2 (Attachment 1). 

B. DOE requires that amounts transferred to Contractor thereunder be deposited in a 
special demand deposit account at a financial institution covered by the 
Department of Treasury-approved Government deposit insurance organizations 
that are identified in Treasury Financial Manual 6-9000. These special demand 
deposits must be kept separate from Contractor's general or other funds, and the 
parties are agreeable to so depositing said amounts with the Financial Institution. 

C. The "Special Demand Account" shall be designated as the "SRNS Special Bank 
Account". 

D. For the purposes of this Special Demand Account Agreement, the references to 
"Government" shall mean the Department of Energy (DOE). 

CONVENANTS 

In consideration of the foregoing, and for other good and valuable consideration, it is 
agreed that: 

(1) The Government shall have title to the credit balance in said accounts to secure 
the repayment of all funds transferred to the Contractor, and said title shall be 
superior to any lien, title, or claim of the Financial Institution or others with 
respect to such accounts. 

1 



(2) The Financial Institution shall be bound by the provision of said Agreement(s) 
between the Government and the Contractor relating to the transfer of funds into 
and withdrawal of funds from the above special demand deposit account, which 
are hereby incorporated into this Agreement by reference; however, the Financial 
Institution shall not be responsible for the application of funds withdrawn from 
said accounts. After receipt by the Financial Institution of directions from the 
Government, the Financial Institution shall act thereon and shall be under no 
liability to any party hereto for any action taken in accordance with the said 
written directions. Any written directions received by the Financial Institution 
from the Government Contracting Officer upon DOE stationery and purporting to 
be signed by, or signed at the written direction of, the Government, may, insofar 
as the rights, duties, and liabilities of the Financial Institution are concerned, be 
considered as having been properly issued and filed with the Financial Institution 
by the Government. 

(3) The Government, or its authorized representatives, shall have access to the books 
and financial records maintained by the Financial Institution with respect to such 
special demand deposit accounts at all reasonable times and for all reasonable 
purposes, including, but without limitation to, the inspection or copying of such 
financial records and any or all memoranda, checks, payment requests, 
correspondence, or documents pertaining thereto. Such books and records shall 
be preserved by the Bank for a period of six ( 6) years after the final payment 
under the Agreement. 

( 4) In the event of the service of any writ of attachment, levy of execution, or 
commencement of garnishment proceedings with respect to the Contractor's 
Special Demand Deposit Account, the Financial Institution shall promptly notify 
both SRNS and the Government at 

U.S. Department of Energy 
Savannah River Office 
Building 730-B Room 2256 
Aiken, SC 29808 
James Lovett- Contracting Officer 
james.lovett@srs.gov 

Savannah River Nuclear Solutions, LLC 
Building 730-4B Room 2162 
Aiken, SC 29808 
Larry Coffey - Procurement Representative 
Tel. No.: (803) 952-6161 
lawrence.coffey@srs.gov 

Savannah River Nuclear Solutions, LLC 
Building 730-4B Room 117 
Aiken, SC 29808 
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Vince Rowland - End User 
Tel. No.: (803) 952-9230 
vincent.rowland@srs.gov 

(5) DOE shall authorize funds that shall remain available to the extent obligations 
have been incurred in good faith thereunder by the Contractor and to restrict all 
withdrawls against the funds authorized to an amount sufficient to maintain the 
average daily balance in the Special Demand Deposit account in a net positive 
and as close to zero as administratively possible. If documentation furnished by 
the Financial Institution demonstrates that this withdrawal procedure would be 
inequitable to the DOE, SRNS or the Financial Institution, this covenant may be 
modified by all parties to the Agreement. The Financial Institution will comply 
with any revisions contained in the U.S. Department of Treasury Financial 
Manual 6-9000, which stress that ordinarily; funds should not be drawn more 
frequently than daily amounts less than $5,000 and in no case more than 
$5,000,000, unless so stated on the Letter or Credit. The Financial Institution 
agrees to service the account in this manner based on the requirements and 
specifications contained in, or listed as an attachment to, this Agreement. The 
Financial Institution agrees the per-item pricing, detailed in the "Schedule of 
Services and Fixed Unit Charges dated May 29, 2013," (Attachment 4 to this 
Agreement) will remain constant during the term of this Agreement. The 
Financial Institution shall calculate the monthly charges based on services 
rendered and invoice the Contractor. The Contractor shall issue a check or 
automated clearing house authorization transfer to the Financial Institution in 
payment thereof. Financial Institution charges under this Agreement shall not 
exceed $111,465.27 unless a written amendment to this Agreement is executed by 
all parties to the Agreement. 

(6) In the event the balance remaining in the Letter of Credit limitation is not 
sufficient to cover the checks presented, the Department of Treasury will, at the 
specific authorization of the Contractor and the DOE, instruct the Federal Reserve 
Bank to immediately wire a transfer of funds from the Department of Treasury 
account to the Performing Party's account, for the benefit of the Contractor's 
Special Bank Account, in an amount sufficient to cover the check presented in 
excess of the available Letter of Credit balance. 

(7) The Financial Institution shall post collateral, acceptable under Department of 
Energy Circular 17 6, with the Federal Reserve Bank in an amount equal to the net 
balances in all the accounts included in this Agreement (including the non-interest 
bearing time deposit account), less the Department of the Treasury-approved 
deposit insurance. 

(8) This Agreement, with all its provisions and covenants, shall be in effect for a term 
from execution of the Agreement by all parties to the Agreement through 
September 30, 2016. The Agreement also contains five separate one-year option 
periods. DOE shall have the sole right to exercise each of the one year options. 
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(9) DOE or the Contractor may terminate this Agreement for convenience in 
accordance with the General Terms and Conditions for Commercial Purchases, 
Rev. 8, which govern this Agreement. 

(IO)DOE or the Contractor may terminate this Agreement for cause in accordance 
with the General Terms and Conditions for Commercial Purchases, Rev. 8, which 
govern this agreement should DOE or the Contractor, or both parties, find that the 
Financial Institution has failed to substantially perform its obligations under this 
Agreement, or that the Financial Institution is performing its obligations in a 
manner that precludes administering the program in an effective manner or that 
precludes the effective utilization of the Government's cash resources. 

( 11 )Notwithstanding the provisions of Covenants 9 and 10, in the event the Contract 
[referenced in Recital (a)], between DOE and the Contractor is not renewed or is 
terminated, DOE or the Contractor, or both parties, may assign this Agreement to 
a successor Contractor in accordance with General Terms and Conditions for 
Commercial Purchases, Rev. 8, which govern this Agreement. 

(12)In the event of termination or expiration, the Financial Institution agrees to retain 
the Contractor's "Special Demand Deposit Account" and "Controlled 
Disbursement Sub-accounts" for an additional 90-calendar day period following 
the term end date to allow for clearance of outstanding checks. During this 90-
calendar day period, DOE will ensure that the special demand deposit account 
shall have sufficient funds to cover all outstanding checks presented for payment. 

(a) After all outstanding payment items have been cleared or a stop payment 
order has been issued therefore, the remaining authorized balance in the 
payment cleared funding account must be reduced to zero and the account 
closed in Automated Standard Application for Payments (ASAP 1031 ). It is 
further understood that the Financial Institution shall maintain collateral in an 
amount sufficient to collateralize the highest balance in the account, less 
Federal Deposit Insurance Corporation (FDIC) coverage on the accounts, and 
that no cost of such collateralization shall accrue to the Contractor or DOE. 

(b) During the 90-calendar day period, the Financial Institution shall bill the 
Contractor for the actual service charges rendered in accordance with the 
"Schedule of Bank Services and Charges." 

( c) During the entire 90-calendar day period, it is further understood that: 

(i) The Financial Institution shall maintain sufficient collateral to cover 
Government funds in all DOE accounts, less Federal Deposit 
Insurance Corporation coverage on the accounts. 
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(ii) All service charges shall be consistent with the amounts reflected in 
this Agreement. 

(iii) All terms and conditions of the General Terms and Conditions for 
Commercial Purchases, Rev. 8 or the Special Terms and Conditions 
for Commercial Purchases, Rev. 8, which are not inconsistent with this 
90-calendar day additional term, shall remain in effect. 

(iv) This Agreement shall continue in effect, with exception of the Term 
Agreement detailed in Covenant 8 and the Termination of Agreement 
detailed in Covenants 9 and 10. 

(13)The following documents, which are attached hereto, are incorporated into 
and made part of this Agreement, subject to the following condition. 

Condition 
Any requirement and/or language requiring SRNS to indemnify Wells Fargo Bank 
N.A., wherever found in Attachments 5 through 30 below, is hereby deleted in its 
entirety and rendered not applicable to this agreement, even if an authorized 
representative of SRNS were to execute any of the documents contained in 
Attachments 5 through 30. 

The terms "Supplier", "Seller" and "Subcontractor", wherever found in the below 
documents, shall for the purposes of this Agreement, mean the Financial Institution. 

1. Statement of Work G-SOW-B-00122, Rev. 2 (Attachment 1) 

2. General Terms & Conditions for Commercial Purchases, SRNS-MS-2008-00017, 
Rev. 8 in their entirety (Agreement Attachment 2). 

3. Special Terms & Conditions for Commercial Purchases, SRNS-MS-2008-00018, 
Rev. 8, Articles 11, 13, 29 and 31 only (Agreement Attachment 3). 

4. Schedule of Services and Fixed Unit Charges (Attachment 4) 

5. Commercial Account Agreement effective March 1, 2013 

6. Acceptance of Services - ACH, Wires and Stagecoach Sweep (TM-1521 dated 
11/14/12) 

7. Master Agreement for Treasury Management Services (TM-1450 dated 9/2/10) 

8. Commercial Account Authorization & Agreement - Signature Card 

9. Commercial Checking Account Authorization & Agreement - Signature Card 

5 



10. Addendum To Commercial Account Authorization & Agreement (Signature 
Card) For Authorized Signers 

11. Funds Availability Policy (TM-2548 dated 8/15/11) 

12. Commercial Depository Service Description (TM-1416 dated 1/31/10) 

13. Wells Fargo Returned Item Services Service Description (TM-2163 dated 
1/31/10) 

14. Returned Item Decisioning Service Description 

15. Wholesale Lockbox Service Description (TM-1527 dated 10/17/11) 

16. Commercial Electronic Office (CEO) Service Description (TM-1426 dated 
1/31/10) 

17. Wells Fargo Remote Deposit Capture Service Description (TM-1864 dated 
3/16/11) 

18. ACH Origination Service Description (TM-1423 dated 6/8/11) 

19. WellsTAX Service Description (TM-1520 dated 4/18/12) 

20. Wire Transfer Service Description (TM-1440 dated 11/3/11) 

21. Wire Transfer Services Security Procedure Agreement 

22. CEO Wire Transfer User ID Authorization Form-No Self Administration 

23. Information Reporting Service Description (TM-1431 dated 1/31/10) 

24. Sots - Images - Search Service Description (TM-1434 dated 4/20/06) 

25. Account Reconciliation Plan Service - Service Description (TM-1408 dated 
1/31/10) 

26. CheXstor ® Service Description (TM-1410 dated 1/31/10) 

27. Controlled Disbursement Service Description (TM-1429 dated 11/8/10) 

28. Image Positive Pay Service Description (TM-1418 dated 7 /19/11) 

29. Wells Fargo Paycard Service Description and Terms of Service (TM-1417 dated 
7/18/11) 

6 



30. Payment Authorization Service Description (TM-1420 dated 1/31/10) 

(14)The Financial Institution shall provide all services as detailed in Statement of 
Work G-SOW-B-00122, Rev. 2 (Attachment 1). 

PAYMENT 

A. The Financial Institution shall invoice the Contractor (SRNS) monthly for services 
completed and accepted under this Agreement in accordance with the "Schedule of 
Services and Fixed Unit Charges dated May 15, 2013", Attachment 4. The invoice 
shall include, as a minimum, the Agreement Number and related item number(s) 
with dollar value per specific line item(s), the invoice period, the charges for 
services as identified in the "Schedule of Services and Fixed Unit Charges dated 
May 29, 2013," Attachment 4, and the cumulative charges to date. Invoices that 
include price elements not contained in the "Schedule of Services and Fixed Unit 
Charges dated May 29, 2013," and/or are not in accordance with the requirements 
of this article will be returned unpaid. 

B. Email a copy of the invoice, with all supporting documentation, to the following 
address: 

Savannah River Nuclear Solutions, LLC 
Accounts Payable 
E-mail Address: srns-acctspay@srs.gov 

C. In connection with any discount offered for payment, time will be computed from 
the receipt date of the invoice. For the purpose of computing the discount earned, 
payment shall be considered to have been made on the date which appears on the 
payment check or the date on which an electronic funds transfer was made. 

D. Payments under this Subcontract shall be by Electronic Funds Transfer (EFT) in 
accordance with the Article of the General Terms and Conditions for Commercial 
Purchases, entitled "Payment by Electronic Funds Transfer." The Financial 
Institution shall submit no later than 15 days after award, the form entitled "SRNS 
Vendor Authorization for Automatic Electronic Deposit of Invoice Payments" 
which is available on Savannah River Site Internet Homepage at 
"http:llwww.srs.gov/ge11erallbusiops/PMMD/SRNS general provisions.him". 
The completed form shall be emailed to the above office with an electronic copy to 
the Procurement Representative. To assist with EFT, the Financial Institution shall 
include banking information on each invoice submitted. 

E. Payment terms of Net 30 days shall apply to the Agreement. 
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LIMITATION OF FUNDS 

A. Pursuant to the Article of the General Terms and Conditions entitled "Limitation of 
Funds," of the total not-to-exceed price of this agreement, the sum of $7,969 is 
presently available for payment and allotted to this Subcontract. It is anticipated 
that additional funds will be allocated to the Subcontract in accordance with the 
following schedule until the total price of the Subcontract is funded: 

Fiscal Year 2014 (10/1/13 - 9/30/14) - $40,809 
Fiscal Year 2015 ( 10/1/14 - 9/30/15) - $41,809 
Fiscal Year 2016 (10/1/15 - 9/30/16) - $20,878.27 

B. SRNS is not obligated to pay or reimburse the Subcontractor more than the amount 
from time to time allotted to the Subcontract. 

C. Funds allotted to this Subcontract will cover the work to be performed until 
September 30, 2013. 

ENTIRE AGREEMENT AND ORDER OF PRECEDENCE 

This Special Demand Deposit Account Agreement shall consist of the Agreement, the 
Agreement signature page, all attachments listed below, and any other referenced and 
incorporated clauses, provisions, and documents. 

Any inconsistencies in the terms and conditions comprising this Agreement shall be 
resolved by giving precedence in the following order -

1. M&O Prime Contract DE-AC09-08SR22470 

2. The order of precedence as prescribed in Article 3 of the General Terms and 
Conditions for Commercial Purchases, Rev. 8 

3. Attachments 5 through 30 under Sub-section (13) of the "Covenants" section of 
this agreement 

IN WITNESS THEREOF, the parties hereto have caused this Agreement, which consists 
of eleven (11) pages, including the signature pages, to be executed as of the day and year 
first above written. 
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FINANCIAL INSTITUTION 

By: Thomas H. Nugen! V.~~ 
(Typed Name of Authorized Representative) (Signature) 

Vice President 
(Title) 

Wells Fargo Bank 
550 California St.. MACAO! 12-102 
San Francisco, CA 94 I 04 
(Address) 

July 31, 2013 
(Date) 

CONTRACTOR {SA VANNAH RIVER NUCLEAR SOLUTIONS, LLC} 

By: Lawrence K. Coffey 
(Typed Name of Contractor's Representative) 

Procurement Representative 
(Title) 

Savannah River Site 
Building 730-48 Room 2162 
Aiken, SC 29808 
(Address} 

(Date) 
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DII !,!fjlTED II&TU ID!: .&MERIC.6 - Ila& Dlt6BIMENT gF l~YGI 

By:J~s ~tf :rrr.. <1~'4~ 
(Typed Namo of Officer) /8"'8turoJ t 

THE YNITKD [UTES gF AMERltA- U.§. !!lt68IMBNT OF YIBG! 

By: J. 71 1/ o.,Atddl J&UA; Ji 
·~ !Ill I R 0111N; 

ignaturo) 

(Tide) 

.P.Q, Ebi & es-,~ SC ~°lro.1. 
(Address) ¾ 

J/!ft6 ) 1 

10 



NOTE 

The Contractor, if a corporation, shall cause the following Certificate to be executed 
under its corporate seal, provided that the same Officer shall not execute both the 
Agreement and the Certificate. 

CERTIFICATE 

I, James L. Barry certify that I am the Sr. VP and CFO of the corporation named as 
Contractor herein; that Melissa M. Treacy, who signed this Agreement on behalf of the 
Contractor, is an employee and authorized representative of said corporation; and that 
said Agreement was duly signed for and on behalf of said corporation by authority of its 
governing body, and within the scope of its corporate powers. 

SEAL: 
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Scope of Work:                      G‐SOW‐B‐00122 
Bank Service Agreement     Revision 2 
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1.0 Scope: 
 
1.1 General Description of the Services 
 
The Management & Operating (M&O) Contractor for the Department of Energy’s (DOE) 
Savannah River Site (SRS) requires banking services to support cash transactions 
necessary for site operations.  The contract will be a tri-party agreement between the M&O 
Contractor, the DOE, and the banking institution. 
 
1.2 General: 
 
The subcontractor (financial institution) shall establish and provide banking services for 
multiple accounts; a Concentration Account and at least three subsidiary checking accounts.  
Each account will have a monthly cycle beginning on the first day of each month and ending 
on the last day of each month.  The daily ending balances in the subsidiary accounts will be 
transferred to the Concentration account on a daily basis.  All accounts will be maintained as 
Zero Balance Accounts (ZBA). 
 
The Concentration account shall be funded using a Letter of Credit (LOC) method for cleared 
cash activity.  Under this method the financial institution will draw funds daily via the 
Automated Standard Application for Payment (ASAP) system tied to a bank account at the 
Federal Reserve Bank of Richmond (FRB-Richmond).  The daily drawdown is based on 
incoming and outgoing, wire transfers, ACH direct deposits, and cleared checks for that day.  
A positive balance in the concentration account at the end of the banking day will result in the 
financial institution returning the funds to FRB-Richmond via ASAP. The amount of the 
drawdown/return shall be sufficient to maintain the account balances as close to zero as 
administratively possible. 
 
Other Notes: 
-Financial Institution is not required to have representatives on-site at SRS 
-SRS does not accept cash payments, nor does it make cash payments 
-SRS does not make deposits at local branches 
-SRS M&O Contractor uses the PeopleSoft Financials and Supply Chain Management 
(PSFSCM) system for producing the ACH and Positive Payment text files. 
 
2.0 References 

N/A
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3.0 Work Requirements 
 
3.1 Task Requirements 
 
Federal Reserve Membership 
The financial institution shall be a member of the Federal Reserve System, or have an 
agreement with a member financial institution which allows funds to be transferred from the 
FRB to the financial institution through its correspondent.  It is the financial institution’s 
responsibility to coordinate the proper crediting of its account through its corresponding 
relationship. 
 
Technology Requirements and Services 
The financial institution shall have the capability to perform substantially all required banking 
services via the internet or other acceptable means of online banking. The financial institution 
must provide certified data transmission encryption, and must meet the requirements for 
protecting Personally Identifiable Information (PII). 
 
Other Task Requirements 
In order to ensure a timely transition for the SRS M&O contractor, a 90 day transition 
period associated with providing bank services is required.  The financial institution shall 
work with SRS personnel to ensure that the transition tasks associated with the M&O 
contract occur as smoothly as possible, including personnel training associated with 
banking operations, procedures, and software. 
 
3.2 Services/Deliverables Required: 
 
The following services, reports, and deliverables are to be provided by the financial 
institution under this Statement of Work: 
 
Electronic Interface with the Financial Institution 
The financial institution shall provide Savannah River Site (SRS) with the capability to search, 
download, and enter account data online; this includes wires, reports, detailed transactions, 
check status (cleared and outstanding), ACH file transmission, ACH inquiry, stop payments, 
positive pay register maintenance, etc… 
 
Online access will include functionality for setting up and managing SRS user accounts 
with varying levels of access and authority. 
 
Online functionality will include automatic e-mail communication to SRS M&O personnel 
of various banking events.  E.G. Initiated wire has been dispatched, ACH item was rejected, 
Positive payment discrepancy found, ect… 
 
Reports downloaded should be made available in at least PDF and Excel file formats.   
 
Stop Payments 
The financial institution shall provide SRS with the capability to:  
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- Process stop payments online 
- Receive confirmation of stop payments online 
- Receive compensation from the financial institution in full if checks pay after a stop 
payment is confirmed. 
Wire Transfers 
The financial institution shall provide SRS with the capability to: 
-  Process wires daily online 
-  Track wire transfers via sequence numbers 
-  Execute International wire transfers (minimal occurrence) 
-  Use of templates for reoccurring wires 
-  Role security allowing for the separation of wire request entry and the approval/submission 
of the wire request. 
 
On a daily basis, the financial institution shall provide online viewing of detailed reports of all 
incoming and outgoing wires transfers.  The report shall show wire transfer amounts, 
receiving bank name and account number of wire transfers. 
 
Automated Clearing House (ACH) 
The financial institution shall provide the capability to execute ACH transactions, both 
incoming and outgoing.  Institution’s ACH capabilities should support SEC code ACH 
formats, PPD and CCD+. 
 
The financial institution should provide SRS with a Confirmation Notice (C-Note), via e-mail, 
for each ACH file submitted to the financial institution.  The C-Note should allow for 
confirmation of total dollars and the total number of records within the ACH file received. 
 
In the case where SRS determines an ACH deposit record should be voided/deleted after 
transmission of the file to the financial institution, SRS personnel shall have the ability to 
void/delete individual ACH transactions contained in the file, via a web portal, before the file 
is processed.  Capability shall also be provided to allow for reversing ACH transactions after 
they have hit the destination bank account.  The financial institution will confirm online that 
the ACH item was adjusted as requested. 
 
In the case where an ACH deposit is returned to SRS, the financial institution shall provide 
the destination name, dollar amount, and reason for the return. 
 
The financial institution should have capabilities of accepting ACH text files from the M&O 
contractor’s financial system in an automated fashion that involves as little human 
involvement as possible.  E.g. File Transfer Protocol (FTP), ect.. 
 
Tax Deposit Capability 
The financial institution shall have the capability to process payroll tax deposits initiated by 
SRS to the Internal Revenue Service and the various state governments’ Department of 
Revenue using the electronic funds transfer (EFT) methodologies prescribed by those 
agencies. 
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Deposit and Paid Item Imaging 
The financial institution shall provide online imaging of all deposited items (checks and 
correspondence) as well as all paid items (cancelled checks and adjustments) clearing the 
accounts maintained under this contract. The imaging will be sorted by account and number 
and include the appropriate information such as date received or date paid. The financial 
institution will provide SRS with the ability to download the images on-line for archiving. 
 
Lockbox Services 
The financial institution shall provide lockbox services and reporting including: 
- Same day logging and deposit of all incoming checks 
- Imaging of all checks, deposits, and correspondence received with the remittance; available 
for a period of three months 
- Online access to lockbox activity 
- Daily and monthly reports available online 
 
Positive Pay Reconciliation 
The financial institution shall provide positive pay reconciliation services and reporting. SRS 
shall provide the financial institution with check related information (payee code, amount, 
issuance date, and void/cancellations) through a batch text file. The financial institution will 
verify checks presented for payment with regards to their amount and check number, and will 
resolve any discrepancies either in-house or by contacting SRS in sufficient time (48 hours as 
provided by the Uniform Commercial Code) to allow for SRS to decide whether the check 
should be accepted or declined.  If SRS is unable to respond to check issued discrepancies, the 
financial institution will decline the payment by default.  SRS personnel should be able to 
maintain Positive Pay registers online. 
 
Separate Checks Paid and Checks Outstanding Report 
By the 7th work day after each month-end, the financial institution shall provide reports of 
checks paid and outstanding indicating the payee code, amount paid, issued and paid dates.  
The reports shall indicate checks voided, canceled, or stopped during the month.  The reports 
shall be sorted by check number.  The reports shall be available online. 
 
Full Bank Reconciliations 
The financial institution shall provide full bank reconciliation services and reporting. 
 
SRS will provide daily, check issued payment information (payee code, amount, issuance 
date, and void/cancellations).  This information will be reconciled to the items paid file at the 
financial institution. 
 
By the 7th work day after each month-end, the financial institution shall make available 
online and for downloading the Full Bank Reconciliation Report for the month. This report 
will show checks outstanding and paid along with the corresponding payee code, amount 
paid, date cleared, and issue date.  The financial institution shall be responsible for identifying 
and correcting all bank errors and provide SRS with a copy of debit/credit correcting entries. 
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Inter-day and Previous Day Activity Reports/Statements 
Detailed account activity reports/statements should be available for download online.  An inter-
day report should be available throughout the day for viewing/download on demand.  Previous 
day reports should be available online for a period of three months.   
 
Both reports/statements should provide a detailed listing of all debit/credit activity within the 
bank accounts managed under this contract.  The reports can summarize ACH activity at the file 
level.  The inter-day report can summarize checks paid as one line item on the report, but the 
previous day report will need to provide a details listing of cleared checks.  All addenda data 
should be included in both reports. These reports/statements should be available in PDF, Excel, 
and BAI2 format. 
 
Banking Activity Inquiry 
SRS personnel should be able to perform inquiries online, obtaining detailed transactional 
data for individual transactions, including incoming/outgoing ACH, wires, checks, and other 
debit/credit transactions.  This inquiry function should provide for searches of multiple or 
individual items, for a single day or a multiday range, for one bank account or across 
multiple.  Inquiry data for all accounts needs to be available online for 3 months. 
 
 Daily Drawdown Detail 
Daily drawdowns shall be executed by the financial institution using the Automated Standard 
Application for Payment (ASAP) system account at the Federal Reserve Bank of Richmond 
(FRB-Richmond).  It shall be the financial institution’s responsibility to coordinate the 
drawdowns in accordance with instructions provided by the Payment Automation Branch, 
Disbursement Management Division of the Department of Treasury. 
 
Daily amounts for drawdown from the FRB will be communicated/confirmed via e-mail, 
between SRS M&O personnel, SRS-DOE personnel, and financial institution personnel.  
 
Drawdown amounts exceeding $25 million in amount will require explicit approval from the 
DOE-SR Finance Division ASAP Accountants or Certifying Officer for ASAP.  In their 
stead, the DOE-SR Director of Finance or Acting Chief Financial Officer may grant approval 
on behalf of DOE-SR.  Changes in this approval authority, if applicable, are subject to the 
decision of DOE-SR management, and will not constitute a need for a modification or 
amendment to the contract. 
 
A drawdown report is needed for the Concentration account listing the sum of ZBA debits 
and credits by date for the monthly cycle.  This report needs to be available to SRS M&O 
personnel by the 7th day subsequent to the end of the monthly cycle for which the report is 
generated. 
 
Bank Statement 
By the 7th work day after each month-end, the financial institution shall provide SRS and 
DOE with bank statements for all subsidiary accounts and the Concentration Account 
showing a breakdown of daily activity by each account.  If an adjustment is made in any of 
the accounts after the statement has been issued, amended statements shall be issued for that 




