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1. PURPOSE  

 
The purpose of this modification (0109) is to update the following as outlined    

       below: 
 

a. Add Clause H-22 “Laboratory, Plant, and Site Strategic Planning Guidance” 
b. Add Clause H-23 “Personal Protective Equipment (PPE) Strategic Reserve” 
c. Add Clause I-27   “FAR 52.246-26 Reporting Nonconforming Items” 

 
2.    CHANGES TO THE CONTRACT 

As a result of the changes, SECTION H – SPECIAL CONTRACT REQUIREMENTS, clauses 
H-22 & H-23 and SECTION I – CONTRACT CLAUSES, clause I-27 are hereby added as 
follows: 
 
H-22   LABORATORY, PLANT, AND SITE STRATEGIC PLANNING GUIDANCE 

The Contractor shall submit to NNSA a laboratory, plant, or site strategic plan annually in 
accordance with the annual strategic planning guidance and the terms and conditions of the 
contract, or as directed by the Contracting Officer.  The laboratory, plant, or site M&O 
leadership team shall present the site’s plan and engage in discussions with senior NNSA and 
other M&O leadership as well as with key stakeholders (e.g., DOE and interagency partners) 
annually, if required in the annual strategic planning guidance, and as directed by the Contracting 
Officer. 

H-23   PERSONAL PROTECTIVE EQUIPMENT (PPE) STRATEGIC RESERVE 

The Contractor shall maintain the Site NNSA Strategic Reserve of critical PPE and cleaning 
consumables for all onsite federal employees, M&O contractor and subcontractor (if applicable) 
employees, and routine visitors to support continuity of critical mission work including Primary 
Mission Essential Functions (PMEFs), Mission Essential Functions (MEFs), and Essential 
Supporting Activities (ESAs), sufficient to sustain normal operations for a minimum of 120 days 
or as directed by the Contracting Officer. The Contractor shall provide PPE inventory data into 
the SAFER-PPE reporting tool monthly or as directed by the Contracting Officer. 

I-27   52.246-26 REPORTING NONCONFORMING ITEMS 

As prescribed in 46.317 , insert the following clause 

Reporting Nonconforming Items (Jun 2020) 

      (a) Definitions. As used in this clause— 

      Common item means an item that has multiple applications versus a single or peculiar 
application. 
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Counterfeit item means an unlawful or unauthorized reproduction, substitution, or alteration that 
has been knowingly mismarked, misidentified, or otherwise misrepresented to be an authentic, 
unmodified item from the original manufacturer, or a source with the express written authority of 
the original manufacturer or current design activity, including an authorized aftermarket 
manufacturer. Unlawful or unauthorized substitution includes used items represented as new, or 
the false identification of grade, serial number, lot number, date code, or performance 
characteristics. 

      Critical item means an item, the failure of which is likely to result in hazardous or unsafe 
conditions for individuals using, maintaining, or depending upon the item; or is likely to prevent 
performance of a vital agency mission. 

      Critical nonconformance means a nonconformance that is likely to result in hazardous or 
unsafe conditions for individuals using, maintaining, or depending upon the supplies or services; 
or is likely to prevent performance of a vital agency mission. 

      Design activity means an organization, Government or contractor, that has responsibility for 
the design and configuration of an item, including the preparation or maintenance of design 
documents. Design activity could be the original organization, or an organization to which 
design responsibility has been transferred. 

      Major nonconformance means a nonconformance, other than critical, that is likely to result in 
failure of the supplies or services, or to materially reduce the usability of the supplies or services 
for their intended purpose. 

      Suspect counterfeit item means an item for which credible evidence (including but not 
limited to, visual inspection or testing) provides reasonable doubt that the item is authentic. 

      (b) The Contractor shall— 

           (1) Screen Government-Industry Data Exchange Program (GIDEP) reports, available 
at www.gidep.org, as a part of the Contractor's inspection system or program for the control of 
quality, to avoid the use and delivery of counterfeit or suspect counterfeit items or delivery of 
items that contain a major or critical nonconformance. This requirement does not apply if the 
Contractor is a foreign corporation or partnership that does not have an office, place of business, 
or fiscal paying agent in the United States; 

           (2) Provide written notification to the Contracting Officer within 60 days of becoming 
aware or having reason to suspect, such as through inspection, testing, record review, or 
notification from another source (e.g., seller, customer, third party) that any end item, 
component, subassembly, part, or material contained in supplies purchased by the Contractor for 
delivery to, or for, the Government is counterfeit or suspect counterfeit; 

           (3) Retain counterfeit or suspect counterfeit items in its possession at the time of 
discovery until disposition instructions have been provided by the Contracting Officer; and 
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 (4) Except as provided in paragraph (c) of this clause, submit a report to GIDEP 
at www.gidep.org within 60 days of becoming aware or having reason to suspect, such as 
through inspection, testing, record review, or notification from another source (e.g., seller, 
customer, third party) that an item purchased by the Contractor for delivery to, or for, the 
Government is– 

                (i) A counterfeit or suspect counterfeit item; or 

                (ii) A common item that has a major or critical nonconformance. 

      (c) The Contractor shall not submit a report as required by paragraph (b)(4) of this clause, 
if— 

           (1) The Contractor is a foreign corporation or partnership that does not have an office, 
place of business, or fiscal paying agent in the United States; 

           (2) The Contractor is aware that the counterfeit, suspect counterfeit, or nonconforming 
item is the subject of an on-going criminal investigation, unless the report is approved by the 
cognizant law-enforcement agency; or 

           (3) For nonconforming items other than counterfeit or suspect counterfeit items, it can be 
confirmed that the organization where the defect was generated (e.g., original component 
manufacturer, original equipment manufacturer, aftermarket manufacturer, or distributor that 
alters item properties or configuration) has not released the item to more than one customer. 

      (d) Reports submitted in accordance with paragraph (b)(4) of this clause shall not include— 

           (1) Trade secrets or confidential commercial or financial information protected under the 
Trade Secrets Act (18 U.S.C. 1905); or 

           (2) Any other information prohibited from disclosure by statute or regulation. 

      (e) Additional guidance on the use of GIDEP is provided 
at http://www.gidep.org/about/opmanual/opmanual.htm. 

      (f) If this is a contract with the Department of Defense, as provided in paragraph (c)(5) of 
section 818 of the National Defense Authorization Act for Fiscal Year 2012 (Pub. L. 112-81), the 
Contractor or subcontractor that provides a written report or notification under this clause that 
the end item, component, part, or material contained electronic parts (i.e., an integrated circuit, a 
discrete electronic component (including, but not limited to, a transistor, capacitor, resistor, or 
diode), or a circuit assembly)) that are counterfeit electronic parts or suspect counterfeit 
electronic parts shall not be subject to civil liability on the basis of such reporting, provided that 
the Contractor or any subcontractor made a reasonable effort to determine that the report was 
factual. 
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      (g) Subcontracts. 

           (1) Except as provided in paragraph (g)(2) of this clause, the Contractor shall insert this 
clause, including this paragraph (g), in subcontracts that are for– 

                (i) Items subject to higher-level quality standards in accordance with the clause at 
FAR 52.246-11, Higher-Level Contract Quality Requirement; 

                (ii) Items that the Contractor determines to be critical items for which use of the clause 
is appropriate; 

                (iii) Electronic parts or end items, components, parts, or materials containing electronic 
parts, whether or not covered in paragraph (g)(1)(i) or (ii) of this clause, if the subcontract 
exceeds the simplified acquisition threshold, as defined in FAR 2.101 on the date of subcontract 
award,and this contract is by, or for, the Department of Defense (as required by paragraph (c)(4) 
of section 818 of the National Defense Authorization Act for Fiscal Year 2012 (Pub. L. 112-81)); 
or 

                (iv) For the acquisition of services, if the subcontractor will furnish, as part of the 
service, any items that meet the criteria specified in paragraphs (g)(1)(i) through (g)(1)(iii) of this 
clause. 

           (2) The Contractor shall not insert the clause in subcontracts for– 

                (i) Commercial items; or 

                (ii) Medical devices that are subject to the Food and Drug Administration reporting 
requirements at 21 CFR 803. 

           (3) The Contractor shall not alter the clause other than to identify the appropriate parties. 

(End of clause) 

 




