APPENDIX 3:
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SECTION [TBD] U.S. Competitiveness

A primary objective of DOE’s multi-billion dollar research, development and
demonstration investments is to cultivate new research and development
ecosystems, manufacturing capabilities, and supply chains for and by U.S. industry
and labor. Therefore, in exchange for receiving taxpayer dollars to support an
applicant’s project, the applicant must agree to the following U.S. Competitiveness

Provision as part of an award under this funding opportunity announcement
(FOA).

U.S. Competitiveness

The Recipient agrees that any products embodying any subject
invention or produced through the use of any subject invention will
be manufactured substantially in the United States unless the
Recipient can show to the satisfaction of the Department of Energy
(DOE) that it is not commercially feasible. In the event DOE
agrees to foreign manufacture, there will be a requirement that the
Government's support of the technology be recognized in some
appropriate manner, €.g., alternative binding commitments to
provide an overall net benefit to the U.S. economy. The Recipient
agrees that it will not license, assign, or otherwise transfer any
subject invention to any entity, at any tier, unless that entity agrees
to these same requirements. Should the Recipient or other such
entity receiving rights in the invention(s): (1) undergo a change in
ownership amounting to a controlling interest, or (2) sell, assign, or
otherwise transfer title or exclusive rights in the invention(s), then
the assignment, license, or other transfer of rights in the subject
invention(s) is/are suspended until approved in writing by DOE.
The Recipient and any successor assignee will convey to DOE,
upon written request from DOE, title to any subject invention,
upon a breach of this paragraph. The Recipient will include this
paragraph in all subawards/contracts, regardless of tier, for
experimental, developmental or research work.

Please note that a subject invention is any invention conceived or first actually
reduced in performance of work under an award. An invention is any invention
or discovery which is or may be patentable. The recipient includes any awardee,
recipient, sub-awardee, or sub-recipient.

As noted in the U.S. Competitiveness Provision, if an entity cannot meet the
requirements of the U.S. Competitiveness Provision, the entity may request a
modification or waiver of the U.S. Competitiveness Provision. For example, the
entity may propose modifying the language of the U.S. Competitiveness Provision
in order to change the scope of the requirements or to provide more specifics on
the application of the requirements for a particular technology. As another
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example, the entity may request that the U.S. Competitiveness Provision be
waived in lieu of a net benefits statement or U.S. manufacturing plan. The
statement or plan would contain specific and enforceable commitments that would
be beneficial to the U.S. economy and competitiveness. Examples of such
commitments could include manufacturing specific products in the U.S., making a
specific investment in a new or existing U.S. manufacturing facility, keeping
certain activities based in the U.S. or supporting a certain number of jobs in the
U.S. related to the technology. DOE mays, in its sole discretion, determine that the
proposed modification or waiver promotes commercialization and provides
sufficient U.S. economic benefits, and grant the request. If granted, DOE will
modify the award terms and conditions for the requesting entity accordingly.
More information and guidance on the waiver and modification request process
can be found in the DOE Financial Assistance Letter on this topic, available here
[INSERT].

The U.S. Competitiveness Provision is implemented by DOE pursuant to a
Determination of Exceptional Circumstances (DEC) under the Bayh-Dole Act and
DOE Patent Waivers. See Section VIILJ. Title to Subject Inventions of this FOA
for more information on the DEC and DOE Patent Waiver.

VIII. J Title to Subject Inventions

e [[Append the following to the existing FOA language.]] DEC: On
June 07, 2021, DOE approved a DETERMINATION OF
EXCEPTIONAL CIRCUMSTANCES (DEC) UNDER THE
BAYH-DOLE ACT TO FURTHER PROMOTE DOMESTIC
MANUFACTURE OF DOE SCIENCE AND ENERGY
TECHNOLOGIES. In accordance with this DEC, all awards,
including sub-awards, under this FOA shall include the U.S.
Competitiveness Provision in accordance with Section [INSERT]
of this FOA. A copy of the DEC can be found at
https://www.energy.gov/gc/determination-exceptional-
circumstances-decs.

e Pursuant to 37 CFR § 401.4, any nonprofit organization or small
business firm as defined by 35 U.S.C. 201 affected by any DEC
has the right to appeal it by providing written notice to DOE within
30 working days from the time it receives a copy of the
determination.

¢ DOE may require additional submissions or requirements as
authorized by any applicable DEC.

e [OPTIONAL LANGAUGE FOR OTHER APPLICABLE DECs]
On XXX, DOE approved a DETERMINATION OF
EXCEPTIONAL CIRCUMSTANCES (DEC) UNDER THE
BAYH-DOLE ACT TO XXX.
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