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R. Poteat, OR
J. Hanley, SAN
R. Gaither, LLNL
A. Sopp, AL
A. Westerdahl, SR

In accordance with Section 5 u.s.c. 202(b) (1), we have forwarded 
to the Department of Commerce statements of "exceptional 
circumstances" determinations. Copies of the statements are 
transmitted herewith. 

The statements cover DOE funding agreements with small businesses 
or nonprofit organizations relating to three areas: 

1) storage and disposal of civilian high-level nuclear
waste and spent fuel;

2) uranium enrichment programs; and

3) classified technology and unclassified but sensitive
technology under Section 148 of the Atomic Energy Act
or DOD Directive 5230.25.

These technology areas were identified by a Departmental task 
force as the major areas requiring exceptional circumstances 
determinations. 

We anticipate providing formal guidance on implementation of 
these exceptional circumstances determinations in the near 
future. In the meantime, should a funding agreement arise with a 
small business or nonprofit in any of the "exceptional 
circumstances" areas, you may provide for use of an appropriate 
patent rights clause providing for title of subject inventions in 
the Government. Please be advised, however, that in order to 
implement a contractor's statutory right of appeal of an 
exceptional circumstance determination, an affected contractor 
must be provided with notice of the determination and of its 
right of appeal at the time of contracting. 

�F� 
Richard E. Constant 
Assistant General Counsel 

for Patents 
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firrns. General Accounting Office Report GAO/RCED-84-26 
(February 28, 1984) endorses this reasoning. 

For the foregoing reasons, funding agreements and contracts under 
DOE's uranium enrichment programs are determined to be subject to 
exceptional circumstances as provided in Section 202(a) (ii) of 
Chapter 18 of title 35 United States Code. However, this 
determination does not preclude a contractor from seeking patent 
waivers in accordance with established policies and procedures. 

\ 

35 u.s.c. 203(2) provides to a contractor a right of appeal of 
any agency's exceptional circumstances determination. 
Accordingly, each contractor to which this determination applies 
will be provided with notice of this determination and its right 
of appeal at the time of contracting. 


