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Und e r p rincip le s o f fe d e ral Ind ian Law,
for Ind ian load s on trust land s on re se rvations:

• “Be hind  the  me te r” p ro je cts (and  o the r 
p ro je cts or utility activitie s no t in 
“inte rstate  comme rce ”) can b e  re g ulate d  
b y the  trib e .

• Whe n p ub licly availab le  Trib al laws 
and /or re g ulations are  in p lace  which 
contrad ict state  ne t me te ring  rule s, o r 
utility tariffs which are  mand ate d  or 
ap p rove d  b y the  state , trib al law g ove rns.
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The  fine  p rint: 
Ap p licab le  fe d e ral Ind ian law as re late s to  non-Ind ian utilitie s:

• Prim ary jurisd ict io n o ve r land tha t is “Ind ian Co untry” re sts w ith the fe d e ra l g o ve rnm e nt and the Ind ian trib e inhab it ing it ,
and not with the state s. Alaska v. Native Vill. Of Venetie , 522 U.S. 520, 527 (1988). Trib e s have inhe re nt so ve re ig n autho rity in
Ind ian Co untry to re g ulate entitie s d o ing b usine ss on trib al land s as an essential attrib ute of Ind ian sove re ig nty; it is a ne cessary
instrument of se lf-g ove rnment and te rrito rial manag e me nt. Me rrion v. J icarilla Ap ache Trib e 455 U.S. 130, 137 (1982) .

• Montana v. United State s, 450 U.S. 544 (1981): ab sent a treaty or fed e ral law, a trib e has no civil re g ulatory authority ove r non-
memb ers (utilitie s), with two exce p tions: (1) A trib e may re g ulate the activitie s of non-me mb ers who ente r co nse nsua l re la t io nsh ip s
w ith a trib e o r its m e m b e rs th ro ug h co m m e rcia l d e a ling , co ntracts, le ase s, o r o the r a rrang e m e nts; (2) A trib e may re tain
inhe rent p ower to exe rcise civil authority ove r the cond uct of nonme mb ers when that cond uct threatens or has some d ire ct e ffe ct
o n the p o lit ica l in te g rity, the e co no m ic se curity, o r the he a lth o r w e lfa re o f the trib e .

• Trib al Tax Case s a s re la te d to p o w e r to re g ula te non-Ind ians: Washington v. Confederated Tribes of the Colville Indian Re se rvation,
447 U.S. 134 (1980) (re late d to cig are tte taxe s); Ke rr-McGee Corporation v. Navajo Tribe , 471 U.S. 195, 198 (1985) (re lated to b usiness
activity and p osse ssory inte re st taxe s.

• One of the fe w fe d e ral case s to d irectly ad d re ss this issue is De vils Lake Sioux Indian Tribe v. ND Public Se rvice , 896 F. Sup p 955, 961
(D.N.D. 1995). the trib e d id no t have e xclusive au tho rity to re g ula te the p ro visio n o f e le ctrica l se rvice s o n the re se rva tio n ,
ho w e ve r, w he re the se rvice so ug ht is to a trib al b u sine s s lo ca ted on tru st land , the ne ce ssa ry ne xus b e tw e e n Trib a l in te re sts
and inhe re nt so ve re ig nty is p re se nt. In 2013, citing Devils Lake , the North Dakota Sup reme Court late r ag ree d that the North
Dakota Pub lic Se rvice Commission d id not have jurisd iction ove r the Turtle Mountain Chip p e wa’s d ecision und e r the ir “long stand ing
trib al utility cod e ” of who should p rovid e e le ctric se rvice to the ir casino.
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Trib al Ene rg y Laws

• Consid e r the  jurisd ictional state me nts in the  trib e ’s Constitution, 
ap p licab le  treatie s and  o the r g ove rnance  d ocume nts.

• A trib e  can care fully d e ve lop  ad d itional trib al laws re late d  to  its 
utility se rvice  to  clarify and  fore stall any issue s of jurisd iction or 
d isp ute  re so lution.

• Eve n without trib al e ne rg y laws, utilitie s are  flexib le  in ap p lying  
the ir tariffs in Ind ian Country.

• O p p ortunitie s for NEGOTIATIO NS with your utility.
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Examp le  Trib al Ene rg y Laws 

• Sustainab ility Cod e
• Wate r Cod e
• Emine nt Domain Cod e
• Ne t Me te ring  Cod e
• Utility Franchise  Cod e
• Utility Se rvice  Provisions Cod e
• Re vie w of Rate s and  Tariffs 

• Rig ht of Way Cod e
• Trib al Utility Cod e
• Build ing  e fficie ncy Cod e
• Environme nt and  Planning  

Cod e s ap p licab le  to  Utilitie s
• Prohib ition of State  Taxe s
• Taxation of Utility Prop e rty
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Ne t Me te ring  Cod e  Examp le  Provisions

• Estab lish Utility 
Goals/Be nchmarks

• Re q uire me nt to  O ffe r Ne t 
Me te ring  

• Ap p licab le  typ e s of 
g e ne ration 

• Size  of facility p rovisions
• How ne t me te ring  is 

accounte d
• Me te ring

• Rate s ap p lie d  to  p owe r 
g e ne rate d

• Inte rconne ction p roce ss and  
custome r costs

• Re ne wab le  Ene rg y Cre d its
• Disp ute s
• Civil Pe naltie s for non-

comp liance
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Que stions?
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