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ASSISTANT SECCRETARY OOF ENERGGY 

FORR ENERGY EFFICIENCCY AND REENEWABLEE ENERGYY 

MMEMORANDDUM OF DEECISION 

SUBJJECT: Deteermination of inapplicaability (natioonwide limiited waiver in the 
publiic interest) oof section 16605 of the RRecovery Acct of 2009 (tthe Buy Ammerican 
provision) for doonated mannufactured ggoods (provvided at zerro cost) utiliized in 
EERRE-funded pprojects. Thiis waiver exxpires May 11, 2012. 

Undeer the author ity of the Reecovery Act,, section 16005(b)(1), the head of a Feederal 
deparrtment or ag ency may is sue a “determmination of inapplicabillity” (a waivver of the Bu uy 
Amerrican provisiions) if the aapplication oof section 16605 would bee inconsistennt with the 
publiic interest.  OOn April 25, 2011, the Secretary of EEnergy deleggated the autthority to 
makee all inappliccability deterrminations too the Assistaant Secretaryy for Energyy Efficiency 
and RRenewable EEnergy, for EEERE Recovvery Act projjects. 

Pursuuant to this ddelegation, I,, as the Actinng Assistantt Secretary, hhave determmined that 
application of secction 1605 reestrictions wwould be incoonsistent witth the publicc interest forr 
itemss donated (prrovided at zeero cost) to EEERE-fundeed Recovery  Act project s. 

This determinatioon waives thhe Buy Amerrican requireements in EEERE-funded Recovery 
Act pprojects for ddonated mannufactured gooods. 

Definnitions – Doonated mean s manufactuured goods provided to thhe project att zero cost. 
Thesee goods musst not hold a caveat, expeectation, or qquid-pro-quoo of any sortt, nor may 
their donation binnd the grant recipient in any way. Thhe recipient, for examplee, may not 
agreee to pay moree for one itemm, so as to hhave anotherr item donateed, nor may they promisse 
more  business in the future inn exchange ffor a donatedd item. The PProject Officcer or the 
Contrracting Officcer will be consulted to ddetermine wwhether the ggoods qualifyy as donatedd; 
this wwill serve to prevent abuse of this waaiver. This wwaiver appliees only to th e donated 
manuufactured gooods themselvves. All funnds used in thhe project arre still subjecct to the Buyy 
Amerrican requireements and oother contracct requiremeents. 

The BBuy Americaan provisionn “prohibits uuse of recovery funds foor a project fofor the 
consttruction, alteeration, mainntenance, or repair of a ppublic buildinng or publicc work unlesss 
all off the iron, steeel, and mannufactured gooods used inn the project are produceed in the 






