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Thi s Decision considers an Appeal of an Initial Agency Decision
(I1AD) issued on May 20, 2003, involving a Conplaint filed by Steven
F. Collier (Collier or the Conplainant) under the Departnment of
Energy (DOE) Contractor Enployee Protection Program 10 C.F.R Part
708. In his Conplaint, Collier clains that Fluor Fernald, Inc.
(FFlI'), the prine contractor operating the DOE's Fernald, Ohio site
and his former direct enployer, Colenman Research Corporation (CRC),
an FFI subcontractor, termnated him in retaliation for making
di scl osures that are protected under Part 708. The term nation cane
as part of a site-wide reduction in force (RIF) conducted by FFI.
Inthe | AD, the Hearing O ficer determ ned that CRC had shown that
it would have term nated the Conpl ai nant, even in the absence of the
protected disclosures. Collier filed a Statenent setting forth the
i ssues he believes should be considered in this review. CRC and FFI
filed responses to the Collier Statenent of |ssues.

As set forth in this decision, | disagree with the |IAD and have
tentatively decided that the contractors have not nade the requisite
showi ng. However, as discussed below, | will allow the contractors
to provide coments on this prelimnary determnation. | wll also
reopen the hearing to accept additional testinonial evidence, if the
contractors convince me that such an unusual step would be
pr oducti ve. Because of this unusual approach, the instant
determ nation is being issued as an Interlocutory Order.



| . Background
A. The DOE Contractor Enpl oyee Protection Program

The Departnment of Energy's Contractor Enployee Protection Program
was established to safeguard "public and enpl oyee health and safety;
ensur[e] conpliance with applicable |aws, rules, and regul ations;
and prevent[] fraud, m smanagenent, waste and abuse" at DOCE' s
Gover nnent -owned or -l eased facilities. 57 Fed. Reg. 7533 (March 3,

1992). Its primary purpose is to encourage contractor enployees to
di scl ose information which they believe exhibits unsafe, illegal,
fraudul ent, or wast ef ul practices by protecting t hose

"whi stl ebl owers” from consequential reprisals by their enployers.
Thus, contractors found to have retaliated agai nst an enpl oyee for
such a disclosure, will be directed by the DOE to provide relief to
the conpl ainant. See 10 CF. R 8 708.2 (definition of retaliation).

The DCE Contractor Enpl oyee Protection Programregul ati ons establish
adm nistrative procedures for the processing of conplaints. Under
these regulations, review of an |Initial Agency Decision, as
requested by Collier in the present Appeal, is performed by the
Director of the Ofice of Hearings and Appeals (OHA). 10 CF.R 8§
708. 32.

B. History of the Conplaint Proceeding

The events leading to the filing of Collier’s Conplaint are fully
set forth in the 1AD. Steven F. Collier, 28 DOCE ¢ 87,036
(2003)(Col lier). I will not reiterate all the details of that case
here. For purposes of the instant appeal, the relevant facts are as
fol | ows.

Collier worked for CRC as a Senior Operations Specialist, one of
five enployed at the Fernald site. Wth a background in nuclear
safety, Collier was hired in Decenber 1994 to nonitor the conduct of
oper ations at Fernald. His responsibilities included identifying
and reporting operations or conditions that were not in conpliance
with the many statues, regulations and policies that govern the
activities conducted at Fernald. Collier clainmed that between
Qctober 10, 2000 and February 7, 2002, he nmde fourteen disclosures
that are protected under Part 708. Collier also alleges that there
were two retaliatory actions against him (i) on Novenber 8, 2001,
FFI recanted on a previous approval for himto receive training and
(i1) on February 28, 2002, CRC term nated his enploynent through a
Reduction in Force (RIF).
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Collier filed a Conplaint under Part 708 which was transmtted to
the DCE's Chio Field O fice (DOE/OFO. The DOE/ OFO accepted overall

jurisdiction of the conplaint. 1/ The conplainant rejected the
option that he had under 10 C.F.R. 88 708.21 and .22 for an
i nvestigation of his allegations. | nstead, he requested that a
hearing be scheduled wthout an investigation. 10 C F. R
§ 708.22(a). Accordingly, an OHA Hearing O ficer conducted a
hearing on this matter. I ncl udi ng the conpl ai nant, there were 15
w tnesses who provided testinony during a hearing that |asted three
days. After considering the testinony at the hearing and other

relevant evidence, the Hearing O ficer issued the IAD that is the
subj ect of the instant appeal.

C. The Initial Agency Decision

The 1AD cited the burdens of proof under the Contractor Enployee
Protecti on Regul ati ons. They are as foll ows:

The enployee who files a conplaint has the burden of
establ i shing by a preponderance of the evidence that he or she
made a disclosure. . . and that such act was a contributing
factor in one or nore alleged acts of retaliation against the
enpl oyee by the contractor. Once the enployee has nmet this
burden, the burden shall shift to the contractor to prove by
cl ear and convincing evidence that it woul d have taken the sane
action wi thout the enpl oyee’ s disclosure.

10 C.F.R 8§ 708. 29.

As the |1AD further noted, Section 708.5(a) provides that a
di sclosure is protected if an enpl oyee reasonably believes that he
is disclosing a substantial violation of a law, rule, or regulation;
a substantial and specific danger to enployees or to public health
or safety or fraud, gross m snmanagenent, gross waste of funds or
abuse of authority. 2/

1/ The DOE/OFO found that the training denial claim was
untinmely filed. This finding was reconsidered in the
heari ng phase.

2/ The regulation provides: “If you are an enployee of a
contractor, you may file a conplaint against your enployer
alleging that you have ben subject to retaliation for: (a)
Disclosing to a DOE official, a nmenber of Congress, or any
ot her governnent official who has responsibility for the
oversi ght of the conduct of operations at a DOE site, your

(continued...)
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The I AD then noted that Collier clained that he made fourteen
di scl osures related to Section 708.5(a). The 1 AD found that the
di sclosures could be grouped into six categories: (i) Waste Pits
Remedi al Action Project (WPRAP); (ii) Respirator |Issuance Program
(1i1) Nuclear Project Startup; (iv) “Snmoking Train;” (v) Chem cal
Managenent; and (vi) Silos Project. The | AD named the person to
whom Collier purportedly made the disclosures and described in
detail the nature of the health and safety concerns that were
all egedly involved in these disclosures. 3/ The 1 AD then found
that nost of the disclosures clearly took place as described. The
IAD did not specifically analyze whether the nature of the
di scl osures thensel ves made them protected for purposes of Part 708.
Rather the I|AD “assumed” for purposes of analysis that the
di scl osures were protected. The | AD then proceeded to consider the
all eged retaliations. Collier, slip op. at 8.

The 1AD noted that Collier alleged two i nstances of retaliation that
took place as a result of his protected disclosures: (i) on Novenber
8, 2001, Joel Bradburne, the FFI manager of the Silos project, to
which Collier was then assigned, informed himthat his request to
attend Plant Automati on Equi pnent training had been denied; and (ii)
on February 8, 2002, his enployment with CRC was term nated.

In considering the denial of training claim the |AD pointed out
that Section 708.14(a) requires that conplainants file their
complaint “by the 90th day after the date [they] new or should have

known of the alleged retaliation.” The IAD indicated that Collier
did not file his conplaint of retaliation until March 26, 2002, nore
than 120 days after the denial. Collier stated that it was not

until January 14, 2002, when Bradburne “suddenly” told himthat his
performance was deficient, that he realized that the training denial
was retaliatory. The I AD noted that Collier made a notation

2/ (...continued)
enpl oyer, or any higher tier contractor, information that
you reasonably believe reveal s--(1) A substantial violation
of a law, rule, or regulation; (2) A substantial and
specific danger to enpl oyees or to public health or safety;
or (3) Fraud, gross m smanagenent, gross waste of funds, or

abuse of authority.” 10 CF.R 8§ 708.5(a)(1), (2) and
(3).
3/ It will serve no purpose to recount the specific nature of

each of those concerns. The nature of the concerns and
whether they fall within the purview of Part 708 is not at
i ssue here.
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in his diary on Novenber 8 that he thought the timng of the
training denial was “fishy.” The I AD therefore concluded that
Collier actually realized at that point that the training denial was
retaliatory. Accordingly, the IAD found that Collier had waited too
long to file the conplaint regarding this alleged retaliation.

The 1 AD determined that Collier nmet the regulatory time frame in
filing his Conplaint regarding the term nation of enploynment and
that this termnation fell wthin the Part 708 definition of
retaliation. The I AD further found that several CRC managers were
aware of Collier’s protected disclosures and that the term nation
took place in close enough tenporal proximty to the protected
disclosures to permt the conclusion that the protected disclosures
were a contributing factor to the term nation

The | AD next consi dered whether CRC had shown that it would have

termnated Collier in the absence of the protected disclosures. In
this regard, the I AD reviewed the RIF process through which Collier
was term nated. The 1 AD found the performance assessnent he was

gi ven was reasonable and factually supported. The |IAD stated that
of the eight skills that were evaluated, Collier’s scores were the
| owest of the five assessed enployees in the areas of quality of
wor k, communi cation skills, teammrk and customer satisfaction. The
| AD gave detailed consideration to the testinony of CRC nanager
Wlliam Previty, who worked directly with Collier and performed the
assessnents. The 1 AD noted Previty’'s testinony that Collier had
fallen belowthe | evel s of the other enployees in these skills. The
| AD considered this testinony regarding Collier and that of FFI
managers to be highly credible. The I AD concluded that the wei ght
of the evidence was convincing that “the CRC enpl oyee assessnent
process was fairly devel oped and adm ni stered and that M. Collier
was fairly rated as the |lowest of the enployees, and that CRC
clearly would have termnated M. Collier’'s enploynment even if he
had not nmade the protected disclosures. . . .” Collier, slip op. at
18.

Il. The Collier Statenent of |Issues and the CRC and FFI Responses
A. Collier Statement of I|ssues

1. Denial of Training

The Statenent objects to the finding in the IAD that Collier knew or
should have known before January 14, 2002, that the denial was

retaliatory. The Statenent indicates that in Novenber 2001, when
the trai ning was canceled, Collier weighed the possible reasons for
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the cancellation and cane to the incorrect determnation at the tine
that it was not retaliatory, based on “ill-placed” faith in Joel
Bradburne, his Silos project boss. The Statenent further indicates
that previously all of the retaliatory indicators had conme from FFI
or CRC managenent or people related to the WPRAP project, not from
i ndi viduals associated with the Silos project. The St at enent
therefore contends that Collier did not “know that the denial was
a retaliation. The Statenent points out that Section 708.14(a)
requires that a Conplaint be filed by the 90th day after “you knew
or reasonably should have known of the alleged retaliation.” The
Statement argues that Collier sinply did not “know’ that there was
aretaliation, even though he may have suspected it. The Statenent
mai ntains that a Conplainant is not obligated to report “suspected”
acts of retaliation. The Statenent maintains that in Novenmber 2001,
Collier’s suspicions did not yet rise to the level of “knew o
reasonably should have known.”

2. Collier’s Term nation Through Reduction in Force

The Statenent nmakes the foll owi ng assertions about the RIF and cites
the following errors in the IAD |leading to the determ nation that
Collier would have been term nated absent the protected discl osures:

(a) The 1AD incorrectly found that disagreenents between Collier and
CRC were unrelated to his protected disclosures and were caused by
di ssatisfaction with his communi cation style. To the contrary, the
St atement argues that the disagreenents were solely the result of
CRC dissatisfaction with Collier’s continued protected disclosures.

(b) The Statenent contends that the highly developed RIF criteria
were sinply a neans to deflect the focus away from what was really
controlling the RIF process: FFlI's interest in termnating Collier
because he was a whistleblower. Furthernore, according to the
Statenent, the testinony of the key witness, Previty, is vague and
evasive on why two CRC RIFs were handled differently. The Statenent
goes on to argue that if the two RIFs were handled simlarly, CRC
and FFI woul d have submitted evidence to support that fact.

(c) It was predetermned for Collier to be fired, even before the
preparation of the term nation procedures. The Statenment cites to
testinony by Previty that an FFI Silos project nanager sent him a
note stating “you shoul d pl ease consider firing this enployee.” The
Statenent dates this note to late in the year 2000. See Transcri pt
of Hearing (Tr.) at 209.
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(d) The I1AD did not sufficiently consider the extent to which
testimony by CRC and FFI wi tnesses was evasive. Exanples include
Previty's failure to be forthright and to indicate that Collier’s
protected activities were in line with CRC corporate ethics policy.
Collier mintains that “M. Previty was upset with ne. . . on a
pr of essi onal |evel because he was concerned about the affect (sic)
my protected disclosures would have on the future of the CRC
contract with FFI if | did not shut up.” Statenment at 21. The
Statenment al so maintains that Bradburne's testinony about Collier’s
medi ocre performance was vague, uncertain and evasive.

(e) The selection process was unfair to Collier, since it was
entirely due to his protected activities that he was given a | ower
rating.

(f) The 1AD incorrectly stated that Collier did not contend that the
performance appraisal process used to rate himin 2000 was unfair.
The Statenment cites to evidence in the record that allegedly shows
Collier did believe his perfornmance appraisal for the year 2000 was
not fair.

(g) The I AD give no weight to the aninmus shown towards Collier by
FFI and CRC. In this regard, the Statenent nentions that FFI and
CRC purportedly did not give Collier appropriate, chall enging work
assi gnments. The Statement clains that Previty was offended by
Collier’s comments regardi ng i nadequate safety neasures.

B. The CRC and FFI Responses
1. CRC Response

CRC did not address the denial of training issue since it did not
participate in that matter. CRC generally argues that the Statenent
of Issues failed to show that the factual determ nations of the |IAD
wer e erroneous. Accordingly, CRC maintains that the decisions of
the 1 AD shoul d not be disturbed.

2. FFI Response

Wth respect to the denial of training issue, FFI clains that
Collier’s own contenporaneous diary shows that on Novenber 8, 2001,
he had formed a suspicion that the cancellation mght be
retaliatory. Accordingly, FFI argues that he should have filed the
conplaint of retaliation within 90 days of that tine. Wi | e FFI
does not believe that the cancellation of training actually was an
act of retaliation, it does believe that for purposes of invoking
the 90 day filing provision of Section 708.14(a), the ®“suspicion”
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i ndicates that Collier “reasonably should have known” that the
cancel l ation was possibly an act of retaliation.

Wth respect to the termnation issue, FFI nakes the follow ng
responses. FFI rejects the Statenent’s assertion that Collier was
pre-selected for termnation in |late 2000 by an FFI manager. FF

clains that a request from a project manager to “please consider
firing this enployee” cannot be equated to a direction fromFFI to
CRCto fire Collier. If that had been the case, FFI argues that CRC
woul d have taken nore imedi ate action and would not have waited
nore than one year.

FFI rejects the assertion that Previty and Bradburne were evasive
wi t nesses. FFI argues that Collier’s inept questioning of the
witnesses led to unclear responses. FFlI addressed the assertion in
the Statenment that the CRC process used to select Collier for
termnation was unfair because it considered his | owered performance
rating that was caused by his protected disclosures. FFI’'s response
was that Collier had not presented any evidence that the problens
that he was having with FFI managers were in any way related to his
di scl osures.

FFI also clains that virtually all of Collier’s alleged protected
di scl osures occurred after his 2000 performance appraisal, and that
Collier’s 2001 performance appraisal reflected higher ratings. FFl
argues that this is inconsistent with Collier’s allegations of
continuing retaliation.

Wth respect to the Statenment’s allegation of aninus by Previty,
FFI argues that Collier did not provide evidence that even if
Previty was “offended” by Collier and biased against Collier, the
animus was related to protected discl osures.

I11. Analysis

Before beginning ny evaluation of this case, | believe that a
di scussion of the factual devel opnment of the proceeding case is in
order. As | indicated above, after the DOE/ OFO accepted

jurisdiction of his Conplaint of Retaliation, Collier opted to
proceed imediately to a hearing, and skip the normal route d

havi ng an investigation of his conplaint. This approach, while
authori zed by the regul ations, is, except in the nost unusual cases,
not one which will lead to a pronpt resolution of a Conplaint of

Retaliation. For alnost all cases, Part 708 envisions a four-prong
devel opnment of these conplaints: a jurisdictional phase, which is
undertaken by a DOE field office; an investigation by an OHA
i nvestigator; a hearing by an OHA hearing officer; and,
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t hrough appeal, a review by the Director of the Ofice of Hearings
and Appeal s. 4/ Qur experience indicates that each step in this
process narrows and focuses the contested issues, each successive
step building in an orderly, |ogical fashion upon the prior step.
We believe that this process produces a final determ nation sooner
than opting for a process that shortcuts or combines sone of the
st eps.

Under Part 708, the first Ilevel of inquiry at OHA is the
investigation. 10 C.F.R 8§ 8§708.21,.22, .23. At this level, an OHA
i nvestigator interviews individuals who have informati on about the
compl ai nt. The investigator develops information regarding the
nature of the alleged protected disclosures/activities, and when
they were made. He finds out the nature of the retaliation that the
compl ainant is claimng. He interviews contractor mnagenment
officials regarding the retaliation to find out their reasons for
t aking the personnel action about which the enployee has made a
conpl ai nt. The investigation is neither conprehensive or
protracted.

The investigator wites up a report providing his findings and
concl usions. The report of investigation sets out whether it
appears that (i) the conpl ai nant has established by a preponderance
of evidence that he made any disclosures that are protected «
engaged in any protected activity wunder Part 708; (ii) the
conpl ai nant has shown that he was subject to a negative personnel
action which constitutes retaliation as defined in Section 708. 2;
(i) t he conpl ai nant has shown t hat t he pr ot ect ed
di scl osures/activity contributed to the retaliation; and (iv)
contractor officials have shown by clear and convincing evidence
that they woul d have taken the negative action absent the protected
di scl osure/activity.

The Report is helpful in identifying the key issues for the hearing
phase of the proceeding. For exanple, the Report may indicate that
t he conpl ai nant has made the requisite showng with respect to a
protected di sclosure or disclosures that were a contributing factor
to an act or acts of retaliation. Based on a review of the Report,
the contractor and the conplainant will often agree with many of the
findings of fact made by the investigator. This nmakes it possible
for the hearing officer to focus the hearing on the issues

4/ A fifth prong, a review by the Secretary of Energy, is
reserved for cases involving only the nost extraordinary
circunstances. 10 C.F.R 8§ 708.35. To date, the Secretary
has never accepted a case to review under this section.
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that remain in dispute. At this point, the contractor may be
willing to stipulate that a protected disclosure or disclosures have
been nade. E.g. Gary Vander Boegh, 28 DOE { 87,040 (2003); Ronald
VWite, 28 DOE 87,029 (2002); Lucy Smth, 28 DOE § 87,001 (2000);
Morris J. GOsborne, 28 DOE § 87,542 (1999); Roy Moxley, 27 DOCE
1 87,546 (1999). The Report can also alert the conplainant and/or
the contractor to matters where considerably nore effort is required
on their part to convince the Hearing O ficer

The investigation and the resulting Report of Investigation play a
vital role in the Part 708 schene: they enable the Hearing O ficer
and the parties to nore closely focus the issues and to direct their
energy to inportant contested issues in the case. At the hearing
phase, the hearing officer is able to build upon and refine the
tentative information on disputed issues developed by the
i nvestigator in the investigatory phase.

In the instant case, in which no investigation was perforned, it was
the hearing officer who had to undertake this initial identification
and evaluation of what events took place, which events were
i mportant, what disclosures had been made, what retaliations took

pl ace and what the parties’ positions were. Many of these
determ nations were made through taking evidence at the hearing
itself. As it turned out, the hearing and the |AD devoted

considerable attention to consideration of what the protected
di scl osures were. Yet, ultimtely, these have turned out not to be
an area of controversy. After all, it was Collier’s job to nonitor
operations and conpliance at the site. I am convinced that this
entire Part 708 process could have been streanined had Collier
opted for an investigation. Had there been an investigation, |
believe that it would have been quite evident that Collier nade
protected di scl osures and there would have been very little need to
focus attention on them at the hearing. It then would not have been
necessary for the hearing and the IAD to devote such effort to
identify and exam ne the nature of the discl osures.

The fact that the parties expended so nuch energy on the protected
di scl osures had an effect beyond consum ng extra tine. It neant
that they devoted | ess time than necessary to determne the validity
of the <contractors’ show ng: that Collier would have been
termnated in the absence of the disclosures. | believe that the
hearing officer did a commendabl e job, given this rather unruly case
invol ving 14 protected disclosures. But it is also clear that the
evidence in this case would have been nore fully devel oped had
Collier elected to proceed with the normal devel opnent envi sioned by
Part 708, which includes the investigatory phase. Collier did
hi msel f and this proceeding a disservice by failing to request an
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i nvestigation. It resulted overall in an inadequate record, as
expl ai ned below, with respect to the contractors’ show ng. Avoiding
the investigation stage ultimtely saved neither time nor effort
here because, ultimately, as discussed below, | wll ask the
contractors for their coments as to why the I AD should not be
reversed, and | intend to issue a new determ nation on the conpl ai nt
after considering the comments. Further, | will provide themwth
an opportunity to show that the hearing should be reopened to take
addi tional testinonial evidence about the critical issue of whether
Collier’s performance of his duties was deficient.

As is now evident fromthe Statenent of |ssues and the Responses,
there are two main issues left in this case: (i) whether Collier
shoul d reasonably have known prior to January 14, 2002 that the
Novenmber 8, 2001 denial of training was a retaliation; and (ii)
whet her FFI and CRC have clearly and convincingly shown that Collier
woul d have been termnated in the absence of his protected
di scl osures.

A. Denial of Training

Collier argues that he did not know until January 14, 2002, when
Bradburne told him that his performance was deficient, that the
training cancellation was retaliatory. This is sinply unconvincing.
Collier was not a naive enployee, unfamliar with the whistlebl ow ng
process. As he indicates in his Statenent: “my purpose in witing
the Novenber 8 diary entry was to wei gh and docunment the evidence in
favor of the act being retaliatory so that | wuld have the
docunentation to support a retaliation charge were | eventually to
make one.” Statenment at 2. Thus, he was a sophisticated enpl oyee
who was on the | ook-out for retaliations. | believe he thought that
this cancellation was a retaliation and that his diary entry was
desi gned to support that contention at sone |ater date.

Moreover, he admtted in his diary that he was very suspicious. He

stated in the diary entry: “I think the timng of [Bradburne’s]
canceling this training for nme. . . is fishy, particularly after ny
meeti ng yesterday afternoon with Dennis Riley [about the snoking
train issue]. To get to Riley's office, | have to wal k through

Adm n buil ding where all the top Fluor offices are located, so it’s
not unreasonable to assunme they've seen ne travel that path a | ot
|ately and put two and two together, as they prepare for their Nov
14 enforcenent conference in Washington on the WPRAP issues.”
Conplainant’s Ex 12 at 61. Thus, it is obvious that Collier was
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more than suspicious. He actually linked up in his own mnd the
cancel l ation and his whistleblower activity.

Collier now suggests that there was a reason for himnot to believe
the action was a retaliation: Bradburne was his friend, whereas
previous “retaliatory indicators” cane from senior FFI or CRC
managers. This seens to ne a rather belated rationalization. The
fact that there existed a possibility, however small, that the
cancel lation may not have been a retaliation is not sufficient here.
The rule Collier would have us apply--a subjective test based
entirely on what he believed--would violate one purpose of the
regul ation. Section 708.14(a), which requires filing of a conpl ai nt
pronptly, i.e. within 90 days of when the conpl ai nant knew or shoul d
have known of the alleged retaliation, is intended to alert the
parties that a dispute exists, so that they can identify and
preserve evidence at a tine as close to the events as possible. The
totally subjective rule that Collier advances would defeat this
pur pose.

In any event, based on Collier’s own words in his diary, which was

prepared with whistleblower litigation in mnd, | am convinced that
he concl uded that there was a relationship between the cancellation
and his disclosures. Thus, | believe at the time Collier wote the

Novenber 8 diary entry, he did have a reasonable belief that the
cancel lation was retaliatory, and his 90 day filing period began on
that date. Accordingly, raising the issue for the first time in his
March 26, 2002 conplaint of retaliation was untinmely. The training
cancellation claimis therefore denied.

B. Term nation of Enpl oynment

As the IAD indicated, Collier’s position is that CRC retaliated
against him beginning in October 2000, by giving him [|ower
performance ratings than in previous years on his appraisals for
Oct ober 1999 t hrough Septenber 2001. Previty considered the | ast
t hree annual performance appraisals in the RIF process for those
enpl oyees who had wor ked t hat | ong. 5/ Further, Previty testified
that in addition to the annual perfornmance appraisals, he

5/ In this case, there is no question that the overall RIF was
site-wide and not designed to target Collier. Furt her,
given that FFI reduced its own personnel at the site by
about 33 percent, the decision that CRC s staff of five
enpl oyees should be reduced by two does not raise any red
flags. See Stipulation of Steven F. Collier and Fluor
Fernald, Inc; CRC Ex at 1-2; Tr. at 395-400.
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al so assessed for the RIF process the enpl oyees’ performance for the
most recent four nonths (for which no performance appraisals had
been made) by seeking the coments of the FFI nmanagers to whose
proj ect the CRC personnel had been assigned and by reflecting on his
own observations. Tr. at 204. Collier, slip op. at 15.

The RIF procedures thenselves involved a determ nation of core
skills and job specific skills for individual enployee eval uation.
The core skills identified were comunication skills, teamaork,
quality of work, and work habits. The job specific skills were job
techni cal know edge, skills applicability, skills transferability
and custoner satisfaction. CRC Ex, at 00005. The |IAD noted that of
the eight skills identified, Collier’'s scores were the |owest of the
five assessed enployees in the areas of quality of work,
comruni cation skills, teammrk and customer satisfaction. The |AD
found credible Previty’'s testinony regarding how the scoring m
t hese elements was perforned. In this regard, the IAD cites
Previty's testinony about why Collier’s performance appraisal for
the year 2000 was | ower than in previous years. Previty stated that
“there were too many senior managers that Collier could not work
with,” and that Collier could not “pull this teamtogether.” Previty
testified: “your comruni cati ons were down. Your team work was down.
. I | owered your grade [in] custoner orientation because you no
| onger had a happy custonmer, and that’'s why you had a significant
drop because of your performance in those areas.” Tr. at 214-16;
Collier, slip op. at 16.

Wth respect to Collier’s communication skills, Previty testified:
“I"Il go back to early events that you had with M. Paige. Your
verbal di scussion with himand e-mails were so controversial that |
was called to the Deputy Director of the site and [told] if I could
not get the Col eman people in order and act professionally, we'd be
out of here, specifically the individual. [That was in] ninety-six,
‘97, | don’t know. In August, Septenber, October 2000, | net with
the [WPRAP] project director, the operations oversi ght Manager, the
Project Engineer at Fluor. . . and Con Murphy in the IT project who
was their project manager. Your relationship with those people was
extrenely stressful. They had great difficulty in doing business
with you. | was out there and | made my own observations and |
sensed that your relationship . . . with M. Mrphy was poor.” Tr.
at 207-09. Collier, slip op. at 17.

The Hearing Oficer was convinced by this testinmny and found

evidence to the contrary to be circunstantial. He cited several
farewell electronic mail messages that praised Collier’s work at
Fernal d. The Hearing O ficer also pointed out that Collier’s

ratings for years prior to 1999 were sonewhat higher than 1999-
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2001, the years which were included in the RIF consideration.
However, the Hearing O ficer concluded that the overall range was

relatively small: 3.42 to 4.43 on a scale of 5. Collier, slip op. at
18.
After reviewing this matter, | find that the record regarding

Collier’s allegedly deficient performance is not well supported.
Even though the Hearing O ficer was convinced by Previty’'s testinony
that Collier had | ower effectiveness in communication, teammrk and
custonmer satisfaction, the testinony was both hearsay and very
general, for the npbst part. 6/

Wth respect to conmunication issues, Previty cited an exchange of
E-mails between hinmself and Collier that he believed denonstrated
poor communi cation. Tr. at 215. But the thrust of Previty’'s
testinmony seened to be that he downgraded Collier because Collier’s
al l egedl y poor communi cations resulted in an unhappy custoner: FFI.
In this regard, Previty cited two exanples. He referred to one
incident in 1996 or 1997 with M. Paige. That incident seens to ne
to be too far in the past to be relevant here. M. Previty also
refers to a specific FFI I T manager, Con Mirphy. Previty stated
that he nade his own observati ons and “sensed” that the relationship
between Collier and Murphy was poor. Tr. at 208. Previty stated
that Collier was the only person who had a “personality conflict”
with Murphy. Tr. at 192.

However, there was testinonial evidence that suggests that other
empl oyees had difficulty relating to Mirphy. Dennis Carr, FFlI
seni or projects director, testified that Murphy “has a very strong
personality” and a “very aggravating personality,” and “quite a few
of us had a personality conflict with Con Murphy fromthe begi nning,
including nme.” Tr. at 317. Tim Huey, FFI operations manager for
the Silos Project, testified that he saw other people who had
difficulties working and dealing with Mirphy. Tr. at 263. Mar k
Cherry, FFI enpl oyee project director for WPRAP, stated that he saw
ot her enpl oyees who had “personality conflicts” with Murphy. Tr. at
304. Thus, this particular allegedly bad relationship between
Collier and Miurphy does not seem to nme to be an especially
convi nci ng reason on which to base the “poor conmmunication skills,”
“poor custoner satisfaction,” or “poor teamwork” assessnent, since

6/ Hearsay testinony is adm ssible in Part 708 hearings. 10
C.F.R 8 708.28(a)(4). However, it still suffers fromits
usual infirmty of inherent wunreliability. Therefore,
hear say evidence nust be carefully wei ghed and accorded the
ut nost scrutiny.
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there were other enpl oyees who encountered simlar difficulties with
Mirphy. The contractors did not provide testinony from Murphy as to
whet her he believed the conplainant was a poor conmunicator.
Provi ding such testinony to the Hearing O ficer in support of the
contractors’ position is one of the key reasons for holding a
evi dentiary hearing.

Previty also testified that “it was very obvious to ne that your
strained relationship with all the senior managers assigned to the
project was really a factor in your effectiveness in helping them?”
Tr. at 214. Previty further stated “there were too many senior
managers that [Collier] couldn’t work with.” Tr. at 215. However,
there was no solid testinony from those managers to support these
assertions. This assessnment by Previty is one that the contractor
shoul d have supported with testinony from the individuals that he
was referring to. Yet, supporting testinony on this key point is
t hin. One person who did testify was not helpful. CRC Vice
Presi dent Randy Morgan responded as follows to a question about what
he had heard from FFI nanagenent about Collier’s performance: “I
think they thought your technical expertise was excellent and again
that was pretty consistent in ternms of comentary we had heard

throughout the site. Comrents were made | think nmore about--1 don’t
want to say, | don’'t know if it’s comrunication skills or a nore
conbative nature in ternms of interpersonal skills and interaction,
that’s about the extent | can renenber.” Tr. at 287. Thi s

hesitating and rather unspecific hearsay evidence does not provide
clear, solid support for the position of CRC and FFI regarding
Collier’s allegedly deficient comrunication skills.

G her testinmony from FFI and CRC wi t nesses who worked directly with
Collier also does not support the Previty assessnent regarding
Collier’s communication skills. For exanple, FFI enployee M chele
Mller testified about attending a neeting with Collier. She
recounted that Collier wanted to state a difference of opinion and
that he had a valid point. MIller did not suggest that Collier
delivered his divergent opinion in an inappropriate manner, that his
denmeanor was unprofessional, or that his style of communication was
poor. Tr. at 97-99. FFI Quality Assurance Manager Brinley Varchol
testified about a neeting during which Collier mnmade protected
disclosures to him Even though the neeting could have been heated
and unpl easant, Varchol never offered any recollection at the
hearing that Collier’s conmunication style was poor or in any way
i nappropriate. Tr. at 153-172. 7/

7/ Wile it is true that Varchol was never specifically asked
about Collier’s comunication, one mght expect that
(continued...)
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Joel Bradburne, an FFI project manager who worked directly with
Collier on the Silos project, was a witness who testified directly

about Collier’s work. VWhen asked about Collier’s performance,
Br adburne never nentioned comunication problens. He saw work
guality problens in Collier’s performance. On the subject of

Collier’s performance, Bradburne testified as follows:
(1) “My surm se of your performance was nediocre.” Tr. at 430.

(2) “For exanple, when we were doing a l|lot of graphics work
basically, and again that’s, you re not, you know a huge chal |l enge
| know, but you seened to enjoy it and you did a good job and |
appreci ated the work, and once that kind of died down we got into
the, you know, preparation review of things relative to operations
within the projects safety basis stuff and it just seens |ike--To ne
it appeared that you knew we’d go through and --You know sone of the
assignnments that | asked you to do, at least | thought | asked you
to do just, you know, it wasn't tinely on conpletion and from ny
estimation, you know it just didn't seem |ike sonething that you
were that interested in doing, but and hence nedi ocre performance |
guess fromwhat | had seen in the past.” Tr. at 432.

(3) “Wll, basically in regards to the Silo 3 stuff, | mean you had
pretty good know edge of the Silo 3 proposed design and operation.”
Tr. at 435.

Thus, while Previty believed that Collier’s failings related to
communi cation, teamwork and custoner satisfaction, Bradburne s view
was that Collier’'s work was nedi ocre and untinely. In contrast, for
the years 1995 through 2001, Collier’s performance eval uations
consistently show strength in the areas of job know edge, quality
and quantity of work and planning and conmuni cati ons. 8/

7/ (...continued)

Varchol woul d have nentioned inappropriate denmeanor if it
had been denonstrated, and that FFI would have asked
guestions about it had there been sone negative actions
that Varchol could report. Collier should have probed this
issue on cross examnation. | attribute Collier’s failure
to press this point to a reluctance to ask the w tness
questions about hinmself (Collier), or perhaps to his own
i nexperience in examnation and cross examnation of
Wi t nesses.

8/ Collier’s quality of work was rated as a 4 out of 5 on his
RIF form This is hardly “nediocre.” This was defined on
(continued...)
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Further, as discussed above, there was at |east one other wtness,
CRC Vi ce president Randy Morgan, who stated that he had heard from
FFI managers that Collier’s substantive skills were excellent and

that he had a fine reputation throughout the site. Thus,
Bradburne’s negati ve testinmony about Collier’s performance is rather
puzzling. It is self-contradictory in that while Bradburne cl ains

that Collier’s work was “medi ocre,” he also states that Collier did
“a good j ob,” had “good know edge,” and that Bradburne “appreciated
the work.” Mor eover, the negative Bradburne testinony was
contravened by other testinony and docunentary evi dence.

As i ndicated above, it has been the position of CRC and FFI that
Collier was RIFed because he was difficult to work with, his
conmmuni cation skills were |acking and he was poor in teammrk and
customer satisfaction. I am not persuaded on these points.
Because, for the reasons expl ained above, it was difficult to focus
the hearing on these critical issues, there was little direct
evi dence on these points. The testinony of Previty, Mrgan and
Bradburne, while of sonme weight, does not sufficiently support the
FFI and CRC position.

I find that FFI and CRC did not provide testinony from their
managers that specifically describes their dissatisfaction with
Collier's performance in these areas. Further, they failed to
provide testinmony from Collier’s co-workers who were in a position
to support the managers’ views of why they were dissatisfied with
hi m | therefore cannot find the evidence regarding Collier’s
performance in the areas of comrunication, teamwrk and custoner
satisfaction nmeets the rigorous standard of proof required in this
case.

In sum it was the burden of FFI and CRC to provide clear and
convi nci ng evidence to support their position that they woul d have
termnated Collier absent the protected disclosures. They attenpted
to show, mainly through the testinony of Previty, that Collier was
the | east able performer in the areas of communication, teammrk and
customer satisfaction. | recognize that the Hearing O ficer found
Previty a dependabl e and convincing wtness. Nevert hel ess, in a
Part 708 proceeding there is an inherent risk in relying extensively
on one or two key witnesses who have a significant stake in the
out come of a proceeding, and therefore an

8/ (...continued)
the RIF sheet as “occasionally exceeds standards and
expectations.” CRC Ex at 11.



- 18 -

interest in not being conpletely candid and forthcom ng in their
testi nmony.

In this case, Collier conplains of a retaliation for protected
di sclosures mde to the very sanme person who has rated his
performance. Collier also contends that Previty was notivated by
his | ack of objectivity and personal aninmus towards Collier for
maki ng t hose di scl osures because t hey resul ted in t he
di ssatisfaction of FFI. Under these circunstances and given the
fact that the contractors’ burden of proof is a rigorous one in Part
708 proceedings, the contractors should have provided supporting
evi dence from obj ective w tnesses who had specific know edge of the
purported Col lier performance deficiencies. The contractors should
have supported their positions with evidence fromw tnesses that had
direct contact with the conpl ai nant and who could testify fromtheir
own experience about these very matters. Janet Westbrook, 28 DOE
1 87,021 (2002). 9/

The conpanies were certainly in a position to call as wtnesses
enpl oyees who worked with Collier. They also could have presented
w tnesses to provide their own observations about Collier’s ability
to work with others. FFI and CRC have sinply not provided clear
and convincing evidence for their position. In order to neet the
clear and convincing standard, a contractor in a Part 708 proceeding
must do nmore than nerely articulate a plausible reason for a
termnation. |t nust support that position. One nethod would be by
providing testinony from co-workers and supervisors who are directly
famliar with the issues. Westbrook, slip op. at 15.

In order to provide clear and convincing evidence, CRC and FFI
shoul d have established that the all egedly poor communications that
they saw as the crux of Collier’s work-related deficiencies were not
the very sanme communi cations that are protected under Part 708.
10/ The contractors shoul d have pinpointed through

9/ There is also sone evidence in the record that the three
CRC enpl oyees who were retained had sone uni que skills, and
that it would be unacceptable to FFI if CRC would term nate
any of those three individuals and retain either of the two
term nated enpl oyees. CRC Ex. at 8.

|I—‘
-

However, the contractors could have shown that the manner
in which Collier delivered the disclosures was in sone way
i nappropriate or unprofessional, and that this was the
basis for the |lowered ratings. This testinony should have
been given by w tnesses who have direct know edge of the
specific incidents involved.
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direct testinmny what the specific communications, teamwrk and
customer satisfaction incidents were that brought on the |ow
ratings.

V. CONCLUSI ON

As indicated by the above discussion, it is no |longer disputed that
Collier nmade health and safety-related protected disclosures. These
di scl osures were followed sufficiently quickly by CRC s term nation
of Collier to denonstrate that they were a contributing factor to

that term nation. | believe that the record sufficiently
establ i shes these points. It was therefore the burden of CRC and
FFI to show by clear and convinci ng evidence that Collier would have
been term nated absent the protected disclosures. CRC and FFI
offered a pl ausi bl e explanation for the termnation, i.e., that due

to the site-wide RIF, CRC was forced to termnate two of its five
enmpl oyees. However, the Conpany failed to bring forth adequate
substantiation to support its position that Collier merited his
score as the lowest of the enployees in the RIF process. Mer e
plausibility and reasonability are sinply inadequate to neet the
ri gorous “clear and convincing evidence” standard applicabl e here.

Based on ny review of the record, | found little evidence has been
presented to support the conpanies’ position that Collier had
problems in comunication, teamwrk and custonmer satisfaction.
Further, there is even sonme evidence that does not support the
position that Collier had deficiencies in those areas.

Accordingly, | find that the result reached in the IAD is not
sufficiently supported. However, | am reluctant to summarily
reverse the I1AD, due to the wunusual history of this case.
Accordingly, the above determination is only a tentative one. FFlI
and CRC may file comments regarding this decision within 30 days of
the date of issuance. Collier may file a response within 10 days
after receiving the contractors’ coments.

Further, I amwlling to consider whether it would be useful to take
sone additional testinonial evidence, especially from CRC and FFI

on the issue of Collier’s performance. As a rule, | amnot in favor
of reconvening a hearing to receive additional evidence. | believe

that parties in Part 708 proceedings should be well aware of the
burdens of proof and are responsible for determning in
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advance what information is necessary to present at the hearing to

neet their burdens. |In particular, contractors are on notice in the
contracts that they sign of the applicability of Part 708 to
protected activities. They should by now be famliar wth what
types of information they need to provide to support their
positions. In this regard, parties are certainly able to discuss
with the hearing officer at a prehearing conference what testinony
m ght be inportant. They are also easily able to access our case

law in order to determ ne what types of information hearing officers
have considered in prior cases.

However, as | stated above, this case cane for hearing with no
investigation. In ny view, selection of that option had a negative
ef fect on the overall conplaint process, because there was not an
appropri ate opportunity for factual and issue devel opnent regarding
Collier’s performnce. Consequently, given that it was the
conpl ai nant who opted to proceed imediately to a hearing, | believe
that it is not unreasonable or unfair to consider providing the
contractors with an opportunity for some additional devel opnent of
their position here.

Accordingly, FFI and CRC may request that a new hearing be convened
for the purpose of taking additional evidence of the type discussed
above. However, | will direct that a new hearing be convened only
if | am persuaded that it would serve an inportant purpose.
Consequently, the firnms will have to establish that they have sone
significant new testinony to provide about Collier in connection
with his performnce appraisal. They will have to state who the
wi t nesses are and what specific incidents they will testify about
that will support the deficient RIF ratings in the areas of custoner
sati sfaction, teammrk and conmmuni cati ons.

The contractors should be prepared to call Collier’s co-workers as

well as his supervisors to testify on these issues. Furt her nore,
each primary potential witness will be required to submt a signed
statenment describing what he will testify about, including the dates
and places of contact with Collier. Each witness shall include in

his written statement a detailed description of what he heard
Col l'ier say and what he saw Collier do that relates to the issues of
deficient communication, teamwrk and custoner satisfaction. The
contractor hearing subm ssions and w tness statenents should be
filed at the same tinme as the contractor comments di scussed above.

| recognize that it is very uncomon in a Part 708 proceeding to
require potential witnesses to provide an advance witten statenent
of the testinony they expect to provide. However, | believe this
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unusual approach is warranted here to insure that if a new hearing
is convened, there is new relevant evidence to be heard. The
statements of primary witnesses should be sufficiently detailed to
permt ne to gauge whether a new hearing is warranted. Further, if
a new hearing is convened, these wtness statements will provide
Collier with an opportunity to prepare appropriate questions m
cross exam nation for the witnesses, as well as enable himto offer
appropriate response wtnesses. All in all, | believe that this
approach will lead to a much nore productive hearing, if one should
be convened.

It Is Therefore Ordered That:

(1) The June 11, 2003 Appeal filed by Steven Collier of the Initial
Agency Decision issued on My 20, 2003, is hereby granted as
fol | ows.

(2) Wthin 30 days of the date of this Decision, Coleman Research
Cor poration (CRC) and Fluor Fernald, Inc. (FFI) may file coments
with respect to the above prelimnary determ nation, as well as
W tness statenents, as described in this determ nation. Collier my
file a response within 10 days after receiving the CRC and FFI
comrents and witness statenents.

(3) This is an interlocutory order of the Departnment of Energy.

George B. Breznay
Di rector
O fice of Hearings and Appeals

Dat e: Septenber 24, 2003



