June 25, 2003
DECISION AND ORDER
OF THE DEPARTMENT OF ENERGY

Initid Agency Decison

Name of Petitioner: Elaine M. Blakdy
Date of FHling: September 30, 2002
Case Number: VBH-0086

This Decison involves a whigtleblower complaint that Elaine M. Blakely filed under the Department of
Enagy's (DOE) Contractor Employee Protection Program. From 1986 to April 2002, Ms. Blakdly was
aemployed & the DOE s Fernad, Ohio site, most recently by Huor Ferndd, Inc. (FFI). Ms. Blakely dleges
that FFl management retaliated againgt her for activity protected under the DOE Contractor Employee
Protection Program.

|. Background
A. The DOE Contractor Employee Protection Program

The DOE sContractor Employee Protection Program was established to safeguard “ public and employee
hedth and safety; ensur[e] compliance with gpplicable laws, rules, and regulations, and prevent[] fraud,
mismenegement, waste and abuse” at DOE’ s government-owned, contractor-operated facilities. 57 Fed.
Reg. 7533 (March 3, 1992). Its primary purposes are to encourage contractor employees to disclose
infometionwhichthey believe exhibits unsafe, illegd, fraudulent, or wasteful practices, and to protect those
“whigtleblowers’ from consequentia reprisals by their employers. The regulations governing the DOE's
Contractor Employee Protection Program are set forth at Title 10 Part 708 of the Code of Federa
Regulaions.

B. Procedural History

On February 21, 2001, Ms. Blakdy filed a complaint with the Manager of DOE’s Ohio Fied Office
(DOE/OFO). Inthat complaint, Ms. Blakely alleged that she had made a safety-related disclosure to FFI
in September 1998, that this disclosure was protected under Part 708, and that in retaliation for the
disclosure, FHl assigned her in March 1999 to a different project at the Ste. On March 14, 2002, the
DOE/OFO menager damissed Ms. Blakely’s complaint for lack of jurisdiction, noting that Ms. Blakely did
natfilethe complaint until 23 months after the dleged retdiation. See 10 C.F.R. § 708.14 (“You must file
your complaint by the 90th day after the date you knew, or reasonably should have known, of the aleged
retdiation.”). Ms. Blakely gppeded the dismissd of her
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complaint to the Director of DOE’ s Office of Hearings and Appeals (OHA). 10 C.F.R. §708.18. The
OHA Director denied Ms. Blakely’s appeal on April 3, 2002.

On April 4, 2002, FFl laid off Ms. Blakdy, aong with 60 other FFI employees, as part of ongoing
downgzing at the Fernald site. On April 9, 2002, Ms. Blakely filed anew Part 708 complaint with the
Manager of DOE/OFO, dleging that her termination was a retdiatory action. She claims she was
terminated “because | challenged the safety bads for the Wagte Pits Remedid Action (WPRAP); |
requested the Office of Inspector Generd to investigate; and | filed a previous 10 CFR 708 complaint for
rediaion.” Adminigrative Record of Investigetive File, VBI-0086 (hereinafter “AR”) a 14. DOE/OFO
fowaded this complaint to the OHA, and the OHA Director appointed a aff attorney to investigate the
aomplaint. After the investigator issued his report on September 30, 2002, the OHA Director gppointed
me as hearing officer in this case. | convened a hearing held at Cincinnati, Ohio, on December 10-12,
2002. The OHA received post-hearing submissions from the parties and closed the record on March 27,
2003.

[l. Analysis

It is the burden of the complainant under Part 708 to establish "by a preponderance of the evidence that
he or she made a disclosure, participated in a proceeding, or refused to participate, as described under
§ 708.5, and that such act was a contributing factor in one or more dleged acts of retdiation againg the
employee by the contractor." 10 C.F.R. § 708.29. If the complainant meets his burden of proof by a
preponderance of the evidence that his protected activity was a " contributing factor” to the dleged adverse
actions taken againgt him, “the burden shifts to the contractor to prove by clear and convincing evidence
thet it would have taken the same action without the employee s disclosure, participation, or refusd.” 1d.
Accordingly, in the present case, if Ms. Blakdly establishes that a protected disclosure, participation, or
refusal was afactor contributing to her termination, she is entitled to relief unless FFl convinces me that it
would have terminated her even if she had not engaged in any activity protected under Part 708.

After consdering the record established by the parties submissons and the testimony presented & the
heaing, for the reasons stated below | find that Ms. Blakely engaged in protected activity under Part 708
begimingin Odiaber 2000 with communications to her employer and the DOE Office of Inspector Generd
(DOENG), and continuing with the filing of her first Part 708 complaint in February 2001. However, | have
conduded thet Ms. Blakely has not met the burden of proving by a preponderance of the evidence that her
protected activities contributed to her termination. Even assuming that Ms. Blakely’s protected activities
contributed to her termination, | find that FFl has shown by clear and convincing evidence that it would
have terminated Ms. Blakely absent those activities.
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A. Whether Ms. Blakely Engaged in Activity Protected Under 10 C.F.R. § 708.5

Ms Blakdy dlegesin her present complaint that she was terminated “because | chalenged the safety basis
for theWaste Pits Remedia Action (WPRAP); | requested the Office of Inspector Generd to investigate;
and | filed a previous 10 CFR 708 complaint for retdiation.” Letter from Elaine M. Blakdy to Susan
Brechbill, DOE/OFO (April 9, 2002).

The Part 708 regulations states that the following conduct by an contractor employee is protected from
reprisa by his employer:

@ Diddasngto a DOE officid, amember of Congress, any other government officia
who hesregponghility for the oversight of the conduct of operations at a DOE Site,
your employer, or any higher tier contractor, information that you reasonably
believe reveals-
D A subgtantid violation of alaw, rule, or regulation;
2 A subsgtantia and specific danger to employees or to public health or safety; or

3 Fraud, gross mismanagement, gross waste of funds, or abuse of authority; or

(b) Participating in a Congressional proceeding or an administrative proceeding conducted
under this regulation; or

1 The report of investigation in this case stated, inter alia, that because “the complaint that Blakely filed in
February 2001 was dismissed,” the “only issue to be considered in thisinvestigation is whether the termination
of Blakely’s employment in April 2002 was retaiation for her pursuit of a Part 708 claim.” Report of
Investigation (ROI) at 2 & n.1. Theinvestigation therefore did not consider whether the termination was
retaliation for her earlier alleged protected activities, i.e. her disclosures related to WPRAP in September 1998
and her disclosures to the DOE | nspector General, which took place in the fall of 2000.

| believe the investigation framed the issue in this case too narrowly. Clearly, the fact that Ms. Blakely’'s
February 2001 complaint was dismissed as time-barred precludes her from raising in anew complaint allegations
of reidiation that formed the basis of her earlier complaint. For example, as Ms. Blakely was barred in February
201from complaining of her March 1999 transfer, she surely is barred from raising the same issue in her April
2002 complaint now before this office. Thus, | agree with the investigation’ s finding that the only allegation
of retaliation not time-barred is her termination. However, while the regulations clearly bar allegations of
retaliation that occur more than 90 days before the filing of a complaint, they just as clearly do not bar
dlegationsaof protected conduct, no matter when they occurred, so long asthey are alleged to have contributed
to aretaliatory action taken within the 90 days preceding the filing of the complaint. Thus, | determined prior
tothe hearing that Ms. Blakely should be allowed to argue that protected conduct aside from the filing of her
February 2001 complaint were contributing factorsin Fluor Fernald's decision to terminate her. Electronic Mail
from Steven Goering, OHA, to Mark Sucher, FFI, and Elaine Blakely (November 21, 2002).
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(© Sijett to § 708.7 of this subpart, refusing to participate in an activity, policy, or practice
if you believe participation would --

1) Condiitute a violation of afederd hedth or safety law; or

2 Caueyouto have areasonable fear of serious injury to yourself, other employees,
or members of the public.

10 C.F.R. § 708.5.
1. DisclosuresPrior to October 2000

[ will first examine evidence of disclosures that predate Ms. Blakdly' s later communications with DOE/IG
and her employer in October 2000, the protected status of which will be discussed further below. | find
thet Ms Blakdy hesnot proven by a preponderance of the evidence that these earlier disclosures condtitute
activity protected under Part 708. Ms. Blakely refersto a number of documentsin an attempt to prove
that she engaged in activity protected under Part 708 when she “chalenged the WPRAP safety basis”
Complanant's Post-Hearing Brief a 1-3. However, only one of them predates her October 2000
disclosures? This document is a handwritten note to the WPRAP project manager, Bob Fellman, dated
October 9, 1998, “Re: Revised Hazard Category Caculations submitted for blue sheet review o,
10/09/98." It Sates:

2. Ms. Blakely indicated prior to the hearing in this matter that some documentary evidence of her disclosures
might be missing. “I did assemble several 'safety basis development' files so someone could recreate the
thought process from the [sic] pre-Sept. 18, 2002. However, the record which | left was altered by the Records
Cugtodian, by hisown admission. Whether those documents survived his editing of the Administrative Record
or not, | do not know.” Electronic Mail from Elaine Blakely to Steven Goering, OHA (November 25, 2002).

FFl argues that Ms. Blakely’s allegation regarding “editing of the Administrative Record” by an FFI records
custodian is “unfounded and should be disregarded. First, Ms. Blakely never identified a single specific
document that she believed to be missing. Second, Ms. Blakely never requested the production of any such
records so that she could review them. Third, her own exhibits include the exchange of e-mail messages
involving Ms. Blakely and the records custodian that demonstrates the lack of foundation for her allegation.
In this exchange, the records custodian makes it clear that he destroyed only duplicate copies of certain
documents. Where he had a question about whether the documents should be in the record, he returned the
documents to Ms. Blakely for review. Fourth, Ms. Blakely’s exhibits also include an evaluation by the OFO
(inresponseto Ms. Blakely’s OIG complaint) concluding that the Fluor Fernald records custodians complied
withapplicele procedures. Thereisno basisfor Ms. Blakely’ simplication in her OIG complaint and at various
points during the hearing that there would be written documentation supporting her allegations but for some
misconduct by other Fluor Fernald personnel. Indeed, Thurle Mossindicated in histestimony that six boxes
of records left behind in WPRAP by Ms. Blakely were available for review, but Ms. Blakely made no request
to review the documents.” Respondent’s Post-Hearing Brief at 5 (citations omitted).

| agreewithFH. M's. Blakely may not escape her burden of proof in this proceeding by making unsubstantiated
allegations of improper document destruction.
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| regret that | cannot support you in this matter. | have asked you not to put mein a
pogtion where | would be compelled to disobey adirect order. | understand that by not
supporting you in this review, | am placing my dmost 12 years of employment at the
Fernald ste in jeopardy.

| cannot act contrary to my conscience. | have faith that my actions are the right actions
to take in this matter.

Respondent’ s Exhibit R.

Thereissmpy rothing in this cryptic communication that one could reasonably believe reveds a subgtantia
vidation of alaw, rule, or regulation; a substantial and specific danger to employees or to public hedth or
sdy; or fraud, gross mismanagement, gross waste of funds, or abuse of authority. This note is therefore
not a disclosure protected under Part 708.

Ms Blakdy acknowledges that there is “little in writing to document that | challenged [the WPRAP safety
besis|; my discussions with Mr. Fellman were verbd, there were one or two hand-written notes from me
tonm.” Electronic Mail from Elaine Blakely to Steven Goering, OHA (November 25, 2002). Thus, the
complanat pants to Mr. Fellman’s hearing testimony to support her contention that she made a protected
dsdosre Complainant’s Post-Hearing Brief a 2. However, Mr. Felman’s recollection of Ms. Blakely's
communication is smilarly devoid of any information the disclosure of which is protected under Part 708:

A My recollection of thisis that you stated ether that you had mora o
ethical objections and that is as far as it went, that for whatever those reasons were, you
could not participate any further in the activities that we had now embarked upon using
Doug Danids aswell asthat database, which had been basicaly signed off on -- &t least
in my opinion, and | think there is a document somewhere on that, but anyway, the ded
IS, yes, you told me that you had ethical or -- | don't remember the words -- mora

objection.
Q You dont recdl if | had explained them.
A Y ou did not explain them to my recollection.
Q And did you ask for an explanation?
A No.

Transcript of Hearing (hereinafter “Tr.”) at 298.

Ms. Blakely ds0 cites the testimony of another FFI manager to whom she reported at WPRAP, Thurle
Maoss Complanant’s Post-Hearing Brief a 2. However, Mr. Moss s testimony merdly confirmsthat Ms.
Blakely never explained in any more detal the basis for the concern set forth in the October 9, 1998
handwritten note quoted above. Tr. a 755.
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Thus, while there is evidence that Ms. Blakely raised “mora or ethical objections’ to participation on the
WPRAP project, there is no evidence that she ever specified what those objections were in away that
could possibly bring her disclosures under the protection of 10 C.F.R. § 708.5.3

Asauch, Ms. Blakdly has not met her burden to prove by a preponderance of the evidence that she made
any ddoares related to WPRAP, or engaged in any other activity protected under Part 708, prior to her
communications to DOE/IG and FF management beginning in October 2000, which | will address next.

2. Disclosures Beginning in October 2000

On October 24, 2000, Ms. Blakdy sent a memorandum to FFI management, a copy of which she
provided to DOE/IG on October 25, 2000. In this memorandum, Ms. Blakdy’ s disclosures begin to focus
gadficdly on questions of safety at WPRAP, and thus move into territory protected under Part 708. For
example, the memorandum contains the following:

In September 1998, | withdrew my support for completion of the safety basis
dooumertation because | considered the direction [of] the Project, Safety Analysis Team,
and Independent Safety Review Commiittee to be inconsistent with my knowledge of the
waste pit materid characteristics, my best judgement as a mechanica engineer, and my
best judgement as a safety andy<t.

| knew that if | was correct, then the Project would have continuing problems with safety
isses. There would be nonconformance reports, incident reports, change proposals and
project delays. These would not be immediate problems, but appear as the project
progressed. These events have since occurred and are a matter of record.

Memorandum from Elaine Blakely to Lynn Macenko (October 24, 2000). FFI contends that this
disclosure “dill fails to articulate information that discloses a reasonable belief that one of the specified
problems listed in Section 708.5(a) had occurred.” Respondent’s Post-Hearing Brief a 14.

3. In its post-hearing brief, FFI notes two other written communications not cited by the complainant.
Respondent’ sPost-Hearing Brief at 12-13. Thefirst isadocument authored by Ms. Blakely and dated February
9,2000. Init,she relates that she “withdrew as the designated project engineer for safety analysisin September
1998 because, in my opinion, the WPRAP Project Manager and Engineering Manager expected me to perform
and support activities [that] | considered unethical.” Complainant’s Exhibit 1. The secondisaJuly 18, 2000
decronicmal authored by Ms. Blakely, in which she contends that “WPRAP released me because | would not
support an activity | considered unethical. . . . | had become a continuous reminder that someone
knowledgeable in safety analysis did not approve of the direction the project was taking with respect to
establishing their safety basis.” Id. | agree with FFI that neither of these communications reveals the type of
informetion required to make them protected disclosures under Part 708. While both mention safety in general,
natherreveds a* substantial and specific danger to employees or to public health or safety.” 10 C.F.R. § 708.5.
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| find the above disclosure protected under Part 708. While the statements in her memorandum are generd in
reture, they must be understood in context. The purpose of WPRAP is to remediate the contents of waste pits
containing low-leve radioactive waste byproducts of uranium and thorium processing generated at the Fernald
ste* To dlege “continuing problems with safety issues’ that “have occurred and are a matter of record” a a
hazardous waste site such as WPRAP certainly reveds a “subgtantid and specific danger to employees or to
public hedlth or safety.”

The same can be said of a December 6, 2000 e ectronic mail message Ms. Blakely addressed to the recipients
of her October 2000 memorandum (DOE/IG and FFI management personnel). In this message she states, “It
ismy aontention that the data used to determine the [WPRAP] hazard category determination were manipulated
to achieve a pre-conceived answer. . . . There are dso worker safety issuesif the process used to identify and
evdugtepotentid hazards isflawed.” Electronic Mail from Elaine Blakely to Ray Madden, DOE/IG (December
6,2000). Ms. Blakely was apparently of the opinion that the data and the process used to identify and evauate
potentia hazards on the WPRAP project were flawed and had been manipulated to achieve a preconceived
amsve. Again, given the nature of WPRAP, it isnot at dl unreasonable to conclude that such a Stuation, if true,
would pose a substantial and specific danger to employees or to public hedth or safety.

FFI raises afair question asto whether Ms. Blakely could have reasonably believed that the “direction” of the
WPRAPprgett infat had negative safety implications. Respondent’s Post-Hearing Brief at 11-12. FFI offered
persuasive testimony that the change in the assumptions as to the contents of the waste pits resulted in amore
conservative analyss of the dangers posed in the remediation process. See, e.g., Tr. at 612. It appears,
however, that Ms. Blakely’' s concerns were not focussed on the merits of the new methodology as much ason
the way in which the old methodology for analyzing the contents of the waste pits was discarded. She testified,

Tharewasno atampt on the part of those who came in September 1998 to understand what built
thremahodology that we used. There were alot of thingsin there. It wasn't just that these were
the numbers that were -- the upper confidence level. There were reasons why we chose those
numba's and the reasons for that choice were never explored. There was a presumption on the
pat of theleedership team that it was done for this reason. There was no attempt to go back and
understand why.

Tr. at 457-58.

Inher October 2000 memorandum, Ms. Blakely made clear her opinion that the “direction” taken by WPRAP
would leed to* continuing problems with safety issues.” In December 2000, she warned of an impact on “worker
safety” caused by a“flawed” methodology. She has explained the basis for her beliefs, i.e,, that going forward
withanaw methodology without fully understanding the old has negative safety implications. In thisingance, she
may have been wrong, but | am not prepared to

4. “Waste Pits Remedial Action Project,” http://www.fernal d.gov/Cleanup/wpits.htm.
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findthet Ms Blakely’ s concerns were so basaless that they are outside the zone of reasonable belief. | therefore
conclude that both of these communications are protected disclosures under Part 708.

3. February 2001 Part 708 Complaint

There is no dispute that by filing her first Part 708 complaint in February 2001, Ms. Blakely was “ participating
in...anadmndrative proceeding conducted under this regulation” and therefore her filing was activity protected
urder Part 708. 10 C.F.R. § 708.5(b); see Electronic Mail from Mark Sucher, FH, to Steven Goering, OHA
(November 21, 2002).

B. Whether Ms. Blakely’s Protected Activity Was a Contributing Factor in Her Termination

As will be discussed in more detall below, Ms. Blakely was terminated from employment on April 4, 2002.
Clearly, termination is an action with respect to Ms. Blakely's employment, and therefore would fal within the
Part 708 definition of retdiation. 10 C.F.R. 8 708.2. Moreover, Ms. Blakely clearly met the regulatory time
congraints by filing her complaint on April 9, 2002, within 90 days of this dleged retdiatory action. 10 C.F.R.
§ 708.14. The next question is whether Ms. Blakely's protected activity was a contributing factor in her
termination.

In prior decisons of the Office of Hearings and Apped's, we have established that,

A protected disclosure may be a contributing factor in a personne action where “the official
teking the action has actua or congtructive knowledge of the disclosure and acted within such a
period of time that a reasonable person could conclude that the disclosure was afactor in the
personne action.”

Charles Barry Del.oach, 26 DOE 1 87,509 at 89,053-54 (1997) (quoting Ronald Sorri, 23 DOE 1 87,503
at 89,010 (1993)); Ronny J. Escamilla, 26 DOE 1] 87,508 at 89,046 (1996).

1. TheOfficial Taking the Action Was Ms. Blakely’s Supervisor, Shelby Blankenship

Inthe present case, Ms. Blakely' s termination was part of an ongoing process of downsizing at the Ferndd ste.
Tr.a 38595, Inthis process, severa rounds of layoffs have occurred. 1d. Ms. Blakdy has not aleged that the
agoing downsizing, or the particular layoffs that occurred on April 4, 2002, in which Blakely and 60 other FFI
employessweare terminated, was motivated in any way by her protected activity. | would, in any event, find such
an dlegation implausble on itsface.

Aspat of the Involuntary Separation Process (1SP) that preceded the April 4, 2002 layoffs, at least 25 different
job categories were targeted for reductions in personnel, including Ms. Blakely's category of Engineer.
Respordent’ s Exhibit K. In the Engineer category, FF management set a target reduction of five postions. 1d.
Because two engineers voluntarily separated prior to the April 4 layoffs, only three engineers were involuntarily
Separated, i.e. terminated. 1d. Again, Ms. Blakely
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hesnat dleged thet FFI management’ s decision to reduce the number of Engineer positions by five was motivated
by a desire to terminate her. Moreover, | find it highly unlikely that Ms. Blakely’ s protected activity could have
ledto, orinany way contributed to, a decison by FF to layoff four of Ms. Blakely’s fellow engineers as a pretext
to adso terminate Ms. Blakely.

Therebeing no plausible connection between Ms. Blakely’ s disclosures and the April 4 layoffsin generd, or the
decision to reduce the number of engineers by five, “the officia taking the action” in the present case would by
necessity be the officia(s) whose decisons resulted in Ms. Blakdly being one of the three engineers who were
ladof onApil 4, 2002. After examining the details of the ISP process, | conclude below that “the officid taking
the action” in this case was Ms. Blakdly's supervisor a the time of her termination, Shelby Blankenship.

For each potentially affected employee, the ISP process required the employee’ s supervisor to fill out an
“Individual Employee Rating Form.” Mr. Blankenship completed Ms. Blakely's form in February 2002.
Respondent’s Exhibit L. As was the case with 22 other engineers, Ms. Blakely was rated in Six categories,
“Initiative,” “Communication Skills” “Quality of Work,” “Work Habits,” “Technicd Knowledge,” and “ Skills
Amdicdality” 1d. On afive-point scae, Ms. Blakely scored the next to lowest reting in five of the Six categories,
and scored a“3" in one category, “Work Habits.” 1d. For purposes of comparing ratings, each employee's
raings were averaged for the Six categories (assgning 1 point for the lowest rating and 5 points for the highest),
using the following weghting:

Ms Blakdy’'s Rating

Initidive 20% 2
Communication Skills 20% 2
Quadlity of Work 10% 2
Work Habits 15% 3
Technicd Knowledge 15% 2
Sills Applicability 20% 2

Respondent’s Exhibit H. Thus, Ms. Blakdly’ s weighted average rating was 2.15, on a scale from 1 (worst) to
5(best). Respondent’s Exhibit J. Compared against the 22 other employees in the Engineer job category, Ms.
Blakdy ranked last, the next highest average score being 2.55, held by both the second and third lowest ranked
employees. Combining these ratings with the need to reduce the number of Engineers by three, FFl choseto
teminate the three lowest rated employees. This process was followed in other job categories as well, such that
thereisnoevidence that FH chose a particular process for terminating engineers in an attempt to retdiate against
Ms. Blakely. Tr. a 504. Ms. Blakely admitsas much. Tr. at 667-69.

Themahod far rarking engineers differed from other job categories only in the weights that were assgned to each
kill category. Looking at Ms. Blakely’ srating in each category, and to the weights assigned each category, |
cannot conclude that the weighting of one category versus another
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contributed to Ms. Blakdy’'s last place ranking. For example, Ms. Blakdly's “sirongest” category, “Work
Habits,” was assigned a 15% weight. But even had that category been given the heaviest weight of 20%, Ms.
Blakely' s weighted average would have increased only dightly, from 2.15to 2.3.

Thus put smply, the FFI officia whose decision resulted in Ms. Blakely’ s termination was the person who filled
out her Individua Employee Rating Form, her supervisor Shelby Blankenship.®

2. Whether Mr. Blankenship Had Actual or Congtructive Knowledge of Ms. Blakdy’'s
Protected Activity

Mr. Blankenship testified at the hearing in this case, and was asked specifically whether he was aware of Ms.
Blakely’ s disclosures to DOE/IG or her February 2001 Part 708 complaint. With respect to her Part 708
complaint, Mr. Blankenship testified asfollows.

THEHEARING OFFICER: Did you become aware that she filed a Part 708 complaint
with the Department of Energy in February 20017
THE WITNESS: | don't know if | was aware of thisin that time frame or not.

Tr. a 860. Adde from this testimony, there is no evidence in the record that sheds any light on whether Mr.
Blankenship was aware of Ms. Blakely’'s February 2001 Part 708 complaint.® Given this lack of evidence, and
the fact that Ms. Blakdly bears the burden of proving that her protected activity contributed to her termination,
| cannot conclude that Mr. Blankenship was aware of her February 2001 complaint. However, Mr.
Blankendhip stedlified that in December 2000 or January 2001, Ms. Blakely informed him of her communications
with DOE/IG. Tr. at 859-60.

3. Whether Mr. Blankenship Acted Within Such a Period of Timethat a Reasonable
Person Could Concludethat the Ms. Blakely’s Disclosuresto DOE/IG were a
Factor in Her Termination

Mr. Blankenship testified that Ms. Blakdy told him of “complaints’ to DOE/IG in ether December 2000 or
January 2001, shortly after he became her supervisor. The action taken by Mr. Blankenship

5. Ms. Blakely allegesthat the “ system used by [FFI] Human Resources (HR) to ensure that skills assessments
were performed uniformly either failed or were [sic] not applied to my case.” However, Ms. Blakely cites
testimony that merely describes the processes used by FFI HR as they are applied to all employees, not only
Ms. Blakely. Complainant’s Post-Hearing Brief at 5 (citing Tr. at 698-700, 831-34, 871, 873-877). Thus, this
tetimony is not evidence that a non-uniform application of the skills assessment process played arolein Ms.
Blakely’ s termination.

6. In the absence of actual or constructive knowledge of protected activity, such knowledge has been imputed
to the person alleged to have engaged in retaliatory action, upon a showing “that the person was influenced
by the negative opinions of those with knowledge of the protected conduct.” Janet Benson, OHA Case No.
VBA-0082 (August 21, 2002). Because Ms. Blakely has made no such showing, | will not impute others’
knowledge of her protected conduct to Mr. Blankenship.
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that caused Ms. Blakdly's termination, his completion of her Individud Employee Rating Form, took placein
February 2002. Thus, Mr. Blankenship filled out the rating form 14 months after Ms. Blakely’ s December 2000
communicaions to DOE/IG, and approximately 13 months after Mr. Blankenship recals being informed of these
communications.

Based on this period of intervening time (13 months), would a reasonable person conclude that Ms. Blakely's
dsdosresto DOHIG were afactor in the ratings Mr. Blankenship gave Ms. Blakdly on the Individuad Employee
Rating Form? While there certainly can be no mathematica formula to make this determination, | note that
decigons in prior Part 708 cases have rdlied on closer tempora proximity in reaching a concluson that a
protected activity contributed to an adverse personnel action. Those decisions range from cases where adverse
action came the same day as protected activity, Timothy E. Barton, OHA Case No. VWA-0017 (April 13,
1998), or where aseries of protected activities are intergpersed with adverse actions, e.g., John Gretencord,
OHA Cas=No. VWA-(033 (November 4, 1999), to a case where the adverse action took place 9 months after
the protected activity, Luis P. Slva, OHA Case No. VWA-0039 (February 25, 2000). On the other hand, a
protected disclosure was found not to be a contributing factor in an adverse action that took place 24 months
later. Jean G. Rouse, OHA Case No. VBH-0056 (March 6, 2001).

Thus, there is no precedent in Part 708 cases for finding that a period of 13 monthsis sufficiently short to infer
a connection between a protected activity and an adverse personnd action. Of course, “[dpplying a
reesonabl e-person standard to this issue requires considering the circumstances of each case” Barbara Nabb,
OHA Caz=No. VBA-0033 (April 5, 2000). For example, in the Nabb case, “dthough more than seven months
passed between the two events, it is reasonable to conclude that contractor officials did not forget about Ms.
Nabb or her dsclosures in the interim, particularly in light of the ample evidence of Ms. Nabby's outspoken nature
andthenumber and variety of Stuations in which she had made her disclosures” 1d. By contradt, in the present
cae, Mr. Blankership' s knowledge of Ms. Blakely’ s protected activity was limited to her disclosures to DOE/IG
in the fdl of 2000. Nor is there any evidence that Mr. Blankenship would have been reminded of these
dgdoaresay timedter Ms. Blakdy informed him of them in December 2000 or January 2001. Although it may
begppropriate under more compdling circumstances, the present case is not one that cals for stretching the outer
limits of sufficient tempora proximity to 13 or more months.

4. Other Circumstantial Evidence Cited by Ms. Blakely

The“tempard proximity” analysis discussed above is one way to support an argument that protected activity was
a contributing factor in dleged retdiaion. But the Part 708 regulations do not limit acomplainant to only this
means of meeting her burden of proof, and Ms. Blakely cites other evidence in contending that she has met her
burden. Complainant’s Post-Hearing Brief at 5-6. However, | conclude below that the evidence to which she
refers does not prove that her protected conduct contributed to her termination.

Ms Blakely cites instances where she “was reassigned to groups who stated that they had no work for me,” the
“system used by [FFI] to ensure that skills assessments were performed uniformly either
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faled or were [sc] not applied to my case,” and her “work assgnments often involved tasks which were limited
by my work resridions.”  She dso notes that she was labeled as“ disruptive” and “difficult.” Complainant’s Post-
Hearing Brief at 5-6.

It is important to reiterate here, as discussed above, that Ms. Blakely’s first protected activity occurred on
October 24, 2000, with her memo to FF management. Thus, any actions dlegedly taken againgt her prior to that
date could not have been in retdiation for protected activity. Ms. Blakdly's reassgnments are a case in point.
Ms. Blakely was assgned three different jobs after she left WPRAP in March 1999, and before she began to
work for Shelby Blankenship in January 2001. However, these three assignments began, respectively, in March
1999, February 2000, and June 2000. See Tr. a 226. Similarly, while Ms. Blakely notes that her “work
asggmatsatten involved tasks which were limited by my work redtrictions” she refers to assgnments given her
prior to any of her protected activities. As aresult, none of these reassgnments, or the way in which they were
hendled, could possibly have been in retdiation for her protected activities, Snce no protected activities had yet
occurred.’

Ms. Blakdy’'s reassgnment to Mr. Blankenship's organization, occurring in late 2000 or early 2001, did take
placedter shehed engaged in protected activity. However, responding to questions posed by Ms. Blakdy, Mark
Chanry, the FH officid respongble for making the reassignment, testified credibly that he smply transferred Ms.
Blakey to where there was an opening he believed matched her qudifications.

Q[By Ms. Blakdly]: Do you recdl towards the end of the year 2000 | had brought
up an issue with Walt Fick?

A Yes.
Q Can you describe from your memory what that was?
A I'm not sure what the specific issuewas. | know that near that time -- | know

that you and Walt had some red differences, | guess, between you two, as far as the work
environment went and that's what | remember.

Q Do you remember me describing it as ahogtile work situation?

A Y ou may have.

Q From the time when we had these discussions on the work situation with Wat
Fick that it was not particularly workable for me at that time, when was the decison made to
reassgn me?

7. Inher post-hearing brief, the complainant also raises anew an allegation that she had complained concerning
her treatment by FFI medical personnel, but that the complaint was not addressed or resolved. Complainant’s
Post-Hearing Brief at 6. This allegation concerns events that took placein April 1999, see Tr. at 807, prior to
herfirst protected activity on October 24, 2000, and therefore could not have been connected to her protected
activities.
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A If you are looking for a discrete time period, | don't know. | think it was rather
quickly. ... But basicdly, openings were made available within facility engineering, | believe, and
at that point, obvioudy your technical background was more suited to facility engineering . . . ,
somethingmoretechnica towards the engineering field, and that it was supported by the openings
that were available in Shelby [Blankenship]'s operdtion. . . .

Q And this occurred shortly before or shortly after this Walt Fick situation.

A About the same time.

Q About the same time as Wt Fick, things started coming up. When you were
discussng with Bob Nichols or whoever dsein that organization, trying to find a place for me,
were you presenting me as agenera engineer or as amechanica engineer or as an engineer of
whatever classfication?

A Bascdly, | provided your resume at that time and that was pretty much the way
it was presented with -- that was the way it was presented.

Tr. a 175-77. Itiseven difficult to describe this transfer as a negative action toward Ms. Blakely. Thereisno
dispute that Ms. Blakely had a strained relationship with her supervisor prior to the transfer, Walt Fick, under
whom she claimed to have been subject to a “hostile work situation.”® Viewed in this context, moving Ms.
Blakely to a different job looks to be an attempt to do something positive for her.

Ms Blakely aso contends that, once she was in Mr. Blankenship's group, he “excluded me from staff meetings
withtre engineersthat | worked with; Mr. Blankenship did not have regular contact with me nor did he respond
to my requests for technical direction; and Mr. Blankenship was aware that | had contacted the Office of
Ingoector Generd.” Complainant’s Post-Hearing Brief at 5. However, each of these contentions are either not
supported by the record, or are not evidence of any retaiatory intent on the part of FFl or Mr. Blankenship.

First, the tesimony of one of Ms. Blakdy’s co-workers under Mr. Blankenship supports Ms. Blakely's
cortention that regular meetings were held by Mr. Blankenship with engineers who worked in the same building
ashedd, and that these meetings did not include Ms. Blakely, who worked in another building. Tr. at 235-36.
However, another of Ms. Blakely’'s co-workers tedtified that there were no such meetings, as did Mr.
Blankendhip. Tr. at 102-03, 866, 868-69. Moreover, even if there were such meetings and Ms. Blakely did not
attend, | could conclude from those facts

8. M's. Blakely does not claim that this allegedly “hostile work situation” was in retaliation for her protected
adivity. Itwould, in any event, be difficult to make such a connection. Ms. Blakely began working for Mr. Fick
inthesummer of 2000, several months before her first protected disclosure in October 2000, and worked for him
until she transferred to Mr. Blankenship’s group in January 2001. Mr. Fick’s testimony indicates that the
relationship between the two was strained from the outset, see, e.g., Tr. at 257-58, and that Mr. Fick had no
knowledge of Ms. Blakely’s issues, whether they were raised during her time at WPRAP or in her protected
disclosuresto FFI management and the IG. Tr. at 278-79.
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donethet she was excluded from the meetings. And there is no other evidence in the record that would lead me
tothat concluson. Findly, even if Mr. Blankenship chose to hold certain meetings with only the engineersin his
building, thisis not on its face a negative action aganst Ms. Blakely.

Saoond, therecord does not support Ms. Blakely' s contention that Mr. Blankenship did not have regular contact
with her. Mr. Blankenship testified that, when Ms. Blakdy first began working for him, he held one-on-one
mestings with her

evaywek or every other week. Perhaps less frequently than that, but no more often than once
aweek, | don't believe.
BY MS. BLAKELY:

Q Okay. What were the purpose of those meetings?

A J to -- just to provide you some support and some -- kind of get you kicked
off and get you moving on your work.

Q Why were they discontinued?

A I'munebleto provide thet level of one-on-one support over along period of time.

Tr.a8%. Ms. Blakely aso cites numerous e-mail exchanges between her and Mr. Blankenship. These emails
indicate that, in fact, there was regular contact between Ms. Blakely and Mr. Blankenship, abeit eectronicaly.
Although Ms. Blakely contends that Mr. Blankenship did not respond to the requests for guidance submitted by
e-mail, Mr. Blankenship provides a reasonable explanation for thisin his testimony.

Q Okay. Asamarneger, you have engineering -- engineers reporting to you. Those
engnears communicate back and forth by e-mail for whatever reason. At some point -- the gist
of those emailsis arequest for aresponse. It isarepetitive request for a response that's not
dosng. At what point as amanager do you decide, let's cease the e-mails back and forth and
have a st-down discusson?

A Wel, we did that on numerous occasions and that didn't -- that didn't produce
aresolution. It just generated another series of questions. So that -- in my -- in my mind, that
became an unproductive process and | didn't have time to support it.

Tr. at 896.

Hrely, Ms. Blakely cites to testimony by people outside of Mr. Blankenship’s group describing her as“ difficult”
and “disruptive” Complainant’s Post-Hearing Brief a 6 (citing Tr. at 188, 201-03, 259, 260-61). However,
thereisro evidence that Mr. Blankenship's opinion of Ms. Blakely wasin any way influenced by those of others
withwhomde had worked. Mr. Blankenship credibly testified at the hearing in this maiter asto why, from first-
hend eqerience, he found Ms. Blakely difficult to supervise. Nothing in that testimony indicates thet his opinion
was in any way based on Ms. Blakdly’s protected activities. Rather, Mr. Blankenship stated that Ms. Blakely
“required ahigh
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level of supervison. You required an awful lot of interaction in order to get things done whereas | was
acaudomad togving engineers work and they -- they performed it without much direction.” Tr. at 911; seeinfra
pp. 18-20 (discussing basis for Mr. Blankenship’s opinion that Ms. Blakely was relatively unproductive, needed
too much supervison, and tended to be argumentative).

Based on the above, | find that Ms. Blakely has not met her burden of proving by a preponderance of the
evidence that her disclosures to DOE/IG were a contributing factor in Mr. Blankenship’s low ratings of Ms.
Blekdy that led to her termination. Moreover, as | discussin the following section, even if | were to assume that
Ms Blakely’s protected activities were contributing factors in her termination, | would find that FFl has proven
by clear and convincing evidence that it would have terminated Ms. Blakely had she engaged in no activity
protected under Part 708.

C. Whether FFI Would Have Terminated Ms. Blakely Absent Her Protected Activities

Asdsused above, Ms. Blakdy’ s termination in April 2002 was aresult of the low ratings Shelby Blankenship
gaveher onan Individua Employee Rating Form he completed in February 2002. Below | discuss whether Ms.
Blekdy wouid have received these low ratings, or & least ratings low enough to rank her among the bottom three
inthe Engineer job category, had she made no protected disclosures to DOE/IG and FFI beginning in October
2000 nor filed a Part 708 complaint in February 2001.

Agan the fact that Ms. Blakely' sfirst protected activity occurred on October 24, 2000 is an important piece of
the andyss. Obvioudy, any actions dlegedly taken againgt her prior to that date clearly reflect events asthey
would have occurred had Ms. Blakely engaged in no activity protected under Part 708.

Thus Ms Blakely’ s experience working in the WPRAP project, which she left in March 1999, provides agood
exarpled how she fared in the absence of protected activity. It aso, in my opinion, isthe key to understanding
why Ms Blakely found hersdf without a job after the April 2002 ISP. Ms. Blakdy describes the circumstances
which led to her departure from WPRAP as follows:

| say that WPRAP released me because | would not support an activity | considered unethical.
| was the same employee then as | had been the two previous years. The project liked me well
enoughtodffer me afull time position and even had my responsibilities delinested in their Project
ExecuionHan. The difference was that now | had become a continuous reminder that someone
knowledgesble in safety andysis did not gpprove of the direction the project was taking with
regpect to establishing their safety basis. This disgpprova was so greet that | refused to support
the activity, withdrew from it, and diverted my energies to closing some outstanding reports.

AR at 153.
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Essentially, Ms. Blakely refused to do the work that she was assigned. As FFI points out, “While another
company might well have disciplined or terminated Ms. Blakely for her insubordination, Huor Fernad went out
of itswey toatempt to find other meaningful work for her; thisis hardly an act of retdiation.” Respondent’s Post-
Heaing Brief at 21. Had FFI taken such action, it would not have run afoul of Part 708, as Ms. Blakely had not
ye engegedin any conduct protected under the regulations.® Disagreement with management doneis not abas's
for affording protection to an employee under Part 708. Narish C. Mehta v. Universities Research
Association, 24 DOE 187,514 at 89,065 (1995). In any event, the hearing testimony of the WPRAP project
director describes the steps he took to find her new work.

Q Can you describe the process that used to ultimately find me a place outside of
WPRAP to work? My subsequent assgnment?

A ... Thefirg thing | did was to try to accommodate you through the new
operating regime, which was unacceptable to you.

Q Which -- to dlarify, was Doug Danid'sinclusion.

A That is correct.

Q Okay.

A The next thing | did was | talked to others to seeif there was some kind of job
that we could give to you within the organization that frankly saved your participation. |
conddered your participation to be net positive, Elaine. There was never an issue likethat. | was
dismayed that you were unable to accept Doug's primacy in that particular role. So, | went
around and | said wdll, what can we do interndly? Would could | do to try to find a spot for
you?

9. The Part 708 regulations do prohibit retaliation, under certain specified circumstances, against a contractor
employee"refusng to participate in an activity, policy, or practice...” 10 C.F.R. § 708.5(c). Inthe present case,
itisnot necessary to determine whether the circumstances surrounding Ms. Blakely’ srefusal meet the criteria
set forth in that section, since another section of the regulations states,

You may file a complaint for retaliation for refusing to participate in an activity,
policy, or practice only if:

(@Before refusing to participate in the activity, policy, or practice, you asked your
employer to correct the violation or remove the danger, and your employer refused
to take such action; and

(b) By the 30th day after you refused to participate, you reported the violation or
dangerous activity, policy, or practice to a DOE official, a member of Congress,
another government official with responsibility for the oversight of the conduct of
operdions at the DOE site, your employer, or any higher tier contractor, and stated
your reasons for refusing to participate.

10 C.F.R. § 708.7. Thereisno evidencein therecord that Ms. Blakely took either of the two actions required
to bring her refusal to participate within the protection of Part 708.
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THE HEARING OFFICER: Let mejudt darify. Interndly, you mean within --

THE WITNESS: Within the project, within my own project. What could we do? |
couldn't find something that made alot sense. Then | prepared and | submitted to Dennis a
datemat of potentia participation -- a statement of work, ajob description, if you will, wherein
youmight havearole to support our legal team, because they were very often getting -- you were
really knowledgesble about process knowledge, where data sources resided, the various
infamation that we had and | thought, wdll, | know that there are inquiries going on within legd,
goaaficaly through Dan Y eager, who is part of the legd staff here and through Rene Holmes, dso
who was part of the lega saff, that you could be an assstant to them.

S, | dsoused thiswith Carr and he said that he didn't see that as being afit for you and
moreover, there was opportunities, there was a demand for help in the WAO [FFI’s Waste
Acceptance Organization] area.

Tr. at 311-13.

Thus began a pattern wherein Ms. Blakely was moved from one job to another. As discussed above, three of
these moves (including her transfer out of WPRAP) took place before Ms. Blakely engaged in any protected
adivity, and so each clearly would have taken place in the absence of that activity. | have aso found above that
thereis no evidence that Ms. Blakely’ s last trangfer, in January 2001 to Mr. Blankenship’s group, was tainted in
any way by her protected disclosures, and in fact appeared to be an helpful attempt to get Ms. Blakely out of
what she congdered a* hostile work Stuation.”

Thislad trandfer, though by al appearances well-intentioned, did not result in a good fit between Ms. Blakdly and
Mr. Blankendip'sgroup. Mr. Blankenship testified credibly &t the hearing as to what the source of the difficulties
was and | am convinced that the same problems would have arisen in the absence of any protected conduct by
Ms. Blakdly. The three principa issues seem to have been Mr. Blankenship's opinion that Ms. Blakdy was
relatively unproductive, needed too much supervision, and tended to be argumentative.

Acoording to Mr. Blankenship, when Ms. Blakely first came to his organization, “the project that we felt was best
fitted to her skill mix was the development of some engineering standards that we had been taking about
establishing and hadn't had time to do. And that was the assgnment that we made to her.” Tr. at 843.

[H]er job was to coordinate that information, pull it together, and get it produced in whatever
form we -- we felt was appropriate.

Q How successful was she in accomplishing this task?

A Notvery. To my recallection, the origind list of | think about two dozen things,
and we may have -- we may have struck some of those off during the
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process. My recollection isthat -- that two or three of those got completed during her tenure.

Tr. at 844; See also Tr. a 916 (*You had worked on some of it for 14 months and had, you know, had 14
paoatditdone. Inmy mind, | felt like that was ajob that -- that probably could have been completed in three
months or s0.”).

Mr. Blankenship aso tedtified that Ms. Blakdly “required ahigh leve of supervison. Y ou required an awful lot
of interaction in order to get things done whereas | was accustomed to giving engineers work and they -- they
performed it without much direction.” Tr. at 911.

MS BLAKELY: Okay. Thequedtionis, we -- we have the question of the amount of
time that had to be devoted to me being one of the issues which made me difficult to supervise.
Wehaveedahlished thet it is a normal expectation when a new employee joins agroup that there
is more time necessary to bring that individua on board than it would be to manage folks that
have been there for along time.

THE HEARING OFFICER: Mm-hmm.

MS BLAKELY: I'm trying to establish how long this getting me on board process took
andwhether that isincluded in his description that | was a difficult employee, Shce it seemsto be
atime-related thing.

THE WITNESS: It took 14 months and we never achieved it.

MS. BLAKELY: Okay.

THE HEARING OFFICER: How long do you think it should take?

THE WITNESS: | would have thought two or three months.

Tr. & 912-13; see also Tr. a 887 (“The fact that -- that you had an awful lot of trouble, you know, manipulating
this and you required a tremendous amount of -- of interaction and direction | think places your level d
competency below that of the other people in the peer group . . . .")

Finaly, Mr. Blankenship described Ms. Blakely as argumentative. When asked by Ms. Blakdy at the hearing,
he explained why.

A Wedl, we -- we frequently had -- had contests. There would be disagreement
over what a procedure meant or where -- we had an argument at one juncture where some
cdculations belonged. And | -- you know, in severd of those instances, you were arguing with
the subject matter expert.

Q Okay. Quegtion: What is the difference between arguing with a subject matter
expert versus requesting clarification from the subject matter expert?

A | thirk the difference is that when you're provided direction and you don't follow
it.

Q But what if the individud has questions on the direction? Is tha being
argumentative if one asks for further dlarification?

A At some juncture that becomes argumentative, yes.
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Tr. at 914-15; see also Tr. a 853 (“I found Ms. Blakdy to bealittle difficult to work with. Y ou know, I've
worked with alot of -- alot of engineers, and | found her to be difficult to function with.”).

My assessment of Mr. Blankenship's testimony is that his were honest opinions, arrived a from firg-hand
expaiancewith Ms. Blakdy, that he would have held whether or not he knew she had engaged in any protected
adivity. In light of these opinions, itisnot at dl surprising that Mr. Blankenship gave Ms. Blakely the low ratings
he did on the Individua Employee Rating Form, in which his comments included observations that Ms. Blakely
“[dlemongrates frequent need for direction in order to sustain progress on work,” “is frequently argumentetive,”
and“hes demondtrated a limited amount of fully complete work.” FFI Exhibit L. Because, as discussed above,
it isthese low ratingsthat led to Ms. Blakely’sdismissdl, | find dear and convincing evidence that Ms. Blakely
woud havebeen one of the three employees in the Engineer category who were involuntarily separated, whether
or not she had engaged in activity protected under Part 708.

I1l. Conclusion

As set forth above, | have concluded that the complainant has met her burden of proof of establishing by a
preponderancedf the evidence that he engaged in activity protected under 10 C.F.R. Part 708. However, | have
dddamined that Ms. Blakely has not met her burden of proving that her protected activity was a contributing
factor in her termination from FH. Even assuming that Ms. Blakely had met her burden in this regard, | found
that FFI has proven by clear and convincing evidence that it would have taken the same action absent his
disclosures. Accordingly, | conclude that the complainant has failed to establish the existence of any violations
of the DOE’ s Contractor Employee Protection Program for which relief is warranted.

It Is Therefore Ordered That:
@ The request for relief filed by Elaine M. Blakely under 10 C.F.R. Part 708 is hereby denied.

2 This isan initid agency decison that becomes the final decision of the Department of Energy unlessa
party files anotice of apped by the fifteenth day after receipt of the decision.

Steven J. Goering
Hearing Officer
Office of Hearings and Appeds

Date: June 25, 2003



