May 20, 2003

DECISION AND ORDER
OF THE DEPARTMENT OF ENERGY

Initid Agency Decison

Name of Petitioner: Steven F. Callier
Date of Fling: Jduly 1, 2002
Case Number: VBH-0084

This Decison involves a whistleblower complaint that Steven F. Collier filed under the Department of
Energy's (DOE) Contractor Employee Protection Program. From December 1994 through
February 2002, Mr. Collier was employed by Coleman Research Corporation (CRC), a subcontractor
of FHuor Ferndd, Inc. (FFI), a the DOE’s Fernad, Ohio site. Mr. Callier alleges that CRC and FFI
meregement retdiated againgt him for activity protected under the DOE Contractor Employee Protection
Program.

|. Background
A. The DOE Contractor Employee Protection Program

The DOE sContractor Employee Protection Program was established to safeguard “ public and employee
hedth and safety; ensur[e] compliance with gpplicable laws, rules, and regulations, and prevent[] fraud,
misTenegement, waste and abuse”’ at DOE’ s government-owned, contractor-operated facilities. 57 Fed.
Reg. 7533 (March 3, 1992). Its primary purposes are to encourage contractor employees to disclose
infometionwhichthey believe exhibits unsafe, illegd, fraudulent, or wasteful practices, and to protect those
“whigtleblowers’ from consequentia reprisals by their employers. The regulations governing the DOE's
Contractor Employee Protection Program are set forth at Title 10 Part 708 of the Code of Federa
Regulaions.

B. Procedural History

On March 26, 2002, Mr. Callier filed acomplaint with the DOE’s Ferndd Environmenta Management
Project. The Fernad project forwarded the complaint to the DOE's Ohio Field Office (DOE/OFO).
After accepting jurisdiction of the complaint, DOE/OFO referred the complaint to the DOE’ s Office of
Heaingsand Appeds (OHA) for a hearing without an investigation. Letter from Anthony C. Eitrem, Chief
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Caursdl, DOE/OFO, to George B. Breznay, Director, OHA (July 1, 2002). On July 2, 2002, the OHA
Diredor gppointed me as the hearing officer in this matter. | convened a hearing held a Cincinnati, Ohio,
on Sgatember 26-27, 2002, which was continued by telephone on October 3, 2002. The OHA received
post-hearing submissions from the parties and closed the record on October 22, 2002.

[1. Analysis

It is the burden of the complainant under Part 708 to establish "by a preponderance of the evidence that
he or she made a disclosure, participated in a proceeding, or refused to participate, as described under
§ 708.5, and that such act was a contributing factor in one or more dleged acts of retdiation againgt the
employee by the contractor.” 10 C.F.R. § 708.29. If the complainant meets his burden of proof by a
preponderance of the evidence that his protected activity was a " contributing factor” to the dleged adverse
actions taken againgt him, “the burden shifts to the contractor to prove by clear and convincing evidence
that it would have taken the same action without the employee' s disclosure, participation, or refusal.”
10 C.F.R. 8§ 708.29. Accordingly, in the present case, if Mr. Collier establishes that a protected
disclosure, participation, or refusa was a factor contributing to a decison to deny himtraining or to his
tamingion, CRC ard FFl must convince me that they would have taken the actions even if Mr. Collier had
not engaged in any activity protected under Part 708.

After congdering the record established in the investigation by the parties submissions and the testimony
presented at the hearing, for the reasons stated below | have assumed that al fourteen of the disclosures
of safety concerns that Mr. Collier aleges he made between October 10, 2000, and February 7, 2002,
condtitute protected activity under Part 708. | have concluded that Mr. Calllier has met the burden of
proving by a preponderance of the evidence that many of these disclosures contributed to his termination,
ad | have assumed, for andytica purposes, that nearly dl of the remaining disclosures were contributing
fadorsaswel. However, | find that CRC has shown by clear and convincing evidence that it would have
taken the same action absent Mr. Collier’s protected disclosures.

A. Whether Mr. Collier Engaged in Activities Protected Under 10 C.F.R. 8 708.5

Mr. Cdlierwarked for CRC as a* Senior Operations Specidist,” one of five employed at the Fernad site.
With a background in nuclear safety, Mr. Collier was hired in December 1994 to review the conduct of
opadions a Fernadd. His responshilitiesincluded identifying and reporting operations or conditions that
wearenatincompliance with the many datutes, regulations and policies that govern the activities conducted
a Fernadd. See, e.g., Transcript of Hearing (Tr.) at 56-57.

Mr. Collier dleges that he engaged in fourteen discrete activities that are protected under Part 708. The
Pat 708 regul ations states that the following conduct by an contractor employee is protected from reprisal

by hisemployer:



-3-

@ Diddasngto a DOE officid, amember of Congress, any other government officia
who hesregponghility for the oversight of the conduct of operations at a DOE Site,
your employer, or any higher tier contractor, information that you reasonably
believe reveals-

D A subgtantid violation of alaw, rule, or regulation;
2 A subsgtantia and specific danger to employees or to public health or safety; or
3 Fraud, gross mismanagement, gross waste of funds, or abuse of authority; or

(b) Participating in a Congressional proceeding or an administrative proceeding conducted
under this regulation; or

(© Sijett to § 708.7 of this subpart, refusing to participate in an activity, policy, or practice
if you believe participation would --

1) Condiitute a violation of afederd hedth or safety law; or

2 Caueyouto have areasonable fear of serious injury to yourself, other employees,
or members of the public.

10 C.F.R. § 708.5.

Mr. Cdllier aleges that he made fourteen disclosures between October 10, 2000, and February 7, 2002,
that meet the criteria of the above regulation.  Although he states that most of the disclosures related to
subsections (a)(1), (8)(2), and (a8)(3) of section 708.5, a few related to only one or two of those
subsections. See Complainant’s “Summary Table of Details of Protected Activities’ (submitted as an
atachment to his August 21, 2002 cover letter to the Hearing Officer) (Summary Table). He does not
dlege that he engaged in any activities protected from reprisa by subsections (b) or (c). Solely for the
puposed andyzing Mr. Callier’s complaint, | will assume that he made al fourteen disclosures “to aDOE
offigd, . .. [his] employer, or any higher tier contractor,” and that each disclosure contained information
thet he reasonably believed reveded “[a] substantia violation of alaw, rule, or regulation; [a] substantia
and specific danger to employees or to public hedlth or safety; or [f]raud, gross mismanagement, gross
waste of funds, or abuse of authority.” 10 C.F.R.§ 708.5(a). Because no report of investigation was
produced in this proceeding, it is important to catdog the fourteen disclosures in this document.  After
desaribing eech of the disclosures below, | will describe and anadlyze each of the acts of retdiation that Mr.
Cdlier dlegesin his complant, and from that discusson reach a concluson asto the relative merits of the
positions of the parties.
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Mr. Collier's fourteen disclosures can be grouped into Six categories, according to the substance of the
information revedled in them. | will describe the disclosuresin these groups.

1. Waste Pits Remedial Action Project

On October 10, 2000, Mr. Collier deivered awritten memorandum to William Previty, the CRC manager
a the Ferndd dte, with a six-page andysis attached. This document appears in the record as
Complainant's Exhibit 1, and appears on Mr. Collier's Summary Table as Protected Activity 1. The
documant catal ogs and analyzes “events and occurrences’ of dangerous or potentialy dangerous activities
thet oocurred from September 1999 through September 2000 at the Waste Pits Remedia Action Project
(WPRAP). All the events and occurrences he reviewed had been reported and stored in appropriate
databases, which were the sources of the information Mr. Collier presented in his memorandum and
ardlyss. The analyss breaks down the events and occurrences by type, e.g., radioactive contamingtion,
poor design, human error, chemical leak, and points out that the frequency of the events and occurrences
after the WPRAP temporarily ceased operation in March 2000 was about the same as while it was

operating.

Mr. Cdlier made ord disclosures regarding his concerns about nuclear safety at the WPRAP aswell. On
April 26, 2001, he spoke with Brinley Varchol, Fluor Fernad's Quality Assurance Manager a Fernald.
Thisconversttion is identified on his Summary Table as Protected Activity 3. In his complaint, Mr. Collier
contends that he raised “sgnificant safety and hedth and environmenta hazards brought on by the
operations a the WPRAP project, and in particular, my belief that the central source of the problem was
the knowing and willful violation of nuclear safety rules by the WPRAP subcontractor project manager.”
Complainant’s Letter to Hearing Officer, August 21, 2002 (August 21 Submission) at 5. At the hearing,
Mr. Varchol recdled that the conversation concerned safety issues, Tr. a 155, and “the way the IT
[Inemetiona Technologies Group] manager was managing the work, and that some of the issues that you
werelyinging to his attention were not being taken serioudy enough.” Tr. a 154. Mr. Varchol must have
fdtthe concerns were significant, because he spoke to Dennis Carr, FFI's Senior Project Director, about
them, and reported the result of that conversation back to Mr. Collier. Tr. a 156. Mr. Collier contends
that he raised similar concerns, though in less detail, when he met with Randy Morgan, a CRC vice
presdet, on May 30, 2001. August 21 Submission a 6. This conversation is identified on Mr. Collier's
Summary Table as Protected Activity 4. Mr. Morgan testified that he recdled that Mr. Collier had
dsoussed safety issues with him concerning the WPRAP project, but was not clear about the details. Tr.
at 276.

Ina66-peceletter dated June 5, 2001, Mr. Collier informed Keith Christopher, the director of the DOE's
Officed Rice-Anderson Enforcement, about his belief that knowing and willful violaions of nuclear safety
rules were occurring a the WPRAP project. This document appears in the record as Complainant’s
Bxibt 2, and gppears on Mr. Collier’s Summary Table as Protected Activity 5. In hisletter, Mr. Collier
dleged that the IT manager of the project knowingly and willingly, through acts and omissons, violated
DOE regulations “to the detriment of operator safety, and possibly public and environmenta safety,” and
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repuested thet the DOE conduct an investigation of the violations he dleged. Complainant’s Exhibit (Ex.) 2
a1l Mr.Cdlier then went on to recount in great detail the history of the WPRAP project, listing reported
and unreported safety problems, and explaining his role in providing oversight of the conduct of operations,
hiscontentionthat the I T manager largely ignored the concerns he raised, and his ultimate remova from the
project.

On the basis of Mr. Collier’s letter, Mr. Christopher directed that an investigation be conducted of the
WPRAP program. See Complainant’'s Ex. 3c. Dennis Riley and Tulanda Brown, DOE Price-Anderson
Ad Coardnetarsfor the Fernald site and for the Ohio Operations Office, repectively, conducted areview
of the issues Mr. Collier raised, and in September 2001 produced a report of their activities ad
condusions. Mr. Christopher forwarded a copy of the report to Mr. Collier. Mr. Collier took issue with
the results of the investigation, and on October 26, 2001, wrote again to Mr. Christopher, to advise him
that the invedtigation was flawed. This letter gppears in the record as Complainant’s Exhibit 3d, and
appears on his Summary Table as Protected Activity 12. In his letter, Mr. Collier expressed his
dsgopaintment that the review team felt condrained to investigate hisissues solely in the limited context of
the Price-Anderson Act, and reiterated that sgnificant problems, including nuclear safety problems, had
riddled the project.

2. Respirator Issuance Program

OnApil 26, 2001, Mr. Callier sent by e-mail to James Barber, a Duratek employee a Ferndd, areview
he had prepared concerning the procedures for issuing respirators to workers at the Fernald ste. The
review document appears in the record as Complainant’s Exhibit 8b, and appears on Mr. Collier’s
Summary Table as Protected Activity 2. This review contained comments and recommendations for
improving or correcting two distinct documents in use a the site: the Respirator 1ssuance Procedure (SH-
0017) and the Respirator Protection Requirements Manual (RM-0007). Mr. Barber was responsible for
themodt recart revision of SH-0017, and after reviewing the comments told Mr. Collier that his*comments
and quedions[pertaining to that document] were unfounded based on the fact [Mr. Collier] hadn’t had the
tranng’ in the area of respirator issuance. Tr. at 114 (testimony of Mr. Barber). However, because Mr.
Barber wasnot the subject matter expert for RM-0007, he asked Mr. Callier's permission to forward the
review to those who were responsible for the regulatory requirements that RM-0007 set in place. Mr.
Cdllier sssated, and Mr. Barber sent Mr. Collier’ s review to Tony Renk and Bob Cullison, and discussed
the review ordly with Wdt Mingle, the subject matter expert for respiratory protection. Tr. at 117-19,
147. These gentlemen &l gppear to be FFl employees. In time, William Previty and Ronald Houchins,
CRC employees, as well as other FFl employees became aware that Mr. Collier had prepared ad
released thisreview. Findly, Mr. Callier produced a contemporaneous diary entry that indicates that on
Jy 25, 2001, hespoke with Dennis Riley of the DOE about his concerns regarding the respirator issuance
program. Complainant’'s Ex. 12 a 50. This conversation appears on his Summary Table as Protected
Activity 8.
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3. Nuclear Project Startup

Mr. Callier was amember of a sub-team formed to provide information to FFI’s Integrated Task Team
(Team) regarding the proposed reduction or imination of the Standard Startup Review (SSR) program,
which verified the readiness to start or restart nuclear projects at the Fernad ste. After the sub-team
provided its response to the Team, Mr. Collier prepared and, on June 26, 2001, delivered to the Team a
package of materids that amounted to a dissenting opinion concerning the SSR process. The package
appears in the record as Complainant’s Exhibit 17, and appears on Mr. Collier's Summary Table a5
Pratected Activity 6. Mr. Collier apparently prepared this package because he felt that the SSR program
was essentid to the safe conduct of nuclear operations and that the Team needed to be aware of his
ganion The package contains e-mail from supporters of the program, dissenting opinions to the proposal
to eliminate the SSR, the results of an informa survey Mr. Collier conducted in which he sought the
opinions of site managers on this issue, and an historical background of the program with discussion of
problems from Mr. Callier’s perspective. Mr. Collier produced a contemporaneous diary entry that
indicates that on July 2, 2001, he met with Terry Hagen, FFI’s Vice President for Site Closure, ad
contends that he disclosed the same information to Mr. Hagen as was contained in his package.
Complainant’s Ex. 12 at 47. This conversation appears on Mr. Collier's Summary Table as Protected
Activity 7. Mr. Previty's testimony supports Mr. Collier's contention that the meeting had taken place,
because Mr. Previty “followed up” on Mr. Callier’ s discussion with Mr. Hagen and “ gave him a briefing
and strongly supported that we keep the program.” Tr. at 178.

4.*“Smoking Train”

Mr. Collier contends that on three occasions he disclosed his concerns regarding the possibility that
pyrophoric matter— spontaneoudy combustible substances, including radioactive materiad— were being
loaded onto trains at the WPRAP facility and shipped across country for disposal in Utah. His concerns
werethat a small number of fires caused by pyrophoric matter had been reported at the Fernald site, and
thet thepubdic ssiety would be threatened by radioactive smoke emanating from such afire were it to occur
once the train left the Site, as he set out in his August 21, 2002 |etter to the Hearing Officer. Mr. Collier
fird rasad these concerns with Dennis Riley of the DOE on October 19, 2001, according to his diary entry
for that date. See Complainant’'s Ex. 12 a 59. This conversation gppears on his Summary Table as
Protected Activity 9. In asecond meeting with Mr. Riley, on October 29, 2001, Mr. Riley responded to
Mr. Callier's concerns on the basis of information he had acquired from FFI, but Mr. Collier apparently
contends that he expressed doubt that the information Mr. Riley had recelved was accurate. The
oocurence of this second conversation is again noted in adiary entry, and gppears on his Summary Table
as Protected Activity 10. Between the two meetings with Mr. Riley, on October 25, 2001, Mr. Collier
gooke with Mr. Previty, the highest ranked CRC employee at the Fernald site, about the same concerns.
Mr. Previty tedtified that he remembered this conversation, though he did not join in those concerns because
his“ganion was that the project had taken corrective action to fix our plans and procedures.” Tr. at 559.
This conversation gppears on Mr. Collier's Summary Table as Protected Activity 11.
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5. Chemical Management

Mr. Callier was a member of the Chemica Management Assessment Team, ateam that was created by
A’ sIndegpendent Safety Review Committee to perform a Ste-wide assessment of chemica management
a Ferndd. The areas he reviewed were compliance with contractud requirements for chemica
management by FFI's subcontractors, and compliance with the annud reporting requirements of the
Superfund Amendments and Reauthorization Act. See August 21 Submission a 17-18. Mr. Collier
contends that on October 30, 2001, he discussed potentia violations of the Superfund reporting
requirements and “apparent failure of FFI to properly enforce its contractua requirements of on-dte
subcontractors related to chemica inventory management” with James Curry, Sr., the team leader of the
Chemicd Management Assessment Team. 1d. at 17. Mr. Curry testified that he had asked Mr. Collier
tojointheteambecause of his assessment experience, and that Mr. Collier’ sinvestigation uncovered wildly
incorrect quantities of chemicals recorded in the database from which the Superfund reports were
generated. Tr. at 481-82. This disclosure appears on Mr. Collier’'s Summary Table as Protected
Adivity 13. (Although Mr. Collier sated in his August 21 Submission that his diary entry for October 30,
2001, supportsthis disclosure, it does not. See Complainant’s Ex. 12 at 60. Consequently, the date for
thisdsdaare cannot be established, but Mr. Curry’ s testimony demonstrates that a disclosure was indeed
made.)

6. SilosProject

Mr. Cdlier contends that on February 7, 2002, he spoke with Linda England, an FFl employee who was
darged with revising and producing a document entitled the Integrated Project Execution Plan (1PEP) for
theSlosPget at Fernad. He dlegesthat he pointed out to Ms. England a number of errorsin the IPEP,
firg in conversation, then by e-mail a her request. He maintains that his comments disclosed matters of
gross mismanagement. August 21 Submission at 19. This disclosure gppears on Mr. Collier’s Summary
Table as Protected Activity 14. When shown a copy of Mr. Collier's e-mailed comments at the hearing,
Ms. England tegtified that she must have received them, because the e-mail indicated she had responded
to them. Tr. a 76; Item #6 produced by FFl a request of Mr. Collier. Neverthdess, Ms. England
testified that she did not recal the content of any conversation she might have had with Mr. Callier on
February 7, 2002. Tr. at 77.

Inammery, Mr. Collier aleges that he made fourteen disclosures to CRC, FFl or the DOE related to Six
ddinct concamsthat he had about events that occurred at the Fernald site. He contends that each of these
disclosures is protected under 10 C.F.R. Part 708 because it was the type of disclosure described in
section 708.5(a). He aso contends that each of them was a contributing factor in the two aleged
retaliatory acts in which CRC and FFl engaged. The evidence presented in the record, as described
above, clearly shows that most of these disclosures, particularly those reduced to writing, took place.
Regarding other disclosures, specificaly those Mr. Callier contends he made to Dennis Riley of the DOE
and heslabeled Protected Activities 8, 9, and 10, the only evidence in the record that Mr. Collier actualy
medethe disclosures at al consists of the reproductions of his contemporaneous diary entriesin which he
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recorded his disclosures. Weak evidence though these may be, CRC and FFI have not argued that these
events did not take place. In any event, as stated above, | will assume for the purpose of andysisthat all
fourteen of Mr. Collier's disclosures are protected under 10 C.F.R. § 708.5(a), and will move on to
consider Mr. Collier’s alegations of retaiation.

B. TheAlleged Actsof Retaliation
Under the Part 708 regulations,

Retdiation means an action (including intimidation, threats, restraint, coercion or Smilar
action) taken by a contractor againgt an employee with respect to employment (eg.,
discharge, demotion, or other negative action with respect to the employee's
compensdion, terms, conditions or privileges of employment) as aresult of the employee's
dsdoare of information, participation in proceedings, or refusd to participate in activities
described in § 708.5 of this subpart.

10 C.F.R. § 708.2.

Mr. Collier aleges two instances of retaiation. They are (1) that on November 8, 2001, Jod Bradburne,
the FFl manager of the Silos Project, where Mr. Coallier was currently assgned, informed him that his
request to attend Plant Automation Equipment training had been denied, and (2) that on February 28,
2002, his employment with CRC was terminated. Complainant’s Ex. 6 (Complaint) at 5.

1. Denial of Training

Asanintia matter, | must determine whether the first dleged retdiation can properly be consdered in this
proocsding. After the DOE’s Ohio Fidd Office received Mr. Collier’s complaint, it issued ajurisdictiona
decision in which it stated, “Your 708 complaint is not timely with regard to the denid of training that
oocurred on Novemnber 8, 2001, because the complaint was filed more than 90 days after you learned of
this aleged retdiatory action. See 10 C.F.R. 8§ 708.14(a).” Letter from Jack R. Craig, Acting Manager,
OhioHdd Office, to Steven F. Callier, June 5, 2002. That provison states: “Y ou must file your complaint
by the 90" day after the date you knew, or reasonably should have known, of the alleged retdiation.”
10C.F.R. 8 708.14(38). Inaletter to Mr. Craig requesting a hearing with this Office, Mr. Collier argued
thet hedd not know that the denid of training was aretdiatory act until some time in January 2002, o0 his
complaint was in fact made within the 90-day period established in the regulations. Mr. Collier reiterated
his pogtion in his dosing argument following the hearing:

Itwasn't until the sudden notification that my performance was somehow deficient, astold
tomeby Jod Bradburne on January 14, 2002, (when | knew my performance for him had
to date been the best | could give), that | put together two and two and first KNEW that
the earlier training cancellation must have been for retdiatory reasons.
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Casng Argument of Steven F. Collier, October 14, 2002 at 13 (emphasisin origind). Giving Mr. Collier
the broadest possible latitude with respect to this argument, | thought it appropriate to receive and weigh
evidence on thisissue. After considering the evidence in the record, as discussed below, | have reached
the same conclusion that DOE/OFO did—that the denia of Mr. Collier’ srequest for training is not an act
of retaiation that | may consder in this proceeding, because it occurred more than 90 days before the
complaint wasfiled.

The crux of Mr. Collier’ sargument in favor of congdering this dleged retdiation as part of the complaint
he filed on March 26, 2002 isasfollows. Mr. Collier states that the date on which Jod Bradburne told
hmhewoud not be permitted to attend the training was November 8, 2001. He contends, however, that
the date on which he knew that Mr. Bradburne' s action constituted retaliation was January 14, 2002. If
| regard November 8, 2001, as the date on which Mr. Collier “knew, or reasonably should have known,
of thedleged retdiation,” then the complaint is clearly not timely with respect to this dleged retdiation. If,
however, | accept Mr. Collier’s contention and deem January 14, 2002, as the date on which he “knew,
or reasonably should have known, of the aleged retdiation,” then the complaint istimely with respect to
this aleged retdiation. To resolvethisissue, | will first consder the language of the governing regulation,
10 CF.R. 8 708.14(a). Onitsfacethelanguageisunclear. Oneinterpretation isthat an individua must
file his complaint by the 90" day after he was aware of an action (here, Mr. Bradburne informing Mr.
Cdlier thet hewould not be sent to training) that, upon further contemplation, he perceived to be an aleged
retaiaion. Under this interpretation, the critical date in this case would be November 8, 2001, the date
on which Mr. Callier heard those words. A second interpretation is that the individua must file his
complaint by the 90" day after he became aware that an aleged retaiaion had transpired. Under this
ssoondintapretation, the critical date would be January 14, 2002, because, according to Mr. Collier, that
is when he first perceived the November 8 action to be aform of retdiation. From apolicy standpoint,
neither interpretation is entirdy satisfactory. On one hand, we want to encourage complainants to raise
their alegations soon after retaliatory actions occur (or as soon as they learn that the retdiatory actions
oocurred, inthose Situations where complainants lacked contemporaneous knowledge of the actions having
occurred), othat the allegations may be investigated promptly, and so that employers need not fear open-
ended exposure to liability from complainants that perceive retdiation years after the aleged retdiatory
actions occurred. On the other hand, we do not want to bar complainants from raisng alegations of
rediatory ections that cannot be recognized as such until a pattern of behavior establishesitself. The latter
istheposition upon which Mr. Collier’s argument relies. Without resolving which interpretation of section
708.14(a) is correct, | will adopt the interpretation that is more in Mr. Callier’ sfavor, for the purpose of
andyss in this proceeding. Even under that interpretation, it ismy opinion that the aleged retdiation of
November 8, 2001, nevertheless fals outside the scope of this proceeding.

| findthet, at least in theory, an employer could conceivably engage in conduct that might not be perceived
at the time to be retdiatory, but might later turn out to have been. Such a Situation might occur when an
employe egagesin a personne action of little import— perhaps an involuntary laterd transfer— but follows
this action with a series of progressvely more adverse actions that form a pattern of conduct that a
complainant might perceive to be retdiatory. Under such circumstances, the complainant should not be
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baredfromdleging that the first, apparently innocent, personnd action was itsdf retaiatory merely because
toomuch time passed between the date of that action and filing of the complaint. Rether, the complainant
dhould be dlowed some time to recognize the retdiatory action for what it is. The evidence in the record
of this proceeding, however, indicates that such are not the circumstancesin this case.

Mr. Collier asserts that he did not know that FFI’s decison not to send him to the training program he
desired was retdiaion & the time Joel Bradburne so informed him, on November 8, 2001. The record
reflects, however, that by the fall of 2001, Mr. Collier had aready formed the perception that FF and
CRC were engaging in retdiation againg him for protected disclosures. In his complaint, Mr. Collier
enumgaed asaies of aleged disclosures and retaliation that predated the protected disclosures he asserts
inthis proceeding. Complainant Ex. 6 a 5-8. In addition, he admitted at the hearing that “as far back as
Sgptember 2000 . . . | did have reason to believe that there was retdiation against me for some things that
aenatapatdf my [present] complaint.” Tr. at 53. As of October 24, 2000, when hefilled out his portion
of his performance evauation, he “dready had reason to believe that retaliatory events were headed my
way. ... | cahnot separate whether it was Fluor or Coleman, | only knew that retdiation had aready
oocurred [about] some issues which are not the subject of this case, and | foresaw the possibility of more
inthefuture” Tr. at 528. Moreover, hisdiary entry for November 8, 2001, Satesin part:

Joel [Bradburne] told me this morning that he was not going to send me to the Siemens
PCS7traning he had previoudy scheduled me for. Reason was vague— something about
inability for subcontractors to travel on Fluor money. (I know Bill Previty was recently
traveling on Fluor money.) Jodl said he thought | was the best person for the job, but the
fact thet | wasa subcontractor limited his ability tosend me. . . . | think thetiming of Jod’s
cadlingthistraining for me, the best person for the job (along with Bruce Ledbetter, aso
scheduled to go) is fishy, particularly after my meeting yesterday afternoon with Dennis
Riley [eboutthe “smoking train” issue]. To get to Riley’s office, | have to walk through the
Admin building where al the top Fluor offices are located, so it's not unreasonable to
aumethey’ ve seen metravel that path alot lately and put two and two together, as they
prepare for their Nov 14 Enforcement Conference in Washington on the WPRAP issues.
And Jod is closdly rdated to one of the top company officids (son of the compary
Chairman of the Board). . . .

Complainant’ sEx. 12 a& 61. Given this evidence, in particular the diary entry that Mr. Callier maintains
wasmedecortamporaneoudly, it is difficult for me to conclude that Mr. Collier did not percaive the dleged
retdiatory nature of FFI’s decison until January 14, 2002. Apart from his own assertions to that effect,
the record establishes that he was suspicious thet retaiations were being taken againgt him, and was
specificaly suspicious that FF “top officids’ made the decision to deny him training in retdiation for his
discussing WPRAP safety issues with the DOE's Mr. Riley. Although Mr. Callier may not have known
with certainty on November 8, 2001, that the training decison was aretdiatory action, such certainty is
not required. In fact, if complainants did not raise Part 708 concerns until they were certain of ther
dlegations, they might never be in a position to do so. In light of the record in this case, | find that Mr.
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Callier has not met his burden of establishing that he did not know, or could not reasonably have known,
thet the November 8, 2001 decision not to send him to training manifested retaiation until January 2002.
| place the date of his knowledge of the retaiatory act & November 8, 2001, which is considerably more
than 90 days before the date of his Part 708 complaint. | therefore uphold the Ohio Fidd Office's
jurisdictiona decison, and will not consider this aleged retdiation in this proceeding. 1/

2. Termination

Aswill be discussed in more detail below, Mr. Callier was terminated from employment on February 28,
2002. Clearly, termination is an action with respect to Mr. Collier’s employment, and therefore would fall
within the Part 708 definition of retdiation. Moreover, Mr. Collier clearly met the regulatory time
cordrantshy filing his complaint on March 26, 2002, within 90 days of this aleged retdiatory action. The
nedt question is whether any of Mr. Collier’s fourteen disclosures (assumed above to be protected under
Part 708) was a contributing factor to his termination.

C. Whether Mr. Collier’s Protected Activity Was a Factor Contributing to Retaliation
In prior decisons of the Office of Hearings and Appedls, we have established that,
A protected disclosure may be a contributing factor in a personnd action where “the
dficid taking the action has actua or constructive knowledge of the disclosure and acted
within such a period of time that a reasonable person could conclude that the disclosure

was afactor in the personnel action.”

Charles Barry DelLoach, 26 DOE 1 87,509 at 89,053-54 (1997) (quoting Ronald Sorri, 23 DOE
187,503 at 89,010 (1993)); Ronny J. Escamilla, 26 DOE 1 87,508 at 89,046 (1996).

y Even if | were to consider this alleged retaliation in this proceeding, | would find that FFI met its burden of
egdadlishing, by clear and convincing evidence, that it would have taken the same action absent Mr. Collier’s protected
adivities. Mr. Previty, the manager of CRC operations at Fernald, Mr. Carr, FFI’ s senior project director at Fernald, and
Mr. Bradburne, Mr. Collier’s FFI supervisor at the Silos project, al testified that the reason Mr. Collier’ straining was
cancelled was that FFI was not willing to pay for the training of subcontractors during aperiod of staff reductions. Tr.
at 189-90 (testimony of Previty), 410 (testimony of Carr), 443 (testimony of Bradburne). Mr. Carr also testified that FFI
wantedtocreate job opportunities for its own employees, and that this training was regarded as a step in that direction.
Tr. at 410. Mr. Bradburnetestified that he recalled telling Mr. Collier that if CRC would pay for histraining, FFl would
behappy tosand him. Tr. at 444-45. Based on this evidence, even if Mr. Collier had not made his protected disclosures,
it appears to me that FFI would not have paid for histraining and, unless CRC paid for it, would not have sent him to
the training he requested. (Mr. Collier contends that FFI’s policy of not paying for the training of subcontractors was
not applied consistently. He points to atrip to Virginia that Mr. Previty took at FFI’sexpense. Therecord reflects,
however,that Mr. Previty was heading ateam of FFI employees at FFI’ s request, and that no training wasinvolved. Tr.
at 210, 229-31.)
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The retdiatory action remaining to be andyzed is that of Mr. Callier’s termination from employment at
CRC on February 28, 2002. The parties have stipulated that Mr. Collier’s termination occurred in
response to a business decison by FFl to reduce the size of the workforce at the Ferndd ste. On
January 11, 2002, FFI notified CRC that it was reducing the estimated number of hours of “Senior
Operations Speciaist” work it would be requiring of CRC by 2400 hours, or the equivaent of two
podtions  See Firgt Stipulation of Steven F. Coallier and Fluor Ferndd, Inc. As stated above, Mr. Collier
wasaned five senior operations specididts, out of total of seven CRC employees working &t the Fernald
gte The“dficid taking the action,” the individua who notified Mr. Collier by letter of his termination, was
Raymond Ross, Executive Vice President/Genera Manager of Coleman Federd. Complainant’s Ex. 5.
Although Mr. Ross was the signatory of Mr. Collier’ s termination letter, the record is clear that Mr. Previty
weasindrumenta in developing and gpplying the criteria that were used in sdecting which CRC employees
woud betaminated as aresult of the required downsizing of personnel. Tr. a 212. Thereis consderable
evidencethet Mr. Pravity had knowledge of severa of Mr. Collier’s protected disclosures: his October 10,
2000 WPRAP memorandum, Complainant’s Ex. 1; the April 26, 2001 e-mail about the respirator issuance
program, Tr. at 173; the May 30, 2001 discussion between Mr. Collier and Mr. Morgan, Tr. a 175; his
June 26, 2001 dissenting opinion concerning nuclear project startup requirements, Tr. at 177, and his
July 2, 2001 meeting with Terry Hagen of FFl on the sameissue, Tr. at 178; and his October 25, 2001
dsoussonwith Mr. Previty about the “smoking train” issues, Tr. at 559. In addition, he was aware of Mr.
Collier's concerns about the chemica management program. Tr. a 182. In sum, Mr. Previty had
knowledge of seven of Mr. Collier’ s fourteen protected disclosures before he submitted his proposal for
temirging the employment of Mr. Collier and one other senior operations speciaist to CRC headquarters
for goprovd, on February 2, 2002. See Tr. at 561. (Of the seven disclosures of which he was not aware,
gx conocanad the same issues and concerns as those raised in the seven disclosures known to Mr. Previty.
Thesvathdsdoaure unknown to Mr. Previty related to the Silos Project and was made to Linda England
of FFI on February 7, 2002, after Mr. Previty had completed his decisionmaking process regarding Mr.
Callier' stermination.)

Itisdsodear that Randy Morgan, the CRC vice president to whom Mr. Previty reported, had knowledge
of aleegt onedf Mr. Collier’s protected disclosures, the one made directly to him on May 30, 2001. The
evidanceisdear that he was involved in the development of the termination assessment criteria. Tr. at 212.

Inaddition, many FFI managers contributed their comments and observations to the assessment process
itself. These individuds did not partake in the development of the criteria by which each CRC employee
would be evaluated, nor did they rate or rank the CRC employees. Tr. at 253. Those tasksfell to Mr.
Pravity. But Mr. Previty continualy sought feedback from the FFl managers, such as Joel Bradburne, to
whose projects his CRC employees had been assigned. Tr. at 248-51. Consequently, even though FFI
inno direct way issued the termination letter that Mr. Collier dlegesis aretdiatory action, their input into
the assessment process, through discussons with Mr. Previty, could have influenced the result. Any
knowledge they had of Mr. Collier’s protected disclosures could aso have contributed to aretaliatory
action carried out on their behalf, wittingly or not, by Mr. Previty.
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Afte reviening theevents from the time of the first protected disclosure Mr. Collier dlegesin his complaint,
hisOctaber 10, 2000 memorandum about nuclear safety issues at WPRAP, through his termination some
sixteen months later, | conclude thet there is close enough tempora proximity to find that many of Mr.
Collier's protected disclosures- those disclosures of which Mr. Previty had knowledge at the time of his
dedsontorecommend Mr. Collier’ s termination— were contributing factors in the February 2002 decision
to terminate Mr. Collier. Looked at in context, virtualy al of the rlevant events, both protected
disclosures and aleged retaliation, were not isolated occurrences, but instead were part of a pattern of
frustration and poor communication between Mr. Collier and his management, both FFl and CRC. For
example, dthough his firgt protected disclosure occurred more than a year before his termination, Mr.
Cdlier continued through May 30, 2001, to revisit the same issues (with Randy Morgan of CRC), and Mr.
Previty hed requisite knowledge of that discussion. Moreover, concerning those few protected disclosures
o whichMr. Revty disavows any contemporaneous knowledge, such as those made to Keith Christopher
of theDOE, | will assume, solely for the purpose of andlyss, that they too were contributing factorsin Mr.
Cdlie’sdlegedretaliatory termination. | do not, however, find that Mr. Collier’ s last protected disclosure,
toLindaEBgand of FFl on February 7, 2002, was a contributing factor in his termination on February 25,
2002. First of dl, Mr. Previty testified that he had no knowledge of this disclosure. Tr. at 560-61.
Moreove, dthough this disclosure occurred before the dete of CRC' s letter officidly informing Mr. Collier
thet hehad been terminated, Mr. Previty had completed his evauation of his employees and submitted his
recommeanctions for termination to CRC management and human relations staff on February 2, 2002, five
days before the disclosure took place. See CRC Ex. at 000001.

Nowithgianding these findings, it is clear to me that alarge part of the mutua frustration and dissatisfaction
had nothing to do with Mr. Callier’s protected disclosures. Moreover, as | discuss below, CRC has
proven by clear and convincing evidence that it would have terminated Mr. Callier in the absence of Mr.
Collier' s protected activities.

D. Whether CRC Would Have Taken the Alleged Retaliatory Action of Termination
Absent Mr. Collier’s Protected Activities

Thereture of Mr. Collier’ srole as a consultant at Fernald required his monitoring of safety at the Fernald
ste and his occasond ddivering “bad news’ of noncompliance with safety requirements to managers of
dte operations. Thereis no dispute that much of Mr. Collier’ swork product would qudify as protected
disclosures. Moreover, though many of the protected disclosures enumerated in Mr. Collier’s complaint
concern practices at Fernald that lay beyond the scope of his assigned pogts, the parties have conceded
that he was entitled to make those disclosures. Because | have concluded that most of Mr. Collier's
protected disclosures were contributing factors in his termination, the burden now falsto CRC to prove
by desr and convincing evidence that it would have terminated Mr. Collier in the absence of his protected
disclosures. See 10 C.F.R. § 708.29. The contractor’s burden is clearly heavier than that of the
complainant, but meeting this burden effectively defegts the dlegation of retdiation for whistieblowing
conduct, despite evidence that its action appears to have been taken, at least in part, in response to the
complainant’s protected conduct. Therefore, CRC'’ s burden isto demonstrate independent bases for its
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decison to sdect Mr. Collier for termination, to such a degree that | am convinced that it would have
reached the same decision had he made no protected disclosures.

Theessnceof Mr. Collier’s position is that CRC retdiated against him by orchestrating severa sequentia
acts. He contends that Mr. Previty retdiated againgt him for making protected disclosures beginning in
October 2000, by giving him lower raings than in previous years on his Performance Appraisds for
October 1999 through September 2000 (CRC Ex. at 000021-25) (2000 Performance Appraisal) and for
October 2000 through September 2001 (CRC Ex. a 000026-30) (2001 Performance Appraisal).
(Although the 2000 Performance Appraisal covered a period preceding the first protected disclosure he
liged in his complaint, Mr. Collier notes that the appraisal was sgned in November 2000, by which time
Mr. Previty had knowledge of that disclosure) Mr. Callier then arguesthat Mr. Previty developed the
employeseva uation process, by which he ranked his employees and recommended to CRC management
which two employees should be let go, with the intent of assuring that the result of the process would
support his selection of Mr. Callier as one of the two.

| note that, though the record contains references to prior reductions in force taken by CRC under its
contract with FFI, see Tr. at 217-18, 232-33, the parties did not provide any evidence of how those
reductions were conducted. Consequently, | cannot compare the process Mr. Previty developed for the
2002 daff reduction with others in which Mr. Collier was not selected. (I note that Mr. Collier has not
advanced any argument tha the 2002 downsizing differed in any materiad respect from previous Saff
redlctions.) | have, however, consdered to what extent the evidence demondtrates that the process was
developed to meet legitimate business needs rather than to assure an outcome adverse to Mr. Collier in
particular. Tothisend, | find the following. The procedures for the staff reduction were specified in
advance. Mr. Previty’s “Termination Sdlection Process’ was submitted to and approved by CRC's
menegamat, indudng Randy Morgan. In his February 2, 2002 memorandum to Mr. Morgan, Mr. Previty
Set out the assessment process he devel oped.

Theassessment process is a multi-step process selected and conducted by the CRC Ohio
Fed Office Manager [Mr. Previty] to determine which two of the five assgned Senior
Opaatiors Specidists would be recommended for involuntary reduction. Stepsincluded:

Step 1: Determine core skills and job specific skills for individua employee evauation
Step 2: Perform the individua employee assessments

Step 3: Rank the individua employees

Step 4: Provide recommendations to CRC for gpproval.

CRCEX. & 00004. The“Core Skills” identified were communications skills, teamwork, qudity of work,
and work habits. The “Job Specific Skills’ were job/technical knowledge, skills gpplicability, skills
tranderability, and customer satisfaction. Id. at 000005. Although my understanding of the service CRC
providedto FH at Fernadld isimprecise, the eight skills Mr. Previty identified to be assessed appear to me
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to be correctly identified as critica qualities for CRC employees working under that contract. 2/
Moreover, | am convinced that, generdly spesking, the assessment process, of which skillsidentification
adraingswere a part, was properly devel oped to address the present and future business needs of CRC
rather than as ameans of terminating Mr. Collier’s employment.

In performing the assessments of the five individuals, Mr. Previty wrote that he considered the last three
annud performance agppraisas for those employees who had worked that long, but two of the five were
new employees for which no annua performance gppraiss were available. 1d. at 000006. Mr. Previty
testified that, in addition to the annua performance appraisas, he aso assessed the employees
performance for the most recent four months (for which no performance appraisas had been made) by
seeking the comments of the FFI managers to whose project the CRC personnd had been assigned and
rdleding on hisown observations. Tr. a 204. It isunclear the degree to which Mr. Previty relied on the
raingson annual performance gppraisals in reaching the score he arrived at in his assessments, rather than
his contemporaneous observations or the comments of FFl managers. Tr. a 206. 3/ Under these
circumstances and in view of the nature of performance appraisas in generd, | must conclude that the
assessments performed through this process were to some degree subjective in their nature.

Nevathdess, the assessment Mr. Collier was given appesars to be reasonable and well supported by fact.
Oftheaght Kills that were evaluated, Mr. Collier’ s scores were the lowest of the five assessed employees
inthearess of qudity of work, communication skills, teamwork, and customer satisfaction. | will focus on
thesearess, as did the parties. Mr. Previty testified that in the past few years Mr. Callier had fallen below
the levels of the other employees in these ills, and the scores Mr. Previty assgned both in the annua
performance appraisas for 2000 and 2001 and in the assessment reflected his opinions. Althoughiit is
passible that Mr. Collier’s protected disclosures influenced Mr. Previty's evaluations of him, Mr. Previty
impressed me as taking a redigtic view of Mr. Collier’s performance on the job and performing his

2 Rather than assigning each of the skills equal weight in the scoring process, Mr. Previty doubled the weight
of twoskillsinthe assessment, skills applicability and customer satisfaction. | have no reason to question whether those
twoskillswere so critical to CRC' s success that the scores an employee received in those areas should have been given
twice their values. | will note, though, that even if those scores had not been doubled, Mr. Collier’s overall score still
would have been the lowest of the five employees. Seeid. at 000008 (summary scoring chart).

3 It isalso unclear why Mr. Previty chose to consider only the past three years of annual personnel appraisals
rather than all that had been made, whichin Mr. Collier’s case was seven years' worth. Mr. Collier contends that not
consdering all seven appraisalsis evidence that Mr. Previty designed the process to work against him. | cannot agree
with Mr. Collier inthisregard. The decision to consider three years of appraisals hasalogical basis, becauseit placed
the three long-term employees on equal footing. Reviewing any more than three years of appraisals would have been
imprectical because only two of the five employees had been on staff for more than three years. CRC Ex. at 000015. As
stated above, to place all five employees on even ground with respect to prior performance appraisals would have
required consideing none of the appraisal's, as the remaining two employees were recent hires and had none. Moreover,
three years of appraisalsincluded at least one appraisal that was issued before the date of any of the protected
disclosures listed in the complaint.
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evdugtionbased on a broad range of issues. For example, when questioned at the hearing about the drop
in Mr. Collier’sannua performance appraisa scores from 1999 to 2000, Mr. Previty stated,

In the year 2000, | spent two and a half months concurrently with you on [the WPRAP]
project. . . . So, | saw firg-hand what you were doing out [at] the project. | interfaced
withyou over the next couple of months, probably in January, February time frame on an
infrequent basis on what you were doing out [at] the project. | separately vidted the
project. In March, | was fully assgned to that project to help the recovery process. It
was very obvious to me that your srained relaionship with dl the senior managers
asgnedtothe project was redlly afactor in your effectivenessin heping them. | was very
concerned about your communications problems. | was concerned about your ability in
teemwork, and you didn't fit in the team anymore. There were too many senior managers
thet you couldn’t work with to get the job done, and your inability at that time to pull this
team together, address the issues and fix the problems, | fdt that your effectivenessasa
Coleman employee had been serioudy reduced after the project.

Thenwhen we went onto the issues of communications, persondly, with mein April ina
heated exchange of email, | have to tell you to stop. | get back in thefdl and you il
have another big issue on the standing orders. | was very concerned that you weren't
doing as well as you had dways done before. Y ou were one of our best employees
previody. This year you were not. 'Y our communications were down. Y our team work
was down and they certainly affected your overdl performance, and those are the areas
that | focused on in this evaduation in 2000. You were lower. | didn't give you an
usaidaday gade whichisal; | gave you a2 in communications. | lowered you in your
teemwark category from a4 toa3. | lowered you in the corporate culture category from
a4dtoa3 because your attitude and your inability to work as ateam, it affected the whole
Coleman reputation on the ste, and | lowered your grade [in] customer orientation
because you no longer had a hgppy customer, and that’ s why you had a sgnificant drop
because of your performance in those aress.

Tr.a 214-16. | note that the categories on which he was evauated in his 2000 performance appraisal had
been unchanged for many years, and Mr. Collier does not contend that the process used in 2000 was
unfair. That unfairness argument goplies only to the evauation procedure developed for termination
purposes, and | have addressed that argument above. Mr. Previty dso tetified about the low scorein
communication skills he gave Mr. Collier on his rating form in the termination sdlection process. When
asked to explain his stated rationale for that score, as it appeared at CRC Ex. at 000010, Mr. Previty
responded,

You're the only employee in Coleman that's ever had problems in this area with our job.
| havenever had to counsdl anyone e se about their performance in communications. 'Y ou
hed difficulty early on in dedling with the fact that you were not in charge. . .. You were
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not in charge of any project. 'Y ou made recommendations. You weren't in charge. I'll
0o badk toealy events that you had with Mr. Paige. Y our verba discussons with him and
emalsweaeso controversid that | was called to the Deputy Director of the Site and [told]
if I couidnot get the Coleman people in order and act professionaly, we' d be out of here,
specificdly, the individud. [That was in] Ninety-six, ‘97, | don’t know. You asked a
questionaboutyour history [in] communications. When | went out to the WPRARP project
in...laeAugust, September, October, 2000, | met with the Project Director, the Deputy
Project Director, the Operations Oversight Manager, the Project Engineer [at] Fluor . . .
andConMurphy inthe I T project who was their project manager. Y our relationship with
those people was extremdy stressful. They had greet difficulty in doing business with you.
| was out there and | made my own observations and | sensed that your relationship . . .
with Mr. Murphy was poor.

Aswemoved on | have e-mails when you were . . . reassigned from the project [and] not
included in something. | had to send you e-mails to stop sending me e-mails about your
pafoamance. | didn't question your performance. Y ou refused until | sent you formd, an
e-mall that said stop discussing these performance matters, it’'s not professiondl.

| come back from aweek’s vacation, later that year, | get an e-mail where you' ve been
involved in some discussion about standing orders from IT that you wanted over in the
Silos project with a persona note on it from the project manager. “You should please
congder firing this employee.”

Steve, you had numerous problems communicating, and you would go through periods
with. . .few problems to [periods with] very, very serious problems, and | gave you every
opportunity. [On] your own persond evauations that you submitted . . . [y]ou cite your
own difficulty in dedling with issueslike this.

Tr. at 207-09.

The record aso supports finding that Mr. Previty’ s evaluation was based on input from FF managersin
addtiontohis own obsarvations. For example, Joel Bradburne s testimony establishes that he, as the FFI
manager on whose Silos project Mr. Collier had most recently consulted, conferred with Mr. Previty
frequently. Mr. Collier had spoken with Mr. Previty saverd times about his sense that he was given little
work & the Silos project, and Mr. Previty testified that he had responded: “1 suggested to you to use your
intigivetofigre out where you could add vaue to the customer and do everything you could to help make
thembesuooessful. We dways had that discusson.” Tr. at 196. Nevertheless, Mr. Bradburne explained
that his opinion of Mr. Collier’ swork declined after they began working together on the Silos project in
2001 and 2002, and he reported that he told the following to Mr. Callier about his mediocre performance.
Tr. at 430.
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Previousintaraction before, you know, | dways thought, my estimation [was that you had]
gredt talent, great attitude and what caused the mediocre performance.. . . as we worked
through the Silos, to me it was greet talent, disnterest in some of the things that we were
doing, [because] there was not . . . a lot of field activities going on, but a lot d
adminidrative activities which nobody redly jumps up and down about doing . . .

Tr. a 431. Mr. Bradburne testified as follows regarding communicating his concerns about Mr. Collier
to Mr. Previty:

| don’'t do aformal performance [assessment] on you or any of the other subcontractors
thetwork for me or have a the time, but Bill [Previty] asthe Coleman rep would . . . ask
me about performance and | did relay to him . . . we had talked and | thought your
performance was mediocre.

Tr. at 437.

Inmy rdeasheaing officer, | am called upon to judge the credibility of the witnesses who appeared before
meat the hearing. Were | to believe any witness to be less than fully credible, | would assign less weight
tohisar her testimony. The lesser weight of that witness s testimony could well affect my making a factud
finding that in turn could affect a concluson of law, such as whether a party had met its burden. In this
cae howeve, | find that the mgjor withesseswere dl highly credible. | must therefore consider the weight
o the evidence presented in determining whether CRC has shown, clearly and convincingly, that it would
havetamingted Mr. Collier even if he had not made his protected disclosures. The crux of CRC's position
is st forth above. Evidence demongrating that Mr. Collier did not merit his lower retings is highly
circumdantid. For example, his annua performance appraisas for years before 1999 were relatively
congdattothat of 1999, the first year included for consideration in the termination assessment criteria and,
like 1999, higher than his 2000 and 2001 appraisals. Therange of overal scoresfor al seven years of
appraisals, however, is rdatively small: 3.42 to 443 onascdeof 5. In addition, Mr. Collier produced
threefarewell dectronic mail messagesthat praised hiswork at Fernald. While these messages show that
& lesgt Somed his coworkers did not share CRC management’ s opinion of Mr. Collier’s ability to perform
well at his assgnments, they do not chalenge the weight and specificity of the evidence that supports
CRC'sdecision.

Ha/ing considered the entirety of the record in this case, the weight of the evidence convinces me that the
CRC employee assessment process was fairly developed and administered, that Mr. Collier wasfairly
rated as the lowest of the employees, and that CRC clearly would have terminated Mr. Collier's
employment even if he had not made the protected disclosures he described in his complaint. 4/

4 In his closing argument, Mr. Collier articulates a number of reasons that CRC might have been biased against
himwheneval uating which two of its employeesto terminate. He contends that these biasesillustrate that the decision
to terminate him was founded in retaliation for his protected disclosures. These biases, however, instead demonstrate

(continued...)
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[1. Conclusion

As st forth above, | have presumed that the complainant has met his burden of proof of establishing by
apreponderance of the evidence that he engaged in activity protected under 10 C.F.R. Part 708. In this
regard, | have construed some of the evidence in amanner most favorable to the complainant. | dso have
determined, based on tempora proximity, that the complainant’s activity was a contributing factor in one
action taken againg him, the termination of his employment with Coleman Research Corporation
Howeve, | foundthat CRC has proven by clear and convincing evidence that it would have taken the same
action absent his disclosures. Accordingly, | conclude that the complainant has failed to establish the
existence of any violations of the DOE's Contractor Employee Protection Program for which reief is
warranted.

It Is Therefore Ordered That:
@ The request for relief filed by Steven F. Collier under 10 C.F.R. Part 708 is hereby denied.

2 Thisisanintia agency decison that becomes the find decision of the Department of Energy unless
aparty filesanotice of apped by the fifteenth day after receipt of the decision.

William M. Schwartz
Hearing Officer
Office of Hearings and Appeds

Date: May 20, 2003

4 (...continued)
thet CRC had numerous reasons, unrelated to his protected disclosures, to select him for termination. He points to Joel
Bradburne's testimony in which Mr. Bradburne specifically requested the assistance of Eric Harper and Thomas
Woodroffe, two CRC co-workers of Mr. Collier's, on hisproject. Tr. at 458-59; Complainant’s Closing Argument at 15.
Hedsocontends that while he and Roger Hiss, the other CRC employee whom Mr. Previty selected for termination, had
been hired by Mr. Previty’ s predecessor, the three not selected had been hired by Mr. Previty himself. Id. In addition,
he contendsthat Mr. Previty had abiasin favor of selecting for termination the employees who had worked for CRC the
longest, and therefore, he believes, were more highly paid. Id. | note that no evidence was taken on the two latter
dlegdions of bias. Nevertheless, if we accept any of these allegations of bias by Mr. Collier, they furnish independent,
if unfair, bases for Mr. Previty’s decision to terminate Mr. Collier’s employment. Those bases support, if anything, a
finding that the decision to terminate Mr. Collier would have been taken even if he had not made his protected
disclosures.



