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This Decision considers an Appeal of an Initial Agency Decision (IAD) issued on April 21, 2004,
involvingacomplaint filed by S.R. Davis(also referred to asthe Complai nant) under the Department
of Energy (DOE) Contractor Employee Protection Program, 10 C.F.R. Part 708. In her Complaint,
the Complainant claims that her former employer, Fluor Fernald, Inc. (the Contractor), retaliated
against her for engaging in activity that is protected by Part 708. InthelAD, an Office of Hearings
and Appeals(OHA) Hearing Officer determined that the Contractor met itsburden of demonstrating,
by clear and convincing evidence, that it would have taken the same action in the absence of the
protected activity. The Complainant appeal sthat determination. Asset forthinthisDecision, | have
concluded that the determination is correct.

I. Background
A. The DOE Contractor Employee Protection Program

The Department of Energy’ s Contractor Employee Protection Program was established to safeguard
“public and employee health and safety; ensur[e] compliance with applicable laws, rules and
regulations; and prevent[] fraud, mismanagement, waste and abuse” at DOE’ s Government-owned
or -leased facilities. 57 Fed. Reg. 7533 (March 3, 1992). Its primary purpose is to encourage
contractor employeesto disclose information which they believe exhibitsunsafe, illegal, fraudul ent,
or wasteful practices and to protect those “whistleblowers’ from consequential reprisals by their
employers. Thus, contractorsfound to havediscriminated against an employeefor such adisclosure,
or participating in a related proceeding, will be directed by the DOE to provide relief to the
complainant.

The DOE Contractor Empl oyee Protection Program regul ations establish administrative procedures
for the processing of complaints. Under theseregulations, review of an Initial Agency Decision, as
requested by the Complainant in the present Appeal, is performed by the Director of the Office of
Hearings and Appeals (OHA). 10 C.F.R. 8§ 708.32.



B. History of the Complaint Proceeding and General Background

The eventsleading to thefiling of the Complaint arefully set forthinthelAD. S R. Davis(Case No.
VBH-0083), 28 DOE 187,044 (2004) (hereinafter IAD). For the purposes of the instant appeal, the
relevant facts are as follows.

The Complainant worked in the Contractor’s Information Management (IM) department. In June
2001, the Complainant filed aComplaint under Part 708, alleging that she made protected disclosures
and that the Contractor retaliated against her by issuing her two disciplinary actionsand transferring
her to adifferent job. In June 2002, the local employee concerns office referred the matter to OHA
for an investigation and hearing, and the OHA Director appointed an investigator (the Investigator).
However, in July 2003, as the Investigator was preparing his report, the Contractor terminated the
Complainant as part of an involuntary separation program.

After completion of aninvestigation pursuant to 10 C.F.R. § 708.22, the Complainant requested and
received ahearing on this matter before an Office of Hearings and Appeals (OHA) Hearing Officer.!
Beforethe hearing, the Hearing Officer tentatively determined that the Complainant had alleged four
Part 708 retaliations: the two disciplinary actions, the job transfer, and the involuntary separation.?
TheHearing Officer a so tentatively determined that the Compl ainant had met her burden with respect
to al four of the alleged Part 708 retaliations. Therefore, she limited the hearing to the issue of
whether the Contractor would have taken the same actions in the absence of the protected activity.

Thehearing lasted four days. The Contractor presented awide range of witnesseswhichincluded the
Complainant’ s management chain, human resources (HR) and empl oyeerelations official sand staff,
and various co-workers. Likewise, the Complainant’ s counsel presented witnesses, including aco-
worker and a worker in another department, to testify about the Complainant’s performance and
conduct. The Complainant also testified on her own behalf.

After considering the hearing testimony and other relevant evidence, the Hearing Officer issued the
IAD that is the subject of the instant appeal.

In order to more fully understand the issues of this apped it is important to outline the general
background. The general background factsin this case are as follows. Due to the planned closure
of its Fernald site, the Contractor implemented a series of voluntary and involuntary separation
programs, commonly referred to asV SPsand |SPs. Asstated earlier, the Complainant worked in the
Contractor’ sInformation Management (IM) department. Prior to aJune2003 ISP, thelM department

! The Complainant requested that the alleged retaliationsto be considered in thiscaseinclude

this July 2003 involuntary separation. The Hearing Officer granted this request.

2 The Complainant objected to this determination, alleging that over the course of her

employment she had made protected disclosuresthat resulted in the Contractor’ sfailure to promote her and
that the Contractor’ s current refusal to correct this situation wasiitself aretaiation. Beforethe hearing, the
Hearing Officer ruled that these allegations were untimely and were not part of the complaint.



consisted of five managers. the department head and four division managers. Two of the divisions
were “network” divisions and two were “programmer” divisions. As part of the July 2003 ISP, the
Contractor separated the M head and aprogrammer division manager. TheContractor then promoted
one of the programmer managers to be department head, thus leaving two divisions - a network
division and a programmer division. The remaining network manager is referred to as the Network
Manager; the remaining programmer manager is referred to as the Programmer Manager.

From 1998 to June 2001, the Complainant reported to the Network Manager. During thistime, the
Complainant held the title of “Supervisor Information Management” and was one of three team
leaders. However, in late June 2001, the IM department head reassigned the Complainant to the
Programmer Manager. The Complainant reported to the Programmer Manager for thenext two years,
until she was separated in the July 2003 ISP. While reporting to the Programmer Manager, the IM
department eliminated thetitle of “ Supervisor Information Management.” The seven employeeswho
held that title, including the Complainant, had their title downgraded to “Information Management
Analyst I11.” Another employee’ stitle was downgraded from “Manager Information Management”
to “ Senior Information Management Analyst.” SeelAD at 89,317.

During the Complainant’s tenure with the Network Manager, the Complainant received two
disciplinary actions and was transferred to another job. On March 21, 2001, the Complainant
received a Written Reminder from the Network Manager which cited her inconsistent work hours,
her failuretofollow management direction, and her unprofessional communication style. Thesecond
action involved aMay 31, 2001 “decision-making leave,” which cited the Complainant’s failure to
establish and maintain backups and unprofessional communication style. * On June 25, 2001, the
Complainant received notice of ajob transfer to the Programmer Manager. This notice cited the
Programmer Manager’ s need for the Complainant’s skills.

1. Thelnitial Agency Decision

The IAD sets forth the burdens of proof in cases brought under Part 708. It is the burden of the
Complainant under Part 708 to establish by a preponderance of the evidence that he or she engaged
in a protected activity, and that the activity was a contributing factor to an alleged retaliation. See
10C.F.R. 88 708.5and 29. If the Complainant has met this burden, the burden shiftsto the contractor
to prove by clear and convincing evidence that it would have taken the same action without the
Complainant’sdisclosure. 10 C.F.R.8§8708.29. ThelAD considered theapplication of theseel ements
to this proceeding.

3 In a“decision-making leave,” the Contractor places an employee on administrative
leave for the rest of the day so that the employee can make a decision about whether or not the
employee wishes to remain employed.



A. Protected Activity and Contributing Factor

Prior to the hearing, the Hearing Officer identified two alleged protected disclosures. The Contractor
did not dispute that the Compl ai nant made these disclosures or that they were protected. TheHearing
Officer aso found that the circumstances permitted a reasonable inference that the disclosures
contributed to the alleged actions. She therefore found that the Complainant satisfied her burden of
proof with respect to the two disciplinary actions, the job transfer and the involuntary separation.

B. Whether the Contractor Would Have Taken the Same Actions In the Absence of the
Protected Activity

ThelAD found that the Contractor presented clear and convincing evidencethat it would have taken
the same actions involving the Complainant in the absence of the protected disclosures. Over the
course of her tenure with the Network Manager, the Complainant “had a number of conflicts with
subordinates, co-workers, and managers, in which the Complainant made inflammatory and
disrespectful statementsto, and about, others.” |AD at 89,317. ThelAD found that the Contractor
provided extensive documentary and testimonial evidence to support its actions and further that the
Complainant did not cast doubt on the Contractor’ s strong showing. InthelAD, the Hearing Officer
found that the Complainant’s testimony was not reliable, particularly that the Complainant’s
testimony was contradictory and that her version of events conflicted with her contemporaneous e-
mails of those events. Moreover, shefound, in genera, that the Complainant’ sversion of eventsdid
not justify her conduct, i.e., failure to take direction from her managers and communicate in a
professional manner.

With respect to thefirst disciplinary action, the March 27, 2001 Written Reminder, the Complainant
was cited for “failing to maintain aregular work schedule, failure to follow management direction,
and communicating unprofessionally with [her] management and peers.” Contractor Ex. 28.
Although the Complainant testified that she sometimes had to work after hours or adjust her hours,
she also testified that she always notified her supervisor. IAD at 89,322. The IAD found that the
record supported the Complainant’s position that IM staff members sometimes had to work after
hours and were required to notify their supervisor if they wanted to offset their time against their
regularly scheduled hours. However, the|AD found that the Complainant abused her flexibility and
that the Complainant’ s managers had objected to her late arrivals. The |AD pointed to evidence that
management disapproved of the Complainant’s “inconsistent work schedule,” and that the
Complainant did not maintain aproper work schedule. Id. Although the Complainant attributed her
conflictswith her managersto thefact that she made disclosures about personnel and managersinthe
IM department, the IAD found that the evidence in the record was contrary to her claim. ThelAD
cited as examples. 1) that the Complainant stated her opinion that her supervisors did not have the
authority to reverse her decision limiting a subordinate’s computer access; 2) the Complainant’s
failureto follow management direction to restore the subordinate’ s access; and 3) the Complainant’s
failure to comply with her managers' requests that she establish and maintain backups. I1AD at
89,322, 89,323. Further, the IAD found that the Complainant’'s communication style was
unprofessional and created a tension-filled atmosphere. The IAD cited the Complainant’s own e-



mails as examples of her communication style. Finally, with respect to the March 27, 2001 Written
Reminder, the IAD concluded that the Contractor demonstrated that there were non-retaliatory
reasons for this action.

With regard to the second disciplinary action, the May 31, 2001 decision-making leave, the
Complainant was cited by management for her failure to establish and to maintain backups and an
“unacceptable communication style” in e-mailsto the Network Manager, who was her supervisor at
thetime. Although the Complainant asserts that she had backups and that she wasin the process of
complying with a May 24, 2001 request from the Network Manager to train others, the IAD found
that the May 31, 2001 decision- making leave was accurately supported. Again, the IAD cited
examples of the Complainant’s own e-mails as persuasive evidence in the record.

With respect to the third alleged retaliatory action, the job transfer, management cited the
Complainant’s“withdrawal of her VV SP application, the training of individualsto take her place, and
the need for the Employee’'s skills in the Programmer Manager’s area” as reasons for the transfer.
Contractor Ex. 57. Although, the Complainant argued that other IM employees who rescinded their
V SP application were able to stay in the same jobs, the IAD found that the Contractor “had strong
reasonsfor thetransfer” and that thefactscited in thetransfer letter were accuratein that “therewere
individuals trained to take the Employee's place and the Programmer Manager had a need for the
Employee'sskills.” 1AD at 89,323. ThelAD concluded that the Contractor would have transferred
the Complainant to a different position in the absence of her protected disclosures and “that the
designated position accommodated both the Employee’ s refusal to be on call and her desire not to
work withthe Network Manager.” 1d. at 89,324. Finally, thel AD concluded, and therecord strongly
supportsthe Contractor’ sposition, that it had non-retali atory reasonsfor transferring the Compla nant.

Lastly, with respect to the July 2003 Involuntary Separation, the IAD found that it was clear that the
Contractor’ s decision to conduct this involuntary separation was not related to the Complainant, but
was rather one of a series of voluntary and involuntary separation programs associated with the
upcoming site closure. In addition, “the Contractor’ s determination that it had an excess number of
employees in the IM department had nothing to do with the Employee,” nor did the Contractor’s
decision “to create two groups for IM staff members.” Id. at 89,325. In regard to this alleged
retaliatory action, the Complainant argued that she should have been evaluated according to the
network group criteriaand that her rating in the programmer group wastoo low. ThelAD analyzed
extensive evidence on this matter, first analyzing whether the Complainant was properly evaluated
in the programmer group. During the hearing, the Complainant cited notes of manager discussions
which recognized that some employees had skillsin both the network and the programmer area. She
further maintained that she would not have been evaluated in the programmer group if she had not
been transferred as aresult of her protected activity. The IAD, however, found that the diversity of
the Complainant’s skills did not affect whether she was evaluated in the network group or in the
programmer group, and that the Contractor’ s treatment of the Complainant was consistent with its
treatment of the other IM employees who had been separated. *

4 The network group consisted of the staff members in the two network divisions, and the

(continued...)



Also, with respect to the July 2003 Involuntary Separation, the IAD anayzed whether the
Complainant merited a higher rating in the programmer group. At the hearing, the Programmer
Manager testified as to how she assigned the ratings that she did. She explained in detail and
provided examples of how she evaluated the employees against certain rating factors and relative to
each other. TheHearing Officer believed the Programmer Manager’ stestimony washighly credible,
finding that many of her “comments and examples were corroborated by documents, including e-
mails from the Employee and the testimony of others.” Id. at 89,326. During the course of the
hearing, the Complainant objected to her rating by the Programmer Manager, arguing that it was
inconsistent with the Complainant’s November 2002 performance appraisal and that the written
comments on her evaluation underestimated her skills. After the evaluation of extensive testimony
onthisissue, the |AD concluded that the Complainant’ s evidence did not cast doubt on the accuracy
of her rating and further that the Programmer Manager evaluated the Complainant against the
“relevant specified criteria honestly and fairly, notwithstanding the employee’s objections.” Id. at
89,329.

The IAD therefore found clear and convincing evidence existed to show that the Contractor would
have taken the same action in the absence of the protected disclosures. In sum, the IAD concluded
that the Complainant was not entitled to relief.

[11. Analysis

The Complainant filed a statement identifying the issues that she wished the Director of the OHA to
review inthisappeal phase of the Part 708 proceeding (hereinafter Statement of Issuesor Statement).
The Contractor filed a Response to the Statement. ° 10 C.F.R. § 708.33.

After fully reviewing the voluminous record in this case, in light of the arguments raised in the
Complainant’ s Statement of Issues, | find that thereis no basisfor overturning theresult in this case.

A. TheMarch 27 Written Reminder

The Complainant first asserts that the Hearing Officer failed to require the Contractor to show by
clear and convincing evidencethat it would haveissued the March 27, 2001 Written Reminder inthe
absence of the Complainant’s protected disclosures. In this regard, the Complainant argues that
“Fluor Fernald provided no clear and convincing evidence that Ms. Davis work schedule was
ingppropriate . . . of Ms. Davis's failure to follow management direction and of her insubordinate
conduct and that Ms. Davis's communications were inappropriate.” Statement at 4-12. In her

*(...continued)
programmer group consisted of the staff membersin the two programmer divisions. The Complainant, who
was in the programmer division, was eval uated by the manager in this group.

> Thereisno needintheinstant caseto set out the specifics of the contractor’ sresponse, some

of which are incorporated into my analysis below.



statement, the Complainant asserts, inter alia, that the Hearing Officer “reversesthe burden of proof,
requiring Ms. Davisto establish her notification of [her supervisor] and selectively using emailsthat
present Flour Fernald’ sversion of Ms. Davis sinsubordination, her inappropriate commentsand her
failuretofollow management direction.” Id. at 3. The Complainant further assertsthat the Contractor
did not submit any documentation that she failed to notify her manager or that she missed any
assignment deadline. 1d. at 4.

Thisassertionisincorrect. Infact, the Complainant misstatesthe burden of proof. Shestatesthat the
Contractor provided no clear and convincing evidence that the Complainant’s work schedule was
inappropriate. However, the Contractor’s burden isto prove by clear and convincing evidence that
it would have issued the Complainant the March 27" Written Reminder without her protected
disclosures. The Hearing Officer correctly eval uated the testimony and other evidence before her and
correctly concluded that the Contractor had met its burden with respect to thisissue.

With regard to theissue of whether the Complainant properly notified her manager about changesin
her work schedule, the Complainant testified that she left notes, voice mails or emails when she
intended to alter her work schedule. However, the Hearing Officer took note of thefact that she could
not find any of these notifications to offer as evidence during the hearing. In addition, the
Complainant argues that the Contractor failed to submit evidence of “similar treatment of similarly
situated employees.” Statement at 5. The issue, however, is not whether other employees were
permitted to adjust their schedul es, but whether other empl oyeesgaveappropriatenotificationtotheir
supervisors. The Contractor’ s position, which it asserted during the hearing and on this Appeal in
its Response, isthat no other employeesreceived similar disciplinary action “because no oneelsein
the department failed to provide the required notifications’ to their managers. Further, the
Complainant asserts that the Contractor provided no clear and convincing evidence of her failureto
follow management direction and of her insubordinate conduct. Statement at 6. She claimsthat the
Hearing Officer ignored pertinent testimony and overlooked the refusal of the Contractor “to follow
up on Ms. Davis very serious complaint that Mr. Arnett [supervisor] had used the Performance
Review process as a weapon.” Statement at 7. | do not agree with her contention. The Hearing
Officer noted thisissue in her Decision and decided the appropriate weight she would accord to it.
She evaluated a voluminous amount of documents provided by both partiesaswell as the testimony
of various witnesses to arrive at her factual conclusion that the Complainant failed to follow
management direction and behaved in an insubordinate manner. The record well supports these
Hearing Officer factua determinations. Finally, the Complainant assertsthat the Contractor provided
no clear and convincing evidence that her communications were inappropriate. Statement at 8.
However, the record reflects that the Hearing Officer reviewed numerous e-mail messages, memos
and testimonial evidence which led her to conclude, correctly in my view, that the Complainant
engaged in unprofessional and inappropriate communications with her managers, subordinates and
peers. Again, the wealth of evidence in the record well supports the Hearing Officer’s factual
determination on this issue.

The record reflects that the Hearing Officer analyzed al the testimony relating to the March 27*
Written Reminder, and concluded that the Contractor’ s testimony relating to the disciplinary action
was more persuasive and credible. Shealso determined that much of the Complainant’ sevidence not
only failed to support but was contrary to her claims. In doing so she was fully engaged in therole



of the Hearing Officer: to listen to the testimony of witnesses, observe their demeanor, and make a
judgment asto their credibility in light of the evidence. | seeno error in the judgment of the Hearing
Officer in reaching her conclusion that the Contractor met its burden on thisissue.

B. The Decison-Making L eave

The Complainant next asserts that the Hearing Officer failed to require the Contractor to show by
clear and convincing evidence that it would have issued the May 31, 2001 Decision-Making Leave
in the absence of her protected disclosures. Statement at 12. According to the record, the
circumstances leading up to this disciplinary action began on May 3, 2001 when the Complainant
signed an application to participate in aVoluntary Separation Program (V SP) that was being offered
by the Contractor. The Complainant requested a separation date of June 29, 2001, although she
ultimately withdrew her VSP application. After accepting the Complainant’s separation date, the
Contractor found it necessary to plan for her departure by seeking to identify other employees to
assume the duties she had performed. During the hearing, the Complainant did not dispute the
necessity of the Contractor to plan for her departure and the necessary training of other employees.
She also understood the importance of her personal participation in the training process. InaMay
23,2001 e-mail message, the Complainant’ ssupervisor specifically directed the Complainant totrain
another employee in a specific type of Internet security software used by the Contractor. Strict
deadlineswere imposed on the Complainant dueto the limited time remaining before her anticipated
separation. Thedecision-making leaveal so cited the Complainant’ sfailureto establish and maintain
personnel backups. 1AD at 89,323. In her Statement, the Complainant generally, asserts as she did
during the hearing, that she had personnel backups and that she wasin the process of complying with
the Network Manager’'s May 24, 2001 direction to train others. However, the record is to the
contrary. Itindicatesthat shehad acavalier and insubordinate attitude about the managerial direction
shewasreceiving. She ultimately did not follow theseinstructions. 1d. Moreover, the Complainant
sent anumber of “inappropriate” and “unprofessional” e-mailsin response to her manager’ s request
to provide backups although she denies these e-mails had an unacceptable communication style.
Based on her evaluation of the evidence in the record, the Hearing Officer correctly determined that
the Contractor had non-retaliatory reasons for issuing the Decision-Making Leave in light of its
legitimate need to plan for the Complainant’s anticipated separation. Again, | see no error in the
judgment of the Hearing Officer in reaching her conclusion that the Contractor met its burden in
issuing this disciplinary action to the Complainant.

C. Job Transfer/Change of Duties

Next, the Complai nant assertsthat the Contractor failed to show by clear and convincing evidencethat
it would haveissued the Complainant’ s Change of Dutiesin the absence of her protected disclosures.
Specifically, the Complainant argues, inter alia, that the Contractor “failed to explain why it selected
a reassignment option for Ms. Davis that resulted in a demotion when others where available and
requested by Ms. Davis.” Statement at 17. In addition, the Complainant asserts that the Contractor
failed to justify her reassignment based on immediate need. Finally, the Complainant asserts that the
Hearing Officer improperly considered her “refusal to continue manageria on-call” asabasisfor the
decision to reassign her. She refers to the Contractor’s decision to transfer her job, which cited the
Complainant’ swithdrawal of her V SP application, the need to train other individual sto take her place



and the need for the Complainant’s skills in the Programmer Manager’s area. The Hearing Officer
foundthat “thejob transfer waslargely theresult of the Empl oyee’ songoing conflict withthe Network
Manager, including her repeated statements that she did not want to report to him, and her stated
refusal to work after hours.” 1AD at 89,323. The record amply supports the fact that there was an
ongoing conflict between the Complainant and the Network Manager. The record also supports the
Programmer Manager’s need for the Complainant’s skills. It further indicates that neither the
Complainant’s pay nor her benefits were reduced as a result of the job transfer. Finally, the record
indicates that the Complainant’s April 2001 refusal to work after hours prompted the employee
relations department head to conclude that the Complainant “should be moved to ajob that did not
requirehertobeoncall.” Id. at 89,324. Therecord strongly supportsthe Hearing Officer’ sconclusion
on thisissue — that the Contractor would have transferred the Complainant to a different position in
the absence of her protected disclosures. | see no Hearing Officer error here.

D. Involuntary Separation

Finally and perhaps most significantly, the Complainant challenges the Hearing Officer’ s conclusion
that the Contractor met itsburden with respect to thelnvoluntary Separation. The Complainant asserts
numerous arguments in support of this contention. °® In asserting these arguments, the Complainant
attemptsto raise variousfactual mattersin seeking to rebut thefindingsreached by the Hearing Officer
after evaluating voluminous evidence including testimony subject to cross examination. The
Complainant’ s contentions on appea are not new but were addressed by the Hearing Officer in the
IAD. Itiswell settled that the factual findings of the Hearing Officer are subject to being overturned
only if they can be deemed to be clearly erroneous, giving due regard to the trier of fact to weigh
evidence and to judge the credibility of witnesses. Eugene J. Dreger, 27 DOE 87,564 at 89,351-52
(2000), citing Oglesbeev. Westinghouse Hanford Co., 25 DOE 87,501, 89,001 (1995); O’ Laughlin
v. Boeing Petroleum Services, Inc., 24 DOE 1 87,513, 89,064 (1995). For the reasons below, | have
determined that the Complainant hasfailed to show that the Hearing Officer’ sfindingswereerroneous
as amatter of fact or law, and the IAD must therefore be sustained.

At theoutset of the hearing, the Hearing Officer found that neither the Contractor’ sdecision to conduct
the July 2003 I SP nor the Contractor’ s determination that it had an excess number of employeesin the
IM department had anything to do with the Complainant. During the course of the hearing, the
Complainant never challenged these findings, but rather challenged the fact that she was evaluated
according to the Programmer Group criteria instead of the Network Group criteria. The Hearing

® Thoseargumentsincludethefollowing: (1) the Contractor failed to explain why the Complainant
was not evaluated on a Network Individua Skills Rating Form instead of a Programmer Individual Skills
Rating Form; (2) the Contractor failed to explain why none of the Complainant’s network skills were
considered even though she used them within the prior two years; (3) the Contractor failed to explain why
it selected a reassignment for the Complainant to the Programmer Group when a continuing need for the
Complainant’s skills was not ascertained before the reassignment; (4) the Contractor failed to explain why
it did not consider other reassignment optionsthat were favored by the Complainant; and (5) the Contractor
failed to explain inconsistencies in the testimony of an [IM Supervisor] as to her knowledge of the
Complainant’s Part 708 complaint when the supervisor was both a crucial member of the FRT [Function
Review Team] and SRT [Senior Management Team].
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Officer evaluated extensive documentary evidence and testimony, including evidence on whether the
Complainant belonged in the Programmer Group and deserved a higher rating, and concluded (1) that
the Contractor had a legitimate business reason for its ISP and (2) that it would have selected the
Complainant for thel SPin the absence of her protected disclosures. Again, the Complainant presents
no new evidence that indicates that the Hearing Officer’ s conclusions should be overturned.

In her Statement, the Complai nant reasserts an argument she made during the hearing that “(1) Ms.
Daviswastheonly IM employee whaose primary job assignment was not within the group to which she
reported; and (2) Ms. Davis was the only IM employee to cross over from the Network to the
Programmer arena (or the reverse) within the last two years. Application of the two year rule only
affected Ms. Davis.” Statement at 18-19. The Complainant further assertsthat the Contractor “never
showed, by clear and convincing evidence, why Ms. Davis was evaluated as a Programmer when her
primary assignment was as a Network Analyst.” 1d. at 19. Asstated earlier, the record supports the
Hearing Officer's finding, that the Complainant was properly evaluated as a member of the
Programmer Group based on her primary assignment. | seeno clear error. Thisisnot the appropriate
forum to conduct new fact-finding.

Further, | find no basis for the Complainant’s assertion that she was the only employee affected by
application of the “two year rule” According to the record, the “two year rule” relates to an
employee’ s” skillstransferability” whereemployeeswho have been sel ected for invol untary separation
are eligible to transfer to available positions in other sub-groups “if they have demonstrated current
skillsfor that position.” Thus, to be eligible to transfer under this rule, an employee must have had
actual experience in the other skill area within the last two years. It was determined and the record
supportsthe fact that the Contractor applied thisruleto all employeeswho were being considered for
an ISP, not only the Complainant. Although the Hearing Officer did not discuss this “two year rule”
in detail, she found, through her evaluation of the evidence in the record, that the “recognition of
diverse skills, either in management discussions or on the evaluation form, did not affect whether an
employee was evauated in the network group or the programmer group.” 1AD at 89,325.

With respect to the Complainant’ s assertionsthat the Contractor failed to consider other reassignment
options she favored, failed to explain why it selected a reassignment for the Complainant when a
continuing need for the Complainant’s skills was not ascertained, and finally that there were
inconsistencies in the testimony of an IM Supervisor. The Complainant is wrong again. The
Complainant has misstated the Contractor’ s burden of proof. The Contractor isnot required to prove
why it did not choose avariety of other possible options for the Complainant instead of the particular
actionit ultimately took. Rather, the Contractor’ sburdenisto proveby clear and convincing evidence
that it would have taken the same action absent the Complainant’ s protected disclosures. | agreewith
the Hearing Officer that the Contractor has met its burden here by persuasively demonstrating that it
evaluated itsemployees properly, accordingto their demonstration of “ coreskillsand the essential job-
specific skillsfor their job classification or sub-classification.” Further, | amequally persuaded by the
strength of the testimony in the record, and | agree with the Hearing Officer, that the Programmer
Manager evaluated the Complainant “against the relevant specified criteriahonestly and fairly.” 1AD
at 89,329.
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E. Refusal to Consider Job Leve/Title Change (Demotion) in Part 708 Complaint

Finally, the Complainant argues that the Contractor demoted her sometimein the mid-1990's and that
she did not become aware of this“demotion” until August 2003 when she received the Contractor’s
personnel and employee relations files from the OHA Investigator in connection with her Part 708
complaint. The Complainant contends that this issue of “job level/title” change is part of the
Contractor’ s* pattern of continuing retaliation against her, and should be considered with the other four
retaliations.” Statement at 22.

On November 12, 2003, the Hearing Officer issued a letter denying the Complainant’s request to
include the “job level/title” change as an additional issue to be a subject of the hearing. The Hearing
Officer stated that the* mid-ninetiesjob level/title changeis beyond the scope of the proceeding.” She
further stated that the complaint “does not identify the mid-nineties job level/title change, and the
investigator did not investigate it.” Thus, the Hearing Officer concluded that the request should be
denied. Shedeclinedto exercise her discretiontoinclude“theallegedretaliation . . ., givenitsnature
and age.” Therefore, sheruled that the hearing proceeding was limited to the four alleged retaliations
addressed inthe IAD. The Part 708 regul ations provide that acomplaint must befiled by the 90" day
after the employee knew, or reasonably should have known of the alleged retaliation in order to be
timely. See10C.F.R. §708.14(a). Although, as mentioned above, the Complainant asserts that she
did not become aware of thisalleged retaliation until she received documentsfrom her personne file
in August 2003, thereis no evidence in the record to support this assertion. Therefore, | find that the
Hearing Officer correctly determined that this allegation, which the Complainant alleged occurred
approximately eight years earlier, should not be included in the proceeding based on its untimeliness.

IVV. Conclusion

As is evident from the above description of the IAD, this case involves factual issues which are
strongly disputed. Ultimately, however, it wastherole of the Hearing Officer to makefindings of fact
based on her assessment of the witnesses and their testimony, as well as the documentary evidence
presented during the proceeding. The Hearing Officer did so, and after reviewing the entire record,
| find no error. Complainant’s attempt to reargue these factual mattersis unavailing. As previously
stated, there is deference given to the trier of fact to weigh evidence and to judge the credibility of
witnesses, and unlessthefactual findingsare deemed clearly erroneous they should not be overturned.
In the interest of efficiency, it isinappropriate to relitigate the same matters that came before the
Hearing Officer. Again, | see nothing in the Complainant’s Statement of Issues that would cause me
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to overturn the IAD in this case. Accordingly, the instant appea should be denied and the IAD
affirmed.

It Is Therefore Ordered That:

(1) The Apped filed by S.R. Davis on May 19, 2004, Case No. VBA-0083, of the Initial Agency
Decision issued on April 24, 2004 be and hereby is denied.

(2) This Appeal Decision shall become a Final Agency Decision unless a party files a petition for
Secretarial review withthe Officeof Hearingsand A ppeal swithin 30 daysafter receiving thisdecision.
10 C.F.R. § 708.35.

George B. Breznay
Director
Office of Hearings and Appeals

Date: October 16, 2006



