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Sharon M Fiorillo (the conplainant), appeals the dism ssal of her
conplaint of retaliation filed under 10 C F.R Part 708, the
Department of Energy (DOE) Contractor Enployee Protection Program
The conplaint was filed on May 4, 2007. As explained bel ow, the
di smi ssal of the conplaint should be sustained, and the appea
deni ed.

|. Background

The conpl ai nant was a secretary with a DOE contractor, Performance
Results Corporation (PRC), |ocated at the DOE s National Energy
Technol ogy Laboratory (NETL) in Pittsburgh, Pennsylvani a. The
conpl ai nant clains that on February 5, 2007, she disclosed an
i nci dent of workpl ace violence to an enpl oyee of the DOE s | nspector
General, Ofice of Inspection and Special Inquiries, Northeast
Regi on (DOE/1G. According to the conpl ai nant, the violent incident
t ook place during a February 2 three-way tel ephone conversation that
included a fellow enployee, Holly Biddle, herself and their
supervi sor, who was attenpting to nmedi ate a m sunder st andi ng bet ween
t he conpl ai nant and Bi ddl e. The conpl ai nant states that she said to
Bi ddl e, “Holly, you could have talked to ne about this.” According
to the conplainant, Biddle replied, “If | would have seen you, |
woul d have spit in your face.”

The conplainant indicated to the DOE/IG that the supervisor
thereafter did nothing to protect her from the threatening work
envi ronnent created by this remark. The conpl ai nant believes that
providing information about workplace violence to the DOE/IG
constitutes a protected di sclosure because she reveal ed a viol ation
of law [the McNamara O Hara Service Contract Act, Section 2(a)(3)]:
the “potential safety danger to nyself in having to work in a



hostile work environment.” She also believes that she reported a
substantial violation of the PRC Enpl oyee Handbook pertaining to a
hostile work environnment, and that the workplace violence she
experienced violated OSHA, NIOSH and FBI policy statenments on the
i ssue of workpl ace viol ence. Further, she believes that the fact
t hat her supervisor did nothing to protect her was evi dence of gross
m smanagenment and abuse of authority.

She clains that in retaliation for the disclosure of this incident
to the DOE/IG she was termnated from her position at PRC on
February 5, 2007, the very day of the disclosure.

In a letter of June 22, 2007, the Director of NETL dism ssed the
conpl ai nt. The NETL Director found that the conplainant’s
di sclosure did not fall wthin the purview of Part 708.
Specifically, he stated that the conplainant did not disclose
i nformation “concerni ng danger to public or worker health or safety,
substantial violations of Jlaw, or gross msmanagenent; for
participation in congressional proceedings; or for refusal to
participate in danger activities. Therefore, in accordance with 10
CFR 8 708.17(c)(2), your conplaint nust be dism ssed.”

Section 708.17(c)(2) in relevant part provides that:

Dism ssal for lack of jurisdiction or other good cause is
appropriate if:

(2) The facts, as alleged in your conplaint, do not
present issues for which relief can be granted under
this regul ation;

On July 5, 2007, the conplainant filed an appeal of the dism ssal by
the NETL Director with the Ofice of Hearings and Appeals. 10
C.F.R § 708.18.

I'l. Analysis

In her appeal, the conplainant clainms that the dism ssal was
erroneous because: (i) NETL inproperly mnim zed the seriousness of
the violent situation she revealed; (ii) she was not provided with
a copy of PRC s response to her conmplaint; (iii) PRC has not acted
truthfully in connection wth her <clainms for Pennsylvania
unenpl oynment conpensation; and (iv) she does not believe a



sufficient review of her conpl ai nt has been perfornmed, includingthe
opportunity to show that PRC s accusations against her are “false
and sl anderous.” O these four objections, only the first has any
rel evance here. Accordingly, my attention here will be devoted
solely to the issue of whether the conplainant’s report to the
DOE/ | G that a co-worker stated that if she had seen the conpl ai nant,
she would have spit in the conplainant’s face is a disclosure of
wor kpl ace violence entitled to protection under Part 708.

The answer is “no.” This is atrivial, frivolous claimwhich nmerits
summary dism ssal. There was no workpl ace violence reported. The
purported threat was hypothetical. It did not describe any future
I ntent by Biddle. | find that no reasonable person would find

herself in real fear of any neaningful danger, present or future, if
she heard the statenment at issue here, especially since it was nade
via telephone. Reporting this statement to the DOE/IG sinply does
not constitute reporting of workpl ace viol ence. Consequently, while
| agree with the NETL Director that this conplaint nmerits summary
dismssal, | find that it falls nmore properly within the purview of
Section 708.17(c)(4), which provides that a conplaint nay be
dismssed if it “is frivolous or without nmerit on its face . ?
The statenent at issue here nobst assuredly neets that test.

Accordingly, the dism ssal by the NETL Director was correct and the
i nstant Part 708 appeal shoul d be deni ed.

I T IS THEREFORE ORDERED THAT:

(1) The Appeal filed by Sharon Fiorello (Case No. TBU-0070) is
her eby deni ed.

(2) This Decision shall becone a Final Agency Decision unless a
party files a Petition for Secretarial Review with the Ofice of
Heari ngs and Appeals within 30 days after receiving this decision.
10 C.F.R. 8§ 708.19.
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