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Nanme of Case: Del bert F. Bunch
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Del bert F. Bunch (Bunch or the conpl ainant), appeals the di sm ssal
of his conplaint of retaliation filed under 10 C F. R Part 708, the
Departnent of Energy (DOE) Contractor Enpl oyee Protection Program
The conpl ai nt was dat ed Sept enber 6, 2006. As expl ai ned bel ow, the
di sm ssal of the conplaint should be sustained, and the appea
deni ed.

| . Background

The conpl ai nant was an enployee with Bechtel SAIC Conpany LLP
(BSC), the prime contractor to the DOE Ofice of Civilian
Radi oacti ve Waste Managenent (OCWRM Yucca Mountain Project. The
DOE OCRWM has been tasked to devel op and nanage a safe systemto
di spose of spent nucl ear fuel and hi gh-1evel radioactive waste. In
his Septenber 6 conplaint of retaliation, Bunch states that he was
a BSC manager assigned the responsibility for assuring conpletion
of a nunber of docunents required in support of an update or
revi sion of the 2004 CD [conceptual design]-1. Bunch i ndi cates
that on “March 17, 2006, after nunmerous attenpts to assure that
BSCs CD1 Revision reports were in conformance wth DCE

requi renments (including those under part 830), | refused to concur
in the rel ease of those docunents. The norning of March 30, 2006,
the second day after | returned fromleave, | was handed a letter

advising nme that ny last day of work would be that day.”

In his conplaint, the conplainant sets forth in detail the subject
matter of the conceptual design reports that are involved here. In
this regard, he stated that he participated on a teamthat revi ened
a “draft license application.” According to Bunch, “there were a
nunber of specific comments and suggestions devel oped as a result
of that review and several mgjor criticisns and coments. One was
that the analysis of aircraft risks raised issues that needed to be



brought to the attention of DOE *. . . . The concern for Yucca
Mountain was that risks were to be reduced by negotiating a flight
limtation with the Air Force. Making marginal inprovenents just
to neet a nunerical limt is a practice discouraged by the NRC
[ Nucl ear Regul atory Comm ssion]. This view was nade known to the
CGeneral Manager.”

A second concern cited by Bunch involved the fact that on
Decenber 19, 2005, the “DOE issued a stop work order on BSC s
qual ity affecting engi neering and pre-cl osure safety anal ysi s work,
because of deficiencies in BSCs requirenents nmanagenent

system. . . . The concern that existed had to do with conti nuing
systemc failings in managing requirenents . . . . The genera
matt er of managenent of substantive requirenents will be a matter
for DOE and NRC to address in connection with the I|icense

application.”

Bunch’ s third concern involved “lack of configuration managenent.”
Bunch states that DOE had issued “direction” regarding the basis
for design in a CD 1 revision. “However, the BSC engineering
organi zati on departed fromthat direction and nade changes fromt he
BSC recomended desi gn sol ution (sonme of the changes were contrary
to the DOE's direction).” Bunch contends that “the Conceptual
Design Report prepared for the CD-1 Revision contained deviations
fromthe previous submttal, wthout item explanation.”

Bunch’s fourth stated concern involved the |ack of adherence to
DCE- mandated Integrated Safety Managenent requirenments. In this
regard, Bunch clainms that the “introduction of a disposal tunnel
off of the South Portal created safeguards, security and safety
concerns that were conpletely avoidable by alternatives that fully

met DCE requirements. . . . No changes were nmade when this concern
and the other concerns (summarized above) were brought to the
attention of the engineering organization . . . Mreover, when |

refused to concur in the release of the CDR [Conceptual Design
Report], the docunent was released by ny nmanagenent over ny
objections, wthout . . . conveying any of nmy Part 708.5(c)
concerns to DCE.”

As stated above, Bunch clains that in retaliation for engaging in
a protected activity under Section 708.5, he was fired from his
position with BSC on March 30, 2006. He filed a Conplaint of

1/ Bunch asserts that airplane risks was his area of specia
conpet ency.



Retaliation with the DOE on Septenber 6, 2006. In a letter of
April 17, 2007, the Director, Ofice of Cvilian Radi oactive Waste
Managenment of the DOE (OCRWM Director) dism ssed the conpl aint.

The April 17 Dism ssal Letter

The OCRWM Director gave two bases for the dismssal. The first
basis was that the conplaint was untinely filed. The second basis
was the conplainant’s failure to show that he had engaged in an
activity protected under Section 708. 5.

Wth regard to the tineliness issue, the OCRAW Di rector noted that
Section 708.14 provides that a conplaint nust be filed wwthin 90
days after the conpl ai nant knew or shoul d have known of the all eged
retaliation. The OCRWMDirector determ ned that the conplai nant’s
Septenber 6, 2006 conplaint was untinely because it was filed 160
days after the March 30, 2006 term nation. In this regard, the
OCRWM Director noted that he had provided the conplainant the
opportunity to show why he filed the conplaint beyond the 90-day
time period. The conpl ai nant provi ded sone additional information
regardi ng the Septenber 6 filing date in the filing of October 13.
Based on the Cctober 13 subm ssion, the OCRWM Director indicated
that the conplainant had purportedly reached the conclusion that
his termnation was retaliatory only after reading the OCRW
Director’s July 19, 2006 testinony before the U 'S. House of
Represent ati ves Subcomm ttee on Energy and Air Quality. The OCRW
Director indicated that he could not “find any |anguage in ny
testinmony that would | ead you to believe that you were term nated
in retaliation for your protected activities. Therefore, | find
that the date on which you knew or reasonabl e shoul d have known of
the alleged retaliation was March 30, 2006, when you were
term nated.” Accordingly, the OCRW Director found that the
Septenber 6 conplaint, filed 160 days after the term nation, was
untinmely and shoul d be di sm ssed.

As a second basis for the dismssal, the OCRWM Director’s April 17
letter noted the failure of the conpl ai nant to all ege engagenent in
a protected activity. In this regard, the OCRWM Director cited
Section 708.5, which provides that the following conduct is
protected fromretaliation by an enpl oyer:

a) Disclosing to a DCE official, a nenber of Congress, any
ot her governnent official who has responsibility for the
oversi ght of the conduct of operations at a DOE site, your



enpl oyer, or any higher tier contractor, infornmation that
you reasonably believe reveal s--

(1) A substantial violation of a law, rule, or regul ation;

(2) A substantial and specific danger to enpl oyees or to
public health or safety; or

(3) Fraud, gross m snmanagenent, gross waste of funds, or
abuse of authority; or

(b) Participating in a Congressional proceeding or an
adm ni strative proceedi ng conducted under this regul ation;
or

(c) Subject to 8 708.7 of this subpart, refusing to
participate in an activity, policy, or practice if you
bel i eve participation would --

(1) Constitute a violation of a federal health or safety
| aw;, or

(2) Cause you to have a reasonable fear of serious injury to
yoursel f, other enpl oyees, or nmenbers of the public.

The OCRWM Di rector stated that he had exam ned each of the
protected acts explained in detail in the conplainant’s

Cct ober 13, 2006 subm ssion, and found that none of them
qualified as a protected activity under 10 CF. R 8§ 708.5.
Accordingly, the OCRWM Di rector dism ssed Bunch’s conpl ai nt.

On May 7, 2007, the conplainant filed an appeal of the di sm ssal
by the OCRWM Director. | have reviewed that appeal, and as

di scussed below, | find that the OCRWM Di rector’s di sm ssal
shoul d be sustai ned and the appeal deni ed.

1. Analysis
A.  Wether the Conplaint Tinely Filed

Section 708.17(a) provides that a conplaint of retaliation my be
di sm ssed for lack of jurisdiction. Section 708.17(c)(1)
provides that untineliness is an appropriate basis for dism ssal
on grounds of |ack of jurisdiction. However, Section 708.14(d)
provi des a conplainant with the “opportunity to show any good
reason [he] may have for not filing within that period and the



[ appropriate DCE official] may, in his or her discretion, accept
[the] conmplaint for processing.”

In this case, the OCRWM Director asked the conplainant to provide
a reason for the untinely filing and, in the Cctober 13 filing
referred to above, the conplainant provided his reason. He
asserts that the termnation letter which he was given on

March 30, 2006, stated only that “business conditions are such
that we nust inplenment an Involuntary Reduction-In-Force (1ROF)
program”™ The conplainant clains that he was | ater nmade aware of
facts that led himto conclude that a “primary reason for the
action was retaliation.” 1In this regard, he asserts that he

| earned in July that no other senior manager had been term nated,
and further that upon “reading the July testinony of the Director
of OCCRWM | . . . concluded that | had been term nated primarily
in response to nmy expressed concerns.” Bunch indicates that he
then decided to file his Part 708 conplaint of retaliation.
According to Bunch, the Septenber 6 filing was well within the
90-day period and therefore tinely.

| am not persuaded by this position, which is not supported by
the rest of the Bunch filing. 1In his October 13 letter, Bunch

al so states that the “business conditions” statenent in his
termnation letter was not |legiti mate because, since he was
“Manager for ProgramIntegration, directly reporting to the
Ceneral Manager, ny position would normally be funded using

I ndi rect Funds, accounted for in the rates devel oped and
submtted to DOE. Moreover, in ny case, direct funds were
avai |l abl e and properly chargeable by ne for work requested by DOCE

letter of Septenmber 22, 2005. . . ; there was adequate funding
available for nme to neet all requested actions by DOE. | am aware
of no prior plan for ny renoval.” These statenents indicate that

the conpl ai nant did i ndeed have good reason to believe that his
termnation was retaliatory. Specifically, he indicates that he
believed at the outset that there was sufficient funding for his
position. He stated that he knew funds for his position were

al ready allocated in 2005. Thus, he had good reason to suspect
t hat “business conditions” mght not be the true reason for his
term nation.

Bunch al so states in his Cctober 13 letter, “1I was present at
several FOCUS conmittee neetings to discuss plans for
transitioning subcontractor work to BSC sel f-performed work, but
at notine was | led to believe that there were any plans for
reorgani zing or dissolving ny organization. . . .” Here, the
conpl ai nant indicates that he had participated in neetings where



it was clear that there was no plan to reorganize his

organi zation. In this regard, Bunch suggests in his October 13
filing that his term nation was effectuated in a manner that did
not follow normal BSC procedure. This out-of-the-ordinary

term nation process, which cane unexpectedly and i nmedi ately
after his refusal to obey a BSC directive, should certainly have
al erted Bunch that the term nation m ght have been retaliatory.

In addition, the conplainant states, “As | was |eaving the BSC
of fice on March 30, | happened to see M. Peter Rail, who said
that he had participated in a FOCUS comm ttee neeting regarding
my situation. After mulling his remarks, | sent himan e-nai

(on April 2, 2006) asking himif my concerns had been made known
to the FOCUS group.” Thus, on the very day of his term nation,

t he conpl ai nant heard froma col | eague that his “situation” had
been di scussed at a FOCUS comm ttee neeting. The conpl ai nant
apparently becane suspicious at that point because he i medi ately
began to mull over his colleague’s remarks. Thus, | am not
persuaded that at the very tinme he was term nated the conpl ai nant
did not already have sone reason to believe enployer retaliation
coul d have occurr ed.

In fact, in the October 13 subm ssion, Bunch hinself summarizes
his reasons for believing that the term nation was retaliatory as
follows: “In light of the apparent failure to foll ow procedure
for my term nation, the absence of business conditions inpacting
nmy continuance as an enpl oyee of BSC, and the legitimte concerns

expressed by ne prior to ny termnation . . . | conclude that a
primary reason for the action was retaliation.” Thus, based on
t hese remarks by Bunch, | believe that he did indeed reach the

concl usi on contenporaneous with his termnation that this action
could well be retaliatory. As discussed above, Bunch was aware
on the very day of his termnation of each of these
considerations: the failure to follow procedure; the absence of
busi ness conditions for his termnation; and the types of
concerns he had previously expressed. | fail to see here any
reason why the purported retaliatory nature of the term nation
di d not becone known to himuntil July.

On the other hand, | find wholly unconvincing Bunch’s assertion
that he did not learn of the true reason for his term nation
until reading the OCRWM Director’s July 19 testinony [before the
U.S. House of Representatives]. In his appeal, the conplai nant
clainms that it was through reading this testinony that he first

| earned of the differences in “culture” and “priority” between
BSC and OCRWM | find this unpersuasive. Bunch consistently



portrays hinmself as BSC “seni or managenent,” and further notes
that he is a “fornmer [DOE] Deputy Assistant Secretary for Safety,
Health and Quality Assurance.” He is therefore a high-I|evel

enpl oyee with consi derabl e experience and sophistication in the
real ms of both governnent service and governnent contracting.
Further, he indicates in his October 13 subm ssion that in

Cct ober 2005, he understood that “a strong notivation [for BSC to
satisfy DOE] was to enable BSC s financial profitability.” Thus,
it is sinply not plausible for a know edgeabl e enpl oyee, such as
Bunch, to maintain that it was not until he read the OCRW
Director’s testinony that he could piece together the entire
picture of differing priorities of the DOE and BSC. He should
have known all along that the goals of the two organizations were
not necessarily identical in every respect and, in this regard,
that BSCis a for-profit organization while the DOE is not. In
fact, Bunch does state that in Novenber 2005 he was assigned to

| ead an effort to prepare a revised CD-1 package consistent with
redirection fromthe DOE. He noted that responding
satisfactorily to that redirection was regarded as essential. In
this regard, he stated “lI understood that a strong notivation for
that was to enable BSC s profitability.” Thus, in 2005, Bunch
was already well -aware that a key factor for BSC was
profitability. It was thus obvious to him even in 2005, that
the goals of DOE and BSC were not identical. He certainly did
not need the OCRWM July 2006 testinmony to |earn that BSC cul ture
and DOE cul ture were not uniform

Bunch al so argues that his filing should be accepted even if it
is considered untinely. In the Cctober 13 filing, Bunch clains
that “it is unreasonable to expect filing by a senior manager who
attenpts to ‘“work within the system’ until a nore conplete basis

i s devel oped.” In his May 7 appeal, he states there “is no
requi renent that a pre-enptive filing nust be nmade, even before
sufficient facts are acquired. Inportant facts and circunstances

arose in July 2006, when the result of the SCWE survey were nade
known to nme by former co-workers who were famliar with the
prevailing negative attitude in BSC towards those who raised
concerns, and when | |earned that no other person appeared to
have been term nated after ne, even though the termnation letter
cited business conditions as the cause. This could not have been
known on March 30. . . .[The reference to text in the testinony
on July 2006 was to note the contrast between OCRWM s
determnation to ‘develop the culture and processes expected of
an NRC licensee’ with my grow ng awareness of the culture and
processes with BSC. Before that point it was not abundantly



clear that OCRWM top managenent’s priority for safety was
difference from BSC s top managenent apparent |ack of priority].”

The conpl ai nant sets out an incorrect standard here for when a
claimnust be filed. He contends that prior to July 30, the
notive for retaliation was not “abundantly clear to him” He
asserts that senior managenent should be entitled to delay filing
a Part 708 conplaint until “a nore conplete basis is devel oped,”

i ndi cating that such individuals should be accorded the
opportunity to “work within the system” Section 708.14 sinply
does not provide this type of approach. The standard of

“abundantly clear,” “conplete basis,” or tine to “work within the
systenf is not applicable. The standard under Part 708 is “knew
or should have known.” As di scussed above, | find that the

conpl ai nant had sufficient know edge for purposes of this
proceeding that his term nation could have been retaliatory that
he shoul d have conme forward with his conplaint within 90 days of
that termnation. Waiting until the facts are clearer is sinply
not within the regulatory franework here. Donald E. Searle, Case
No. TBU- 0065 (May 16, 2007)(conpl ai nant not required to have any
actual or official corroborative evidence of notive in order to
file a conplaint under Part 708.) 2

Bunch al so asserts that if this conplaint proceeding does not go
forward, there could well be sonme negative inpact on BSC

enpl oyees. He raises concerns regarding the possible inmpact of
al | eged BSC perfornmance shortcom ngs on “representations before
NRC as well as DOE.” These concerns, while they may be genui ne
enough, are beyond the purview of Part 708. These regul ations
provi de a renmedy only when a contractor enployee is subjected to
retaliation for engaging in protected behavior. The issue of
whet her the all eged disclosures made by a conpl ai nant are true,
and therefore whether a contractor should be required to take
corrective action related to the subject of the alleged

di scl osures, is not considered in a Part 708 conpl ai nt of
retaliation proceeding. Simlarly, whether other enployees may
be adversely affected, is not a matter considered in connection

2/ Contrary to Bunch’s assertion, there is an opportunity for an

enpl oyee to “work within the systenf to resolve his concerns.
Section 708.20 specifically allows an enployee and the DOE
contractor sonme time to attenpt to nediate a conplaint.
However, this option is only avail able once a conplaint has
been filed. Thus, it is not an avenue which would permt an
individual to delay filing his Part 708 conpl ai nt.



with a enployee’s filing of a conplaint of retaliation under Part
708.

In sum | find that the conpl ainant inproperly delayed filing his
Part 708 conplaint, and he has failed to provide any good reason
for this del ay.

B. Whether the Part 708 Conplaint |Is Precluded Because the
Conpl ai nant Failed to Establish that He Engaged in Protected
Activity

The second basis on which the OCRW Director dism ssed the
instant Part 708 conplaint was that the conpl ai nant had not

engaged in an activity described in Section 708.5. | have
t horoughly reviewed the record in this case and | find that the
OCRWM Director was correct. In his May 7 appeal, the conpl ai nant

i ndi cated that he refused to “concur in docunents that [he]
regarded as contrary to both NRC and DOE regul ations.” This
refusal is not a protected activity under Section 708.5. As
stated above, Section 708.5(c) provides that the foll ow ng
conduct is protected fromretaliation by an enpl oyer:

Subject to 8 708.7 of this subpart, refusing to participate
in an activity, policy, or practice if you believe
participation would --

(1) Constitute a violation of a federal health or safety
| aw, or

(2) Cause you to have a reasonable fear of serious injury to
yoursel f, other enpl oyees, or nmenbers of the public.

Bunch’s refusal to concur in the conceptual design report sinply
does not fall within the purview of this subsection. As an
initial matter, even if Bunch believed that the conceptual design
report violated NRC or DCE regul ations, his concurrence with the
report would not in and of itself violate a federal health or
safety law, or cause himto have a fear of serious injury to

hi msel f or others. Concurrence per se is not an activity that
violates a federal health or safety |law, or causes harmto the
conpl ainant or others. |In fact, this regulation was designed in
order to allow workers to refuse to engage in an activity that
coul d cause themor others imedi ate bodily harm and not to



protect an enpl oyee who does not believe that his supervisor’s
deci sions or directives are lawful. 3

In this regard, Section 708.6 indicates that “participation in an
activity, policy or practice may cause an enpl oyee to have a
reasonabl e fear of serious injury that justifies a refusal to
participate if: (a) a reasonabl e person, under the circunstances
that confronted the enployee, would conclude that there is a
substantial risk of a serious accident injury, or inpairnent of
health or safety resulting fromparticipating in the activity,
policy, or practice; or (b) an enployee, because of the nature of
his or her enploynment responsibilities, does not have the
training or skills needed to participate safely in the activity
or practice.” Cearly, Bunch could not have reasonably believed
that he or others would have faced a substantial risk of
accident, injury or health inpairnment if he nerely signed the
conceptual design report. There were other nethods by which he
coul d make his concerns about the report known to the DCE

Mor eover, Sections 708.5 and 708.6 do not provide an enpl oyee
with the right to nake a unilateral decision not to participate.
In “refusing to participate,” a conplainant nust also conply with
Section 708.7, which provides that before refusing to participate
a conplaint nust ask his enployer to correct the violation or
renove the danger, and his enpl oyer nmust have refused; and
further the conplainant, by the 30'" day after refusing to

partici pate, must have reported the violation or dangerous
activity to a DCE official, nmenber of Congress, another
government official with the responsibility for the oversight of
t he conduct of operations at the DOE site, his enployer, or any
hi gher tier contractor, and stated the reasons for refusing to
partici pate. Bunch does not allege that he net the requirenents
of Section 708.7. | therefore find that his refusal to concur in
the concept design report does not provide Bunch protection under
Section 708.5(c). *

3/ One way for a contractor enployee to handle a situation in
which he believes that his enployer has asked him to do
sonething that isillegal istoraise this issue with the DCE
Thi s approach coul d provide the enpl oyee with sone protection
fromretaliation under Part 708.

4/ This is not to say that Bunch is required to sign a docunent
that he reasonably believes is illegal. The circunstances of
(continued. . .)



Finally, the October 13 subm ssion and May 7 appeal do not

i ndi cate that Bunch hinself actually made any di scl osures of
information to his contractor that would qualify for protection
under Section 708.5(a) or (b). For exanple, in his My 7 appeal,
he enunerates four categories of alleged violations of “Iaw,
rule, or regulation” that were identified in the Cctober 13
filing. While he explains which rules and regul ati ons he
bel i eves were violated by the conceptual design report, he does
not state that he ever actually informed anyone of his beliefs.
He certainly does not indicate the nanme of the person he
infornmed, or indicate the time, place and circunmstances of any
di scussion in this regard. This is evident from Bunch’s own
descriptions of the purported disclosures, which were cited
virtually in their entirety above. For exanple, in his list of
“Protected Acts” set forth in his conplaint, Bunch states
“concerns were brought to the attention of the engineering

organi zation.” He indicates that another concern “was made known
to the General Manager.” Neither of these assertions indicates
that Bunch hinmself nade any disclosure whatsoever. In sum | can

find no reason to conclude that Bunch engaged in any activity
protected under Section 708.5(a)(1),(2) or (3); or Section
708.5(b). | therefore find that the OCRWM Di rector correctly
found that Bunch did not engage in protected activity under Part
708.

[11. Conclusion

For the reasons set forth above, |I find that the conpl ai nant has
not shown that good cause exists for his failure to file his
Part 708 conplaint in atinely manner. | further find that his

conpl aint should be di sm ssed because he has not shown that he
has engaged in an activity that is protected under Section 708.5.
Accordingly, the OCRWM Director’s determ nati on was correct, and
the instant Part 708 conplaint should be di sm ssed.

4/ (...continued)

this case indicate that he is not entitled to protection from
adverse personnel actions under Part 708 if he refuses to do
so. However, there may well be other protections available to
hi m



| T 1S THEREFORE CORDERED THAT:

(1) The Appeal filed by Delbert F. Bunch (Case No. TBU-0068) is
her eby deni ed.

(2) This Decision shall beconme a Final Agency Decision unless a
party files a Petition for Secretarial Reviewwth the Ofice of
Hearings and Appeals within 30 days after receiving this
decision. 10 C.F.R § 708.19.

Fred L. Brown
Acting Director
O fice of Hearings and Appeal s

Date: May 23, 2007



