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Charl es Montano (the conplainant), appeals the dismssal of his
conplaint of retaliation filed under 10 C.F.R Part 708, the
Departnent of Energy (DOE) Contractor Enpl oyee Protection Program
The conpl aint was dated January 30, 2007. As expl ai ned bel ow, the
di sm ssal of the conplaint should be sustained, and the appea
deni ed.

| . Background

The conpl ai nant, an auditor, has been an enpl oyee of the DOE s Los
Al anos National Laboratory (LANL) in Los Al anps, New Mexico since
1978. Until June 2006, the University of California (UC) held the
managenent and operations (M&O) contract to run LANL for the DCE
On June 1, 2006, Los Alanbs National Security (LANS) LLC assuned
control of the managenent and operations of LANL. In his
conpl aint, the conplainant clains that during the period from 1995
t hrough approxi mately 2004 he nade disclosures that are protected
under Section 708.5. These disclosures included revel ations
regarding salary disparities involving wonen and mnorities, as
wel | as procurenent inproprieties and irregularities at LANL. He
clains that in retaliation for these protected disclosures he has
been kept in “dead-end” positions and “underutilized” at the
Labor at ory, because he has not been assigned to work as an auditor,
as he was trained to do. He further clains that, he has been
bl ackl i sted for career openings and interviews at LANL, and has
been kept in a position for which there is no advancenent
possibility.

In a letter of April 2, 2007, the Whistlebl ower Concerns Program
Manager at the National Nuclear Security Adm nistration Service
Center (NNSA) (Program Manager) dism ssed the conplaint. There
were two bases for the dism ssal. First, the ProgramManager noted



that Section 708.14 provides that a conplaint nust be filed within
90 days after the conplainant has know edge of the alleged
retaliation. The Program Manger determ ned that the conplainant’s
January 30, 2007 conplaint was untinely because the | ast enpl oynent
action that the conplainant identified occurred when he was
reassigned to his present organi zation i n August of 2004, nore than
two years earlier. In her letter, the Program Manager found this
to constitute a basis for dismssing the conplaint as untinely. 10
C.F.R § 708. 14.

The Program Manager’s April 2 letter gave as a second basis for the
dism ssal the fact that the conplaint raised the sane issues that
are raised in his current Part 708 conplaint in a conplaint filed
in the Federal District Court for the District of New Mxico.
Accordingly, the Program Manager determned that the Part 708
conpl ai nt shoul d be di sm ssed pursuant to Section 708.17(c), which
in relevant part provides that:

Di smissal for lack of jurisdiction or other good cause i s
appropriate if:

(3) You filed a conplaint under State or other
applicable law with respect to the sane facts as
alleged in a conplaint under this regul ation;

On April 19, 2007, the conplainant filed a “Request for
Reconsi deration” of that dismssal wth the Program Mnager.
Interpreting that subm ssion as an appeal of the dismssal, she
forwarded the request to the Ofice of Hearings and Appeals (CHA),
which is the office responsible for considering appeals of
di sm ssals of conplaints for lack of jurisdiction under Part 708.
10 CF.R 8§ 708.18. Accordingly, we wll consider the
conplainant’s Request for Reconsideration as an appeal under
Section 708.18, and wll performa review of the di sm ssal based on
the record transmtted to us by the Program Manager.

1. Analysis
A. Was the Conplaint Tinely Filed

Section 708.17(a) provides that a conplaint of retaliation may be
di sm ssed by the Head of Field Elenent or EC Director for |ack of



jurisdiction. Section 708.17(c)(1) provides that untineliness is
an appropriate basis for dismssal on grounds of lack of
jurisdiction. However, Section 708.14(d) provides a conpl ai nant
with the “opportunity to show any good reason [ he] may have for not
filing wthin that period and the [appropriate DOE official] may,
in his or her discretion, accept [the] conplaint for processing.”

In this case, the Program Manager asked the conpl ai nant to provide
a reason for the untinely filing, and in an E-nmail filing dated
February 12, 2007, the conplainant provided his reason

Specifically, the conplainant asserted that in January 2007 he
concluded that his “new’ enployer, LANS, was retaliating against
himin the same manner as his fornmer enployer UC had. In the
February 12 submi ssion, the conplainant indicated that in a
January 13, 2007 E-mail| nessage that he sent to a LANS nmanager, he
i nqui red about whether he had been selected for a position for
whi ch he had appli ed. H s nessage further indicates “lI’'m nore
convinced than ever that I'min a dead end situation, and for this
reason am hoping nore than ever to return to the audit arena.”
Thus, he contends that the date on which he becane aware of the
retaliation was January 18, 2007. Since he filed his conpl aint of
retaliation on January 30, he believes the conplaint was submtted
well within the 90-day period required by Section 708.14(a). |In
her dism ssal |etter, the ProgramManager found that the January 18
E-mail did not set forth any actual retaliation, and was sinply an
ongoi ng discussion of the conplainant’s |Individual Performance
bj ectives (1PO.

After reviewwng the entire record on this issue, | find that the
Program Manager’ s determ nation was correct. As aninitial matter,
the January 18 E-mail certainly does not set forth any new
retaliation. It sinply reflects the conplai nant’ s ongoi ng concern,
whi ch he has had si nce approxi matel y 2003-2004, that his career has
been “stifled.”

The conplainant also indicates that he waited to raise this
conpl ai nt agai nst LANS because he was concerned that he m ght be
consi dered “unreasonabl e by not giving LANS sufficient tinme to fix
the problenmt he had already raised in April of 2006.

A Part 708 conplainant is not entitled to delay filing his
conplaint beyond the 90-day filing period in order to assure
hi msel f that his enployer has had appropriate tinme to “fix” the
problem Mreover, as the conplainant states, the LANS managers
include many of the sane managers in place prior to the LANS
transition. Therefore, when LANS took over from UC in June 2006,



t he conpl ai nant had no reason to believe that the “career-stifling
retaliations” he conplains of would cease. In fact, the
retaliations the conplainant raises are sinply part of the ongoing
purported “career-stifling” that he has alleged has been in
exi stence since 2003-2004.* In sum | find that the conplai nant
i nproperly delayed filing his Part 708 conplaint and has failed to
provi de any good reason for this del ay.

B. Is the Part 708 Conplaint Precluded Because of the Conplaint
Filed Wth the New Mexi co Federal District Court

The second basi s on which the Program Manager di sm ssed the instant
Part 708 conplaint was that the conplainant had previously filed a
court conplaint based on “the same or substantially the sane

i ssues.” Under Part 708, dism ssal is appropriate if a conpl ai nant
filed a “conpl ai nt under State or other applicable | aww th respect
to the sane facts as alleged under this regulation.” 10 CF. R

8§708.17(c)(3). See, Gary S. Vander Boegh, 29 DCE T 87,010 (2006).
As di scussed below, | find that the Program Manager’s determ nation
on this issue was correct.

I n Cctober 2005, the conplainant filed a conplaint with the Federal
District Court for the District of New Mexico. Hook v. The Regents
of the University of California, No. CIV.05-356 (D. NNM March 6,
2007) [ hereinafter Hook]. The claimraised by the conplainant was
that due to his ongoing protected disclosures, UC continued to
retaliate against himin his work assi gnnents, pay, and performance
eval uations, inviolation of the California Wistleblower Protection
Act. Cal. Gov't Code Ann. 88 8547-8547.12. UC counterclainmed that
t he conpl ai nant had breached a rel ease and settl enent agreenent with
UC by filing the conplaint with the district court.

1/ The conpl ai nant al |l udes to one position for which he all egedly
applied but was not selected. He states that he | earned on
Decenber 13, 2006 that he was not selected for that position.
He seens to believe that this “non-selection” constitutes a
new and different retaliation in the context of this
pr oceedi ng. | do not agree. | find that this unsupported
claimin and of itself does not constitute any newretaliation
in the schenme of this conplainant’s overall clainms of
retaliation. It falls within the “continuing” stream of
clainms of “career-stifling.” Inthis regard, nere failure to
be awarded a new position, in the context of this case, does
not constitute a new retaliation.



As the court noted inits dismssal of the conplaint, in 1996, the
conpl ainant had filed a whistleblower conplaint against LANL with
the DOE (under Part 708). According to the court, the protected
di scl osures i nvol ved t he conpl ai nant’ s revel ati ons about
m smanagenent of LANL by UC, including inproper application of
costs, and UC s failure to conply wi th Equal Enpl oynent Cpportunity
requirements. The conpl ainant all eged, anong other retaliations,
that UC deni ed himopportunities for advancenent within LANL. The
court noted that on May 11, 2000, the conpl ai nant and UC reached a
settlenment of this matter.? The court rejected the conplainant’s
clains that he had suffered new retaliations for new protected

di scl osures taking place after the settlenent date. The court
found that the clains set forthin his conplaint “arise from result
from and relate to Defendants’ pre-Release actions. . . . Stated

anot her way, Montano’'s Anmended Conplaint alleges that pre-Rel ease
events notivated the Defendants’ all eged post-Rel ease retaliation;
therefore, [the] post-Rel ease clains are necessarily a ‘continuation
of the effects of’ pre-Rel ease events and are barred by Paragraph
12 of the Release.” Hook, slip op. at 11. 3

| find that the protected disclosures and alleged retaliations
considered in Hook are the very sanme ones that the conpl ainant
attenpts to resurrect in the instant case. | reject the
conplainant’s attenpt to circumvent the clear prohibition of
Section 708.17, which precludes such an action, by claimng a new
M&O contractor, LANS, is now the offending enployer. The core
facts, as | see them are the sane in this case and the New Mexico
Federal District Court proceeding: in the 1990s, the conplai nant
made protected disclosures regarding inproper cost accounting and

2/ This settlenment was reached in the context of an earlier
Complaint of Retaliation filed by Mntano under Part 708.
Based on the settlenent with UC, the conplainant’s previous
Part 708 conpl aint was dism ssed. Charles Mntano, Case No.
VWA-0042, dism ssed January 27, 2000.

3/ | am not reviewwng here the nerits of the court’s
determ nation that the issues in the conplaint before it are
barred by Paragraph 12 of the rel ease. The scope of ny
decision pertains solely to whether the conplainant filed a
conpl aint under “State or other applicable |law wth respect
to the sane facts that are at issue here. As discussed in the
text, | find that the issues in the Part 708 conplaint and the
New Mexico Federal District Court conplaint are virtually
i denti cal



i nproper pay disparities at LANL and, as a result, was kept in a
dead-end job. The fact that a new M&O contractor may have stepped
in at LANL in the interimdoes not change these core facts in any
meani ngful way so as to permt the conplainant to avoid the
prohi bition stated Section 708.17. The conplainant has had a
determ nation on the nmerits of his case by a federal district court
Wi th respect to the sane i ssues that he rai ses here under Part 708.
He is therefore precluded frompursuing this matter further with the
DCE. 10 CF.R 8§ 708.15(a)(1).

[11. Concl usion

Accordingly, | find that the conplainant has not shown that good
cause exists for his failure to file his Part 708 conplaint in a
tinmely manner. | further find that his conplaint should be

di sm ssed because he has filed a conplaint under State or other
applicable law with respect to the sane facts as alleged in the
instant Part 708 conplaint, and that the conplaint filed in the New
Mexi co Federal District Court was not dismssed for |ack of
jurisdiction. 10 CF.R 88708.15(a)(1), .17. Accordingly, the
ProgramManager’s determ nati on was correct and the i nstant Part 708
conpl ai nt shoul d be di sm ssed.

| T 1S THEREFORE CORDERED THAT:

(1) The Appeal filed by Charles Mntano (Case No. TBU-0067) is
her eby deni ed.

(2) This Decision shall becone a Final Agency Decision unless a
party files a Petition for Secretarial Review with the Ofice of
Hearings and Appeals within 30 days after receiving this decision.
10 C F.R § 708. 19.

Fred L. Brown
Acting Director
O fice of Hearings and Appeal s

Date: May 10, 2007



