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Msti Wall (the conplainant or WAll), appeals the dism ssal of her
conplaint of retaliation filed under 10 C.F.R Part 708, the
Departnent of Energy (DOE) Contractor Enpl oyee Protection Program
As expl ained below, the dismssal of the conplaint should be
reversed and the matter remanded for further processing to the
Wi st | ebl ower Program Manager (Manager) at the National Nuclear
Security Adm nistration Service Center (NNSA).

| . Background

The conpl ai nant was an enpl oyee with Sandi a Corporation (Sandia),
a DCE contractor that runs Sandia National Laboratories (SNL),
| ocated in Al buquerque, New Mexico. Pursuant to Part 708, she
filed a conplaint of retaliation against Sandia with the NNSA. In
her conplaint, she stated that in Cctober and Novenber 2005 she
di scl osed to Sandi a managers that her newl y-hired supervisor was
involved in a situation that indicates a conflict of interest in
performng the supervisor’'s official Sandia duties. The
conpl ai nant noted that this supervisor was hired to be the manager
i n Busi ness, Leadership, Managenent and Devel opment (BLMD) at SNL
and that the supervisor’s own conpany, LTD Unlimted (LTD), was a
contractor of SNL, providing services to BLMD. Anong the specific
actions representing conflicts that the conplainant cited were the
followng. The supervisor: (i) asked BLMD enpl oyees whom she
managed to contact LTD so LTD (under the direction of the
supervi sor’s daughter) coul d conti nue to provide services for BLMD,
(1i) talked to BLMD enployees about contacting and setting up
appoi ntments wth her daughter regarding LTD s providi ng services
for BLMD;, (iii) talked to BLVMD enpl oyees whom she nanaged about
circunventing the Sandia Procurenent process to continue
contracting with LTD, and (iv) remained “a partner” of LTD.



On February 16, 2006, the conplainant was term nated from her
position at Sandia. On April 5, 2006, she contacted the Manager
regarding this alleged retaliation. On April 7, at the
conplainant’s request, the matter was held in abeyance pending
consideration of the termination issue by the New Mexico Human
Rights Division. This matter was di sm ssed by the New Mexi co Human
Ri ghts Division, and on Cctober 10, 2006, Wall filed a Part 708
conplaint of retaliation with the Manager.

In the conplaint, Wall <clained that she was termnated in
retaliation for making protected disclosures regarding the
supervisor’s conflict of interest. She stated that the conflicts
vi ol ated Sandia s Corporate Business Rule CPR001.2.3. This rule
sets out Sandia s procedures for addressing enployee conflicts of
i nterest. In relevant part, it provides that enployees nust
di scl ose conflicts of interest wwthin 30 days of their hire date.
CPR Section 3. 2. It also provides for devel opnent of plans to
mtigate any “actual, perceived or potential conflict of
interest. . . . 7 CPR Section 3. 1.

On January 31, 2007, the Manager dism ssed the conplaint “for |ack
of jurisdiction.” The Manager stated as the basis for this finding
that the conplainant had failed to show that she had nade a
di sclosure that is protected under Part 708. |In this regard, the
Manager stated that the disclosure that the conplainant’s
supervisor mght have a conflict of interest in performng her
Sandia duties does not constitute a “(1) revelation of a
substantial violation of law, (2) a substantial and specific danger
to enployees to public health or safety, or (3) fraud, gross
m smanagenent, gross waste of funds or abuse of authority.”
Specifically, the Manager found that the conplainant’s statenent
that Sandia's Corporate Business Rule was being violated by her
supervisor is not sufficient to denonstrate a violation of |aw
wi thin the neaning of Part 708.

The Manager al so noted that Sandia had responded to the conpl ai nt
by asserting that it had taken steps to mtigate the conflict of
interest problens and that Wall’'s term nati on was unrelated to the
di scl osures. In this regard, the Manager also found that the
di scl osures were not protected because the individuals to whomthey
were made were already aware of the supervisor’s conflict of
interest. On this basis, the Manager concl uded that the conpl ai nt
shoul d be dism ssed for lack of jurisdiction, citing to 10 C.F.R
§ 708.17. On February 15, 2007, the conplainant filed the instant
appeal of that dismssal with the Ofice of Hearings and Appeal s
(OHA). 10 CF.R 8§ 708.18.



1. Analysis

Under Part 708, a DOE office may dism ss a whistlebl ower conpl ai nt
for lack of jurisdiction if the facts do not present issues for
which relief can be granted under Part 708, or the conplaint is
frivolous or without nerit on its face. 10 C.F.R 8708.17(c)(2)

and (4). After reviewing the record in this case, | find that the
grounds for dism ssal cited by the Manager did not conply with that
provi si on. In ny view, the Conplaint is neither frivolous or

wWithout nerit on its face, nor does it present issues for which
relief cannot be granted.

In her dismssal letter, the Manager asserted that the
conplainant’s conflict of interest disclosures “do not divulge a
problem that M. Wall could reasonably believe ‘reveals (1)

substantial violation of law, (2) a substantial and specific danger
to enployee or to public health or safety, or (3) fraud, gross
m smanagenent, gross waste of funds, or abuse of authority.’” At
nost her ‘disclosures’ reveal her belief that Sandia s own policies
were being violated by her supervisor.” !

The record does not support this conclusion. The conpl ai nant
raised a specific potential conflict of interest situation and
cited what she believed was a valid rule that was viol ated. I n

view of the matters all eged by the conpl ai nant, that the supervisor
encour aged subordinates to award contracts to a firm operated by
her daughter and where the supervi sor remai ned partner, it appears
that there was anple evidence to support a reasonable belief by
VWal | that Sandia s conflicts rule was being violated. However

even if she was incorrect that this particular rule was violated,
| do not believe that this constitutes an appropriate basis for
di sm ssal under Section 708.17(c)(2) or (4). Part 708 does not
require that the conplainant specify in her conplaint the precise
law, rule or regulation that was violated. 10 CF. R 8708.12. 1In
this regard, at this very early stage of a Part 708 proceeding, it
is often difficult for a whistleblower to determne and cite the
precise laws or rules that mght apply to the actions she is
describing. To require a whistleblower to include that type of
detailed | egal anal ysis in her conplai nt woul d subvert the purposes
of Part 708. Thus, even though Wall may be unable to ascertain al

1/ The Manager truncated her quotation of Section 708.5(a)(1),
whi ch extends protected status to disclosures that reveal “a
substantial violation of a law, rule, or regulation.” 10
C.F.R 8 708.5(a)(1) (enphasis supplied).



the specific violations of law, rule or regul ation that m ght exi st
here, the facts thus far suggest that the conplainant could have
reasonabl y believed that the apparent conflict of interest violated
a law, rule, or regulation.

The showi ng of which provisions of Section 708.5 are applicable
often becones clearer as the proceeding develops through the
i nvestigation and hearing stages. Therefore, it is inappropriate
to dismss the claimat this point, when the conplainant’s limted
knowl edge of the facts and law are not sufficiently refined to
permt her to specify all the laws, rules and/or regul ations that
she believes have been violated by the information she has
disclosed, as well as violations of other provisions of
Section 708. 5.

Thus, dism ssal of the conplaint because it does not cite an
applicable law, rule or regulation at this early stage is
premature. It is obvious that conflict of interest |aws, rules and
regul ations do exist. The nere fact that Sandi a has put into place
CPRO01. 2. 3, which sets forth its own requirenents for disclosing
and mtigating conflicts of interest, supports that position.

As stated above, Section 708.5(a)(1l) does require, however, that
the violation of the law, rule or regulation be a “substantial”
one. The conflict of interest issue raised by the conpl ai nant
meets that standard. |In ny opinion, the conplainant’s disclosures
concerning her supervisor’s alleged pronotion of her personal
business interests in the context of her SNL position raise a
matter of substantial inportance. | believe that the alleged
conflict of interest could significantly inpact the supervisor’s
objectivity in performng her Sandia functions. It is a well-
recogni zed principle that individuals involved in admnistering
contracts should not have a financial interest in the firns
provi di ng services. ?

2/ The di scl osures made by Wall al so could rai se i ssues of fraud,
gross m smanagenent, gross waste of funds or abuse of
authority under Section 708.5(a)(3). In this regard, the
supervi sor could certainly exert undue influence on her BLMD
enpl oyees in order to pronote LTD. Al though the conpl ai nant
did not allege m smanagenent, fraud or abuse, she has nmade
all egations that the supervisor did attenpt to influence
Sandi a enpl oyees to favorably consider her firm



The Manager also found as a further basis for rejecting the
conplaint that the individuals to whom conplainant nade her
di scl osures were already aware of the potential conflict and had
taken steps to mtigate its effect. In this regard, the Manager
appears to rely on Sandia’s Mdtion to Dismss the Conplaint. I n
that Mdtion, Sandia clains that it was aware at the tinme it hired
t he supervisor that she was involved in LTD, and that her firmwas
provi di ng services to Sandia. Sandia clains that since it was well
aware of the entire situation, no conflict of interest could occur
and, in fact, it informed Wall that a mtigation plan was in pl ace.

| find Sandi a’ s argunment unpersuasi ve, and t he Manager’s concl usi on
premature. The record in this case indicates that the conpl ai nant
made a disclosure regarding the conflict of interest matter on
Cct ober 25, 2005, one day after the supervisor was hired. The
conplaint further indicates that Wall also disclosed information
about a conflict of interest regarding the supervisor on Cctober 31,
Novenber 1, 2, 4, and 16. The record al so shows that the supervisor
signed a “Personal Conflict of Interest Questionnaire for Sandia
Cor poration Enployees” on Novenmber 27, 2005, and she signed a
mtigation plan on Novenber 29, 2005. These docunents therefore
seemto have been put into place weeks after the conplainant first
rai sed her conflict of interest concerns. Accordingly, even if
Sandi a was aware of the potential conflict, the record at this point
does not clearly denonstrate that Sandia had al ready taken care of
the problemat the tine the individual first raised it in October
2005.

Moreover, as stated above, Sandia CPR 1.2.3 provides that all
enpl oyees are required to conpl ete a “Personnel Conflict of Interest
Questionnaire” within 30 days of their hire date. As indicated
previously, the supervisor’s “hire date” is Cctober 24, 2005. The
record further indicates that on Novenber 27, the supervisor filled
out a formdisclosing the conflict of interest. Sandia Mtion to
Dismss, Exhibit 2. Thus, the Sandia 30-day conflict of interest
provi sions were not strictly adhered to here. The inplication by
Sandia that at the tinme the conpl ai nant nade her initial disclosure
on Cctober 25, conpany personnel that she spoke to were already
aware of the possible conflict of interest and had taken steps to
mtigate the concern, is not supported by the record thus far. 3

3/ In any event, we do not believe that the fact that discl osures
are made to officials who are already aware of the potential
conflict of interest necessarily neans that the disclosures

(continued. . .)



A resolution of the parties’ conpeting assertions concerning the
legitimacy of the alleged conflict of interest concerns is beyond
the scope of this initial stage of the proceedings. As stated
above, in the present context, Section 708.17 permts a program
manager to dism ss a Part 708 conplaint if the allegations set forth
in the conplaint fail to allege a non-frivolous claim for which
relief can be granted under Part 708. 1In the subject case, however,
the parties’ conflicting clains concerning whether or not the
conplaint presents a disclosure protected under Section 708.5, is
not susceptible to sumary resol uti on under Section 708.17. On the
basis of the present limted record, we cannot say that the
allegations in the <conplaint that the conplainant suffered
retaliation for making a protected disclosure are either plainly
frivolous or without nerit, or, if ultinmately proven, would not
support relief under Part 708. WIIliamCor, 29 DCE { 87,016 (2006)
at 89, 072.

| find that the clains raised here present issues for which relief
can be granted and which are not frivolous. Accordingly, | find
that the dism ssal by the Mnager was incorrect, and that the
conpl aint should be accepted for further processing.

This decision and order has been reviewed by the National Nucl ear
Security Adm nistration (NNSA), which has determned that the
decision and order shall be inplenmented by the affected NNSA
el enent, official or enployee.

| T 1S THEREFORE ORDERED THAT:

The Appeal filed by Msti Wall (Case No. TBU- 0061) is hereby granted
and her Part 708 conplaint is hereby remanded to the Enployee
Concerns Program Manager, NNSA Service Center, for further
processing as set forth above.

Fred L. Brown
Acting Director
O fice of Hearings and Appeal s

Date: March 22, 2006

3/ (...continued)

are not protected wunder Part 708 where, as here, the
conplainant additionally disclosed specific incidents of
i nproper conduct by the supervisor that were apparently
unknown to Sandi a managenent.



