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Gary S. Vander Boegh (Vander Boegh or the conpl ai nant) appeals the
di smi ssal of his February 21, 2006 conplaint of retaliation filed
under 10 C.F. R Part 708, the Departnent of Energy (DOE) Contractor
Enpl oyee Protection Program ' He filed the conplaint with the
Ofice of Cvil R ghts and Diversity of the DOE s Environnenta
Managenment Consolidated Business Center (EMCBC) located in
G ncinnati, OChio. As expl ai ned below, the EMCBC June 29, 2006
di smissal of the conplaint should be sustained, and the appea
deni ed.

| . Background

The conpl ai nant was enployed by Wskem LLC, a subcontractor of
Bechtel Jacobs Conpany, LLC (BJC). BJC was the managenent and
integration (M&) contractor at the DOE s Paducah, Kentucky pl ant.
The conpl ai nant was a landfill nanager at a landfill site related
to that plant. On April 23, 2006, he was term nated from that
position, and on April 24, a new M& contractor, Paducah Renedi ati on
Services (PRS), and a new subcontractor, Duratek, took over
operation at the site.

The conplainant’s Part 708 history before the DOE dates from 2002.
In that year, he filed a conplaint claimng that in 2001 he nade
di scl osures regardi ng t he procedures used at the |l andfill that could
result in environmental and regulatory violations. He cont ended
that his enployer, Wskem then retaliated against himfor nmaking
the disclosures. In an Initial Agency Decision issued on July 11

1/ On February 23, 2006, the Conplainant filed an anmendnent and
supplenment to the conplaint and on April 23, he filed an
addi ti onal supplenent. For sinplicity, the three filings wll
be referred to as “the conplaint.”



2003, a DCE Ofice of Hearings and Appeals (OHA) hearing officer
found that the discl osures were protected, and t hat Weskem had t aken
several adverse personnel actions against Vander Boegh which
constituted retaliation. The OHA hearing officer determ ned that
t he conpl ai nant shoul d receive relief for those retaliations. Gary
Vander Boegh, 29 DCE { 87,040 (2003). ?2

The instant appeal concerns a different, although related, matter:
a February 2006 conplaint filed under Part 708 by Vander Boegh with
the EMCBC. In that filing, the conplainant contended that he had
been subjected to ongoing retaliations for participating in the
protected proceeding described above, and for naking additiona
di scl osures regarding landfill issues. He clainmed that BJC, PRS
Weskem and Duratek, were all involved in a series of retaliations
against him culmnating in his April 23, 2006 term nation.

Inits June 29, 2006 dism ssal letter, the EMCBC determ ned t hat the
conpl ai nt shoul d be di sm ssed pursuant to Section 708.17(c), which
in relevant part provides that:

Di smssal for lack of jurisdiction or other good cause is
appropriate if:

(3) You filed a conplaint under State or other
applicable law with respect to the sane facts as
alleged in a conplaint under this regul ation;

EMCBC found t hat Vander Boegh had filed a recent Conplaint [with the
Departnent of Labor (DOL)] wunder Section 211 of the Energy
Reor gani zati on Act, and determ ned that the DOL Conpl aint invol ved
the sanme set of facts alleged in the conplaint presented to the
EMCBC. Accordingly, the EMCBC di sm ssed t he Vander Boegh conpl ai nt
under 10 CF. R § 708.17(c)(3). 3

2/ That determnation is currently under appeal both by the
conpl ai nant and Weskem  OHA Case No. TBA-0007

3/ There were several other bases on which the EMCBC rej ected t he
Vander Boegh conplaint. However, these are irrelevant, given
our finding that the conplaint was properly di sm ssed pursuant

(continued. . .)



Pursuant to 10 CF. R 8 708.18(a), Vander Boegh filed the instant
appeal with the Ofice of Hearings and Appeal s.

1. Analysis

As noted above, Section 708.17(c) provides that a conplaint of
retaliation may be dismssed for lack of jurisdiction if the
conplainant “filed a conplaint under State or other applicable |aw
wWth respect to the sane facts as alleged in a conplaint under this
regul ation.” Section 708.15(c) states that “you [i.e. the
conpl ainant] are considered to have filed a conplaint under State
or other applicable lawif you file a conplaint, or other pleading,
W th respect to the sane facts . . . whether you file such conpl ai nt
before, concurrently with, or after you file a conpl aint under this
regulation.” Finally, Section 708.15(a)(1) allows a conpl aint who
has filed a conplaint under State or other applicable |aw as
descri bed above to file a Part 708 conplaint if the “. . . conplaint
under State or other applicable law is dismssed for |ack of
jurisdiction.”

The EMCBC found that Vander Boegh filed a conplaint with the DOL
based on the sanme facts alleged before the DCE Therefore, the
EMCBC correctly di sm ssed the Vander Boegh conpl ai nt pursuant to 10
C.F.R 8708.17(c)(3).

However, the EMCBC di sm ssal was issued on June 29. The DOL had
therefore not yet issued a determ nation regardi ng Vander Boegh’s
conplaint. The DOL determ nation was issued on July 13. | nust
t herefore consider whether under 10 C.F. R § 708.15(a)(1), Vander
Boegh is nevertheless entitled to a consideration of his conplaint
under Part 708. As | indicated above, that provision allows a
conpl ai nant whose conplaint has been dism ssed under *“other
applicable law to have his conplaint considered under Part 708 if
the dismssal was for “lack of jurisdiction.”

W obt ai ned a copy of the DOL determ nation, which was i ssued by the
At |l anta Regi onal Adm nistrator of the DOL’s Cccupati onal Safety and
Health Adm nistration (OSHA). In that determ nation, the OSHA
Regi onal Adm ni strator considered Vander Boegh's conplaint that
Dur at ek, Weskem BJC and DCE retaliated against him (for voicing
concerns regarding possible landfill pollution) by blocking his
grandfathered rights to continue his enploynent as | andfill manager

3/ (...continued)
to Section 708.17(c)(3).



under the newcontract with PRS/ Duratek. The Regional Adm ni strator
took note of Vander Boegh’s termnation, and found “clear and
convi ncing evidence” there was no retaliation. Specifically, the
Regi onal Adm ni strator determ ned that fromthe tinme that they first
formul ated their bid for the contract in 2005, until the selection

by PRS/ Duratek of a new landfill manager, PRS/ Duratek always
intended to bring in their owm landfill manager. | find that this
determ nation does not constitute a dism ssal of Vander Boegh's
conplaint for “lack of jurisdiction.” The Regional Adm nistrator

fully considers the nerits of the conplaint and renders a
substantive determ nation regarding the key retaliation raised by
Vander Boegh. Accordingly, since he has received a consideration
of the nmerits of his case from DOL, Vander Boegh no | onger has the
option of having his conplaint of retaliation considered pursuant
to Section 708.15(a)(1).

Vander Boegh raises other alleged retaliations that were not
explicitly considered by DOL. These other retaliations, such as
spreadi ng fal se runors about him appear to ne to be subsuned into
the DOL determ nation. In any event, | can see no reason to provide
any relief for this claim of purported retaliation, which is
unsupported and not the type of retaliation agai nst which protection
i s needed under Part 708.

However, one remaining retaliation rai sed by Vander Boegh does nerit
comment: his claimthat he was forced to sell his Lockheed Martin
stock, and that this was a retaliation for his protected activity.
Vander Boegh offers no support for such a contention. He does
assert that BJC breached a provision of its contract requiring it
to confirmthat all participants in the M& 401(k) plan that held
Lockheed Martin stock were required to sell their stock by April 30,
2003, before an automatic liquidation would occur. Vander Boegh
claims that BJC withheld information that not all workers were
required to sell their stock. | fail to see howthis claim which
bears no nmeaningful direct relationship to an adverse personne
action agai nst Vander Boegh, constitutes a retaliation under Part
708. Therefore I will deny this aspect of his appeal.

Accordi ngly, the Vander Boegh conpl ai nt was properly di sm ssed under
Section 708.17(c)(3), and he is not entitled to any further review
under Section 708.15(a)(1). Hi s appeal should therefore be deni ed.
| T I S THEREFORE ORDERED THAT:

(1) The Appeal filed by Gary S. Vander Boegh (Case No. TBU- 0049)
i s hereby deni ed.



(2) This Decision shall becone a Final Agency Decision unless a
party files a Petition for Secretarial Review with the Ofice of
Hearings and Appeals within 30 days after receiving this decision.
10 C F.R § 708. 19.

Ceorge B. Breznay
Director
O fice of Hearings and Appeal s

Date: August 3, 2006



