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Wlliam Cor (the conplainant or the enployee), appeals the
di smssal of his conplaint of retaliation filed under 10 C F.R
Part 708, the Departnent of Energy (DOE) Contractor Enployee
Protection Program As expl ained below, the dismssal of the
conpl aint should be reversed and the matter remanded for further
processing to the Whistleblower Program Manager at the National
Nucl ear Security Adm nistration Service Center (NNSA).

| .  Background

The conplainant was an enployee with ARES Corporation, a DOE
contractor at the Los Al anps National Laboratory in Los Al anbs, New
Mexi co. Pursuant to Part 708, he filed a conplaint of retaliation
agai nst ARES with the NNSA. On April 5, 2006, the Program Manager
di sm ssed the conplaint “for lack of jurisdiction.” The Program
Manager stated as the basis for this finding that the conpl ai nant
had failed to show that ARES had term nated the conpl ai nant as he
had asserted. Rat her, the Program Manager found that the
conplainant’s enploynment with ARES was on an “on call” basis. In
this regard, the Program Manager noted that as an on call enpl oyee,
t he conpl ai nant was not guaranteed any work, and further that the
conpl ai nant di d not provide any docunentati on that any ot her casual
enpl oyee has received work that could have been assigned to him
On this basis the Program Manager concluded that the Conpl aint
shoul d be dism ssed for lack of jurisdiction, citing to 10 C F.R
§ 708.17(c). On April 21, 2006, the conplainant filed the instant
appeal of that dismssal with the Ofice of Hearings and Appeal s
(OHA). 10 C.F.R § 708.18.



1. Analysis

A program manager may dismss a Part 708 conplaint for |ack of
jurisdiction or other good cause under 10 CF.R § 708.17 based on
one or nore of the follow ng grounds: (1) the conplaint is
unti mel y; (2) the facts, as alleged in the conplaint, do not
present issues for which relief can be granted under Part 708; (3)
the conplainant has filed a conplaint under other applicable |aw
wth respect to the sane allegations; (4) the conplaint is
frivolous or without nerit on its face; (5) the issues have been
rendered noot or substantially resolved; or (6) the enployer has
made an offer to provide the requested renedy or a renedy that DOE
considers to be equivalent to the renmedy that could be provided
under Part 708.

The conpl ai nant all eges he nade a protected disclosure regarding
the safety of a proposed design for an acid funme hood systemat Los
Al anos National Laboratory’s Beryllium Technol ogy Facility at Tech
Area 3, and then stopped receiving on-call work assignnents,
t hereby constructively termnating his enploynent. In response to
the program manager’s solicitation of its conments concerning the
conpl ai nt, the contractor submtted statenents disputing the
validity of the conplainant’s whistleblow ng clains, and further
asserting that the conpl ai nant had not been term nated but instead
had st opped receiving assignnents sinply due to the term nation of
work on the subcontract on which the conpl ai nant was enpl oyed.

The conpl ai nant responded by submtting i nformation to the Program
Manager di sputing these assertions, including his contention that
further work on the project was perfornmed after he was directed to
stop work, and that in fact the parties had manifested an earlier
intention to undertake a broader working relationship beyond the
project on which conplainant was directed to stop work.
Conmpl ai nant further asserted that, contrary to the contractor’s
assertion that conpl ai nant had not been term nated, the contractor
had infornmed an independent w tness that the conplainant was no
| onger enployed by the firm See March 22, 2006, e-mail from
WIlliam Cor to DOE Wi stl ebl ower Program Manager.

The Program Manager dismssed the conplaint for |ack of
jurisdiction. 1In reaching this determ nation, the program nmanager
found that the conplainant had failed to refute the contractor’s
assertions that the conplainant had not been term nated and that no
further work remai ned on the project to which the conpl ai nant was
assi gned.



In the context of a dism ssal of a conplaint by a program manager
as neritless, Section 708.17 authorizes dismssal by a program
manager only if the conplaint itself fails to allege “issues for
which relief can be granted” or “is frivolous or wthout nerit on
its face.” As relevant here, the Part 708 regul ations prohibit a
contractor enployer from retaliating against its enployees for
making a disclosure, to various identified governnental or
contractor personnel, including a conplainant’s enployer, of
i nformation the enpl oyee reasonabl y believes reveal s a “substanti al
and specific danger to enployees or to public health or safety.”
10 CF.R 8 708.5 (a) & ( a) (2). Conplainant asserts that he was
directed to design an acid fume exhaust systemthat was tied into
an exi sting building exhaust system and was not adequate for the
concentrated acid exhaust, which should have been exhausted
i ndependently fromthe system Conplainant asserts that the design
was “unsafe” and suggests that the alleged design defects posed a
risk of acid exposure and injury to workers at LANL.

The respondent contests that the conplainant raised an actua

safety concern and maintains that conplainant’s alleged safety
di sclosures lack protection wunder Part 708 as being both
i nsubstantial, and actually notivated by the conplainant’s
“Inability to produce his work in a tinely manner.” See Exhibit 3,

page 1 to ARES February 27, 2006, Response to Conplaint. As noted
above, the parties further dispute whether conplainant’s |ack of
further assignnents follow ng the all eged safety di scl osure was the
product of inpermssible reprisal for the alleged protected
di sclosure, as alleged in the conplaint, or resulted sinply from
the termnation of the exhaust fume project and the absence of
ot her avail abl e work.

Resolution of the parties’ conpeting assertions concerning the
legitimacy of the alleged safety concerns and availability of
additional work is beyond the scope of this initial stage of the
proceedings. In the present context, 10 CF.R 8§ 708.17 pernmts a
program manager to dismss a Part 708 conplaint if the allegations
set forth in the conplaint fail to allege a non-frivolous claim
for which relief can be granted under Part 708. In the subject
case, however, the parties’ conflicting clains concerning whether
or not the conplaint presents a disclosure protected under Section
708.5, and whether or not the conplainant suffered any actua

reprisal, are not susceptible to summary resol uti on under Section
708.17. On the basis of the present Ilimted record we cannot say
that the allegations in the conplaint that the conpl ai nant suffered
retaliation for making a protected safety disclosure are either



plainly frivolous or, if ultimtely proven, would not support
relief under Part 708.

Were, as here, the conplaint does not neet the grounds for
di sm ssal under Section 708.17, the program nmanager is authorized
to recommend that the parties attenpt to resolve the conplaint
informally, and absent a voluntary resolution to notify the
conpl ai nant of his options to have the matter referred to OHA for
a hearing either with or wthout a preceding OHA investigation.
See 10 CF.R 8§ § 708.20, and 708. 21. A remand to the program
manager for further proceedi ngs in accordance with these provi sions
is thus in order.

| T 1S THEREFORE CORDERED THAT:

The Appeal filed by WIlliam Cor (Case No. TBU-0045) is hereby
granted and his Part 708 conplaint is hereby remanded to the
Enpl oyee Concerns Program Manager, NNSA Service Center, for further
processing as set forth above.
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Director
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