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This Initial Agency Decision involves a whistleblower conplaint
filed by M. Curtis Hall (also referred to as the conplai nant or
the individual) under the Departnment of Energy (DOE) Contractor
Enpl oyee Protection Program 10 C.F.R Part 708. The conpl ai nant
was an enployee of Bechtel National, Inc. (BN), the prine
contractor at the DOE's Hanford Site in Ri chl and, Washi ngton. From
January 10, 2005 until July 28, 2005, he was enpl oyed as a Control s
& Instrunentation (C& ) Engineer to work at the Waste Treat nment
Pl ant (WIP) being constructed at the Hanford Site. On Cctober 20,
2005, he filed a conplaint of retaliation against BNI with the DOE
O fice of River Protection, Enployee Concerns ProgramOfice (ORP)
at the Hanford Site. In his conplaint, the individual contends
t hat he nmade certain disclosures to officials of BNI, and that BN
retaliated against himin response to these disclosures.

. Summary of Determ nation

Inthis Decision, | first provide background i nformati on concer ni ng
the Part 708 program | then discuss the filing and the
devel opment of the issues raised in the individual’s Part 708
Conpl ai nt, focusing on the Ofice of Hearings and Appeal’ s Report
of Investigation and the parties’ subsequent efforts to frane
i ssues for the Hearing. | then present the relevant testinony
provided at the Hearing. Next is ny analysis of this conplaint,
beginning with a discussion of the |egal standards governing this
case. Wthregard to the issues raised in this proceeding, |I first
find that the Conpl ai nant made at |east two protected disclosures
that are proximate in tinme to BN's decision to select the



conpl ainant for a Reduction in Force (RIF) at the WIP (the adverse
personnel action). | therefore find that the conpl ai nant has shown
by a preponderance of the evidence that BNI's decision to sel ect
the conplainant for its RIF constitutes a retaliation against him
under Part 708. On the basis of that finding, Part 708 i nposes the
significant requirenent that BN show by clear and convincing
evidence that, in the absence of the conplainant’s protected
di scl osures, it would have taken the same personnel action agai nst
t he conpl ai nant.

Utimately, | find that BNI has failed to establish by clear and
convi nci ng evidence that it woul d have sel ected t he conpl ai nant for
its RIF in the absence of the conplainant’s protected discl osures.
Accordingly, | find that BN should be required to take
restitutionary action.

1. Background
A.  The DOE Contractor Enpl oyee Protection Program

The Departnent of Energy's Contractor Enployee Protection Program
was established to safeguard "public and enployee health and
safety; ensur[e] conpliance with applicable laws, rules, and
regul ations; and prevent[] fraud, m smanagenent, waste and abuse"
at DOE's Governnent-owned or -leased facilities. 57 Fed. Reg. 7533

(March 3, 1992). Its primary purpose is to encourage contractor
enpl oyees to disclose information which they believe exhibits
unsafe, illegal, fraudulent, or wasteful practices and to protect

such "whi stl ebl owers” from adverse personnel actions by their
enpl oyers.

The regul ati ons governing the DOE's Contractor Enpl oyee Protection
Programare set forth at Title 10, Part 708 of the Code of Federal
Regul ations. The regul ations provide, in pertinent part, that a
DCE contractor may not take any adverse personnel action agai nst
any enpl oyee because that enpl oyee has di scl osed, to a DOE of fi ci al
or to a DCE contractor, information that the enployee reasonably
believes reveals a substantial violation of a law, rule, or
regul ation; or a substantial and specific danger to enpl oyees or to
public health or safety. See 10 CF.R 8§ 708.5(a)(l), (2).
Enpl oyees of DCE contractors who believe that they have made such
a disclosure and that their enployer has taken adverse personnel
actions against themmy file a whistleblower conplaint with the
DCE. As part of the proceeding, they are entitled to an
i nvestigation by an investigator appointed by the Ofice of



Hearings and Appeals (OHA). After the investigator’ s report on the
conplaint is issued, they are entitled to an evidentiary hearing
before an OHA Hearing Oficer. The Hearing Oficer issues a
formal, witten opinion on the conplaint. Finally, they may
request review of the Hearing Oficer’s Initial Agency Decision by
the OHA Director. 10 C.F.R 88 708.21, 708. 32.

B. History: The Individual’s Part 708 Conplaint and the
| dentification of Relevant |ssues for the Hearing

The conplainant filed his Part 708 conplaint with the ORP in
Cct ober 2005. In February 2006, follow ng an unsuccessful effort
by the conplainant and BN to nediate the conplaint, the
conpl ai nant requested that his conplaint be referred to the CHA for
an investigation foll owed by a hearing. The OHA Director appointed
an Investigator on March 10, 2006, and on June 22, 2006, the
| nvestigator issued a Report of Investigation (RO) concerning the
conpl ai nt.

In the RO, the Investigator conducted an initial factual and | egal
anal ysis of the conplainant’s clains with regard to his enpl oynent
with BN, and made sone prelimnary determ nations concerning
possi bl e protected disclosures and adverse personnel actions.

The RO states that BNl is a |arge engineering-construction firm
whi ch  devel ops, engi neers, bui | ds, manages and operates
installations for custoners internationally, and is a prine
contractor at the DOE's Hanford Site in R chl and, Washington. The
586-square-mle Hanford Site was established during World War |1 to
produce plutonium for the nation’s nuclear weapons defense and
operated for four decades until the late 1980's. Since that tine,
the Hanford Site has been engaged in the world s |[|argest
envi ronment al cl eanup. Si xty percent by volune of the nation’s
hi gh-1 evel radioactive waste is stored at Hanford in 177
underground storage tanks that are aging and deteriorating. The
Ofice of River Protection (ORP) was established by Congress in
1998 to manage the conplex cleanup of waste that has becone a
threat to the Colunbia River corridor. |In Decenber 2000, BN was
awar ded a ten-year contract by ORP to design, build and comm ssion
the WIP at Hanford to immobilize the mllions of gallons of
chem cal and radioactive waste through a process known as
vitrification, whereby the waste wll be mxed with nolten gl ass
and the resulting glass logs wll be shipped to a federal
repository for safe storage. RO at 3.



The RO finds that the conpl ai nant was hired by BNl on January 10,
2005, and began working on January 18, 2005, as a Controls &
I nstrunentation (C& ) Engi neer at the WIP construction project. He
was assigned to the Plant Wde Systens (PW5) group of C&l
Engi neering which is responsible for design, configuration and
qualification testing of the integrated network control systemand
interconnected field devices that will track waste and materials as
they are processed through the WIP. The C& Manager is Stephen
Ander son and the C& PWS5 Supervisor is Peter Douglass. At the tine
the conpl ai nant began enploynent, there were approximately 25
engi neers working in the C& PW5 group. Id.

The RO finds that upon assuming his position as a C& engi neer

the conplainant’s primary function was to configure and test
Foundation Fieldbus (FF) neasuring devices to determne their
conpatibility with the WP s planned control system 1/ The
i ntegrated control network system being devel oped for use in the
WP was desi gned by ABB (hereinafter the ABB control systen). The
RO finds that the ABB control systemwas procured by BNl for use
at the WIP under a $15 million contract awarded in 2001. RO at 3.

The conpl ai nant’ s task | eader was seni or engi neer Shaun Luper, who
reported to group |leader Todd Billings, also a senior engineer.
M. Billings reported to C& PW5 Supervisor Peter Douglass, who
al so functioned as the conplainant’s official supervisor. Another
PW5 engi neer, Brandon Gadi sh, who previously performed nmeasurenent
device conmpatibility testing, was assigned by M. Luper to assi st
and nmentor the conplainant in assumng his conpatibility testing
duties. The conplainant also was required to interact frequently
with the ABB on-site engineer, Dave Thonas. As part of his
conpatibility testing duties, the conplai nant was assi gned t he task
of witing a Device Test GQuide to be used by other BNl engi neers to
performthis function. RO at 4.

1/ FF is a communication technology that will link the WP s
integrated control network system to external neasuring
devi ces throughout the plant. Each of the nunmerous FF field
devi ces nust be configured and tested before being purchased
on a large scale for installation. These FF nmeasuring devices
are general ly conprised of transm tters, anal yzers, indicators
and control valves that neasure and execute various process
vari abl es i ncl udi ng pressure, tenperature, flow, conductivity
and radi ation.



Wth regard to the conplainant’s all eged di scl osures, the RO finds
that on April 1, 2005 M. Hall made statenents to his BN
supervi sors regarding safety concerns raised by the unreliability
of the ABB control system and that these disclosures appear to be
prot ected di scl osures under Part 708. However, the RO al so notes
that BNl argues that the conplainant did not have a reasonable
basis for believing that the ABB control system raised a safety
concern, particularly since the ABB systemwas not yet operational.
RO at 12.2/

Wth regard to the conplainant’s allegations of a Part 708
retaliation by BN, the RO investigator found that it 1is
undi sputed that BN relieved the conplainant of significant job
duties after April 1, 2005, and selected him for a Reduction in
Force (RIF) that resulted in the term nation of his enploynent with
BNl in July 2005. RO at 15.3/ The RO also notes that BNl clains
that the conplainant’s supervisor sought to termnate the
conplainant as early as March 2005. RO at 17. BNI |ater
expl ained that in March 2005, BNl officials changed the Assi gnnent
Conpl etion dates for the conplai nant and four other PWS5 engi neers
as a neans of termnating their enploynent, but that this process
was supplanted by the July 2005 RIF. Hearing Transcript (TR)
at 47. The RO investigator finds that BN justified the
conplainant’s selection for lay off on the basis of performance

2/ The RO al so discusses earlier alleged protected discl osures
made by M. Hall to BNl personnel and finds that they do not
appear to be protected di sclosures under Part 708. RO at 10-
14.

3/ The RO discusses other alleged retaliations raised by the
conpl ai nant. These include (1) acts of harassnent and
intimdation by M. Gadish that were condoned by his
supervisors; (2) the cancelling of a training opportunity for
the conplainant after it had been approved; (3) placing the
conpl ainant’ s nane at the bottomof an organi zation chart; (4)
requiring the conplainant to performwork responsibilities at
a desktop conputer |ocated at a PWS | ab workbench; and (5)
bl acklisting of the conplainant by M. Douglass when he
applied for other positions with BNI. The RO Investigator
found that alleged retaliations (1) through (4) occurred prior
to the conplainant’s April 1, 2005 protected disclosure, and
that alleged retaliation (5) was unsubstantiated. RO at 14.



deficiencies including | ack of conputer and interpersonal skills.
RO at 17, 18.4/

Foll ow ng ny appointnent as Hearing O ficer on June 23, 2006, |
directed the conplainant and BNI to submt briefs focusing on the
findings and conclusions in the RO that they intended to dispute
at the Hearing.5/ In a Septenber 19, 2006 e-nmail to the parties,
the conplainant’s counsel indicated that he did not intend to
pursue sone of the alleged retaliations raised by the conpl ai nant
and di scussed in the RO and agreed to wthdraw these al |l egati ons.
Accordingly, the Hearing focused on the conplainant’s April 1, 2005
and April 15, 2005 di scl osures concerning the ABB systemand on the
chi ef adverse action that M. Hall experienced after April 1, 2005,
i.e., hisinclusionin a July 28, 2005 RIF of WIP enpl oyees.

I11. Hearing Testinony

At the Hearing, testinony was received fromfifteen witnesses. The
conpl ainant testified and presented the testinony of BNl software
engi neer Tinothy Spicer. BNI presented the testinony of Peter
Dougl ass, Todd Billings, Brandon Gadi sh, and David Thonas. BNI
al so presented the testinony of Stephen Anderson, who is the

4/ The RO investigator notes that BNl submtted 4500 pages of

investigatory materials and reports conpiled by its Enpl oyee
Concerns Program (ECP) concerning the conplainant’s issues.
He stated that these materials may contai n concl usi ve evi dence

and that “BNl will have an opportunity to present such
evidence and to carry its burden under Part 708 at the hearing
st age.” RO at 16-17. BNI has submtted significant

docunents fromanong these investigatory materials as Hearing
Exhi bits and has presented the testinony of BNl officials and
enpl oyees who participated in the investigation. Accordingly,
| will rely on the BNI Hearing exhibits and wi tness testinony
in evaluating BNI's positions concerning the conplainant’s
I ssues. | will not include the 4500 pages of materials
generated by the ECP investigation in the record of this
proceedi ng, or specifically address the concl usi ons of the ECP
i nvesti gati on.

5/ In this regard, | noted that while the RO has nmade certain
findings, | would be conducting an independent review of the
issues. In making ny findings, | stated that I would be nost
convinced by the best avail able evidence. June 23, 2006
letter to the parties at 2.



Di sci pl i ne Engi neeri ng Manager for the control systemdi scipline at
the WIP, Tanya Zorn, who was a human resources interfacer in the
Engi neeri ng Departnent of the WIP, and Patricia Tal radge, who is a
Senior Quality Engineer for BNl with an area of expertise in
control systens. In addition, BN presented several w tnesses
fromits Personnel and Human Resources area: Linda McKenney, BN 's
Enpl oyee Rel ati ons Manager; Sheila Spell man, BNI's Human Resources
Adm ni strator for the WIP; Edward Rogers, BN ’'s Busi ness Manager
for the WIP; Cathy Tuttle, BNI's Manager of Human Resources at the
WP; and Thomas Stuart, BN ’'s Enpl oyee Concerns Mnager at the
WP.6/ At the outset of the Hearing, counsel for the conpl ai nant
and for BN presented detailed opening statenents ained at
provi di ng an overview of their respective positions inthis matter.

A.  Opening Statenent of the Conpl ai nant

The conplainant’s counsel argued that the hostility of the
conplainant’s group | eader and supervisor toward the conpl ai nant
for his raising of safety issues in March and April 2005 was a
significant factor in BNI's decision to include the individual in
the July 2005 RIF. He stated that throughout March 2005, the
conpl ai nant rai sed various safety issues with his task | eader, M.

Luper, and his group leader, M. Billings. He asserted that BN

officials nmet on March 24, 2005 for the purpose of discussing how
to termnate the conplainant’s enploynment. The counsel asserted
that the conplainant’s April 1, 2005 statenent about the safety of
the ABB control system created a flashpoint of hostility to the
conpl ai nant . Following the April 1, 2005 statenments, he states
that BNl officials acted on the advice of the Human Resources
Coordinator to bifurcate the conplainant’s safety issues from

issues relating to his conduct and performance. This led M.
Billings and M. Douglass to neet with the conpl ai nant concerning
his safety issues on April 15, 2005. He asserts that the

performance rating for the conpl ai nant that got himincluded in the
initial RIF notice issued on April 21, 2005 was conpleted by M.
Billings on about April 18, 2005. However, due to enployee
conplaints, BNl directed that new ratings be conducted regarding
the RIF. The final rating of the conplainant that resulted in his
being part of the RIF was conpleted in early July 2005.

6/ The job titles refer to the positions held by these
individual’s during the first half of 2005.



B. Opening Statenment of BN

In its Opening Statenment, counsel for BNl stated that in February

2005, the WP was seriously short of operating funds. BNl ' s
busi ness manager for the WIP, M. Rogers, concluded that a mjor
| ayoff was required. Consequently, the conplainant was one of

about 350 WIP enpl oyees whose jobs were elimnated in July 2005.
She stated that all enployees of BN have *assignnment conplete”
dates, and t hat when t he conpl ai nant was hired in January 2005, his
assi gnment conpl ete date was January 15, 2006. She stated that in
| ate March 2005, BN rmanagenent decided in light of the budget
situation that the conplainant and four other grade 24 engineers
shoul d have their assi gnment conpl et e dates noved up significantly.
She stated that once it was decided to conduct a plant w de RIF,
t he conplainant was included in those deliberations, and that he
was sel ected for the RIF pursuant to eval uations that took place in
m d-April and again in early July 2005. TR at 47

Counsel for BN acknow edged that the conplainant nmade severa
statenents to BNl nmanagenent in February, March and April 2005
regarding the functionality of the WP s control system She
stated that the conplainant’s April 1, 2005 all egati ons concerning
the safety of the ABB systemare unreasonable and that there is no
evi dence that the ABB systemis unsafe. TR at 50. She asserted
that BNl managenent was having problens with the conplainant’s
inability to get along with his cowrkers. TR at 48. She stated
that as a result of the conplainant’s ongoing conflicts with his
nment or, Brandon Gadi sh, and ot hers, M. Dougl ass, M. Luper and M.
Billings arranged a neeting with Linda MKenney in Enployee
Rel ati ons on March 24, 2005,

not because they are hoping on firing [the conpl ai nant].
They go to talk to Linda MKenney because they are
seeking advice on what process should we use from an
enpl oyee rel ations perspective because this person has
behavi oral issues. He's disruptive to our group.

TR at 52. She stated that following the conplainant’s April 1,
2005 neetings with M. Billings and M. Douglass, BN’'s Human
Resources and Enpl oyee Concerns offices advised the conplainant’s
supervi sor to address his behavioral issues and his safety concerns
separately, and that the behavioral issues were addressed in a
neeti ng that took place with the conpl ainant, M. Dougl ass, and M.
Billings on April 14, 2005. TR at 53. In a neeting on April 15,
2005, M. Douglass and M. Billings net with the conpl ai nant and



asked himto identify his safety concerns.7/ She asserts that BN
concl uded t hat

M. Hall’s problens with ABB were not about ABB. They
were about the fact that he did not wunderstand the
programm ng that was necessary for ABB to talk to the
equi pnent .

TR at 54-55. She contends that his disclosures had nothing to do
wi th his being sel ected as one of 350 individuals who would be | aid
off at the WIP site. TR at 55.

As indicated in ny analysis below, the two key issues for ny
determnation in this matter are (1) whether the conpl ai nant has
showmn that the statenents that he made on April 1, 2005 and
repeated on April 15, 2005 concerning the i npact of problens in the
ABB systemon environnental safety are protected disclosures under
Part 708, and (2) assumng the conplainant nade a protected
di scl osure, whether BNl has shown that the conpl ai nant woul d have
been termnated in the July 2005 RIF even in the absence of such a
protected disclosure. Accordingly, ny summary of relevant
testimony will focus chiefly on those two issues. Wth regard to
the latter issue, it is critical whether BNl has shown that the
July 2005 eval uation of the conplainant by M. Billings accurately
and inpartially rated the conplainant’s abilities for purposes of
the R F.

C. The Conplainant’s Wtnesses

1. The Conpl ai nant

a. The Conpl ai nant’ s Professional Training and Wrk Experience
The conplainant testified that initially he received a two-year
degree in instrunentation controls at Col unbia Basin Coll ege, and

worked at the Hanford Site from 1985 until 1989. TR at 59. I n
1989, he went back to school on a part-time basis during which he

7/ Counsel for BNl states that the specific concerns identified

at that neeting all were revi ewed and addressed by BNI. TR at
54. This proceedi ng does not concern whether BNI's response
to the conplainant’s disclosures was reasonabl e. The only
relevance of BN's response is the extent to which it
i ndi cat es whet her t he conpl ai nant reasonably believed that the
di scl osures indicated a significant danger.



al so worked part-tinme as an instrunment technician at facilities
regul ated by the Nuclear Regulatory Comm ssion (NRC). TR at 61.
I n 2000, he conpl eted his educati on when he recei ved a Bachel or of
Sci ence degree magna cum | aude from Washi ngton State University in
el ectrical engineering. TR at 59.

Wth regard to his work experience with nuclear control systens, he
has worked a total of seven contract assignnents at NRC-|icensed
powerplants in the capacity of an instrunent technician and a
conpliance engineer. He stated that NRC-licensed plants are run
for eighteen nonths and then shut down for a two-nonth nmaintenance
period. During that period, the conplainant was enployed to run
testing procedures for the plant’s instrunentation. TR at 62. He
testified that it 1is very inportant for both NRCIicensed
power pl ants and DOE run facilities to foll ow procedures and ensure
t hat procedural conpliance is net

Because properly done, nucl ear energy is very safe. That
hi nges upon follow ng procedures and docunentation and
wor king to inplenment safety standards.

TR at 62.

The conpl ai nant stated that he considers hinself to be experienced
wth the wuse of personal conputers and has sonme conputer
programm ng skills. He stated that while at college, he wote
software progranms in “Basic, Four-Tran, and C.” TR at 69. He also
stated that he was not hired by BNI to do conputer progranm ng or
software design, but to perform configuration and functional
testing for FF neasuring devices. TR at 70.

He stated that i n Novenber 2004, he was interviewed by M. Billings
and another BNl official for a position at the WP, and |ater
accepted BNI's enpl oynent offer. He stated that he was never given
any indication of atinme limt for the position that he accepted,
and that the hiring docunent stated that the position was “long
term” TR at 71.

He stated that he joined the Plant Wde Systens (PW5) engineering
group at the WIP on January 18, 2005, and from that date through
m d- February 2005, he conpleted a total of 35 BNl project docunents
and training nodul es, nost of which invol ved procedures having to
do wth nuclear safety, “procedure conpliance and quality
assurance, which is strictly synonynous with nuclear safety.” TR
at 72. Wth respect to the ABB control systemitself, he stated
t hat he observed that there was no procedure to docunent to the DOE



the safety standards for FF instrunent testing. He testified that
he took the initiative to begin to wite his own procedure for
testing, and that his task | eader, M. Luper, asked himto wite a
formal procedure for FF testing. TR at 75.

b. The Conplainant’s Two Concerns About the Safety of the ABB
System

The conpl ainant testified that he | earned that the ABB system had
been ordered for installation at the WIP in 2002, and that by 2004
there were i ssues invol ving the functioning of the ABB system The
conplainant stated that he wwuld go to the on-site ABB
representative, Dave Thomas, wth his questions about the ABB
system because the conplainant’s assigned nentor, M. Gadish,
| acked a practical background in the inplenentation of contro

systens. TR at 77-79.

The conpl ainant testified that he believed that proper operation of
the ABB control systemis inportant to safety at the WIP because it
mai nt ai ns

process variables at their set point: pressure,
tenperature level, flow, radiation — and it’s the first
line of defense for safety.

TR at 88-89. He stated that sonme of the waste to be processed at
the WIP using the ABB control system would contain uranium or
pl utonium TR at 93.

|. The Conputer Lock-Up Concern

The conpl ai nant testified that the ABB control systemwas desi gned
to be run on dedicated conputers and would have its own software
code. TR at 94. He stated that on February 22, 2005, the ABB
system | ocked up on his conputer.

It was not a blue screen. It was a | ockup freeze. And
that has nuclear safety inplications in a facility
because it could freeze up and the operators would be
| ooki ng at the screen and everything woul d appear to be
okay but it wouldn’t be okay.

TR at 94-95, 98. He then reported this event to M. Thonmas, who
“l ooked to be very distressed about it.” TR at 100. He stated that
he had to



go down into the code and set down sone of the software
to clear up the frozen condition. . . . An operator
woul dn’t be able to do that.

TR at 100. He stated that another engineer in PW5 M. Jason
Aldridge, told himin March 2005 that the Engineering 2 server
whi ch was on the ABB integrated control network had | ocked up on
him TR at 101, 125. The conpl ai nant explained that a | ock-up
cannot safely be addressed by rebooting the systembecause it could
cause sone of the valves the systenis cooling and ot her processes
to go into a state of energency and shut down. TR at 104.

The conplainant stated that in his work at NRC regul ated power
pl ants, he has had experience with four different distributed
control systens, and that the ABB system is a hybrid of these
systens. He stated that he helped to install, test, and start up
a distributed control system at the Hanford Inlet nuclear plant.
TR at 104. He stated that he never experienced a freeze-up while
working with these four other systens, and that a freeze-up is a
potentially dangerous proposition. TR at 105. The conpl ai nant
testified that the WIP s process for testing and fixing the ABB
systemas it was being installed at the WIP was “very i nadequate”
because

No one, to ny know edge, was docunenting when the system
froze up, howoften it froze up, what caused it to freeze

up.

TR at 105. He contended that the ABB control system did not neet
the required safety specifications for a control system TR at
105. He stated that he shared his concerns about the ABB system s
unreliability on several occasions in March 2005 wth his task
| eader, M. Luper.

| spoke to M. Luper. He said, well, that’s the system
we got and we’ve got to nmake the best of it. And [he
said that] | realize the Delta B [control systen] is a
better system but [the ABB System is] the one they
pur chased, you know, [M.] Billings and [ M.] Dougl ass.
And he was basically resigned to just going along with
the systemwhich is kind of rotten.

TR at 108.



i Concerns Related to ABB Comruni cations with FF Measuring
Devi ces

The conpl ai nant stated that he was assigned to conduct verification
and validation testing of field neasuring devices prior to their
purchase in bulk for installation at the WIP. TR at 114-115. The
conpl ai nant stated that in March 2005, he was unable to get the ABB
control systemto communicate with a field neasuring device known
as a Foxboro pressure transmtter. After the initial failure, he
contacted Foxboro and asked the conpany to send him a second
transmtter along with testing docunentation.

| said, take another pressure transmtter, sane nodel,
and test it, and I want to see the docunentation. And
they tested it on two different [control] systens and it
passed both systens without a problem And we got the
second transmtter shipped directly tone. . . . And we
hooked it up to the ABB system and the ABB systemfail ed
to communicate with it.

TR at 139.8/ He stated that he worked with a BNl expediter and a
responsi bl e engi neer (known as an RE) on this problem and the
expediter and the RE both suggested that BNI send the device to the
Fi el dbus Foundation, the independent foundation that sets FF
standards and tests neasuring devices, to determ ne whether the
Foxboro transmtter was conpliant with FF standards. The
conpl ainant stated that he agreed with this advice because the
representatives of Foxboro and ABB were “pointing fingers at each
ot her” and the Fiel dbus Foundation, in his opinion, would provide
a definitive test of whether the Foxboro pressure transmtter or
the ABB system was nonconpliant with industry standards.9/ TR at

8/ The conplainant |later testified that sonetines the Foxboro

pressure transmtter woul d appear to be properly installed on
the ABB systemand then “drop off” the systemw t hin 24 hours.
TR at 178.

9/ The conpl ai nant appears to assune that if either the ABB
systemor the field neasuring devices require capabilities in
excess of existing FF standards, their failure to conformto
those standards is itself a safety concern. Wil e that
appears to be a plausible conclusion, thereis very little in
the record to support that assunption or to convince ne that
ongoi ng adjustnments in communications standards are not

(continued. . .)



140. On about March 31, 2005, he suggested to M. Billings in an
e-mail that the Foxboro pressure transmtter be sent to the
Fi el dbus Foundation for independent testing. The conpl ai nant
stated that he believed that the problemrested with the ABB system
rather than the Foxboro transmtter because he had observed a
pattern of nmeasuring devices that would not communicate
consistently wwth the ABB system

This is an ongoing problem with [the ABB] system
They’ ve got another, different manufacturer of a control
val ve that wasn’t inported in the [ ABB] system They had
a Foxboro tenperature transmtter that wasn't inported
into the ABB system And so it wasn't just that one
transmtter that wouldn’'t work on the ABB system And
that showed ne as an engineer that the common probl em
here was the ABB system

TR at 142.
c. The Conplainant’s Alleged Protected D sclosures
|. The Conplainant’s April 1, 2005 D scl osures

The conpl ainant testified that M. Billings called a staff neeting
for the norning of April 1, 2005. He stated that the neeting was
attended by several BN engineers, and that they discussed the
Foxboro pressure transmtter i ssue. On the norning of the neeting,
while he and M. Billings were wal king to the nmeeting, M. Billings
asked him what he thought was the source of the problem The
conplainant told himthat the Foxboro pressure transmtter tested
good, so he thought that the ABB system was the problem TR at
146-147. The conpl ainant stated that at the neeting he expl ai ned
that the Foxboro pressure transmtter had tested good on two ot her
control systens, and that two of the engineers, M. Larry OQdom and
M . Shareet Amant, appeared ready to | ook at the ABB systemas the
problem TR at 148-149. The conplainant testified that after the
meeting had gone on for ten or fifteen mnutes, he passed out
copies of a survey froma trade magazi ne for control systens whose
readers rated the ABB | ast out of five systens being assessed. TR
at 153. He stated that after a short discussion of the ABB, M.
Billings asked to speak with hi moutside the neeting, where he told
the conplainant that he did not want to discuss the ABB system

9/ (...continued)
appropri ate.



being the problem and directed the conplainant to return to his
office. TR at 150-151.

The conplainant testified that later that nmorning, M. Billings
escorted himto a neeting with M. Billings and the conpl ainant’s
supervi sor, M. Douglass. TR at 164. He stated that M. Dougl ass
was upset about his behavior at the earlier neeting, and said that
the conplainant should not bring up any issues about the ABB
control system except to him TR at 164- 165. The conpl ai nant
stated that he told M. Dougl ass about conputer | ock-ups invol ving
t he ABB systemand about the nmeasuring devices dropping off the ABB
system He told M. Douglass and M. Billings that these probl ens
i ndi cated safety concerns. TR at 165-166. The conpl ai nant stated
that he felt that his job had been threatened by his disclosures
that the ABB control system was the source of several operating
pr obl ens.

| asked [ M. Douglass] if he was going to fire ne, and he
sat there and grinned. And | think that’'s the point
where | told himthat [I could] go to the DOE about it.
And then | ended up going back to ny cubicle.

TR at 17. The conpl ai nant stated that about half an hour
after this nmeeting, M. Billings “informed nme that I
woul d no | onger be wor ki ng on t he ABB- Foxboro transmtter
i ssue.” TR at 168. The conpl ai nant stated that M.
Billings instructed himto i nformhis contact at Foxboro
to direct all e-mails concerning the ABB systemto M.
Billings. TR at 169.

ii. The Conplainant’s April 15, 2005 Di scl osures

The conplainant testified that on April 15, 2005, M. Dougl ass
arranged a neeting attended by the conplainant, M. Douglass and
M. Anderson, the Discipline Engineering Manager for the WIP, to
provi de t he conpl ai nant an opportunity to discuss his concerns with
the ABB control system The conplainant testified that at the
begi nning of the neeting, M. Douglass stated that he asked M.
Anderson to attend because M. Douglass had a “conflict of
interest” regarding the ABB system TR at 174. At that neeting,
t he conpl ai nant stated that he told M. Anderson about the | ockups
and the communi cation problemw th neasuring devices. TR at 176.
The conpl ai nant stated that M. Thomas, the ABB representative, was
assigned by M. Billings to handle the |Iock up issue that he had
report ed. The conplainant testified that when M. Thomas
guestioned other WP engineers about the issue, tw of them



reported that the ABB systemsoftware had | ocked up on them TR at
184.

d. Subsequent Information Supporting the Individual’ s Concerns

At the Hearing, the conplainant testified that subsequent research
by Foxboro regarding its pressure transmtter verified that the
transmtter’s inability to communicate properly with the ABB system
was caused by the ABB system The conplainant stated that his
position that the ABB system had caused the comuni cation probl em
was supported by a June 2005 | etter fromFoxboro to M. Canpbel |l at
BNI. Conplainant’s Exhibit 26. TR at 153. That letter stated
that “Todd Billings speculated that there was a m smatch bet ween
the code in the transmtter and the files sent on diskette with the
transmtter [for loading into the ABB systen]. W would like to
assure Bechtel that there is no such msmatch.” After M.
Billings testifiedthat Foxboro eventually had revised its software
to make the transmitter conpatible with the ABB system the
conpl ai nant asserted that the fact the Foxboro had been required to
revise its software indicated that the ABB systemwas not properly
designed to operate with all field nmeasuring devices that neet the
FF standards. TR at 1170-1174.

After hearing the testinmony of Ms. Tal madge, BNI's Senior Quality
Engi neer, the conplainant stated that he disagreed with her
assessnment that the WIP' s function of processing waste rather than
generating power would not raise a danger of serious safety
i nci dents. He stated that the WIP will have to handle and nove
nucl ear waste on a regular basis, while power plants

don’t nove nucl ear waste around except when they procure
aplant. It is very limted.

TR at 1208. The conpl ainant al so rejected Ms. Tal nadge’ s t esti nony
that the testing being done by the conplainant at PWS coul d not
rai se safety i ssues because the instrunents will be retested before
the WIP is put on Iine. He stated that the conmunication
i nconmpatibility between neasuring devices and the ABB system m ght
not be reveal ed through “a different type of test” at a later tine.
He also stated that he believed that the ABB system probl ens of
| ockups and communication failures with measuring devices would
cause lengthy and costly delays in bringing the WIP on |line, and
t hat such del ays presented a significant health and safety probl em
because of the ongoi ng | eakage of untreated radi oactive waste into
t he groundwat er. TR at 1223-1224. He added that the system
failure rate for the ABB systemwas far in excess of the contract



specifications for a nuclear control system based on the probl ens
that he had observed or been told about concerning the ABB system
prior to April 1, 2005. TR at 1251-1253.

e. The Conpl ai nant’ s Job Performance |ssues

The conplainant stated that he disagreed with the M. Gdish’s
testinmony that he was responsible for their workplace personality
conflict. TR at 1189. Wth respect to his task | eader, M. Luper,
the conplainant testified that he “had a pretty good working
relationship” with him TR at 1241. \Wen asked about negative
assessnments of hinself that M. Luper provided in a Septenber 2005
interview with BNl officials (BNl Exhibit 203), the conplai nant
stated that

| said on the surface, that | felt that Shaun and |I had
a pretty good working rel ationship, but, you know, he may
have had his own agenda. And that may have been the
agenda of M. Billings and M. Dougl ass.

TR at 1242. The conplainant stated that after he was notified in
April 2005 that he would be part of the RIF, he was assigned to
train his replacenent, M. Scott Roselle, in the testing of FF
devices. TR at 1235. He reported that he becane friends with M.
Rosell e, and that they had a good working relationship. TR at
1235.

The conpl ai nant al so stated that he di sagreed with the testinony of
M. Spicer, M. Thomas, M. Gadish and the cited assessnent of
M. Luper (BN Exhibit 203) that he | acked basic conmputer skills.

Well, | think the record proves | wote the H1
Foundati on Fi el dbus test guide, which has detail ed steps
on how to use the ABB software. And M. Luper

conplinmented me on the witing of that test guide. So,
| don’t see how this can be true, when the fact is .
that I wote it, and ny peers reviewed it and M.
Ander son approved it.

TR at 1209.



2. M. Tinothy Spicer, BN Software Engi neer

M. Spicer testified that in early 2005, he was assigned by M.
Dougl ass to develop a safety plan for the PWs | aboratory at the
WIP. TR at 218. He testified concerning the need for better
safety procedures at the |aboratory, and cited that hazards posed
by certain | aboratory equi pnent, such as forced air canisters. TR
at 222-223. He stated that M. Thomas, the ABB representative, had
made one of the female programmers cry because he made her feel
i gnorant when she went to him for advice. TR at 227. He
characterized M. Thomas as “a rough guy.” TR at 229.

M. Spicer stated that he had observed M. Thomas and the
conplainant interact, and that he thought that M. Thomas was
frustrated by the conplainant’s | ack of basic conputer skills. TR
at 237. He testified that he observed the conpl ai nant on nore than
one occasi on have troubl e | oggi ng onto the systemand sel ecting t he
correct domain. TR at 243. He al so observed t he conpl ai nant shut
down his conputer in an i nproper manner wthout |ogging off. TR at
241.

M. Spicer stated that he did not believe that any of the
| aboratory safety concerns that the conpl ai nant rai sed constituted
serious safety concerns. TR at 232.

Wth respect to the ABB system he stated that “ABB is a very
difficult controller.” TR at 239. He further stated that

|’ve spent probably half ny career in the nuclear
i ndustry. Wil e any software PLC or DCS-based system has
troubles — 1 nean, they all have their little quirks. So
does Mcrosoft. |I’ve been on several FAT [Factory
Accept ance Tests], successful FAT tests, one with a very
sophi sticated robot just outside Denver where [the ABB
systen] perforned flaw essly.

TR at 239-240.



D. BN’'s Wtnesses
1. Peter Dougl ass
a. The conpl ai nant’ s di scl osures

M . Dougl ass stated that he was the conpl ai nant’ s supervi sor during
the conplainant’s 2005 enpl oynent at the WP. TR at 493. He
stated that on April 1, 2005, M. Billings reported to himthat the
conplainant had nade negative conments at a staff neeting
concerning the ABB System He stated that M. Billings was
“not ably upset” regardi ng the conpl ai nant’ s behavi or and st at enents
at the nmeeting. TR at 504. He stated that M. Billings told him
t hat

The neeting was to try to resolve an issue with a
transmtter which was comruni cating to the ABB systemand
there was a problem therein, and [the conplai hant] was
maki ng decl arations about the entire ABB system being
unsui tabl e for the nuclear facility, being unsafe, and he
was adamant that ABB was at fault in this situation

TR at 505. M. Douglass testified that he did not believe that the
conplainant’s criticism of the ABB system raised safety issues
because the ABB control system does not perform safety functions,
and because he believed that the conpl ai nant “was speaki ng w t hout
knowi ng all the background” concerning the ABB system TR at 506.
He stated that later that norning he had a neeting with the
conplainant and M. Billings. He testified that the conpl ai nant
asserted that M. Billings had told him to |leave the earlier
nmeeti ng because he was bringing up quality and safety issues with
the ABB system TR at 508. He stated that he did not tell the
conplainant that his [Douglass’] career was dependent on the
success of the ABB system

M. Dougl ass testified that he told the conplainant in the context
of finding the proper ways to resolve safety issues or concerns
regardi ng the control system that

the safety or reliability of the control systemis - you
know, my career is dependent on that. | did not nake any
reference to it needing to be the ABB system- [that] it
had to be ABB that was successful .

TR at 510.



M . Dougl ass testified that he was on the BNl teamthat recomrended
that BNl procure the ABB systemfor use at the WIP. He stated that
initially the team had recomended the Honeywell control system
because it was nore mature, but that they |later endorsed the ABB
system TR at 511-512. He acknow edged that at a 2004 Power Poi nt
presentation to the Defense Nuclear Facility Safety Board, the WP
presentation stated that “Control systens are an inportant but
frequently overl ooked conponent of a safe facility.” BN Exhibit
268. He further testified that this statenent referred “only in
part” to the ABB control system because there also were “safety
i nstrunment ed systens” and a “progranmabl e protecti on systeni at the
WP that was dedicated to safety functions. TR at 512-517. He
stated that the ABB systemnonitors the safety functions perforned
by these other systens. TR at 518.

M . Dougl ass stated that he nmet with Thomas Stewart, the Enpl oyee
Concerns Manager, who told him that the conplainant had
“whi st ebl oner potential” and advised him to investigate the
conplainant’s statenents about safety and keep them separate from
t he conpl ai nant’ s performance problens. TR at 520. He stated that
on April 14, 2005, he nmet with the conplainant concerning his
wor kpl ace conflict wwth M. Gadi sh.

In the neeting we went through all the itens that | had
identified [as] concerns. Curtis responded with all the
probl ens he was having with Brandon and identified those
itens. And at the end of the neeting, | triedtotalkto
Curtis. You know, maybe there were other reasons or
maybe t he probl ens were maybe not all Brandon’s and asked
himto try to work out and try to work through sone of
t he issues.

TR at 521.

M. Dougl ass testified that on April 15, 2005, he and M. Anderson,
the WIP' s Discipline Engi neering Manager, nmet with the conpl ai nant
to listen to his safety concerns. He stated that he |later
docunented the concerns in an e-mail (BNl Exhibit 75). He stated
that the conpl ai nant was asked to docunment his conplaint that one
of the Fieldbus devices that he was testing was getting a slow
response. He also was asked to docunment the criteria used to
eval uate control systenms in the nmagazine survey cited by the
conplainant at the April 1, 2005 staff neeting. TR at 525. He
stated that the conplainant later informed him that each
participant in the survey sinply ranked the control systens on the
basis of their personal criteria. TR at 525. M. Dougl ass stated



that he concluded fromthis information that the survey could not
be used as evidence that the ABB system was consi dered unsafe by
the survey participants. Id.

M. Douglass testifiedthat inits final technical eval uation prior
to the award of the plant-wide control system to ABB, BN
acknow edged that there was a certain amount of risk in procuring
the ABB system because certain aspects of the system could not be
fully evaluated at the tinme of purchase. TR at 549. He al so
agreed that data on the ABB systenis conpatibility with FF
standards was not avail abl e and coul d not be evaluated at the tinme
of purchase. TR at 553. He added that “the integrated engi neering
tools were not currently available and could not be eval uated at
that time.” TR at 558. He stated that the project teamconsidered
this to be an acceptable risk.

The project team was well versed in the state of the
Foundati on Fi el dbus at the tinme. W evaluated the risks
and so we knew all the potential problens we were going
to have with Foundation Fieldbus. So that issue was
definitely discussed and the risk accepted.

TR at 554. He stated that the PWs group at the WIP i s conti nui ng
to conduct testing on the ABB systenis conpatibility with FF
measuri ng devices at the present tinme, and that it is “occasional
work for one individual.” TR at 590. He testified that there is
still work to be done to insure that the FF neasuring devices wll
function wth the ABB system 1d.

b. Enpl oynent issues

M. Douglass testified that M. Gadish conplained to himin March
2005 concerning the conplainant’s behavior towards M. Gadish in
t he workpl ace. He stated that he did not recall advising M
Gadish to submt a conplaint to the WP s Hunan Resources
departnment. He stated that in March 2005 he, M. Billings and M.
Luper nmet with Ms. MKenney, BN ’'s enployee relations nanager,
concerning the conflict between M. Gadi sh and t he conpl ai nant and
that they discussed options. He stated that they discussed giving
a verbal warning to the conplainant, followed by a witten warning
and possible termnation, but that a course of action was not
finalized. TR at 498-504.



c. Rating and R F issues

M. Dougl ass testified that a sal ary pl anni ng ranki ng was done for
WP enpl oyees around February 24, 2005, and he identified that
docunent as the portion of the Conplainant’s Exhibit 13 desi gnated
“Hall Ex. 013-2.” He stated that he prepared cards for each
enpl oyee and nunbered the cards as a ranking. Then M. Anderson
woul d take the cards and develop the conpleted list. TR at 529.
He stated that because the conplainant had only been enpl oyed at
the WIP for about six weeks, he was not included in the initia
portion of the enployee ranking process.

After we did the first ranking or ranked everyone,
[ M. Anderson] pulled the cards out for the people who
were newto the job and said, we have to put these people
in. [The conplainant] would be one of those. And they
were put in like in the low Bs basically so that it
doesn’t help them or hinder them

TR at 530.

M. Dougl ass testified that he first | earned of the need for a RIF
at the WIP in the last week of March or the first week of Apri
2005. TR at 530. He stated that he met with M. Meinert and M.

Billings in early April to develop a list of enployees to be
included in the RIF, and that the conplainant was included on this
list. He stated that the conplainant was selected for the RF
because

He hadn’t been here on the project long, so we didn't
have any in-depth know edge that would be difficult to
| ose. The activities Curtis was working on weren't
activities that were critical at the tine. It was
sonet hi ng that coul d be absorbed by ot hers or done | ater.
And we al so had the perfornmance problems with Curtis as
wel | .

TR at 532. He stated that when the conpl ai nant was infornmed that
he was included in the RIF, the conpl ai nant asserted that he shoul d
be retai ned because his FF device testing would need to conti nue.
TR at 535.

M. Douglass testified that prior to the expiration of the two
nmonth notification period for the RIF, the decision was made to go
t hrough the sel ection process again, using a standardi zed fornmat.
TR at 537. He testified that M. Billings conpleted the



standardi zed ranking form for the conplainant, and that he then
signed it. He stated that he did not instruct M. Billings howto
rate the conplainant, and that they did not talk about the
conpl ai nant specifically during the second review process. TR
at 537. M. Douglass stated that he believed that there was no
connection between the statenents regarding safety made by the
conpl ai nant and the determ nation that he should be laid off. TR
at 540.

2. Todd Billings

M. Billings stated that he was the |ead engineer for the
conplainant’s PW5 working group. TR at 253. He stated that when
t he conpl ai nant joi ned the working group, he was on the teamthat
interviewed the conplainant, and that he recommended that the
conpl ai nant be hired.

| felt that his background in instrunentation and in
other nuclear facilities mght be beneficial to our
project as well as his stated background in working with
smart devices, the types of devices that comunicate
using a digital protocol with the control system

TR at 265. He stated that the conplainant was assigned to M.
Luper as a task leader to assist with FF instrunmentation testing.
TR at 266

a. The Conpl ai nant’ s di scl osures

M. Billings stated that in March 2005, the conplainant had
reported that there were communication problens between the ABB
systemand t he Foxboro pressure transmtter. TR at 298. He stated
t hat he | earned through M. Luper that the conpl ai nant concl uded in
|ate March 2005 that the ABB system was the source of these
comuni cati on probl ens. | d. M. Billings stated that he told
M. Luper that he thought that it was “too early in the
i nvestigative process to have reached that conclusion, although
that was certainly one of the possibilities.” TR at 299. He
stated that at the April 1, 2005 staff neeting, the conpl ai nant
expl ai ned that he had tested two Foxboro pressure transmtters and
that they woul d not communi cate properly with the ABB system The
conpl ai nant had handed out copies of a trade magazi ne article that
gave a low rating to the ABB system and he then nade the
statenents that the ABB system was the cause of the problens with
t he Foxboro transmtter, and that the ABB system was not good for



use in a nuclear facility. TR at 304-306. M. Billings stated
that he thought that the conplainant’s statenents that the ABB
system was inappropriate for use in a nuclear facility were
cl oudi ng the di scussion of the comruni cation i ssue and taking over
the neeting, so he sent himaway. TR at 305-306. He stated that
at a subsequent neeting with M. Douglass, he told M. Dougl ass
that the conplainant had underm ned “nyself and other nenbers of
our teamthat was working on the [ABB] system . . .” TR at 309.
He stated that he the conplainant |ater joined the neeting wwth M.
Dougl ass and hi nsel f and repeated the i ssues that he raised at the
staff neeting. TR at 311.

M. Billings stated that he viewed the conpl ai nant’s assi gnnment of
blame to the ABB system as a hindrance and renoved him from the
review of the comunication problem involving the Foxboro
transmtter. He stated that the conplainant is the only person who
has questioned the propriety of using the ABB system at the WP
M. Billings stated that later that day he sent an e-mail to
Ms. McKenney docunmenting this nmeeting [BNI Exhibit 72] because he
believed that the conplainant’s behavior “violated sone of the
Bechtel covenants and needed to be categorized in that way”:

In addition, M. Hall had made a statenent to the effect
t hat he had enough evidence to go public as far as the
i nplication being sonet hi ng about the ABB system And to
me that sort of raised the bar as far as what his
intentions mght be and that | needed to ensure that |
was trying to docunent what | had observed that day and
what | had been involved wth.

TR at 313.

M. Billings stated that the communication problem between the
Foxboro pressure transmtter and the ABB systemwas | ater reveal ed
to be a problemw th the Foxboro transmtter:

Foxbor o and ABB had col | aborated to identify the problem
Foxboro had then relayed to us that the problemwas in
their transmtter, that they had an issue that was
causing it to drop off the network, the Foundation
Fi el dbus Net wor k.

TR at 317-320, citing BNl Exhibits 51, 52 and 53. Later during
questioning on this issue by conplainant’s counsel, M. Billings
was asked to review a June 2, 2005 letter from Foxboro project
manager Brian Haynes to BN concerning BNI's problem with the



pressure transmtter. In the letter, M. Haynes stated that the
conpl ainant had identified the interoperability problemto Foxboro
on March 16, 2005. BN Exhibit 65. M. Haynes then discussed his
finding that certain unique characteristics of the ABB system | ed
to a data overload and the comuni cation problemw th the Foxboro
pressure transmtter. BNl Exhibit 65. M. Haynes then stated that
installing a secondary conmuni cati on buffer on the Foxboro pressure
transmtter appeared to resolve the problem but he noted that such
a buffer is not required by FF specifications. | d. Finally,
M. Haynes stated that it was up to the Fi el dbus Foundation that
sets standards for FF devices to decide whether this additiona

capability required for interface between Foxboro' s pressure
transmtter and the ABB System would becone part of its FF
specifications. Id.

Responding to this letter in his testinmony, M. Billings stated
that the Foxboro pressure transmtter already had the necessary
secondary buffer to handl e the ABB systenis continuous readi ngs of
all paraneters, but that a previously undetected error in the
software code of the Foxboro transmtter had nade it i noperable:

Foxboro had never tested that secondary conmmunication
buffer. The first tine that this had cone up was in our
testing because in the way that we had configured t he ABB
systemit had actually stressed the network a little bit
nmore than Foxboro had during their testing process, and
that’s where this |line of code that was causing the fault
inside their transmtter was revealed. And they had to
go in and nodi fy that so that the secondary conmuni cati on
buf fer which they had inplenented actually worked.

TR at 384.

M. Billings stated that sonmetinme in 2005, the start-up date for
the WIP was “pushed out” until at |least the “the 2012 tine frane.”
TR at 259. M. Billings stated that the untreated waste currently
at the Hanford site has created a “danger to the environnent and
potentially to people’s health.” He also agreed that the |onger
this waste goes untreated, the |longer that danger persists. TR at
390.

b. Enploynment and R F issues

M. Billings stated that when a conflict devel oped between the
conplainant and his assigned nmentor, M. Gadish, M. Luper



unsuccessfully attenpted to rectify it. TR at 283. He stated that
in March 2005, he attended a neeting with M. Luper and M.
Dougl ass and Enpl oyee Rel ati ons speci ali st McKenney concerning t he
conplainant’s conflict with M. Gadi sh. TR at 285-286. He stated
t hat he al so had been tol d by PW5 supervi si ng engi neer Meinert that
the hostile environnment created by this conflict was affecting his
team and by ABB system representative, David Thomas, that the
conpl ai nant was not taking instruction well and causing people in
the laboratory environnent “to sort of avoid being in there with
him...” TR at 290-291. He said that firing the conpl ai nant was
viewed as only a potential outcone by the attendees at the neeting,
not the objective. TR at 286. M. MKenney told themthat they
needed to closely nonitor the situation and clearly lay out
expect ati ons whenever the conpl ai nant was asked to do sonething.
He stated that Ms. MKenney said that she would start a file
associated wth the concerns. TR at 291-292.

M. Billings testified that he renoved t he conpl ai nant fromworki ng
on the Foxboro pressure transmtter problem

Because | felt the M. Hall’s biases, his stated biases,
woul d prevent hi mfrombei ng obj ective and presenting al
the informati on that was necessary on both sides, both
bet ween Foxboro and to Bechtel.

TR at 321. He stated that after the conpl ai nant was renoved from
t he Foxboro pressure transmtter testing, the conpl ai nant conti nued
to test other FF neasuring devices and to wite a guide for testing
measuring devices. TR at 322.

M. Billings testified that prior to the April 2005 R F
announcenent, the conplainant had been rated 12 out of 17 in his
peer group and given the grade of B. TR at 373 citing
conplainant’s Exhibit 183. He stated that he could not recal
participating inthis rating of the conplainant. After the R F was
announced in late March or early April, he gave input to M.
Dougl ass and they provi ded BNI managenent with a |ist of enpl oyees
to be included in the R F. He stated that he included the
conplainant on the |ist because he had difficulty getting al ong
with other nenbers of the team and because while working on the
Foxboro transmtter issue he displayed a |ack of engineering
judgnent by concluding that the use of the ABB control system
rai sed safety concerns. TR at 325-326. He stated that in early
July 2005, he rated the conpl ainant on a form provided by BNl and
that M. Douglass signed the rating. TR at 327, BNl Exhibit 146.
He stated that this evaluation was



sort of a confirmatory action, you know, wth a
structured worksheet to the - sonme of the discussions
that we had had previously with M. Dougl ass.

TR at 327-328. He stated that he did not know how the rating he
provi ded was used by BNI Human Resources in sel ecting enpl oyees for
RIF. TR at 328.

3. Davi d Thonas

M. Thomas testified that he works for ABB as an engineer and in
2005 was assigned to the PW5 | aboratory at the WIP. TR at 396
The ABB system will be the main operator interface and control
system for the WP vitrification plant, enconpassing mnechanica
handl i ng, process control, and general operational control of the
plant. TR at 397. He stated that the designated safety system at
the WIP will not be the ABB systembut the Trikonics system which
he described as “a backup system [that] nonitors and controls
i mportant safety itens.” TR at 398.

M. Thomas stated that when the conplainant reported to himthat
his ABB central processing unit (CPU) |ocked up, the conpl ai nant
was unable to repeat the sequence of events that led to the | ock-
up. TR at 400-401. He stated that the conplainant denonstrated a
| ack of conputer skills:

There was no proficiency. There was a definite | earning
curve necessary for himto be able to do the job.

TR at 401-402. M. Thomas stated that on or after April 15, 2005,
he was tasked with investigating the conplainant’s assertion that
PW5 engi neers had experi enced conputer | ock-ups while using the ABB
system TR at 407. He stated that the first thing that he did was
to gat her the peopl e who were using the ABB equi pnent frequently to
get a summary of the issues that they were having. He described
the ABB system at the |aboratory as consisting of the foll ow ng:

: we had | believe at that tinme it woul d have been 15
ABB clients connected to the system and five ABB aspect
system servers that were being used by m scellaneous
engi neers plus three . . . laptops that were being used
for factory acceptance testing or equi pnent in the field.

TR at 408. He stated that the only problens that he recal |l ed bei ng
reported to himwere sonme blue screen issues involving a | aptop.
TR at 415. He described this problemas follows:



The blue screens was an ongoing issue that we were
addressing through Dell conputers. That was a Dell

| aptop that was purchased. Al though it was procured
through ABB, it was a Dell laptop. [An ABB engineer]
contacted Dell on several occasions regarding that
problem Dell had nade one trip to site and repl aced the
CPU and fan, | believe.

TR at 410. M. Thonas believed that Dell had not fully resolved
the problens with this laptop at the tine that he reported his
results to Peter Douglass on My 2, 2005. BNl Exhibit 80.
M. Thomas then was asked to review BN exhibit 201, which is an
unsi gned docunent purporting to be responses by PW5 engi neer Jason
Aldridge to statenments nmade by the conplainant. These responses
indicate that M. Aldridge’s only problem involving a conputer
| ock-up at the laboratory occurred when a Dell laptop “began to
crash at various stages of boot-up and operating.” BN Exhibit
201. M. Thonmas testified that he believed that this statenent was
consistent with what he had | earned from M. Al dridge during his
investigation. TR at 414. M. Thomas stated that he agreed with
BNI ' s concl usion that the ABB systemwas reliable and safe for use
at the WIP:

The [ ABB] systemas it will be configured at the plant is
totally di fferent from the office environnent.
Reliability issues that were brought up here woul d, even
if they did occur, a blue screen, woul d not inpact plant
safety. The Trikonics safety system is handling all
safety issues. The operators had dual CPUs for their
operating consoles. There's lots of redundancy in the
system |ots of fallback options so to speak on howit’s
configured, how the systemis distributed. The office
environnent that we were working under was | oading all
servi ces and systens under one server, which woul d not be
the norm

TR at 419-420.

M. Thomas testified that he believed that control systens are an
i nportant part of plant safety. TR at 421. He stated that the ABB
system would be responsible for the nonitoring of radioactive
materials. TR at 424-425. He agreed that a systemc problemin
the ABB system could result in all of the conputers in the WP
control room going blank. TR at 426.



After reviewing an unsigned interview purporting to be of PWs
engi neer G enn Upton [Exhibit 202], M. Thomas recalled that M.
Upt on had experienced problenms with the Dell |aptop that he had
previously discussed. TR at 435. M. Thomas disagreed with the
statenment attributed to M. Upton that a nunber of enpl oyees using
the ABB system had experienced a crash or blue screen on their
conputers. TR at 436. M. Thomas stated that in conducting his
i nvestigation, he did not contact all of the ABB users to inquire
if they had experienced |ock-ups on their conputers. TR at 436.
He also stated that he is not aware that the ABB control system
being installed at the WP is wused currently in any nuclear
facility. TR at 445.

4. Patricia Tal madge, Bechtel’s Senior Quality Engineer

Ms. Tal madge testified that she is a software quality and safety
engi neer who has worked for BNl since 2001. She stated in August
and Septenber 2005, at the request of WP s Enployee Concerns
Program she participated in the Quality Assurance surveill ance of
the WIP’s control s and i nstrunent ati on equi pnent testing activities
in the |laboratory where the conplainant had been working. This
surveillance and the acconpanying report (BN Exhibit 269) were
ai med at addressing safety concerns identified by the conplai nant.
Ms. Tal nadge concluded that the |aboratory had no significant
safety probl ens, and characterized the surveillance as a waste of
t axpayer dollars. TR at 638, 649. M. Tal nadge stated that the
ABB is not a safety-related systemand is not intended to be used
for safety purposes at the WIP:

We have nuclear engineers that conduct what we call
[integrated safety nanagenent] neetings. They do the
act ual wal kdowns of all the accident scenarios that could
possi bly occur per the design at the tine and it evol ves
over time. And the control systemstrategy is based on
the difference between a safety systemand a non-safety
system And if you were crediting yourself with a safety
function it belongs on the safety system

TR at 6009. Wien asked how BNl would address the hypothetica
probl emof a non-safety systemthat created nunerous safety-rel ated
i ncidents, she responded that

based on the severity of the hazard or the possibility of
recurrence you put additional barriers in place and those
barriers could be swapping equipnment out, going to
anot her supplier, changing your design if you have to.



There’s multiple, multiple things that you could do to
mtigate that.

TR at 613.

Wth regard to the conpl ai nant’ s concerns about the ABB system she
testified that the test environnment does not mm c an operational
environnent. TR at 614. She stated that her investigation found

only one | aptop i ssue invol ving the ABB system and no server | ock-
ups. TR at 615-616.

Ms. Tal nadge testified that in October 2005, BN nmade the deci sion

not to use FF devices as nonitors for its safety control system
(PPJ/ Tricon):

We cannot use Foundation Fieldbus on a programmble
system And that’s due to sone of the technical issues
we have with the pulse jet mxer system That type of
technol ogy will not be all owed on the [ PPJ/ Tricon] system
because of the fact that we don't feel it’s reliable and

the signals do not transfer to the Iength we need them
to.

TR at 626. She testified that the digital conmunication using FF
standards is not reliable enough for the WP's safety system

However, she stated that she had no safety reservations about the
use of FF neasuring devices with the WIPs integrated contro

system [ICN] which will use the ABB technol ogy:

The remai ning part of the plant, the controls are cl oser
together and it’s not an issue. The issue would be when

it’s in the hot cells and | have to rely on that
reliability. As far as any of the other [systens], PPJ
is responsible for shutting the system down. |t takes

control fromthe ICN if there’s a problem The ICNis
basically a nonitoring system It nonitors, it tells the
operators if there's alarns. It shows conmunications
happeni ng anongst non-safety equi pnent in the plant.

The PPJ nmonitors and actually has control over safety
equi pnent in the plant. So for safe shutdown everything
i's independent from each other and the PPJ is naster.

TR at 627-628. She stated that the PPJ system woul d have its own
nmoni tors that woul d operate i ndependently fromthe nonitors for the
ABB system TR at 628, 634-638.



Ms. Tal madge stated that the conpl ai nant’ s manual of procedures for
testing the communication of FF neasuring devices with the ABB
system erred in not being related to the formal process for
certifying the equi pment to becone operational. TR at 642-646.

Ms. Tal madge testified that the WIP did not require the sane | evel
of nuclear safety protections that are required for nucl ear power
generating plants because thereis |ittle danger of a major rel ease
of radiation into the environment:

We are not a nuclear facility in the sense of having a
reactor or large critical events that occur or that could
occur or that have occurred. A release of radiation is
nomnal in the majority of the cases of the accident
scenarios inthe plant. Wen thereis arelease, it’sin
a contai ned area which is considered a hotset basically.
It’s a hot environnent.

TR at 611. She stated that the Safety Requirenents Docunent for
the WIP specifically provides that

The control philosophy for a nuclear power generating
station is not applicable for the RPP WIP proj ect.

TR at 654, citing BNl Exhibit 273.

Under questioni ng by the conpl ai nant’s counsel, Ms. Tal radge agreed
that delays in treating radi oactive wastes at the Hanford site are
potentially bad for public safety. TR at 670. She al so agreed
that if operating problems with the ABB system del ayed the WP
comng on line, that would “be a bad thing.” TR at 671.

5. Stephen Anderson, former Discipline Engi neering Manager for the
WP s Control System Discipline

M. Anderson testified that he started working at the WIP 2000 as
t he di sci pline control manager, and that his role was to devel op an
execution plan for constructing the WIP. TR at 720.

a. The Conpl ainant’s Safety Concerns

M. Anderson stated that at the April 15, 2005 neeting with M.
Dougl ass and the conplainant, he and M. Douglass gave the
conpl ai nant an opportunity to document problens he observed with
the ABB system TR at 730-731. He stated that the conpl ai nant was



unable to replicate in a laboratory setting one of the problens
that he clained to have experienced wth a FF device not
interacting properly with the ABB system TR at 731. He agreed
with M. Douglass that the ABB system concerns reported by the
conpl ainant were all resolved in April 2005 and that the ABB system
was suitable for the WIP. TR at 732.

He stated that the ABB system at the WIP was not responsible for
“programprotection”, “although it did nonitor programprotection.”
TR at 733.

b. The Conplainant’s Sal ary Ranki ng

M. Anderson testified that WIP"s 2005 sal ary pl anni ng program was
conducted in | ate February and early March 2005. He stated that it
consisted of a ranking exercise using input from his group’s
supervisors and fitting that input into the fixed percentages for
each rating level. TR at 741. M. Anderson was shown a docunent
entitled “2005 Salary Planning Program Becht el Syst ens
Infrastructure, Inc.” BN Exhibit 276. He stated that he did not
know t he date of the docunent, but that the date of Novenber 2005
printed on the document was not correct. He affirnmed that it
reflected the salary planning process that took place in February
or early March 2005. M. Anderson was asked to explain why BN
Exhibit 276 lists the conplainant with a B-mnus rating while
anot her 2005 sal ary ranki ng docunent [Conplainant’s Exhibit 013-2
lists himwith a Brating. He stated that the B rating “woul d have
been our input” into the ranking process. TR at 745. He stated
that adjustnments to these grades can take place “when all the
di sci plines are brought together and everybody has to neet these
guotas.” TR at 744. He stated that officials in human resources
convene a neeting a discuss how to put the ratings together.

Because what happens is a |lot of people that are well-
known on the project either good or bad and so people
have input on those people. So sonetinmes there’s
adjustnments. In addition to that, there are a nunber of
people that did not get graded and they' re inserted in
this process during that review Wen that happens
sonebody is inserted as an A and noves everybody down,
sonebody is inserted as a B, everybody below that gets
pushed down. So they try to protect - at the margins
you try to protect your people fromthat happeni ng. But
it does happen.

TR at 744.



c. The Conpl ai nant’ s Assi gnment Conpl ete Update

M. Anderson stated that BN maintains a docunent called the
“register” that lists every enployee’'s position nunber, who
occupi es the position, the date they started, and their projected
rel ease date. He stated that he maintains this register for the
enpl oyees in his division at the WIP, and that he electronically
enters any changes in an enployee’s projected rel ease date. TR at
780- 781. He testified that he would provide a nmark-up of his
changes in release dates to Tanya Zorn, who would nanage the
Assi gnnent Conpl ete process for the affected enpl oyees.

M. Anderson testified that in early 2005 the WIP was “near our
peak [of staffing] and were starting to reduce down” through nor nal
staff reductions. TR at 746. He stated that just prior to the
announcenent of the RIF, on Mrch 29, 2005, the conplainant’s
assi gnment conpl ete date and that of sone ot her engi neers had been
nmoved up to May 5,2005. TR at 749, Conplainant’s Exhibit 48. He
stated that

The position that [the conplainant] was occupying we
predicted that it nust not be a position that we would
need to sustain for a long period of tinmne.

TR at 750. He stated that the ending of assignnments for enpl oyees
was a nmeans “to keep our resources within . . . budget |evels.”
| d.

M. Anderson stated that he has the “final input” for noving up an
enpl oyee’ s assi gnnent conpl ete date, but that M. Dougl ass, as the
conpl ai nant’ s supervi sor, “woul d have had sone i nput” in noving up
t he conpl ai nant’ s assignnment conplete date. TR at 750. However,
M. Anderson testified that in this instance he had no “specific
know edge” that M. Douglass had any input into noving up the
conpl ai nant’ s assi gnnent conplete date. TR at 780.

M. Anderson testified that when the R F was announced, the
conplainant and the other enployees who had received 30-day
assi gnnment conplete notices got rolled into the RIF process. TR at
751. He stated that in a Novenber 2005 nenorandumto M. Robertson
in Enployee Concerns he wote that a change in an enployee’s
assi gnnent conpl ete date

is probably not a good indication that we wanted to
term nate soneone, only that we expected that sonme work



woul d be conpleted in the near term Cenerally we did sone
| ong range forecasting of the reduction in positions based on
schedul e and budget considerations. Many times these
reductions are less than accurate as they were not adjusted
every nont h.

| think a better indication of the status of perfornance
would be the salary planning effort. There was an
exercise in February or March ‘05 to indicate genera
per f or mance of our engi neers, designers and t echnol ogi sts
for salary planning purposes.

BNI Exhibit 44, TR at 757. He stated that M. Douglass and M.
Hal|'s group | eaders had given hima B rating for this exercise.
TR at 758.

d. The Conplainant’s Selection for the RIF

M. Anderson testified that the planning for the 2005 RIF at the
WP started in very early April. TR at 747. He stated that an
enpl oyee’ s assi gnment conpl ete date was consi dered in determning
whet her to include themin the RIF. TR at 775. He stated that he
gave the conplainant his RIF notice in late April 2005.

M. Anderson stated that in July 2005, BN took a second | ook at
the RIF. He stated that this involved an objective eval uation of
all WP enpl oyees using a standardi zed form and that he had no
input into the conplainant’s second evaluation. TR at 753.

6. Brandon Gadi sh, PW5 engi neer assigned as nentor to Conpl ai nant

M. Gadi sh stated that he has worked with the ABB systemat the WP
| aboratory since 2002, and had nore than six nonths of experience
with testing FF nmeasuring devices when the conplai nant joined the
| aboratory workforce in 2005. He stated that the conplai nant was
assigned to take over his FF device testing and that he was
assigned to nentor the conplainant. He stated that he provided the
conpl ainant with educational materials, but that the conpl ai nant
rejected one-on-one training. TR at 793-795. He stated that he
conplained to M. Luper that the conpl ai nant had rejected training,
and that M. Luper net with the conplainant and M. Gadish to | ay
out boundaries and guidelines for their work duties. TR at 797-
798.



M. Gadi sh stated that on March 10, 2005, he had an “in your face”
argument with the conplainant that led himto file an enpl oyee
concern. M. Gadish admtted that he used an expletive and call ed
t he conpl ai nant an idiot during this encounter. TR at 806-808. He
stated that he was not disciplined for this behavior. TR at 822-
823.

7. Linda McKenney, fornmer Enployee Rel ati ons Manager at the WP

Ms. MKenney testified that in 2005, she worked as an enpl oyee
rel ati ons manager with HR at the WIP. She stated that she convened
a March 24, 2005 neeting with M. Douglass, M. Billings and M.
Luper concerning the conflict between the conplainant and M.
Gadi sh. After reviewi ng her notes of the neeting, she stated that
at that neeting, no one stated that the conplainant should be
fired. TR at 850-852. BN Exhibit 6. She stated that she
recomrended a formal verbal warning to the conplainant regarding
his behavior to M. Gadish. TR at 855-856. She testified that she
| at er conducted an enpl oyee concerns investigation of M. Gadish's
concern and |l earned from his co-wrkers that the conplai nant and
M. Gadi sh were not speaking or interacting in the workplace. TR
at 848-849.

Ms. MKenney stated when M. Billings sent her an e-nai

conplaining about his April 1, 2005 altercation wth the
conpl ainant, she asked Ms. Spellman in HR to investigate. She
stated that M. Spellman saw whistleblower potential in the
statenents that the conplainant made to M. Billings and M.

Dougl ass on April 1, 2005, and that she was confortable with this
assessnment. TR at 857-858. She testified that on April 7, 2005,
she had contacted Danette Brophy in the engineering, staffing and
training departnment and instructed her that BN policy required
t hat the conpl ai nant coul d not be laid off while there were ongoi ng
enpl oyee concern issues involving him TR at 860.

She stated that her office did not classify the April 1, 2005
al tercation between the conpl ai nant and M. Billings as an i nci dent
of m sconduct by the conplainant. She stated that there were no
reports to her of any m sconduct by the conpl ai nant occurring after
her March 24, 2005 neeting with the conplainant’s supervisor. TR
at 878-879.



8. Sheila Spellnman, fornmer Hunman Resources Adm nistrator at the
WP

Ms. Spellman testified that she assisted Ms. McKenney in processing
M. Gadish’s enployee concern regarding the conpl ai nant. TR at
882. She stated that she worked with M. Douglass and M. Billings
to i npl enent her recomrendations to have a

di scussion with the [conpl ai nant] about unprofessiona
behavior and how to talk to the [conplainant] about
learning the Bechtel covenants and followng the
covenants and i nteracting W th hi s co-wor kers
prof essi onal | y.

TR at 883-887. She stated that in an e-mail to M. Dougl ass, she
wote that the conplainant has violated the Bechtel covenants
because his behavior displays a lack of trust in his co-workers,
t hat he does not wel cone help fromothers, and that he displays a
| ack of teammork. TR at 887. She stated that she understood that
M . Dougl ass counsel ed the conpl ai nant on April 14, 2005 regardi ng
t hese issues. TR at 889.

She testified that on April 6, 2005, M. MKenney asked her to
respond to an e-mail from M. Billings about his April 1, 2005
altercation wth the conplainant. TR at 890, 900. BN Exhibits 71
and 72. She testified that

| recognized that [the conplainant] was bringing up

issues that | identified at the tine as quality issues.
And | felt that they needed to be dealt with. W needed
to know what they were. |s there any problemwth the

plant, with quality, safety, environnmental issues that an
enpl oyee is raising? That’'s sonething that we as a
conpany are obligated to address and try to find out what
t hey are.

TR at 894. She stated that M. Billings’ notes of the neetings
i ndi cated that the conpl ai nant woul d go public with his concerns if
he was fired, and that this indicated that he mght becone a
whi st | ebl ower. TR at 895. She stated that she discussed the
conplainant’s situation with M. Stewart at Enpl oyee Concerns and
that he advised that BN needed to address the conplainant’s
behavi oral issues and his quality concerns separately. TR at 897.
She stated that she | earned on April 6, 2005 through Ms. MKenney
that the conplainant was listed to be laid off because his



Assi gnnent Conpl ete date had been noved up in late March. TR at
908-909. She stated that in late July 2005, she sent Ms. Tuttle in
Human Resources a report on the conplainant’s situation. TR at
9109.

9. Edward Rogers, Bechtel’s Business Manager for the WP

M. Rogers testified that he has worked for BN for alnobst nine
years and is BNI's Busi ness Manager for the WIP. He stated that in
February 2005, the WP project was seriously short of operating
f unds. TR at 929-934. He stated that BN concluded that its
current “spend rate” was too high and | ooked at ways to reduce it.
TR at 935. He stated that because of the need to review conpl eted
construction and planned construction to neet new seisnmc
requi renents, BNl nade an i mredi ate forced reduction in the field
on craftsnen.

That was followed up very closely by a forced reduction
within the non-manual ranks both in construction and
engi neering and sonme of the other organizations.

TR at 935-936

M. Rogers stated that all of the ratings of enployees for the RIF
were redone at the request of Ms. Tuttle, who was concerned about
the criteria that was used:

| believe we had used the rating originally from our
salary, planning and rewardi ng for perfornmance program
that we have as kind of a bonus program And she was
concerned that that rating, the criteria used for the
rating in those prograns is slightly different than the
rating criteria used for retention.

TR at 937. He stated that she al so wanted a nore standardi zed and
formal process of enployee rating. TR at 939.

10. Tanya Zorn, BNl Human Resources Representative in Engineering
Depart nment

Ms. Zorn testified that fromJanuary to July 2005, she worked as a
human resources representative in the WIP's engi neering staffing
of fice, and was i nvol ved with noving and transferri ng enpl oyees and
wi th workforce planning. TR at 945-947.



She testified that the conplainant was hired as a “long terni
enpl oyee, which neant that his position was expected to |ast nore
than twel ve nonths. TR at 949-950. She stated that he al so was an
“at will” enployee and could be termnated by BNl at any tinme for
any reason. TR at 952-953. She stated that all WP enpl oyees had
assi gnnent conpl ete dates, and that these dates were based on the
expected scope of work and changed frequently on the basis of
project and staffing assessnents. TR at 953-954. She stated that
dates could be noved up for de-staffing purposes, and that nornma
de-staffing plans were reviewed by M. MKenney in HR for
out st andi ng enpl oyee concerns. TR at 954-957. She stated that
when enployees are notified that they wll soon reach their
assi gnment conpl ete date,

it nmeant that the assignnent at WIP was over. It did not
necessarily nean that their career or their appointnent
with Bechtel was over. |[If the enployee had notified us
that he or she was nobile and could relocate to other
projects and there were positions available on other
projects, and they were selected, they could transfer to
ot her Bechtel assignnents.

TR at 958-959. She stated that she sent a list of five engineers
that included the conplainant with “assi gnment conpl ete dates” of
May 5, 2005 to Ms. McKenney in HRin late March 2005. TR at 955-
960. Conplainant’s Exhibit 48. She stated that prior to March 29,
2005, the conplainant’s assignment conplete date had been
Septenber 7, 2006. TR at 968. M. Zorn then testified that the
May 5, 2005 assignnent conplete dates were never inplenented with
respect to any of the engineers:

Just after | submitted this March 29'" list there was
sone i ndication fromour seni or managenent that we woul d
have to reduce our staff by a certain percentage. And so
everything sort of got put on hold at that tinme to not
give notifications until we can figure out what was goi ng
on. W knew we were going to have to reduce our staff by
a bogey of 20 or 30 percent, if you wll. And so
engi neering decided that rather than give notice of the
assi gnnent conplete we would wait until we knew how deep
our cut had to be to be funding conpliant for the year.
And we would roll the assignnments conplete into that
| arger reduction in force nunber. Eventual |y what
happened was, rather than giving notification to these
fol ks to go out and have their assignnents conpl eted on



May 5'", their assignnents were essentially extended out
approxi mately two, al nost three nonths.

TR at 968-969. She stated that the conplainant’s assignnment
conplete was officially changed to June 16, 2005 on a project
staffing assistant form dated April 12, 2005. TR at 973, BN
Exhibit 117. She stated that both the March 29, 2005 assignnent
conpl ete date changes and the April 21, 2005 RIF selections relied
on the salary planning rankings of enployees within their peer
groups that were conpleted in the February to March tine franme. TR
at 983-984. She stated that the conpl ai nant’ s ranki ng of 18 out of
24 enployees in his peer group in the April 21 R F selection
reflected his B mnus rating in the February/March 2005 sal ary
ratings:

I n other words, [the conpl ainant’ s rati ng] was equi val ent

to what ever the score was once everybody got consi dered,

once M. Anderson’ group got rolled into the bigger group
and they cane up with the master scores, if you wll

t hat was what was used.

TR at 984-985.

Ms. Zorn testified that the positions filled by the | owest ranked
enpl oyees were ended first under the Assignnent Conpl ete process
because higher ranked enployees had bunping rights over |ower
ranked enpl oyees.

| f there was a hi gher-rated individual hol ding a position
t hat ended sooner than a | ower-rated i ndividual then the
hi gher-rated i ndi vi dual woul d bunp t hat person (the | ower
rated individual), and his or her enploynent would be
extended for the position and end date and the | ower-
rated i ndividual would either [be transferred to anot her
BNl position] or their enploynent would end.

TR at 983.

Ms. Zorn testified that when the engineering group |eaders and
supervi sors sel ected enployees for the April 21 RIF notice, they
relied on the enployee ratings that already were established for
the February/March salary ratings. She stated that “we didn’t
adjust ratings for the RRF.” TR at 1002.



11. Kathy Ann Tuttle, Manager of Human Resources at WP

Ms. Tuttle testified that she is an HR manager at the WP worki ng
for M. Rogers, and that she never nmet the conplainant during his
enpl oynent at the WIP. TR at 1014-1016. She stated that on or
about April 1, 2005, the decision was nmade to lay off enployees
through a RIF. TR at 1016. She stated that the goal was to reduce
t he wor kf orce by 500 people in 90 days, with a 60-day notice to the
af fected enpl oyees. TR at 1018-1019.

She stated that initially supervisors were told where to get
enpl oyee ratings and instructed to prepare their |ists of enpl oyees
for the RIF. TR at 1020. She testified that the supervisors

were to determ ne the scope of work that they were going
to be able to do within the funding restrictions and the
bogeys, the targets, that they were given. And then
based on that scope of work, to make a determ nation of
how many FTEs, full-tinme equivalents, they were going to
need and what type of skill sets, define the skill sets
for the positions for each discipline that they were
staffing. And that they were to use the ratings from.

their salary planning ratings for the people in G ades
24 and below. And those had been done, | believe [in
the] February and March tinme frane.

And then that they were to |ook at the scope and the
people they had, the skill sets, the individuals,
determ ne how many of those from each skill set they
needed to place into the positions that they had to
performthe scope. And then the ratings would deterni ne
a totemranking and they were to place the people in the
positions from the top and we would release from the
bottom if there were too many people in certain skil
sets that there weren’t enough positions for the nunber
of people that we had. And then they were to devel op
that list and give it to Human Resources to run an
adverse inpact anal ysis.

TR at 1023-1024. She stated that the initial selection process for
the RIF |l ed to questions and al |l egati ons that ol der enpl oyees had
been negatively inpacted. TR at 1022. She stated that BN
determ ned to take a second | ook at the selection process and to
use standardi zed business assessnments in each departnent and
i ndi vidual enployee rating (lIER) worksheets that wused “very
objective criteria.” TR at 1028, citing BNl exhibit 277. She



stated that once the supervisors had rated their enployees in
different categories on the | ER worksheets, these categories were
wei ght ed usi ng spreadsheet software and ranki ngs for peer groups of
enpl oyees t hroughout the WIP wer e devel oped. TR at 1028-1035. She
stated that sone of the enployee evaluation categories rated by
supervisors received a greater weight in this spreadsheet ranking
than did other categories:

[ The supervisor’s rating] doesn’'t tell you how a peer
group is totemranked on the ratings because you have to
put [the rating] in the worksheet and then the sections
[of the rating] have weights applied to them The way
the weights are applied is that it's a higher weighting
for individual skills and qualifications and val ue of
contributions. It says hereit’s a 50 percent wei ght for
the skills whereas the teamnork and | eadershi p section .
: is weighted at 20 percent and the current state
performance is at 30 percent.

TR at 1033. Ms. Tuttle stated that if the ratings assigned to an
enpl oyee by his supervi sor were consistently low, “it is reasonable
to believe that [the enployee] would fall in the lower totem
rating.” TR at 1057. She testified that, as a result of the
rating that the conplainant received fromhis supervisor, and the
wei ghts assigned to the categories of that rating by the
spreadsheet software, the conplainant was totemranked 16'" in his
peer group of 19 Grade 24, Engineer Ill enployees. TR at 1065-
1066. She stated that BNl determ ned the nunber of enployees in
t he peer group who were needed for future work at the WIP, and t hey
then rel eased enployees from the bottom of the list until that
nunber was achi eved. TR at 1066. She stated that in the
conplainant’s peer group, the enployees ranked 14 through 19
received RIF notices. TR at 1094. BN Exhibit 279.

12. Thomas Stewart, WP s Enpl oyee Concerns O ficer

M. Stewart testified that in July 2005, the conplainant filed an
enpl oyee concerns conplaint alleging that his inclusion in the
April 21, 2005 RIF was aretaliation for protected di sclosures. He
stated that on July 19, 2005, he net with the conplainant for a
couple of hours to discuss his concerns, and at that time the
conpl ai nant asked that he not be released under the RIF. TR at
1270-1271. He stated that after a three-nonth conplaint
i nvestigation, WIP's Enpl oyee Concerns found no nexus between the
conplainant’s disclosures of alleged safety concerns and any
adverse actions taken by BNI. TR at 1277-1279, BN Exhi bit 230.



Wth respect to BNI's decision to nove up the conplainant’s
Assi gnnent  Conpl ete date, M. Stewart testified that his
i nvestigation found that in early March 2005, the PW5 group at the
WP received word fromthe WIP s project controls group that it
needed to elimnate a nunber of enployees. He stated that by
March 9, 2005, the C& division headed by M. Anderson conpl eted
ratings for their enployees “which were flowed up . . . to their
managenent.” TR at 1282-1283. He testified that Ms. Zorn hel ped
himto establish that

on or before March 29, the [Estimated Assignnent
Complete] had been submtted to Human Resources
indicating that [the conplainant] and others had been
slated for estinmate of conpletion, | believe around [ May]
5th,

TR at 1281.

He stated that there is no nexus between the conplainant’s all eged
di scl osures on April 1 and April 15, 2005 and his inclusion in the
RI F because BNl managenent had already decided to term nate the
conpl ainant prior to his disclosures:

| am aware [that] in March [2005], prior to his
managenent having any awareness of alleged . . .
protected disclosures, they had nade a decision that
M. Hall and ot her co-workers were to be rel eased. As we
| ook at the subsequent re-rating and rankings that were
done, at least two of them M. Hall stayed essentially
[in] the sane position, even though there were deeper and
deeper cuts being nmade into all of the organization.

TR at 1294.

What | was told by ny staff and Human Resources that the
ratings and rankings stayed consistent throughout the
process inregards to M. Hall’s positioning. Therefore,
| had no reason to assune anyt hi ng negati ve had happened,
he stayed about the sane.

TR at 1301. M. Stewart stated that if the conplainant had
received a good rating in March 2005 and then his ratings had
declined subsequent to his protected April 1, 2005 protected
di scl osure, “that would be an instant red flag to ne.” TR at 1309.



M. Stewart stated that he could not recall having reviewed
M. Billings July 2005 rating of the conplainant. TR at 1299.

V. Legal Standards Governing This Case
A. The Conpl ai nant’ s Burden

Once it is determned that the conpl ai nant has net the procedura
requi renents for submtting a Part 708 conplaint, he nust then
establish by sufficient evidence that relief is warranted.
Specifically, it is the burden of the conpl ai nant under Part 708 to
est abl i sh

by a preponderance of the evidence that he or she nmade a
di scl osure, participated in a proceeding, or refused to
participate, as described under 8 708.5, and that such
act was a contributing factor in one or nore all eged acts
of retaliation against the enployee by the contractor.
Once the enpl oyee has net this burden, the burden shifts
to the contractor to prove by clear and convincing
evi dence that it woul d have taken the sanme action w t hout
t he enpl oyee’ s disclosure, participation, or refusal.

10 C F.R 8§ 708. 29.

It is ny task, as the finder of fact in this Part 708 proceedi ng,
to wei gh the sufficiency of the evidence that has been presented by
both the conplai nant and by BNI. "Preponderance of the evidence”
is proof sufficient to persuade the finder of fact that a
proposition is nore likely true than not true when wei ghed agai nst
t he evi dence opposed to it. See Hopkins v. Price Waterhouse, 737
F. Supp. 1202, 1206 (D.D.C. 1990) (Hopkins); 2 MCormck on
Evi dence 8§ 339 at 439 (4th Ed. 1992).

B. The Contractor's Burden

If I find that the conplainant has net his threshold burden, the
burden of proof shifts to the contractor. BN nust prove by "clear
and convincing" evidence that it would have taken the sane
personnel actions regarding the conplainant absent the protected
di scl osures. "C ear and convincing"” evidence is a nore stringent
standard; it requires a degree of persuasion higher than nere
preponderance of the evidence, but |ess than "beyond a reasonable
doubt ™. See Hopkins, 737 F. Supp. at 1204 n.3. Thus if the
conpl ai nant has established that it is nore |ikely than not that he



made protected disclosures that were a contributing factor to an
adver se personnel action taken by BN, the contractor nmust convince
me that it clearly would have taken this adverse action had the
conpl ai nant never nmade this protected disclosure.

V. Analysis
A. The Conpl ai nant Made Protected Di scl osures

As noted above, in order for the information that the conpl ai nant
disclosed to his group |eader, his supervisor and others on
April 1, 2005 to constitute a protected disclosure under Part 708,
the conplainant nust reasonably believe that the information
reveal s one of the follow ng:

(1) A substantial violation of a law, rule, or
regul ati on;

(2) A substantial and specific danger to enpl oyees or to
public health or safety; or

(3) Fraud, gross m smanagenent, gross waste of funds, or
abuse of authority .

10 CF.R 8 708.5(a)(l), (2) and (3). Throughout this proceeding,

t he conpl ai nant has contended that the disclosures he nade to BN

of ficials concerning problens involving the future control system
for the WIP were protected because they reveal ed a substantial and
speci fic danger to enpl oyees or to public health or safety under 10
CFR 8§ 708.5(a)(2). Specifically, he asserted that the ABB
control system software did not conmunicate or interact reliably
with field neasuring devices or with the operating prograns in
conputer nonitors. He stated that this assessnment was based on his
experience (1) in testing FF devices for use on the ABB system (2)
his own experiences and reports he received concerning frozen
conput er screens and conputer system |ock-ups involving the ABB
system (3) his know edge that the ABB systemwas a new and | argel y
unt ested technol ogy, and (4) his personal research indicating that
t he ABB systemwas not well regarded by peopl e working with control

systens. As discussed below, ny review of the testinony and ot her
evidence in the record of this proceedi ng | eads ne to concl ude t hat
t he conpl ai nant made disclosures to BNl officials on April 1 and
April 15, 2005 that were based on his reasonable belief that there
were serious problenms with the interoperability of the ABB control

systemsel ected for use at the WIP with other digital prograns, and



t hat these di scl osures presented “a substantial and specific danger
to enployees or to public health and safety” protected under
Part 708.

1. The Conpl ai nant Made Di scl osures on April 1 and April 15, 2005
Concerning the ABB Control System

The conpl ainant testified that on the norning of April 1, 2005, he
stated to his group |leader, M. Billings, that he thought that the
ABB system s software had probl ens conmunicating with the Foxboro
pressure transmtter. Later, at a staff neeting, he explained to
M. Billings and several BN engineers that the Foxboro pressure
transmtter communi cated effectively on two ot her control systens,
and therefore he believed that the ABB systemappeared to cause the
communi cation problem He stated that he then passed out copies of
a survey froma trade nagazine for control systens that rated the
ABB | ast out of five systens being assessed. 1In his testinony at
the Hearing, M. Billings essentially confirmed that the
conpl ai nant nmade these statenents. TR at 304- 306.

At a neeting with his supervisor, M. Douglass and M. Billings
| ater that norning, the conplainant stated that he repeated his
observations that he had made earlier about ABB system
communi cati on problens with the Foxboro transmtter and al so stated
his concern that the ABB system was causi ng conputer |ockups. He
stated that these problens were safety issues. TR at 165- 166.
These statenents by the conpl ai nant were confirmed by the testinony
of M. Billings (TR at 311) and M. Dougl ass (see TR at 508). The
conplainant testified that on April 15, 2005, M. Dougl ass arranged
a neeting attended by the conplainant, M. Douglass and M.
Ander son, the Discipline Engi neering Manager for the WIP, at which
the conplainant repeated his concerns regarding the conputer
| ockups and comuni cation problenms. M. Douglass and M. Anderson
confirmed that they met with the conplainant on that date to hear
his concerns about the reliability of the WIPs future control
system

Based on this testinony, | conclude that the conplainant reported
his concerns about conmputer |ockups and FF neasuring device
comruni cati on problens to his group |eader and his supervisor on
April 1, 2005 and to his supervisor and another BN official on
April 15, 2005. The conplainant also stated his belief at these
neetings that the ABB control system was the cause of these
probl ens, and further that the ABB control system was unsafe and
unreliable to be utilized in the WP.



2. The Conpl ai nant Had a Reasonabl e Belief that the Interaction of
the Control System Conponents with ABB System Software Was Not
Sufficiently Reliable

Based on the testinony and evidence at the Hearing, | find that the
i ndi vi dual reasonably believed that his April 1 and April 15, 2005
di scl osures raised significant reliability issues related to pl ant
safety. The conplainant has a BSin electrical engineering and has
worked a total of seven contract assignments at NRC-|licensed
power pl ants as an instrunent technician and a conpliance engi neer.
Thi s education and work experience has provided himwth a basic
understanding of the workings of control systens and how they
comuni cate wi th nmeasuring devices.

The conpl ai nant testified that on February 22, 2005, the ABB system
software | ocked up on his conputer. TR at 94, 95 and 98. He
stated that in March 2005, M. Aldridge, another PWS engineer,
reported to himthat a server running the ABB system software had
| ocked up on him TR at 101, 125. The testinony of M. Thonas,
the ABB representative, indicates that M. Aldridge s conputer
probl em may have been the result of hardware or operating software
probl ens on a Dell |aptop conputer. 10/ Neverthel ess, | believe that
t he conpl ai nant experienced at |east one problem and heard of at
| east one other simlar problem The conpl ai nant convi nced ne t hat
he believed that if the ABB systemdi spl ayed a frozen screen while
nmonitoring control functions, the operators mght not inmediately
recogni ze an energency situation such as a failure in the cooling
systemthat could lead to a serious outcone. TR at 104.

The conplainant testified that he also had a concern about the
ability of FF measuring devices to conmunicate reliably with ABB
systemsoftware. Specifically, he stated that after he encountered
a conmunication problem when testing the Foxboro pressure
transmtter on the ABB system he contacted Foxboro to see if they
could identify a problemwith the transmtter. Wen Foxboro sent
him a second pressure transmtter that it had pretested on two
different control systens, and this second pressure transmtter
also failed to consistently communicate with the ABB system the
conpl ai nant concl uded that the transmtter was functioni ng properly
and therefore he reached the conclusion that the ABB system was

10/ The only evidence on this issue appears to be an unsigned
statenent attributed to M. Adridge and M. Thomas’
recol l ection of his April 2005 conversation wth M. Aldridge.
TR at 414, BNl Exhibit 201



causi ng the communication problem TR at 139. He also testified
that he was told by co-workers that, prior to his being hired in
2005, PWS engi neers had experienced trouble inporting data from
ot her neasuring devices into the ABB system including a Foxboro
tenperature transmtter, and a val ve control devi ce made by anot her
manuf act ur er. TR at 142. Accordi ngly, when the conplainant
di scussed his concerns wth his group |eader and supervisor on
April 1 and April 15, 2005, | find that he reasonably believed that
the ABB control system software was wunable to consistently
communicate with the Foxboro pressure transmtter and other
devi ces.

At the Hearing, M. Billings testified that subsequent research by
Foxboro and ABB reveal ed that the Foxboro pressure transmtter had
a problemthat caused it to stop communi cating with the ABB system
TR at 317-320. The problemin the Foxboro pressure transmtter was
not identified until early June 2005, and does not in my opinion
serve to refute that the conplai nant reasonably believed in Apri
2005 that there was a serious conmunication probleminvol ving the
ABB system software. |ndeed, the June 2, 2005 letter from Foxboro
to BNI nakes clear that the ABB control systemis characteristic of
constantly reading all paraneters of neasuring devices requires an
operabl e secondary buffer in the Foxboro pressure transmtter to
prevent a malfunction. 1Inits |letter, Foxboro noted that

Cenerally, other control systens do not operate in this
manner because this approach 1is perceived as an
unnecessary risk to system perfornance.

BNl Exhibit 65. Foxboro also pointed out to BN that such a
secondary buffer onits pressure transmtter is an “inplenentation
detail” not required by the FF specifications for such devices, and
not tested by the Foundati on. | d. It appears fromthis letter
that the conpl ai nant was reasonable in his conclusion that the ABB
system rai sed uni que chal |l enges for conmunication with neasuring
devi ces desi gned to neet the uniformconmuni cation standards of the
Fi el dbus Foundation. 11/

11/ Even if BN is correct that the communication problem was
caused by the Foxboro pressure transmtter, the individual’s
repeated disclosures concerning that conmunication problem
[the conplainant’s initial March 2005 disclosure to
M. Billings (TR at 298), the conplainant’s March 31, 2005
email to M. Billings (TR at 139), the conplainant’s April 1

(continued. . .)



Finally, the conplainant testified that he believed that the trade
magazi ne’s random pol|l that rated the ABB system | ast out of five
control systens provided additional evi dence that ot her
professionals in the field appeared to be having problens with the
ABB system and that the ABB system could be the source of the
Foxboro transmitter conmunication problem TR at 153.

Based on the testinony and evidence in the record, |I find that the
i nformati on known by the conplainant in April 2005 was sufficient
to provide himw th a reasonabl e belief that the ABB systemwas the
source of conputer |ock ups and that there were neasuring device
communi cation problens that raised concerns about the reliability
of the control system being designed to control processes at the
WIP.

3. The Conplainant’s April 2005 Di scl osures Reveal ed A Substanti al
and Specific Danger to Enployees or to Public Health or Safety

The conpl ai nant has shown that he reasonably believed that there
were flaws in the plant operating system that caused conputer
screen lock ups and the system had problens communicating wth
measuri ng devices. He testified that once the WP began
operations, these problenms with the ABB control systemcould result
in energency situations. TR at 104. However, BN argues that none
of the disclosures nade by the conpl ai nant reveal a substantial and
specific danger to the safety of WIP enpl oyees or the public. It
first contends that no substantial or specific danger can exist
because at the tine the conplainant nmade his disclosures, ABB
system was in a testing and design node in the |aboratory
envi ronnment and di d not control or nonitor any operations invol ving
hazardous materials. BN Reply Brief at 2.

It further argues that any dangers posed by flaws in the WP s
control system are conpletely mtigated by the redundanci es that
wll be built into the system and by a separate safety systemt hat
wll nmonitor functions at the WP.

| find that BNI’'s argunents are without nerit. | reject the
position that Part 708 does not protect whistl ebl owers who identify
a danger to public health and safety that is substantial and

11/ (...continued)
and April 15, 2005 neetings with M. Billings and M.
Dougl ass] mght still qualify as protected Part 708
di scl osures.



specific, and that is likely to occur at sonme point in the future.
A danger, by definition, generally involves an elenment of future
possibility and risk. 12/ Mor eover, the regul atory |anguage does
not state that the danger nust be “immnent” or “imedi ate” as a
means of restricting this aspect of the term s neaning. In the
present case, the ABB system had been selected as the contro

systemfor the WIP, whi ch was under construction. At the tine that
t he individual made his April 2005 disclosures, he stated that he
bel i eved that the WIP was schedul ed to be conpl eted and oper ati onal
by 2008. TR at 1250. O her testinony indicates that sonetine in
2005, the conpletion date was extended to 2012. 13/ Regardl ess of
whet her the schedul ed operation date for the WIP was 2008 or 2012
at the tinme that the individual made his disclosures, | find that
the design and the procedures for the future operation of the WIP
were sufficiently established in 2005 to enable the individual to
identify a substantial and specific danger relating to the future
operation of the WP.

BNl also argues that the there is no significant risk that any
mal function in the ABB systemwoul d | ead to an energency invol ving
harmto enployees or to the public. As an initial matter, | find
that witness testinony at the Hearing did not establish BN's
contention that the ABB systemcontrols no plant functions but only
monitors “non-safety related i nstrunments and equi pnent.” BN Reply
Brief at 7. No testinony contradicts the conplainant’s assertion
that the ABB control systemw || be used to maintain as well as to
moni tor process variables such as pressure, tenperature |evel

flow, and radiation for the vitrification processes that will take
pl ace at the WIP. TR at 88-89. |In addition, M. Spicer testified
that the ABB systemis being tested to perform robotic processes

12/ “DANGER, the general term inplies the contingent evil

(troubled by the danger that the manuscript will be lost -
Carl Van Doren)(realizing that the buffalo in the United
States were in danger of becomng extinct - Aner. Quide

Series: N H)(the dangers of travel by air) (the danger of
| owering one’'s standards) PERIL inplies nore strongly the
i mm nence and fearfulness of the danger (the ship was in
deadly peril of seizure by nutineers - C.C. Cutler)” Wbster’s
Third International Dictionary, Unabridged, G&C Merriam
Conpany, 1964 at 573.

13/ The testinony of M. Billings indicates “sonetine in 2005" the
start-up date for the WIP was “pushed out” until at |east the
“the 2012 tine frame.” TR at 259.



that will be used at the WIP. TR at 239-240. Finally, M. Thonas
stated that the ABB systemwoul d be responsi bl e for the mechani cal
handl i ng of container and cani ster novenent control and nonitoring
at the WIP. He stated that these containers and canisters would
contain sanples of radioactive materials “at different points
within the process.” TR at 424-425.

Nor do | agree with BNI's position that design redundancy and a
separate safety systemelimnate any significant risk caused by a
mal function of the ABB system As summarized above, M. Dougl ass,
M. Thomas, Ms. Tal nadge and others testified that even if concerns
rai sed by the individual were correct and the use of the ABB system
as an operating WIP produced a conputer screen | ock-up or a failure
to comunicate wth neasuring devices, there wuld be no
significant danger to enpl oyees or the public. They testified that
the WP s PPJ/Tricon safety control system wl|l oper ate
i ndependently fromthe ABB system and is designed to detect and
respond to energency situations when the WIP is in operation. They
al so indicated that the use of nultiple conputer consoles in the
ABB systemis control roomw Il insure that any | ock-up of a single
conputer screen will be pronptly detected and will not jeopardize
t he operation of the system

| find that it was reasonable for the individual to believe when he
made his disclosures in April 2005 that the flaws that he
identified in the ABB control system would have the potential to
create a situation that plant operators and the contingencies
designed into the PPJ/Tricon safety system m ght not be able to
control in time to prevent injury to enployees or a significant
public health problem In particular, |1 find that it was
reasonabl e for the individual to believe that his concern that the
ABB system could fail to reliably communicate with neasuring
devices that provide it wth data on the tenperature and pressure
levels created by waste processing functions presented a
substanti al danger to enpl oyees and the public.

In light of the evidence discussed above, | reject BN’ s argunent
that the conplainant could not have reasonably believed that
problens he identified with the WIP s ABB control systemcreated a
substantial and specific danger to enployees or to public health
and safety. In fact, the individual disclosed significant
i nformati on when he reported specific problens in the ABB system
relating to computer screen | ock-ups and to comuni cati on probl ens
with FF neasuring devices. | find that the evidence in this
proceedi ng i ndi cates that the conpl ai nant reasonably believed that
his April 1 and April 15, 2005 disclosures reveal ed a substanti al



and specific danger both to WP enployees and to the genera
public’'s health and safety, and therefore constitute the type of
di scl osures that are protected under Part 708.

B. The Conplainant’s Protected Disclosures Were a Contributing
Factor to the Alleged Act of Retaliation

Under 10 C F.R 8 708.29, the conplainant nust also show that his
protected di sclosures were a contributing factor with respect to a
particul ar adverse personnel action taken against him See Hel en
Gaidine gl esbee, 24 DOE 9§ 87,507 (1994).14/ A protected
di sclosure may be a contributing factor to an adverse personne

action where “the official taking the action has actual or
constructive know edge of the disclosure and acted within such a
period of time that a reasonable person could conclude that the
di scl osure was a factor in the personnel action.” Ronald A Sorri,
23 DOE 1 87,503 at 89,010 (1993) citing McDaid v. Dep’'t of Hous.
and Urban Dev., 90 FMSR § 5551 (1990). See al so Russell P. Marler,
Sr., 27 DOE { 87,506 at 89, 056 (1998).

| conclude that the conpl ai nant has established by a preponderance
of the evidence that his protected disclosures were contributing
factors to the retaliation he alleges. | base this conclusion on
a finding that there are both know edge and proximty in tine
bet ween the protected disclosures made by the conpl ainant and his
al l egations of retaliation.

Wth respect to knowl edge of the disclosures, the conplai nant nade
his disclosures to his group | eader and his supervisor on April 1,
2005 and to his supervisor and BNI's Di sci pline Engi neeri ng Manager
on April 15, 2005. The conplainant’s supervisor stated that he
i medi ately conveyed these concerns to other BN officials,
i ncluding Ms. McKenney and M. Stewart.

14/ A contributing factor is “any factor which, alone or in
connection with other factors, tends to affect in any way the
outcone of the decision.” Luis P. Silva, 27 DOE Y 87,550 at
89, 263 (2000), citing 135 Cong. Rec. H747 (daily ed. March 21,
1989) (Expl anatory Statenent on Senate Amendnent-S.20); see
al so Stephanie A Ashburn, 27 DCE § 87,554 (2000), Marano v.
Department of Justice, 2 F.3d 1137 (Fed. G r. 1993) (appl ying
the *“contributing factor” test in a case under the
Whi st | ebl ower Protection Act, 5 U.S.C. § 1201).



Wth regard to ti mng, the disclosures took place in early and m d-
April 2005, and the alleged retaliation taken against the
conplainant, i.e. determning to include himin a July 28, 2005
RIF, took place in early July 2005. 15/ A reasonabl e person could
conclude that the protected disclosures were a factor in BN'’s
decision to RIF the individual because the RIF sel ection process
began shortly after the disclosures were made and | asted only about
three nonths. The disclosures were thus a contributing factor to
the alleged retaliation. See Jagdish C. Laul, 28 DCE § 87,006 at
89, 050 (2000), aff'd. 28 DCE T 87,011 at 89,086 (2001) (protected
activity found to be contributing factor when it occurred proxi mate
intinme to aretaliation).

Wth respect to the alleged retaliation, | find that the
conpl ai nant has shown by a preponderance of the evidence that his
July 28, 2005 termi nation fromenploynent is an adverse personnel
action and neets the criteria for a Part 708 retaliation. | now
will determ ne whether BNl has shown, by clear and convincing
evi dence, that it would have taken the sane action to dismss the
conplainant in the absence of the protected disclosures.

C. BNl has not Shown by C ear and Convincing Evidence that it
woul d have dismssed the Conplainant in the Absence of his
Protected D scl osures

| find that BNI has established that the site-wde RIF that it
conducted in 2005 was necessitated by a reduction in federal
funding for the construction of the WIP and the need to adjust the
design of the plant. Testinony of M. Rogers, TR at 931-935. It
al so has shown that the RIF reduced the workforce at the WIP site
by about 500 people. Testinony of Ms. Cathy Tuttle, TR at 1018. 16/
| therefore conclude that the purpose and scope of the RIF were
legitimate. Accordingly, the issue that | will exam ne is whether
BNl has shown by cl ear and convincing evidence that if would have
Rl Fed the conpl ai nant absent the protected disclosures.

15/ As discussed below, | find that BNl has failed to show that a
final decision to term nate the conpl ai nant was made before
July 2005.

16/ BN's Initial Brief that the conpl ai nant was “one of thousands
at the Hanford site that was term nated i n connection with the
RIF" [Initial Brief at 13] therefore appears to refer to RIF
selections at the entire Hanford site, not just at the WP
construction project.



1. BNI'’s Contentions Regarding |Its Termnation of the
Conpl ai nant’ s Enpl oynent

BNl argues that the testinmony of Ms. Zorn indicates that February
2005 sal ary planning ratings for the conplainant’s peer group were
“an inportant consideration” for the assignnent conpl ete process.

BNI C osing Argunent at 22. BNI states that no later than
March 29, 2005, the conpl ai nant and four other nenbers of his peer
group were “identified for termnation” and their assignnent

conplete dates were noved up to May 5, 2005. It contends that

because of a change in project priorities resulting from
funding and seism c issues, the determ nation was nade

that Hall’s skill set was no | onger needed on t he proj ect
and his end date was noved up to May 5, 2005 by March 29,
2005.

Id. 17/ BN then states that once it was determ ned that BNl woul d
be required to engage in a large site-wide RIF at the WIP, all of
the engineers on the Assignnent Conplete list were reviewed in
connection with the R F:

BNl ceased the Assignnment Conplete process entirely and
sinply concentrated on the reduction in force procedure
to acconplish the necessary destaffing requirenents.

BNl Cl osing Argunent at 23. It states that the conpl ai nant and t he
four other enployees on the Assignnment Conplete list “were
ultimately identified for termnation in connection with the RIF.”
| d. BNI states that in early to md-April 2005, M. Dougl ass,
M. Billings and M. Meinert net to discuss the enpl oyees that they
supervised and to identify the five enployees to be slated for
termnation in the RRF. BN states that

17/ In its July 31, 2006 Initial Brief in this proceeding, BN
asserted that BN nmade its determination to select the
conplainant for a RIF “at the latest, on March 9, 2005.”
Initial Brief at 20. See also BNI's August 21, 2006 Reply
Brief at 5 (“Hall’'s fate, as well as the fate of many ot her
BNl enpl oyees, was seal ed by early March 2005). | will treat
the assertions made by BNl at the Hearing and in its cl osing
argunent as an alteration and clarification of its previous
posi tion.



The three supervisors wote the nanes of the enpl oyees
who were potential candidates for termnation in
connection wth the reduction in force on a white board
and di scussed each enployee. [BN Exhibit 173]. The
focus of the neeting, according to Billings, was to
identify the enpl oyees who were contributing the least to
the group, to find the weakest perforners - those whose
skills could be replaced in the future if necessary. Id.
Billings explained that Hall’s name was one of several
that was discussed in connection with the reduction in
force. 1d. Al were of the opinion that Hall was one of
the weakest nenbers of the group. Hall had not
denonstr at ed strong conput er skills, a strong
understanding of control systens, | eader shi p, or
objectivity, making it difficult for his supervisors to
assign himwork. 1d. Furthernore, his supervisors had
observed his great difficulty in getting along with ot her
menbers of the group. 1d. The three supervisors agreed
that Hall was one of the individuals to be slated for
termnation in connection with the reduction in force.
| d.

BNI Cl osing Argunent at 24. BN states that as a result of this
process, the conpl ainant and the four other enployees previously
identified for the Assignnent Conplete term nation were identified
for the RIF term nation. BN asserts that when the April 2005 RIF
determ nati ons were reeval uated in June 2005, all enpl oyees at the
WP were reevaluated using a nore objective tool - the WP
| ndi vi dual Enpl oyee Rating Wrksheet. Id.

In the reevaluation, all enployees at the WIP were re-
rat ed and ranked agai nst their peer groups. Their direct
supervisors were responsible for filling out the
wor ksheet and evaluating the enployee in three areas -
current/sustai ned performance; teamwork/I| eadership; and
skills, qualifications, and value of performance. [BN
Exhi bit 146]. In Hall’s case, Billings conpleted his
eval uation, but Douglass, as his nmanager, signed the
wor ksheet . |d.

BNl states that after the nanagers rated the enpl oyees using this
wor ksheet, the worksheets were forwarded to Hunman Resources where
the scores were entered into a spreadsheet tool that weighted the
scores. BN contends that the use of this tool neans that



a supervisor cannot manipulate an enployee's rating
because he or she cannot know what effect the weighting
wi |l have on specific areas of the rating.

BNI C osing Argunent at 25. BN states that after this weighting
was applied to the conplainant’s peer group of engineers, the
conpl ai nant and the four other engineers identified for term nation
t hrough Assignnment Conplete and the April 2005 R F determ nation
were once again identified for termnation. 1d.

BNl concludes that the testinony at the Hearing established that
the conplainant was a difficult enployee who refused to take
di rection, was not a teampl ayer, was si ngl e-handedl y erodi ng group
norale, and that he had mninmal skills for his position and
especially poor conputer skills. Id. at 26. For the reasons
presented below, | find that BNI's assertions fail to establish by
cl ear and convi nci ng evidence that, in the absence of his protected
di scl osures, the conpl ai nant woul d have been included in the July
28, 2005 RIF based on workplace conflicts, poor performance or
because he | acked necessary job skills.

2. BNI Has Not Shown that the Conplainant’s Wrkplace Conflict
with M. Gadish Wuld Have Resulted in his Term nation

The record i ndi cates that on March 24, 2005, BNl officials convened
a neeting to address the conplaints nade by M. Gadi sh concerning

the conplainant’s behavior in the workplace. The neeting was
convened by Enpl oyee Rel ations specialist MKenney and al so was
attended by M. Douglass, M. Luper and M. Billings. In his

testimony, M. Billings stated that in addition to the conpl aint
fromM. Gadish, he al so had been told by PWS5 supervising engi neer
Meinert that the hostile environnment created by this conflict was
affecting his team and by ABB systemrepresentative, David Thonas,
that the conpl ai nant was not taking instruction well and causing
people in the laboratory environnent “to sort of avoid being in
there with him...” TR at 290-291. He stated that M. MKenney
told them that they needed to closely nonitor the situation and
clearly lay out expectations whenever the conpl ai nant was asked to
do sonet hi ng. He stated that Ms. MKenney said that she would
start a file associated wth the concerns. TR at 291-292.

Wiile the conplaints and concerns discussed at this neeting
indicate that the conplainant’s supervisors had developed a
negati ve viewof his social skills and to sone extent his workpl ace
performance, they do not provide substantial support for finding



t hat the conpl ai nant woul d have been term nated on the basis of the
concerns relating to his conflict wwth M. Gadish. M. Billings
testified that firing the conplainant was viewed as only a
potential outconme by the attendees at the neeting, not the
objective of the neeting. TR at 286. M. MKenney reviewed her
notes of the neeting and testified that no one at the neeting
stated that the conpl ai nant should be fired. She stated that they
accepted her recomrendation to deliver a formal verbal warning to
the conplainant regarding his behavior. TR at 850-856

M. Douglass testified that this verbal warning could if necessary
be followed by a witten warning and possi ble term nation, but he
stated that a course of action involving termnation was not
finalized at this March 2005 neeting. TR at 498-504.

This testinony indicates that the conpl ai nant woul d not have been
termnated for the behavior that he exhibited to M. Gadish prior
to this March 24, 2005 neeting, but that his supervisors agreed to
warn the conpl ainant about his behavior and to clearly set out
their expectations for his future interactions wth co-workers.
Nor has BNl established that the type of behavi or exhibited by the
conplainant in his conflict wwth M. Gadish generally resulted in
the termnnation of an enployee at the WIP. Accordingly, | find
that BNl has not shown that the conplainant’s workplace conflict
with M. Gadish woul d have resulted in his term nation.

3. BN Has Not Shown that It’s February/ March 2005 Ranki ng of the
Conpl ai nant woul d have resulted in his Term nation of Enpl oynent

BNI's basic argunent is that the conpl ai nant and the sanme four co-
wor kers were selected for lay off on three occasions in 2005, once
t hrough the Assignnent Conpl ete process and twi ce through the RIF
process. It contends that these circunstances convincingly
establish that in each i nstance, he and his cowirkers were sel ected
for lay off for |egitimte business purposes. As discussed bel ow,
| do not believe that the evidence presented by BN adequately
substantiates this concl usion.

a. BN Has Not Shown that its February 2005 Sal ary Ranki ng of the
Conmpl ainant at the B-mnus Level Reflected his Job Skills or
Per f or mance

At the Hearing, M. Douglass testified that because the conpl ai nant
was recently hired, he did not attenpt to evaluate his abilities
and job skills for purposes of the February/early March 2005 reward
for performance salary rankings. Rat her, he stated that the



conplainant and other new hires were inserted into the salary
rankings “in the low Bs basically so that it doesn’'t help them or
hi nder them” TR at 530. Accordingly, there does not appear to
have been an assessnent by BNl officials of the conplainant’s job
skills and job performance for purposes of this performance sal ary
r anki ng.

BNl has established that it gave the conplainant a B-m nus rating
and ranked him 18th out of 24 in his peer group during this
February/ March 2005 reward for performance rating process. An
undated and untitl ed sal ary ranki ng docunent gives the conpl ai nant
a Brating, a point rating of 6.7, and ranks him 12th out of 17
engi neers. In a Novenber 2005 e-mail, M. Douglass identified this
docunent as the “peer rating” done on February 24, 2005.
Compl ai nant Ex. 13. At the Hearing, M. Anderson identified the
docunent as his division’s input into the plant-w de sal ary ranki ng
pr ocess. TR at 745. Anot her undated docunent, entitled “2005
Salary Planning Program Bechtel Systens Infrastructure, Inc.”,
lists the conplainant with a B-mnus rating and a point rating of
6. BN Ex. 276. The peer ranking assigned to the conpl ai nant was
18 out of 24, and appears on the Assignment Conplete |ist
established by M. Anderson in late March 2005. The expl anation
provided by M. Anderson and Ms. Zorn for these changes is that
such a reduction in grades and scores can occur when engi neers from
one division are rolled into a plant-w de peer group. Based on
this evidence, | find that BNI has denonstrated that it gave the
individual a B-mnus rating and a peer group ranking of 18 out of
24 prior to his first protected disclosures on April 1, 2005

However, it has not shown that this rating and peer ranking was in
any way related to his actual perfornance as an enpl oyee at the
WIP.

b. BNI Has Not Shown that the Conplainant’s Selection for
Term nation by Assignnent Conplete was based on an Assessnent of
his Performance or Job Skills

Wth respect to the Assignnment Conplete process, BN clains that
t he conpl ai nant was i ncluded in the group of engi neers sel ected for
Assi gnnent Conplete on March 29, 2005 on the basis of its
February/early March 2005 reward for performance enpl oyee ranking
and solely for legitimte busi ness purposes. There is considerable
testinmony in the record supporting this position. M. Stewart
testified that in March 2005 the WIP's project controls group had
assessed its staffing needs and inforned the C& group headed by
M. Anderson that it needed to reduce its staff by several



enpl oyees. TR at 1281. The testinony of M. Anderson indicates
that he made the final decision in late March 2005 to term nate
five C& engineering positions by noving their assignnment conpl ete
dates to May 5, 2005.18/ He stated that he infornmed Ms. Zorn, who
on March 29, 2005 began the termnation process by sending a
menor andum to Linda MKenney in Human Resources. Conmpl ai nant’ s
Exhi bit 84.

The testinony of Ms. Zorn indicates that the sel ection of enpl oyees
for termnation by Assi gnnent Conpl ete were nade based primarily on
the nost recent enpl oyee rankings. She stated that the March 29,
2005 assignnent conplete selections relied on the reward for
performance enployee ranking of engineering enployees by peer
groups that was conpleted in the February to early March tine
frane. TR at 983-984. She also testified that because higher
ranked enployees in positions scheduled for an early term nation
date had the right to bunp | ower ranked enployees, the enpl oyee
whose positions were sel ected for Assi gnnent Conpl ete had to be the
| owest ranked enpl oyees.

Docunentary evi dence al so supports Ms. Zorn's testinony. Attached
to her March 29, 2005 nenorandum was a docunent entitled
“Engineering Sort by Discipline, Gade, Performance.” Thi s
docunent shows that al though the conpl ainant is ranked 18 out of 24
in his peer group, two of the peer group nmenbers who are ranked
below him are not engineers. The enployee ranked 19'" is a
t echnol ogi st and the enployee ranked 20'" is a senior designer.

18/ Despite M. Anderson’s testinony in this regard, other
evidence indicates that changing an enployee’s Assignnent
Conpl ete date generally is not an action which leads to
termnation. M. Anderson’s own nenorandum of Novenber 2005
states that an enployee’s Assignnent Conplete date “is
probably not a good indication that we wanted to term nate
soneone, only that we expected that sonme work would be
conpleted in the near future.” BN Exhibit 44. Simlarly,
Ms. Zorn testified that Assignnment Conplete dates change
frequently on the basis of project and staffing assessnents,
and that “[i]t did not nean that their career or their
appoi ntment with Bechtel was over” and possibly “they could
transfer to other Bechtel assignnents.” TR at 953-954, 958-
959. Thus, unlike the RIF initiated after the conplainant’s
protected disclosures in April 2005 the record does not
establish that the Assignnment Conplete process necessarily
woul d have resulted in the conplai nant being term nat ed.



Conmpl ai nant’ s Exhi bit 84. Accordingly, the conplai nant ranking of
18 out of 24 in this peer group nmade him one of the five | owest
ranking engineers and resulted in his selection for Assignnment
Conpl et e.

Based on this testinony and evidence, | find that the conplainant’s
selection for termnation through the Assignnment Conpl ete process
in late March 2005 relied on his ranking in the February/early
March reward for perfornmance enpl oyee rating. As discussed above,
the conplainant’s actual performance and job skills were not
assessed when he was inserted into the reward for performance
ranking as a recently hired enployee at the lower B |level.
Accordingly, BNl has not shown that the conplai nant was sel ected
for term nation by Assi gnnent Conpl ete based on his performance, or
that his job performance woul d have placed himin the bottomthird
of enployees in his peer group. The conpl ai nant appears to have
been included in a staff reduction of engineering positions based
on an arbitrary rating assigned to himas a new enpl oyee.

c. BN Has Not Shown that It Wuld Have Term nated t he Conpl ai nant
by Assignnment Conpl ete

Finally, 1 find no nerit in the assertion that because the
conpl ai nant was selected for term nation by Assignnment Conplete,
BNI has established that it would have termnated him in the
absence of his protected disclosures. The testinony of
M. Anderson and Ms. Zorn indicates that the Assignnment Conplete
process for the conpl ainant and the other engineers schedul ed for
termnation was halted shortly after Ms. Zorn sent her March 29,
2005 nmenorandum to Human Resources. The official assignnent
conplete dates for the affected enpl oyees never were changed to
May 5, 2005. M. Anderson stated that he nade a decision to make
all of the staff reductions required for his division at the WP
through the RIF process. Accordingly, I will exam ne whether BN
has est abli shed by cl ear and convi nci ng evidence that it woul d have
included the individual inits July 28, 2005 RIF in the absence of
hi s protected disclosures.

4. Hearing Testinony Indicates that BNI O ficials Considered the
Compl ainant’s Protected Disclosures in Selecting Hmfor the July
2005 R F

Ms. Zorn testified that with respect to the sel ection process that
resulted in the April 21, 2005 RIF notifications, BN officials
relied on the same February/March 2005 reward for perfornmance



enpl oyee ranki ngs that M. Anderson had used for his selecting C&l
engi neers for Term nation by Assignnent Conplete. She stated that
conpl ainant’s ranking of 18 out of 24 engineers in his peer group
for the April 2005 RIF selection reflected his B mnus rating in
t he February/ March 2005 reward for performance ratings. TR at 978-
1002. However, unlike the Assignnment Conplete process, the RF
selection process that occurred in April 2005 also involved
eval uations of the conpl ainant’s performance and job skills by his
supervising officials. Moreover, in early July 2005, the fina

selection for the RIF rejected use of the reward for performance
rankings entirely and replaced them with a contenporaneous
eval uation by enpl oyee supervisors. As discussed bel ow, these
April and July eval uations of the conpl ai nant’s perfornmance and j ob
skills by his supervising officials appear to have been infl uenced
by his protected disclosures.

The testinmony of M. Douglass and M. Billings indicates that the
conpl ai nant’ s supervi sor and group | eader di scussed several aspects
of the conplainant’s potential contribution to the WIP at their
April nmeeting before selecting himfor inclusion in the April 21,
2005 RIF notifications. BN does not contest that this discussion
t ook place. M. Douglass testified that the conplainant was
selected for the RIF at this April neeting because he was new on
the project and was viewed as having no in-depth know edge that
would be difficult to |ose, because the activities that he was
wor ki ng on were not activities that were critical at the tine, and
because of performance problens. TR at 532. The record of this
proceedi ng does not provide strong support for M. Douglass’
assertion that there was no antici pated need for the conpl ainant’s
job skills and work activities. The conpl ainant testified that
after he was selected for the RIF, he was assigned to trai n anot her
engi neer who would remain at the PW5 and continue to conduct FF
testing. TR at 1235.

The April 2005 neeting i nvol ving the conpl ai nant’ s group | eader and
supervi sor occurred very shortly after the conplainant’s April 1
2005 di scl osures to M. Douglass and M. Billings, which raises the
i kelihood that their assessnents of the conpl ai nant may have been
i nfluenced by these disclosures. |In fact, M. Billings testified
that the conplainant’s position that the ABB systemwas the |ikely
source of the comrunication problem between that system and the
Foxboro transmtter was a significant consideration in selecting
himfor the R F.

M. Hall had denonstrated that he had sone difficulties
getting along with other nmenbers of the teamand at t hat



poi nt he had al so di spl ayed what | guess |I'd call a | ack
of engineering judgnment in resolution of the Foxboro
transmtter issue — those things conbi ned together were
[imting his ability to make useful contributions to the
group goi ng forward.

TR at 326

The record in this proceeding indicates that the evaluation that
led to the conplainant’s selection for the July 28, 2005 RIF was
the | ER Wrksheet conpleted by M. Billings in early July 2005 and
signed by M. Douglass on July 8, 2005. TR at 464, BN Exhibit
146. At the Hearing, M. Billings confirnmed that he rated the
conpl ai nant using the worksheet and that his eval uati on was

sort of a confirmatory action, you know, wth a
structured worksheet to the - sonme of the discussions
that we had had previously with M. Dougl ass.

TR at 327-328. The | ER Wrksheet conpleted by M. Billings awar ded
the conplainant a total 66 out of a possible 145 points in the
category of “Current/Sustained Performance”a total of 36 out of a
possi bl e 85 points in “Teamwrk Leadership”, and a total of 31 out
of 70 in the category of “Skills, Qualifications & Values of
Contributions”. BN Exhibit 146. M. Billings testified that he
di d not know how the rating he provided woul d be used by BNl Human
Resources in selecting enployees for RIRF. TR at 328. However, he
stated that he believed that enpl oyees with the | owest ratings were
more likely to be selected for the RIF than enployees with the
hi ghest ratings. TR at 465.

The I1ER Wrksheet conpleted by M. Billings and signed by
M. Douglass awarded the conplainant less than half of the
avail abl e points in all three of the categories for non-supervisory
enpl oyees. In his closing argunent, the conpl ai nant contends t hat
he was rated the |owest of all engineers of his grade under the
supervi sion of M. Douglass. Conplainant’s C osing Argunent at 17.
| have reviewed the other thirty eight |IER Wrksheets signed by
M. Douglass (BNl Exhibit 142) and conpared them to the I|ER
Wor ksheet conpleted for the conplainant. I find that the
conplainant received the very lowest rating of any of these
enpl oyees, regardless of grade, in both the *“Current/ Sustained
Perf ormance” and t he “Teamwor k Leadershi p” categories, and that the
conpl ai nant and one ot her enpl oyee received the | owest nunerical
rating in the “Skills, Qualifications & Values of Contributions”
category. | conclude fromthis analysis that M. Billings gave the



conpl ainant the |owest ratings of any of the enployees that he
graded on the | ER Wrksheet, and that these ratings also were the
| onest nunerical scores in these categories for all of the
enpl oyees supervised by M. Dougl ass.

| reject BNI's assertion that a supervisor cannot mani pul ate an
enpl oyees’ rating because he or she cannot know what effect the
subsequent weighting by HR wll have on specific areas of the
rating. Ms. Tuttle, the Manager of HR, testified that if the
rati ngs assi gned to an enpl oyee by hi s supervi sor were consistently
low, “it is reasonable to believe that [the enpl oyee] would fall in
the lower totemrating.” TR at 1057. She testified that, as a
result of the ratings that the conplainant received from his
supervisor on his WP | ER Wrksheet, and the weights assigned to
the categories of that rating by the spreadsheet software, the
conpl ai nant was totemranked 16'" in his peer group of 19 G ade 24,
Engi neer 111 enpl oyees. TR at 1065-1066. She stated that BN
determ ned the nunber of enployees in the peer group who were
needed for future work at the WIP, and they then rel eased enpl oyees
fromthe bottomof the list until that nunber was achieved. TR at
1066. She stated that in the conplainant’s peer group, the
enpl oyees ranked 14 through 19 received RIF notices. TR at 1094.
BNI Exhibit 279.

In light of this evidence, | conclude that BN has not shown by
clear and convincing evidence that it would have selected the
conplainant for the July 28, 2005 RIF in the absence of the
protected disclosures that he made on April 1 and April 15, 2005.
M. Billings' rating of the conplainant placed hi mat the bottom of
all three categories for non-supervisory enployees on the IER
Wor ksheet and gave him the very lowest ratings of any enpl oyees
supervi sed by M. Dougl ass. These low ratings resulted in his
final ranking of 16 in his 19 nenber plant-w de peer group, and his
inclusion in the RIF. VWhile M. Douglass, M. Billings and ot her
BNI witnesses testified that the conplainant exhibited sone
problens interacting with M. Gadish and may have |acked sone
conputer skills, this evidence does not establish by clear and
convi nci ng evidence that the very lowratings that he was given by
M. Billings and M. Douglass were accurate assessnents of his
performance, teamwork and skills.

In fact, the record indicates that M. Billings opinion of the
conplainant’s job performance was significantly influenced by the
conpl ai nant’ s di scl osures regar di ng t he control system

M. Billings testified that his July 2005 rati ng of the conpl ai nant
confirmed on a structured worksheet the assessnent of the



conpl ai nant that took place at an early April 2005 neeting with M.
Dougl ass. He stated that at that mneeting the conplainant’s
percei ved | ack of engineering judgnent on the Foxboro transmtter
issue was a significant factor in concluding that he should be
selected for the RIF because his future contribution to the WP

woul d be |imted. It therefore appears that the conplainant’s
April 2005 disclosures regarding the ABB system significantly
influenced M. Billings” and M. Douglass’ decision to give the

conplainant ratings on his July 2005 | ER worksheet that were the
| owest of any given to M. Dougl ass’ enpl oyees.

Finally, BNl has not shown that it evaluated the conplainant at a
consistently low | evel before and after his April 2005 protected
di sclosures. BN asserts that the conplainant and the same four
engi neers selected for term nation by Assignment Conplete in March
2005 al so were selected for termnation by RIF both in April 2005
and July 2005. However, | reject BNI's efforts to connect the
conplainant to this group of enployees. Evidence in this
proceedi ng establi shes that the conpl ai nant, as a new enpl oyee, was
arbitrarily inserted into the reward for performance enployee
ranki ng i n February/early March 2005 and that this ranking served
as the basis for the term nation by Assignnment Conpl ete sel ections
and the April 2005 RIF selections. There is no evidence that the
conplainant’s job perfornmance was ever evaluated prior to his
April 1, 2005 protected disclosures. The other four engineers
sel ected for term nation by Assi gnnent Conpl ete presunmably received
reward for performance rankings based on their performance and
woul d under st andably conti nue to be eval uated near bottomof their
peer group during the RIF selection process. However, the
conpl ainant’ s connection with this group appears to be based solely
on his arbitrarily assigned reward for performance ranking, and
does not indicate that he was consistently evaluated as a bel ow
aver age enpl oyee from February through July 2005.

| conclude that BN has not shown that its highly negative
assessnent of the conpl ai nant woul d have occurred i n t he absence of
his protected disclosures. The rating given to the conpl ai nant on
the July 2005 | ER Wrksheet was the |lowest rating signed by M.
Dougl ass and resulted in the conplainant being rated 16 out of 19
in his peer group, with enpl oyees rated 14 through 19 receiving RIF
notices. (Testinony of Ms. Tuttle, TR at 1094, BNl Exhibit 279).
| an not convinced that if the conpl ai nant had not antagoni zed his
group | eader and supervisor with his concerns about the operati onal
problenms with the control system that he would have received this
| ow rating and woul d have been selected for the RIF



Under the standards of proof set forth in Part 708, | concl ude that
BNl has not denonstrated by clear and convinci ng evi dence that the
decision to select the conplainant for its July 28, 2005 RIF woul d
have occurred in the absence of the Conplainant’s April 2005
protected discl osures.

D. The Conplainant is entitled to Relief under Part 708

| therefore will provide relief to the conplainant for this
retaliation. | will direct BN to reinstate the conplainant to a
position at the WIP that is conparable to the one fromwhich he was
laid off. | further direct BNI to provide the conplainant with the

| ost wages and other conpensation that resulted from his being
selected for the July 2005 RIF, and to rei nburse himfor reasonabl e
| egal fees and ot her expenses related to his Part 708 conpl aint.

It I's Therefore Ordered That:

(1) The Request for Relief filed by M. Curtis Hall under 10 C. F. R
Part 708 is hereby granted as set forth below, and denied in al
ot her respects.

(2) Bechtel National, Inc. (BN) immediately shall reinstate
M. Hall into his former position of enploynment at the Wste
Treatment Plant (WP) being constructed at the DOE's Hanford Site
in Richland, Washington. In the alternative, BNl nmay place M.
Hall in a conparable position of enploynment at the WP.

(3) M. Hall shall produce a report that provides information on

his earnings since July 28, 2005 and his litigation expenses
(reasonabl e |l egal fees and other expenses related to his Part 708
Complaint). M. Hall’s report shall be calculated in accordance

wi th the Appendi x.

(4) BNl shall produce a report that cal cul ates the | ost wages pl us
i nterest payable to M. Hall. The BNI's report shall be cal cul ated
i n accordance with the Appendi x.

(5) The BNl shall pay M. Hall’s litigation expenses. The anount
of this paynent shall be in accordance with the report specified in
par agr aph (3) above.

(6) The BNl shall pay M. Hall |ost wages plus interest. The
anount of this paynent shall be in accordance with the report
specified in paragraph (4) above.



(7) This is an Initial Agency Decision, which shall becone the
Fi nal Decision of the Departnent of Energy granting M. Hall relief
unless, wthin 15 days of receiving this decision, a Notice of
Appeal is filed with the Ofice of Hearings and Appeals D rector,
requesting review of the Initial Agency Deci sion.

Kent S. Wods
Hearing O ficer
O fice of Hearings and Appeal s

Date: March 15, 2007
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