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This Initial Agency Decision involves a whistleblower conplaint
filed by M. Casey von Bargen (also referred to as the conpl ai nant
or the individual) under the Departnent of Energy (DOE) Contractor
Enpl oyee Protection Program 10 C.F.R Part 708. The conpl ai nant
was an enpl oyee of COMPA | ndustries, Inc. (COWA), a subcontractor
of Sandi a Corporation (Sandia) which manages the Sandia Nationa
Laboratories (SNL) in Al buquerque, New Mexico for the DCE On
June 2, 2003, he began enploynent at the SNL facility as a safety
engi neer. On Septenber 20, 2004, the conplainant was term nated
from his position. In Novenber 2004, he filed a conplaint of
retaliation against Sandia with the Enpl oyee Concerns Manager of
t he Nati onal Nucl ear Security Adm nistration (NNSA) Service Center.
In his conplaint, the individual contends that he made certain
di scl osures and that Sandia retaliated against himin response to
t hese di scl osures.

. Summary of Determ nation

In this Decision, | first provide background i nformati on concer ni ng
the Part 708 program | then discuss the filing and the
devel opnment of the issues raised in the individual’s Part 708
Conpl ai nt, focusing on the Ofice of Hearings and Appeal’ s Report
of Investigation and the parties’ subsequent efforts to frane
i ssues for the Hearing. | then present the relevant testinony
provided at the Hearing. Next is ny analysis of this conplaint.
Wth regard to the issues raised in this proceeding, | first find
that the conplaint was tinely filed. Second, | find that the
conpl ai nant nade two protected disclosures prior to the alleged



retaliations that he clains. | then find that Sandia s decision to
termnate the conplainant from his position at SNL neets the
Part 708 criteria for a retaliation but that Sandia's refusal to
assist the conmplainant in finding a transfer position at Sandia
does not neet those criteria. | next find that the conplainant’s
termnation by Sandia occurred proximate in time to the
conplainant’s protected disclosures and that therefore the
conpl ai nant has shown by a preponderance of the evidence that his
termnation from SNL constitutes a retaliation against him under
Part 708. On the basis of that finding, Part 708 inposes the
significant requirenment that Sandia show by clear and convincing
evidence that, in the absence of the conplainant’s protected
di scl osures, it would have taken the same personnel action agai nst
t he conpl ai nant.

Utimately, | find that Sandia has established by clear and
convi nci ng evi dence that it woul d have term nated t he conpl ai nant’ s
enploynment at SNL in the absence of the conplainant’s protected
di scl osures. Accordingly, | find that the conplainant is not
entitled to any relief under Part 708.

1. Background
A.  The DOE Contractor Enpl oyee Protection Program

The Departnent of Energy's Contractor Enployee Protection Program
was established to safeguard "public and enployee health and
safety; ensur[e] conpliance with applicable laws, rules, and
regul ations; and prevent[] fraud, m smanagenent, waste and abuse"
at DOE' s Governnent-owned or -|leased facilities. 57 Fed. Reg. 7533
(March 3, 1992). The purpose of this program is to encourage
contractor enployees to disclose information which they believe
exhi bits unsafe, illegal, fraudulent, or wasteful practices by
protecting such "whi stl ebl owers” fromadverse personnel actions by
their enpl oyers.

The regul ati ons governing the DOE' s Contractor Enpl oyee Protection
Programare set forth at Title 10, Part 708 of the Code of Federal
Regul ati ons. The requlations provide, in pertinent part,
protection agai nst adverse personnel actions taken in retaliation
agai nst an enpl oyee for disclosing, to a DCE official or to a DCE
contractor, information that the enployee reasonably believes
reveal s a substantial violation of a law, rule, or regulation; or
a substantial and specific danger to enpl oyees or to public health
or safety. See 10 CF.R 8§ 708.5(a)(l), (2). Enployees of DCE



contractors who believe that they have made such a discl osure and
that their enployer has taken adverse personnel actions against
themmay file a whistleblower conplaint wwth the DOE. As part of
the proceeding, they are entitled to an investigation by an
i nvesti gat or appoi nted by the Ofice of Hearings and Appeal s (OHA).
After the investigator’s report on the conplaint is issued, they
are entitled to an evidentiary hearing before an OHA Hearing
Oficer. The Hearing Oficer issues a formal, witten opinion on
the conpl aint. Finally, they may request review of the Hearing
Oficer's Initial Agency Decision by the OHA Director. 10 CF. R
88 708. 21, 708. 32.

B. Hi story: The Individual’s Part 708 Conplaint and the
| dentification of Relevant |ssues for the Hearing

The conplainant filed his Part 708 conplaint with the Enpl oyee
Concerns Manager in Novenber 2004. |n June 2005, the conpl ai nt was
referred to the OHA for an investigation followed by a hearing.
The OHA Director appointed an Investigator on June 21, 2005. On
May 30, 2006, the Investigator issued a decision denying Sandia’s
Motion to Dismiss the conplaint. Von Bargen, Casey (Case No. TBZ-
0034), 29 DOE | 87,009 (2006). On May 21, 2007, the Investigator
i ssued a Report of Investigation (RO) concerning the conplaint.

I n his Novenber 2004 conpl ai nt, the i ndividual contended that after
reporting safety concerns to Sandia officials, Sandia refused to
assist himin transferring to another division at SNL and then

termnated his enploynent. Novenber 2004 conplaint at 1, 9. I n
the RO, the Investigator conducted an initial factual and |ega
anal ysis of this conplaint, and made sonme prelimnary

determ nations concerning protected disclosures and adverse
personnel actions.

The RO finds that the conplainant worked as a Sandi a contractor
enpl oyee at SNL in the position of a safety engineer. H's duties
i ncluded reviewi ng safety plans provided by Sandia contractors,
i nspecting safety equipnent, and investigating safety concerns.
RO at 2.

1. RA Findings on D sclosures

The RO indicates that the conplainant nmade the following two
di sclosures relating to an April 21, 2004 incident during which a
Sandi a contractor enployee received a shock while working on an
over head fluorescent lighting fixture:



(1) in June 2004, the conpl ainant told Carla Lanb, who at
the tine was the Facilities Environnental, Safety and
Heal th (ESH) Coordi nator, that |ocking Iight swtches in
the off position does not safely cut off power to 277
volt fluorescent lighting systens. Specifically, hetold
her that 29 C.F.R 8§ 1910. 147 does not allow control
devi ces [such as |ight swtches] to be used as a Lock- Qut
Tag-Qut (LOTO) point. The conpl ai nant al so comruni cat ed
t he substance of his conversation with Ms. Lanb to his
supervi sor, M. Johnny Vaughan, in a Septenber 14, 2004
e-mail; and

(2) The conpl ai nant al so reported to SNL managenent t hat
t he contract or whose enpl oyee received the shock, and 13
other contractors, did not have site-specific safety
plans on file at SNL.

RO at 3-5.
2. RA Findings on Retaliation

The RO indicates that Sandia, in consultation with COWA, took an
adverse personnel action affecting the conplainant when it
term nated his enploynent at SNL on Septenber 20, 2004. See RO
at 5. The RO finds that M. Vaughan was the individual who nmade
the decision to termnate the conpl ai nant. The RO finds that
M. Vaughan indicated that his decision to termnate the
conpl ai nant was based on t he conpl ai nant’ s poor performance at SNL.
The RO refers to a Septenmber 24, 2004 nenorandum in which
M. Vaughan explained why he believed that the conplainant’s
wor kpl ace performance nerited term nation. The nmenorandum
i ndi cat es:

1. That the conpl ai nant does not work well with others
to arrive at solutions to problens, and reacts with a
negative attitude to anyone who m ght suggest anot her way
to get to the sane | evel of safety;

2. That when the conplainant reported safety-rel ated
issues as part of his job, he expected immedi ate
responses, and interpreted any |ess-than-inmediate
responses as “indicative of SNL’s |ackluster attitude
toward safety ...~



3. That on Septenber 14, 2004, the conpl ai nant presented

data on occupational injury and illness to a neeting of
the Metal Trades Council-represented enployees and the
Joint Union Mgt. Council in a very condescendi ng and

unpr of essi onal way; and

4. That the conpl ai nant frequently circunvented the work
assignnment system at SNL and becane angry when required
to repeat work when it was fornmally assigned to him He
reacted with insults when asked to follow the work
assignnment system “calling it stupid’;

RO at 7-8 citing M. Vaughan' s Septenber 24, 2004 nenorandum The
RO also states that in an interview with the investigator,
M . Vaughan asserted that the conpl ai nant was term nated because he
seened di stracted and unhappy at SNL, because he was not a team
pl ayer, and because he directed his anger at certain, fermal e SNL
enpl oyees to the extent of making sexual harassnent allegations
against them RO at 8.

Fol l owi ng my appointnent as Hearing Oficer on May 21, 2007, |
directed the conplainant, Sandia and COMPA to submit briefs
focusing on the findings and conclusions in the RO that they

intended to dispute at the Hearing.1l/ In its brief, Sandia
di sputes the RO’'s finding that the conplainant nade protected
di sclosures. In addition, Sandia and COWA both contend that even

if the conplainant nade protected disclosures, they were not a
contributing factor in their decision to term nate his enpl oynment.
Further, they assert that the decision to fire the conpl ai nant was
based on legitimte business reasons unrelated to any protected
activity. Accordingly, the Hearing focused on the conplainant’s
al | eged disclosures relating to safety concerns, and on Sandi a and
COWMPA' s contention that the conplainant’s enploynment at SNL was
term nated i n Sept enber 2004 for reasons unrel ated to any protected
di scl osures.

1/ In this regard, | noted that while the RO has nmade certain
findings, | would be conducting an independent review of the
issues. In making ny findings, | stated that I would be nost

convi nced by the best avail abl e evi dence. My 23, 2007 letter
to the parties at 3.



I11. Hearing Testinony

At the Hearing, testinony was received fromtwel ve witnesses. The
conpl ainant testified and presented the testinony of MriamM nton,
a safety engineer with SNL’s Environnental Safety and Heal t h ( ES&H)
support group, and Al Bendure, a manager of Industrial Hygi ene and
Safety Progranms at SNL. Sandia presented the testinony of Don
Kerekes, a lighting systenms technician, D ane Nakos, a consultant
in Sandi a’ s equal enpl oynment opportunity (EEO departnent, Anthony
Chavez, the Manager of SNL’s Business Support Operations
Departnment, Carla Lanb, the Facilities ES&H coordinator, Geg
Kirsch, a safety engineer with the Safety Engi neering G oup, Gaen
Germany, an analyst in the EEO departnent, Ann Jensen, an
i ndustrial hygienist with the ES&H support group, and Johnny
Vaughan, the manager of the ES&H support group. COVPA presented
the testinony of its president, Edna Lopez. 2/

As indicated in ny analysis below, | find that the conplainant’s
di scl osures concerning LOTO requirenents for the 277 volt lighting
systens at SNL constitute protected di scl osures under Part 708 t hat
were made proxinmate in time to his termnation. | also find that
Sandi a has shown, by clear and convi ncing evidence, that it would
have term nated the conplainant based on his performance and
behavior in the workplace. Accordingly, my sumary of relevant
testinmony will focus chiefly on the conplainant’s LOTO di scl osures
and his performance and wor kpl ace behavi or. 3/

A.  The Conpl ainant’s Wtnesses

1. The Conpl ai nant

The conpl ai nant testified that he has a bachel or of science degree
in loss control managenent, industrial safety and environnenta

heal t h. TR at 12. He stated that he has worked in the safety
field since 1983. TR at 20. He testified that he was hired by

2/ The job titles refer to the positions held by these
i ndi vidual’s during the 2003-2004 tine frane.

3/ Because | find that the conplainant’s LOTO disclosures are
protected under Part 708, there is no need for ne to address
in this decision whether his disclosures concerning the |ack
of approved safety plans for SNL contractors also are
prot ected under Part 708.



Sandia to work as a safety engineer. He stated that he was a
subject matter expert on safety-rel ated topics.

Qur job is to cover a lot of different safety

requi renments. Essentially what we do is if we find
sonething that we don’t feel is our |evel of expertise,
we go find sonebody that is. | nean, we had different

people in our group that were considered to be the nost
know edgeabl e on rel ated topics.

TR at 51. He stated that he is not a licensed electrician, and
that he initially was unfamliar wth the workings of fluorescent
lights and ballasts, particularly the Mcrolite 277 volt system
He stated that he did not initially realize that the |ight switch
for the Mcrolite 277 volt systemwas a control volt relay into the
lighting panel and that the wall switch would not conpletely shut
off the power to the light fixture. TR at 52. After an enpl oyee
recei ved a shock while perform ng ball ast repl acenent on a | ighting
panel on one of these systens in April 2004, he did additional
research to understand the appropriate LOTO procedures for 277 volt
systens. The conplainant stated that he learned that while it is
acceptabl e safety practice to deactivate a 120 volt lighting system
by placing a LOTO device in the light switch, the manufacturer
i ndi cates that LOTOon a 277 volt lighting systemshoul d t ake pl ace
at the electrical panel. This procedure is utilized because the
wall switch does not stop power from partially flowng to the
lighting system TR at 12-17.

a. The Conpl ainant’s Disclosures Concerning LOTO Procedures

The conplainant testified that he raised the issue of LOTO
procedures for the Mcrolite 277 volt lighting systens at SNL on
June 17, 2004 with M. Lanb. He told her that the applicable
Cccupational Safety and Health Administration (OSHA) safety
regul ation at 29 C F. R 8 1910. 147 does not allow light switches to
be used to performLOTOin 277 volt lighting systenms. He testified
that an OSHA i nterpretati on of Section 1910.147 issued to M. David
Teague on July 15, 2003 indicated that it is not perm ssible to use
control devices such as switches as a mnmeans of |ocking out
el ectrical systens. TR at 19.

The conpl ai nant stated that when he advised Ms. Lanb of the OSHA
requi renents for LOTOon a 277 volt |ight system he also told her
that he had discussed this matter with M. Brian Drennan at SNL,
and that SNL’s El ectrical Safety Conm ttee wanted to have a neeting
to discuss the proper LOTO on a 277 volt lighting system The



conplainant testified that M. Lanb then made the follow ng
statenent to him

We are just going to violate the standard, there s not
going to be any neeting and this is going to be the end
of it. The only reason that it will go further is if you
make it an issue.

TR at 19.

The conpl ai nant stated that after his conversation with Ms. Lanb,
he raised this issue with M. Gary Bultman, who he identified as
the high voltage electrical supervisor at SNL. He stated that he
al so raised the issue with M. Herman Gonez, the supervisor at SNL
who was overseeing the work on the 277 volt lighting systens. He
stated that he told M. Conez

Look, Herman. They are taking shortcuts on this stuff.
We need to make sure that people are protected properly.
The way it’s supposed to be done is you go back to the
el ectrical panel that actually controls the Ilighting
panel and do the Lock-Qut-Tag-Qut...

TR at 24. The conplainant stated that SNL continued to practice
unsafe LOTO procedures for the 277 volt lighting systens through
the summer of 2004. In a Septenber 14, 2004 e-mail, M. Lanb
indicates that SNL's “rel anpi ng/ bal | ast fol ks” have been told that
wherever lanp fixtures at SNL contain a fuse that deactivates the
|anp’s ballast, renoving the fuse wll serve as SNL's neans of
deactivating the Ilighting panel for purposes of replacing the
bal | ast or other mai ntenance. Septenber 14, 2004 e-mail from Ms.
Lanb to M. Vaughan, Sandia Exhibit 5A The conpl ai nant st ated
that this nethod for deactivating the lighting panels was not a
saf e net hod.

If | remenber correctly, [the technician who got shocked
in April 2004] renoved a fuse from the system Yet ,
there was a wire adjacent to that that was hot. That’s
why he was shocked. If you do a proper Lock-CQut-Tag-CQut,
go back to the electrical panel and do the Lock-Qut- Tag-
Qut so there’'s no current shooting through the wres
associated with the light fixtures.

TR at 26-27. The conpl ainant stated that he sent M. Vaughan an e-
mai | expressing his disagreenent with M. Lanb’s instructions.
This e-mail, dated Septenber 14, 2004, reads as foll ows:



Johnny,

This is rather interesting. The original issue was
perform ng LOTO on control devices which is prohibited by
29 C.F.R 1910. 147. Wien | told Carla Lanb that the
previ ous nentioned was an OSHA requirenent, that there
was an OSHA Letter of Interpretation prohibiting the use
of a control device as a LOIO point and that the
Electrical Safety Commttee wanted to neet and discuss

it, I was told by Carla “Wll, we are just going to
violate the standard, there is not going to be any
meeting, and this is going to be the end of it.” | found

it rather bizarre that soneone that is an ESH Coor di nat or
woul d put soneone’s life at risk from el ectrocution,
which is why | canme to see you and you wote the enai
response back on June 17N,

Sept enber 14, 2004 e-mail fromconpl ai nant to M. Vaughan, attached
to Conplainant’s Novenber 19, 2004 Part 708 Conplaint. The
conplainant testified that on the sane e-mail string as Ms. Lanb’s
instructions, there is an e-mail from M. John J. Thayer that
confirnms the conplainant’s concerns with using |ight switches and
fuses to disconnect lighting fixtures for repair and nai ntenance.
This e-mail reads in part:

My recomendation is that all fixture LOTO s be done at
the circuit breaker | evel where possible, as this is the
saf est net hod. From talking with Geg Anderson,
Facilities Maintenance, it is common practice to repl ace
ball asts by renoving the fixture fuse to the ballast;
this is questionable, but it does disconnect the power
conductors. Fuses are required in our SNL Standard 16501
for fluorescent fixtures. If this is the case, only
unfused fixtures woul d be an i ssue requiring shutdown of
the entire circuit at the circuit breaker. Low voltage
controlled lighting fixtures wthout fuses nust al ways be
shut down at the circuit breaker, regardl ess of the type
of switch used.

June 17, 2004 e-mail fromJohn J. Thayer, the electrical engineer
who represented Sandia’s Facilities Division on SNL'’s Electrica
Safety Commttee 4/, regarding “Light Switch LOTO, Sandi a Exhi bit
5B

4/ See testinony of Ms. Lanb, TR at 223.



The conpl ainant testified that he consi dered proper LOTO procedures
for the 277 volt lighting system to be a “very serious” safety
matter.

It doesn’t take a lot of electricity to kill sonebody.
| f there’ s one person who has al ready been shocked on it.
If you don’t do Lock-Qut-Tag-Qut properly, you can be
killed by it. To ne this is very serious. | have been
in the safety field since 1983 in various forns of
safety, and [Ms. Lanb’s coments] to ne neant it’s tinme
for me to go to [Human Resources] to tal k about this.

TR at 20. The conplainant also testified that he received an e-
mail from Mcrolite, the manufacturer of the 277 volt Ilighting
system that stated that LOTOfor these |ighting panels shoul d take
pl ace at the electrical panel that controls the Iighting.5/

b. The Conpl ai nant’ s wor kpl ace behavi or and perfornmance

The conplainant testified that when he was enployed at the DOE s
Hanford site in about 1994, he becane sensitized to issues
concerning inappropriate workplace behavior because a fenmale
manager, tried to pinch and touch himin inappropriate ways. He
stated that, as a result of this behavior, he quit his job at
Pantex and transferred out of the area. TR at 36-37. He stated
that he later worked at the DOE's Pantex plant in Amarill o, Texas.
He testified that while working at Pantex, he was bothered by a
femal e enpl oyee who

seened to think it was acceptable to come and hang out in
nmy cubi cl e and nake comments, things that | just thought,
“Just go away. If it’s business related | will be nore
t han happy to talk to you about it.”

TR at 37.

The conpl ainant testified that when he worked at SNL as a general
safety engi neer, his supervisor was M. Vaughan, but that he al so
was supplying safety information to staff nenbers of Sandia’s
Facilities Division, and that operation was headed by Ms. Lanb. TR

5/ These E-mai | nessages, dated June 1, June 3, and July 20, 2004

between M. Steve Jaskowak at mcrolite.net and the
conplainant, are attached to the conplainant’s Novenber 19,
2004 Part 708 Conpl ai nt.



at 50. He stated that his working group supplied expert advice to
Ms. Lanb on health and safety issues.

Essentially what we do is if we find sonmething that we
don't feel is our | evel of expertise, we go find sonebody
that is. | nean, we had different people in our group
that were considered to be the nobst know edgeabl e on
related topics.

TR at 51. He stated that his area of expertise was safety rel ated
to facilities maintenance, while M. Kirsch handl ed construction
safety i ssues and Ms. Jensen covered i ndustrial hygiene. TR at 53.

The individual testified that while he was working at SNL, he had
t hree angry out bursts whil e he was maki ng personal tel ephone calls
from his work cubicle during his lunch hour. TR at 72-75. He
stated that on one of these occasions, he apol ogized to people
wor ki ng near by because he had used profanity. TR at 73. He stated
that he could not recall referring to his Sandia facilities
custonmers as idiots after speaking to them on the telephone,
al t hough he admtted that he may have “nuttered sonet hi ng under by
breath” follow ng tel ephone conversations. TR at 74.

The individual stated that in early 2004 he filed a conplaint
against a fermal e co-worker in the safety group who interacted with
hi mon hygi ene and safety issues. TR at 78. He stated that he was
unconfortable with the way that she pressed agai nst him when he

showed her information on his conputer screen. TR at 78. He
stated that on another occasion, he was unconfortable when she
touched the back of his neck to illustrate where a co-worker had

received a nosquito bite. TR at 79. He stated that after that
i ncident, he began to view her repeated greetings and efforts at
communi cation as a form of abuse.

We did that [exchanging greetings] a few mnutes ago
Wiy are you having to do it again? To nme, it was about

power and control. | nean, it was definitely nore than
once, and finally I was to the point where | said — it
creeped nme out. | had chest pains. | thought | was
going to be retaliated agai nst because of this. | just

want ed her to | eave ne al one.

TR at 80. He stated that he discussed this situation wth
Ms. Lopez, and that the two of themvisited Ms. Nakos at Sandia’'s
EEO on January 20, 2004. TR at 82-83. He stated that after M.
Nakos investigated his conplaints against this femal e co-worker,



she had another neeting with himand Ms. Lopez where she stated
that the co-worker’'s behavior did not rise to either an EEO
violation or an ethics violation. TR at 84.

The conplainant testified that around July 6, 2004, he and
Ms. Lopez nmet again with Ms. Nakos at the Sandi a EEO because the
conpl ai nant wanted to report sone problens that he was having with
Ms. Lanb. TR at 88. He stated that at this neeting he di scussed
Ms. Lanb’s alleged statenent to him on June 17, 2004, that he
shoul d viol ate OSHA LOTO requi renents, along with other statenents
from Ms. Lanb that he considered to be inappropriate. TR at 89.
He testified that she had conme to the office area where he worked
and stated “lI need a nman” because she needed soneone to fix the
chair in her office.

| felt it was inappropriate. |If sonmebody wanted help in
getting a chair fixed, they should have cone out and
said, “Can you help me fix ny chair.” | thought it was
over the top to say “I need a man.” Because | know if |
wal ked up to one of these wonen in the workplace and
said, “I need a woman,” | think that would probably be

| ooked at as i nappropriate.

TR at 90. The conplainant testified that he also reported that
Ms. Lanb once asked him “where do you live?”, which he considered
i nappropriate. He stated that

In general, she was kind of a difficult person to deal
wi th. She always wanted a | ot of attention. She needed
to be the center of attention. . . . it was when you went
totalk to her about a safety issue that coul d take pl ace
in seven or eight mnutes you woul d be there a half hour,
45 mnutes with her tal king about herself.

TR at 92. He also recalled that on a couple of occasi ons, she nade
what he considered to be inappropriate comments related to femal e
physi ol ogy. TR at 93-95. He stated that after M. Nakos
i nvestigated his conplaints, Ms. Nakos had a foll owup neeting with
t he conpl ai nant and Ms. Lopez where she inforned themthat nothing
Ms. Lanb had done rose to the level of an EEO or Sandia ethics
vi ol ati on. TR at 98. He stated that he did not challenge
Ms. Nakos’ conclusions at this neeting.

| was rather stunned. After the fact, when | read
t hrough t he docunentation, apparently all you have to do
is say, “No, | didn’t do it,” and everything is fine.



TR at 99.

The conplainant stated that on July 26, 2004, he and Ms. Lopez
again went to Sandia EEO concerning a problem that he was having
with the industrial hygienist in his working group, Ms. Jensen. TR
at 99, 108. On this occasion, they net with EEO counsel or Gaen
Cermany. TR at 108.

The conpl ai nant acknow edged that he and Ms. Jensen worked cl osely
together on different aspects of the sane occurrence or safety
issue, and that they occasionally would be involved in joint
i nspections of Sandia facilities. TR at 103. He stated that
initially he got along with Ms. Jensen “for the nost part” because
“I am pretty tolerant of people.” However, in his nmeeting with
Ms. Cermany, he stated to Ms. CGermany that at |east half a dozen
times, Ms. Jensen cl asped her hands around his forearm or touched
hi s shoul der when she spoke to him TR at 101. He stated that

Finally, one day | said, “Ann, | really don’t |ike people
touchi ng nme,” and her response was to turn to nme, grab ne

by the forearmand say, “I amjust a touchy-feely sort of
person.” | thought wow, if a woman told a man they
didn't |ike being touched and they did that, | wonder

what the response woul d be.

TR at 102. He also stated that she made an i nappropriate comrent
when she announced t hat she was | eaving for a doctor’s appoi nt nent.
TR at 103. He testified that on August 3, 2004, he had a foll ow up
meeting with Ms. Germany and that she told him that none of
Ms. Jensen’s actions rose to the level of an EEO violation or a
Sandia Ethics violation. TR at 114.

2. Mriam M nton

Ms. Mnton testified that she worked as a safety engineer at the
Facilities support group for about three years before leaving in
early 2004. TR at 136, 138. M. Mnton stated that she was not
aware of the LOTO issues raised by the conplainant, and that she
| eft before the April 2004 electrical accident. TR at 148-149.

Ms. Mnton testified that the conpl ai nant had been hired to perform
t he safety engi neering tasks in the mai ntenance area, whil e she and
anot her engi neer devoted nore time to construction natters. TR
at 136. She stated that part of her reason for |eaving was
“personality conflicts” with Ms. Lanb. TR at 136.



She stated that there were a couple of tinmes where she and Ms. Lanb
di sagreed on how to read a safety policy,

and if | ever felt like it needed to be pushed forward,
| would go to the subject matter expert. . . . O | wuld
go to ny managenent. Because it didn't just stop with
me. If | felt there was a safety issue | would go to the
manager and bring in the safety matter expert and we
woul d cone together as a group and say, “Ckay, how are we
going to handle this?”

TR at 154.

Ms. Mnton testified that as a safety engineer assigned to
mai nt enance operations, the conplainant did a lot of job site
hazard eval uations. TR at 142. She stated that her routine was to
arrange for a nmai ntenance worker to walk the site with her so that
she could |l earn exactly what the job entailed. She testified that
the conplainant preferred to have his own key and to performthe
job site inspections by hinself.

It seemed |ike Casey wanted to do it his way and not the
way we had al ways done it. There were sone tinmes where
it seened |like he wanted to work on the things that he
was interested in and not what we were actually needing
hel p on.

TR at 143. She testified that on at | east two or three occasions,
she heard the conplainant |ose his tenper while on the tel ephone,
then sl amdown the recei ver and cuss the person to whom he had been
speaking. TR at 144. Ms. Mnton testified that the conpl ai nant
al ways seened unconfortable around a |arge group of people. She
stated that she believed that he nmade an effort to be an effective
team nenber, but that it was difficult for him TR at 146. She
stated that he tried to contribute to assisting with the workl oad
of the Facilities Support Goup, but that his effort “did not take
up the slack that we thought it would.” TR at 147. She believed
that this was because the conpl ai nant

tended to focus on the things that he wanted to do. He
was i nterested in doi ng energency managenent and i nstead
of asking us if we needed help on additional things, he
started ranping up on trying to get his niche in
emer gency managenent and emer gency response.

TR at 147



3. Al Bendure

M. Bendure testified that in 2004, he was the nanager of
| ndustrial Hygiene and Safety Prograns at SNL. He stated that in
the late sumrer of 2004, the conplainant talked with him about a
transfer fromthe Facilities Support Goup to Industrial Hygiene.
M. Bendure stated that he spoke to M. Vaughan about this
conversation and then sent an e-mail to the conplainant that he
needed to “work on this” with M. Vaughan. TR at 160-161.

M . Bendure stated that some people who worked for M. Lanb had
problenms working for her and that there was a fair anount of
turnover in the departnment due to her. TR at 161. He stated that
he recalled that the conplainant had told himin 2004 that he had
made conpl aints about wonen that he worked with in his current
position. M. Bendure testified that he did not recall telling the
conpl ai nant that the actions of these fenmal e coworkers constituted
harassnment or suggesting that he contact Sandia’s EEO TR at 162.

M. Bendure testified that his experience with Ms. Jensen is that
she is "a top-notch industrial hygienist, very professional,
forthright” and that no one ot her than the conpl ai nant ever accused
her of sexual harassnment. TR at 163.

B. Sandia s Wtnesses
1. Johnny Vaughan

M. Vaughan testified that in 2004, he was the manager of the ES&H
support group and the individual’s supervisor. He stated that the
ES&H group provided nulti-disciplinary environnental, safety and
heal th subject matter experts to the line organizations at SNL. TR
at 347.

a. Testinmony Concerning LOTO Procedures

M. Vaughan testified that Ms. Lanb and other Sandia electrica
experts had used the light switch to deactivate power to the
lighting panels, but that once they were nmade aware of the OSHA
requirenents in this area, the practice stopped.

[ Ms. Lanb] discussed the light swtch [in her hearing
testinmony]. That was one elenent and it was | ow vol t age
control, but once we got that, everybody that got
i nvol ved agreed. Lights —that |ight switch, |owvoltage



inthis application, is not acceptable and does not neet
Lock-Qut-Tag-Qut and we are not going to continue to do
t hat .

TR at 389. M. Vaughan testified that the purpose of LOTOis to
prevent and elimnate the risk associated with an enpl oyee com ng
into contact wth electricity, and that Sandia always has
establ i shed procedures and followed a process ainmed at preventing
el ectrical shocks. He stated that, with regard to the enpl oyee who
received a shock while replacing fluorescent |ight ballasts in
April 2004, even if the breaker connection to the those |Iights had
been deactivated and | ocked out, the enpl oyee woul d have received
a shock because “there was a stray wire up there that [was not
powered through the lighting system and] could very well have
remai ned energi zed.” TR at 403.

M. Vaughan testified that follow ng this accident, Sandia revi ewed
its practices for cutting power to fluorescent |ighting systens at
SNL with the goal of finding a method for depowering the lighting
bal l asts that was acceptable to the DCE He stated that the
string of e-mails entitled “Re: Light Switch LOTO i ndicated that
until they came up wth an approved fixture or alternative nethod
for cutting power to the fluorescent |anp ball asts,

that we would just have [the power] |ocked out at the
breaker box, not at the switch. No one ever said that
that switch, when we found out that [it] was a |ow
voltage item control item that that was adequate. No
one ever said that.

TR at 407-408, see also Sandia Exhibit 5A-D. M. Vaughan stated
that after Sandi a stopped work on the ball asts because of the Apri
acci dent,

we never used that switch from that date forward. W
found alternatives but we didn't develop the little
| ocking device - I"mnot sure exactly when that went in.
But until that went in we went back to the breaker box.

TR at 408.
M . Vaughan stated to the conpl ai nant at the Hearing that he could

not understand why the conpl ai nant was di sagreeing with Sandia' s
actions in this area.



| felt we were aggressively, with the experts at Sandi a,
addressing the safety and health issues to ensure the
wor ker was protected. If that neant going back to the
breaker we went back to the breaker. | didn't understand
why going back to the breaker, which was sone of the
t hi ngs we put in place, or renoving the fuse, but nothing
had to do with the switches and that seened to be the
focus of your concern, the swi tches, using the swtches
for Lock-Qut-Tag-Qut, as | recall.

TR at 414.

M. Vaughan testified that Sandia initially believed that pulling
the fuse from fluorescent |ighting ballasts was a neans of
deactivating the power to the ballasts that did not require OSHA
mandated LOTO. He stated that OSHA does not require Lock-Qut-Tag-
Qut procedures where you can sinply unplug an el ectrical device for
servi ci ng. He testified that renmoving the in-line fuse from a
lighting ballast is simlar to disconnecting the power cord froman
el ectrical device, and that he believed that this nmethod of cutting
the power to lanp ballasts was an acceptable alternative to LOTO
procedures at the breaker box. TR at 388-389.

He stated that Sandia and M. Ralph Fevig at the DOE ultimately
agreed that power to the fluorescent lighting ballasts could be
di sconnect ed by renoving the fuse, but that in order to conply with
OSHA requirenents, the fuse had to be tagged out.

At that point they nade alittle plastic thing that would
gointhis end [of the fuse] so nobody could put the fuse
back in until you took it off.

TR at 405. He stated that the dialogue on this issue between
M. Fevig and Sandia “was not really are we protecting the worker,
but it was what’s the interpretation of OSHA.” 1d. M. Vaughan
testified that Sandia and the DOE reached their agreenment on the
appropriate LOTO for the fuses in fluorescent |anp ballasts
sonetinme after March 2005. TR at 409.

b. Testinony Concerning the Conpl ai nant’s Wrkpl ace Behavi or and
Per f or mance | ssues

M. Vaughan testified that in February 2004, he began to get
reports that the conplainant “didn’t like the structure and the
formality required to work in Facilities.” TR at 352. He stated



that the conpl ainant was tasked to review safety plans after they
had been provi ded by the subcontractor to the Facilities division.
However, the conpl ai nant was getting the plans for reviewdirectly
from the subcontractor and then objecting to review ng the plans
again when they were submtted to the Facilities. TR at 352-353.

M . Vaughan testified that in January 2004, the conpl ai nant cane to
his office and conplained about being physically harassed by a
femal e co-worker. M. Vaughan stated that this matter was
“certainly beyond ny expertise” and referred himto Sandi a’s EEQO
He stated that he had no conplaints fromother enpl oyees about this
femal e co-worker. TR at 355-356.

He testified that the co-worker quit as a result of the
conpl ainant’s all egati ons.

| canme in one norning and I went to ny mail box, which was
outside ny office, and inside ny nmail box was her phone,
her pager, her badge, and a handwitten note saying that
she coul dn’t take being accused |ike this. She had never
experienced anything like this before in her life, and
she got the feeling that even when peopl e | ooked at her
that they were thinking dirty old woman or sonething. |If
you knew [the coworker], it was just devastating for her,
and she resigned.

TR at 357-358. He stated that he did not believe that Sandia
policy allowed himto reveal her expressed reasons for |eaving, so
he explained at a neeting of his work group that she had anot her
enpl oynent opportunity. TR at 358. He also stated that
communi cating her reasons for |eaving would have created nore
angui sh and hostility in the workplace, and his job was “to create
cohesion and teammork.” He stated that the conplai nant attended
this neeting, and reacted with a “gloat of satisfaction” when he
announced that she had left. TR at 359.

M . Vaughan stated that in March 2004, the conplainant cane into
his office and announced, using a derogatory epithet for wonen,
that he had “just got rid” of one female co-worker and was not
going to “take this stuff” fromanother one. TR at 359. He stated
that the conplainant told him that he was having problens with
Ms. Lanb.

and he was saying she was asking him questions |ike
“Casey, where do you live?” *“Casey, what are you doi ng
this weekend?” Spread over sonme period of tine. Then



there was “I need a man” and [it] turned out her chair
was broken and she wanted himto work on it.

TR at 359. M. Vaughan testified that the conpl ai nant asked himto
speak to Ms. Lanb and instruct her that any dialogue with the
conplainant “wll stick to business”. M. Vaughan stated that

| did, in fact, follow up wth Carla and had sone
dialogue that | said basically that Casey had taken
exception with sonme of the discussion that was not work-

related and that just try to be conscious, and that’s
again, not really in Carla’ s nature, so to speak. She is
anot her one of those fairly flanboyant people. | don't

know if | would say flanboyant, but she is a people
person. So she |likes to have, you know, not all work.

You know, we mx, |ike the average person, and again,

that’s ny judgnent. The average person you can talk
about what you did this weekend and you can tal k about

what we need to do today to get the job done. That was
t he ki nd of person she was.

TR at 360. He stated that after his March 2004 conversation with
t he conpl ai nant about M. Lanb, he was told by another of the
conplainant’s co-workers that several people in the Facilities
Support Goup felt threatened by the conpl ai nant’ s angry out bursts
during or after his tel ephone conversations. TR at 361

M . Vaughan stated that on April 26, 2004, the conplainant again
canme to speak to hi mabout Ms. Lanb. The conpl ai nant told hi mthat
she had “horned in” on a conversation that he had been havi ng about
the effects of blood sugar with a discussion of fenmale hornona
cycles that he found extrenely offensive. TR at 362.

Followng this neeting, he net with the conplainant’s enpl oyer,
Ms. Lopez, totry to get a better understandi ng of what his working
group and the conplainant could do “to make this relationship
wor k. ”

| felt Casey had a background on resune and stuff where
he coul d contribute to Sandi a, but if everything that was
said was going to be taken with such sensitivity, there
was no way that | could create the work force that would
be conpatible with the confort zone that Casey was
exhibiting at that point and get work done.

TR at 363.



M . Vaughan stated that on May 3, 2004, he net separately wth the
conpl ai nant and Ms. Lanb about their working rel ati onship, which he
bel i eved had becone a problem

| deci ded okay, we are at this juncture and [it] doesn’'t
look like it’s working for ne, for Carla, for the
corporation, the people. W are spending all out tine,
and | felt as a group it was becom ng totally distract ed.
And in the business that we are in, we can't afford
people to be distracted. Al | need is sonebody to ness
up on a confined space or electrical safety job reviewor
sonet hi ng and people’s safety is at risk. And that’'s ny
responsi bility.

TR at 364. He said that he told the conplainant that he had to
foll owthe processes that were in place, and that nmeant that “Carl a
is going to tell us what we need to do.” TR at 364. He testified
that he discussed wwth Ms. Lanb the need to censor herself around
t he conpl ai nant, and that she was struggling with this. He stated
that Ms. Lanb reported to himthat the conpl ai nant was avoi di ng her
and that woul d not work because she needed to discuss issues with
the Facilities Support Goup as a team TR at 365.

M. Vaughan testified that the conplainant began to approach him
frequently with suggestions for assignnments, rather than interact
with Ms. Lanb and accept assignnments fromher. M. Vaughan stated
that the conpl ainant needed to be in contact wth Ms. Lanb about
wor k assi gnnments because he was not know edgeabl e about the work
direction and priorities in the Facilities Division. TR at 411-
412.

M. Vaughan testified that in July 2004, he was kept infornmed when
the conpl ai nant and Ms. Lopez nmet with Ms. Nakos and Ms. Gernany
concerning the conplainant’s problenms with M. Lanb. Then, on
August 3, 2004, M. Vaughan stated that he met wth Ms. Nakos and
Ms. Cermany after he l|learned that the conplainant had raised
al l egations of sexual harassnment against another person in the
Facilities Support G oup, Ann Jensen. TR at 366. M . Vaughan
stated that he had this neeting was to explore his options as a
manager .

To be honest with you, | was beginning to feel as though
| had a performance problem and ny hands were tied. |
was trying to understand how do we bring this resolution
where we are neeting the EEO things and that | can dea



wi th a performance problemw thout it being construed as
harassnment over sone EEO al |l egati ons.

TR at 367. M. Vaughan stated that on Septenber 10, 2004, he
contacted Ms. Cermany to ask when the EEO would conplete its
i nvestigation of the conplainant’s allegations agai nst Ms. Jensen.
TR at 368. On Septenber 14, 2004, he again contacted Ms. Gernany
to report that M. Jensen was very upset by the conplainant’s
al l egations, which she believed were false, and had told hi mthat
she would quit Sandia because she could no |onger work in close
proximty to the conplainant. TR at 369.

M. Vaughan stated that no one had ever conplained about
Ms. Jensen’s behavior previously, and that she was a hi ghly val ued
enpl oyee who he could not afford to | ose.

Wth her expertise and her abilities conbined with the
excel l ent worki ng rel ati onshi p she had, not only with the
people that were in Facilities but with the other team
it would have been devastating, yet another blow to a
team| amtying to nmake

TR at 369.

M . Vaughan stated that he is the chairman of Sandia’s Joint Union
Managenment Safety Committee, and that when this commttee net on
Septenber 14, 2004, the conplainant was assigned to provide a
status report on devel opnents since the last neeting with respect
to on-the-job injuries, contributing factors, and safety |essons
| earned. He stated that the conplainant made the conment at this
meeting that sone workers were probably injured away fromwork and
are just trying to get worknen’s conpensation to cover it.
M. Vaughan testified that such a comrent was i nappropriate and
damagi ng to the working rel ati onshi p between uni on representatives
and safety representatives. TR at 371.

M . Vaughan stated that the conplainant wanted to spend too much
time hel ping out at the enmergency operations center, but that was
not his job assignnent.

| guess obviously, he wasn’t happy with his job. And he
says so in his briefs, you know He was distracted, he
was unhappy. He expressed it to [M. Lopez], he
expressed it to ne. | was just wondering, okay, we have
sonmeone who i s disruptive of the teamthat | amtrying to
provi de service. W have soneone who is unhappy. They



don’t like where they are working. W have tried to do
[sone] things that we thought mght be able to be a
wor ki ng rel ationship for both of us, or all three of us,
i ncluding contractor nmanagenent, and it wasn't com ng
together. It was getting worse. It was digressing.

TR at 376. M. Vaughan stated that he believed that it would be
i nappropriate for Sandia to transfer the conplainant to another
assignnment at SNL because the conplainant was the enployee of a
Sandi a contractor.

| don't work to accommpdate contractors like | do
[ Sandi a] enpl oyees. . . . we have fluctuating needs of
business, and that’'s where we wuse contractors to
suppl enent the needs of the business. So far as | amnot
the enpl oyer, I woul dn’t be doing professional
devel opment, and this was sonething [the conpl ainant]
felt he wanted as professional devel opnent and he didn’t
i ke the area that he was working in.

TR at 377. M. Vaughan stated that he believed it was not conmon
for contract enpl oyees of Sandi a change job assi gnnents by nmaking
contacts within the Sandi a organi zation. TR at 378.

M. Vaughan testified that aside from the conplainant, he was
involved in the term nation of two other enployees at SNL. One was
a Sandi a enpl oyee and the other a Sandi a contractor enployee. Wth
regard to the fornmer, he stated that

The termnation of a [Sandia] enployee takes on all of
the legal ramfications wth Sandia as the enployer.
Associated with that, there’s a lot nore, | would say,
responsibility to accommodate, to | ook at opportunities
for reassignnment, to ook at all of the things we m ght
do to try to turn this around.

TR at 380. He stated that the Sandia contractor enployee had
wor ked as a radi ation technician and suffered fromnarcol epsy. M.
Vaughan stated that this technician fell asleep and rolled into a
contam nation area. He was fired because he failed to report that
he had fallen in a contamnation area. TR at 384. M. Vaughan
testified that he knew of no Sandia or contract enployees who had
been fired for reporting a safety issue. |Id.

M . Vaughan offered the followi ng explanation for term nating the
conplainant fromhis position at SNL



It just seened there were two maj or issues that there was
no way to overcone. One was a lot of his co-workers
found himintimdating. There was nothing | could do to
change that. That’'s just the way he was. Nunber two is
the inability to work wth the people who were directing
and controlling the work. Inthis caseit was Carla, and
not able to get along with the team

TR at 385. M. Vaughan testified that the conpl ai nant di scl osures
about LOTO i ssues and safety plans for contractors had nothing to
do with his term nation

There was not hi ng associated with those itens that had to
do with the cause or the reason for termnation
Absol utely nothing associated with those.

TR at 392.

2. Carla Lamb

Ms. Lanb testified that as the Facilities ES&H coordi nat or, her job
made her the team lead for Sandia’s matrix support team in
responding to ES&H concerns and events. She stated that the
Facilities organi zation is responsible for all of the construction
and mai ntenance work at Sandia, and the nmatrix support teamis
designed to nake ES&H experts available to Facilities personnel.

So we have two safety engineers, tw industrial
hygi eni sts, one [radiation] technician, [and] two
environmental folks matrixed fromthe ES&H group .

over to Facilities.

TR at 210. She stated that the conplai nant was one of the safety
engineers in the matri x support team TR at 211.

a. Testinony Concerning LOTO Procedures
Ms. Lanb testified that the April 2004 el ectrical accident involved

a contract enployee who was replacing the ballasts in 277 volt
fluorescent |anps at SNL. 6/ She stated that following this

6/ She explained that fluorescent lanp ballasts transform
el ectrical current into the formneeded to operate fl uorescent
(continued. . .)



accident, a LOTO issue arose over the proper way to shut down the
277 volt lighting systens. She testified that

One of the maintenance people went over to do sonme LOTO
and said that he didn’t have the right LOTO nechani smfor
the sw tch. It had a toggle type switch instead of a
regular light switch that you normally see, so he went
back to his teaml| ead and asked for a new mechani smto do
that. It was ny understanding fromthe teaml ead that he
went and talked to the systens engineer and to [the
conpl ai nant ] in Safety as the person supporting
mai nt enance, could they get wus the right |ock-out
mechani sm

TR at 222. She stated that while they were responding to this
request, M. Thayer, the systens engi neer, stated that

we shoul dn’t be depending on the |ight swtch to turn off
the circuit to the |light because [OSHA] says that you
wi Il not | ock and tag or use the control voltage when you
are working on a system

TR at 222.

Ms. Lanb testified that no one at Sandia had realized until then
that the OSHA requirenent against using control devices for LOTO
applied to light swtches in certain fluorescent systens. TR at
222. She stated that once M. Thayer announced this requirenent,
Sandi a began to work on devel opi ng other neans of cutting power to
the fluorescent |ighting. They proposed to the DCE that for
pur poses of replacing |lanp ballasts, pulling out the in-line fuses
to the ballasts would be an acceptable nethod of cutting power
because it would be a variation of the “cord and plug” nethod that
is acceptable under OSHA rules. TR at 223-224. She stated that
the DCE eventually accepted this proposal, but added the
requi renent that the fuses be tagged out when they are renoved. TR
at 224.

Ms. Lanb testified that the conplainant was a part of the give and
take and exploration to develop the best way to cut power to the
fluorescent lights that net OSHA requirenents. TR at 226. She
stated that she was not directly involved in this dial ogue, but

6/ (...continued)
bul bs. TR at 221.



understood that “everything was noving forward” with a plan based
on renoving in-line fuses. TR at 226-227.

Ms. Lanb testified that it cane to her attention that the
conplainant still felt that there was a problem that it wasn't
bei ng resol ved appropriately. TR at 226. She stated that she had
spoken to Greg Anderson, her team |l ead for Sandi a subcontractors,
and that M. Anderson reported that the conpl ai nant had i ssues with
Sandi a’ s approach of renoving in-line fuses. She testified that
she understood fromher conversation with M. Anderson that Sandi a
had

met with the contractors [and told then] that we woul d
use the fuses, that we would not lock and tag at the
switch, depending on the 110 circuit, so we were no
| onger depending on 277 [control circuits], and they were
resolving the issue whether that would be treated with
cord and plug. That is how | renenber that issue.

TR at 238. She stated that based on her conversation with M.
Anderson, she went to talk to the conpl ai nant about LOTO for the
277 volt fluorescent I|ights. TR at 238. She stated that she
expl ai ned to the conpl ai nant that in addition to perform ng LOTO on
the light swtch

on the 277 [volt lighting systen], they would al so ensure
there was an in-line fuse [to disconnect] or bring in a
gqualified electrician to go to the panels.

TR at 227. She stated that during this conversation, the
conpl ai nant kept insisting that she take the issue of appropriate
LOTO on the 277 volt lighting systemto Sandia’s Electrical Safety
Commttee. She testified that she finally said to him

You know, you want to take it to the Electrical Safety
Commttee, go on, take it to the Electrical Safety
Commttee, but | don't feel the need to do that. If you
need to take it to them feel free. Go ahead. |If they
want to conme and tell us that we need to do sonething
different, that’s fine, but | amnot going to take that
step. | don’'t think we need to do that. W are working
in a safe manner, you know.

TR at 229. M. Lanb testified that everybody felt confortable that
pulling an in-line fuse was a safe solution, and that the only
gquestion was whether the DOE would agree that pulling a fuse was



a “cord and plug” disconnection acceptabl e under OSHA regul ati ons.
TR at 229.

b. Testinony Concerning the Conpl ai nant’s Wrkpl ace Behavi or and
Per f or mance | ssues

Ms. Lanb testified that as the Facilities ES&H coordi nator, she was
responsi ble for organizing a response to ES&H concerns or events.
She stated that she functioned as the teamlead for the Facilities
Support G oup, which consisted of tw safety engineers, two
i ndustri al hygi eni st s, one radiation technician, and two
environnental experts matrixed from the ES&H group over to
Facilities. TR at 209-210.

She stated that in 2003 and early 2004, she had been occupied with
i ssues of safety engineering and industrial hygi ene, and had not
had a lot of contact with the conplainant who, as the safety
engi neer supporting mai ntenance, interfaced chiefly with the team
|l eads at the Facilities Division. TR at 211-212. She stated that
“it seenmed kind of awkward sonetines with Casey” and that *“I
remenber at one point thinking that | needed to be friendlier and
talk to himnore.” TR at 212. She testified that because she was
often overseeing the work of Ms. Jensen, who sat across fromthe
conpl ai nant, she made an effort “to stop and say hello [to the
conplainant], try to be friendlier, try to talk nore.” TR at 213.
She stated that this approach “didn't seem to really make a
di fference” and because she had good feedback fromthe team | eads
about the conplainant, “lI just decided it would be nore of a hands
off kind of situation . . . .” TR at 218.

Ms. Lanb testified that Ms. Jensen was finding it difficult to
interact with the conplainant. She stated that previously
Ms. Jensen and Ms. Mnton would team up and inspect spaces
toget her, but that “we were having problens with Ann [Jensen] and
[the conpl ai nant] kind of team ng on the process.”

Just everything seened really bad, so | went to talk to
Johnny [ Vaughan]. | said, “Johnny, can you help us? Can
you hel p us figure out what we need to do here? How can
we nmake this better?”

At that tinme | learned that Casey had nade conplaints
about his interfaces with ne, and with Ann. So | tried
totalk to him hetriedto talk to Casey, but Casey went
and talked to Johnny that he wasn't happy with the



interface, | wasn’t happy with the interface, Ann wasn’t
happy wwth the interface. It wasn't going snoothly.

TR at 215. Ms. Lanb stated that she never “did anything that |
would feel was sexual in nature to Casey.” TR at 215. She
recalled a conversation with the conplainant about blood sugar
where she referred to PMS synptons affecting bl ood sugar.

The conversation [with the conplainant] kind of stopped
right there so - |like sonehow | felt |ike maybe | had
said sonething that | shouldn’t have. So we never had a
conversation about bl ood sugar or exercise again. That's
the only tinme. | just renmenbered it because it seened
kind of like it ended sort of strange.

TR at 216. She stated that she told M. Vaughan two weeks after
his My 2004 efforts to inprove their interactions, that her
ability to communicate with the conpl ai nant was “getting worse and
not better; that we just weren’'t communicating.” TR at 249.

3. Don Ker ekes

M. Kerekes testified that he works as a |anmper performng
mai nt enance and repair work on the lighting systens for Sandia siXx
and a half years. He stated that he is an apprentice el ectrician.
TR at 167. He stated that when he cane to work at Sandia, he
followed a LOTO procedure that involved turning off the Iight
switch and putting a device on the switch that | ocks the switch in
the off position. TR at 168. He stated that within six nonths of
starting work a Sandia, he reported to his nanager that there were
light switches at Sandia that he could not lock out with the
device. TR at 169. He stated that his nanager reported to him
t hat Sandi a was consi deri ng vari ous options, such as maki ng devi ces
that would fit the various light switches in use at Sandia. TR at
170. He stated that he finally was instructed to use one of two
opti ons.

|f there’'s a fuse in the fixture, | was allowed to | ock
out there. |If there wasn’t, and | couldn’'t do it at the
switch, we had to go to the breaker.

TR at 171.

M. Kerekes testified that all of the buildings constructed at
Sandia within the [ast twenty years use 277 volt lighting. TR at
172. He stated that he perfornms the same LOTO procedures on both



the 277 volt lighting and the ol der 120 volt lighting systens. He
stated that he uses the toggle switch LOTO device on both the 120
and 277 volt systens, but that in addition

we are checking for zero voltage before we cut anything
or put ourselves in danger, so | amwearing ny [personal
protective equipnment] while | am doing the voltage
checki ng.

TR at 173.
4. Di ane Nakos

Ms. Nakos testified that from 1992 until July of 2005, she worked
as a consultant in Sandia’ s EEO and AA Departnment. TR at 174-175.
She stated that she net with the conpl ai nant and his enpl oyer, M.
Lopez, in January 2004, because the conpl ai nant was concer ned about
a female enployee in his work area who “was naybe brushing up
agai nst himnore often that he felt confortable.” TR at 176. She
stated that the conplainant also expressed a concern that the
femal e co-worker had touched himto illustrate where a friend of
hers was bitten by a bug. TR at 177. She stated that she told the
conpl ai nant that she had a | ot of experience and training in policy
vi ol ations concerning harassnent, and that “in ny view the
all egations did not rise to the level of violation.” TR at 179.
She stated that she agreed to neet with the fenmal e co-worker and
have a discussion with her about the behavior. ld. She stated
t hat when she spoke to the fenal e co-worker

she was stunned, she was really devastated. She was
nmortified to think that her behaviors «could be
interpreted in any way as being renotely of a sexual
nature. She was very upset and confused as to why her
behavi or woul d be construed that way.

TR at 180.

Ms. Nakos testified that in July 2004, she again net with the
conpl ai nant and Ms. Lopez. She stated that the conpl ai nant raised
sone safety concerns regarding LOTO “that | felt were nore
appropriately addressed through his managenent team” TR at 182.
She stated that he also raised concerns about inappropriate
comments nmade by Ms. Lanmb. She stated that none of the alleged
comments made by Ms. Lanb appeared to violate any EEO or Sandi a
Et hi cs standards of behavior. She testified that



But at the end of the second interview, | did get the
sense that he had difficulties working wwth the wonen in
the organization. It started to forma pattern and the

al | egations were such that sone of the comments were what
| would deem nore as standard office - you know, where
are you goi ng this weekend, what did you do this weekend.
Those kinds of things are fairly standard in the
wor kpl ace.

TR at 185.

Ms. Nakos stated that on August 3, 2004, she net with M. Vaughan
and Ms. Gernmany because the conpl ai nant had now made conpl ai nants
about three female co-workers, and they needed to assess the
situation. She stated that customarily EEO consultants woul d ask
a supervisor to wait until the results of an investigation are
conpl eted before they take action. TR at 187.

She stated that they discussed concerns raised by sonme of
M. Vaughan'’s staff concerning his refusal to be a team pl ayer.

And that was inportant, | think, because the workl oad was
i ncreasing, and they needed people to work in teans
better. And | believe that M. von Bargen was refusing
to do that, wanting to work on his own and not really
interested in working with others.

TR at 187. She stated that she could not recall if the neeting
resulted in any consensus for action. TR at 187.

5. Anthony Chavez

M. Chavez testified that in 2003 and 2004 he was Sandi a s project
manager for service contracts at SNL. TR at 197. He stated that
Sandi a had about fifty service contracts and that Sandi a managenent
understood that not all of these contractors had approved safety
pl ans for the work they were performng at SNL. He testified that
the conplainant was assigned that task of determ ning which
contractors had safety plans. TR at 199.

M. Chavez stated that he worked with Ms. Lanb when she was the
Facilities ES&H coordinator and that he believed that she was
know edgeabl e about electrical safety and concerned about safety
i ssues. TR at 199-201.



He stated that he generally was able to have di scussions of safety
i ssues with the conpl ainant, but that when the conpl ai nant becane
red-faced and rai sed his voice, “lI just tended to put it off and we
woul d talk about it at a later date.” TR at 202.

6. Geg Kirsch

M. Kirsch testified that he started working at SNL in 2002 as a
contract safety engineer and is currently a Sandi a enpl oyee. TR at
264- 265. He stated that he worked with the conplainant in the
Facilities Support Goup, and that the conplai nant was assigned
mai nt enance safety activities while he and Ms. M nton focused on
construction and service contracts. TR at 265-266.

He stated that on a few occasions he overheard the conplai nant
havi ng angry conversations on the tel ephone, and on one occasi on he
heard the conpl ai nant call sonmeone who he was speaking to on the
tel ephone a “[expletive deleted] idiot.” TR at 268-270.

He stated that prior to the conplainant’s arrival the Facilities
Support Group “was a good, cohesive teamand we got a | ot done and
there was a | ot of sense of team work and acconplishnent.” TR at
266. He stated that after the conplainant went to the EEO in
January 2004 about the behavior of a femal e coworker, he spoke with
the femal e enpl oyee.

And she basically said sonmebody had said sone stuff that
was not true and nmade t he work envi ronnment i npossible for
her to stay there. And she was very unconfortable and
very teary and very upset.

TR at 268. He stated that he never observed this femal e coworker
acting in a sexually aggressive manner. TR at 275. M. Kirsch
testified that Ms. Jensen is very pleasant to work with and does
not have a sexual ly aggressive personality. TR at 276

Wth regard to Ms. Lanb, M. Kirsch testified that he advi ses her
frequently on safety matters. He stated that they have frequent
di sagreenents, and she often asks himto justify his position. TR
at 277-278. He stated that Ms. Lanb is very conmitted to keeping
peopl e safe. TR at 281. He stated that he still has di sagreenents
with Ms. Lanb on safety i ssues but has never felt that his position
at SNL was j eopardi zed by those disagreenments. He testified that
“I noved up raising safety concerns.” TR at 282.



He stated that after the conplainant arrived, the nood of the
Facilities Support G oup shifted and becane “uptight.”

You want it to flow, especially if you have a |ot of
extra work. And | think it affected kind of the
teammork. The intensity was different, you know. |f you
are worried about other people and their communicati on,
that energy, it kind of takes away from what you are
trying to get done, so | think froma teamwrk standard
it dropped off.

TR at 272. He stated that team camaraderie returned after the
conpl ainant was term nated. 1d.

7. Omnen Cermany

Ms. Germany stated that she has worked as an anal yst at Sandia’s
EEO and AA departnent since 1992, performng consultations and
investigations related to Sandia ethics policies and federal civil
rights laws. TR at 292-293. She stated that on July 26, 2004, she
met with the conplainant, who discussed coments nade to him by
Ms. Lanmb and Ms. Jensen that he found offensive. She stated that
she had a tel ephone conference with Ms. Lopez, who told her that
she hoped to nove the conpl ai nant within the next coupl e of nonths.
TR at 296-297. She stated that at a later, debrief neeting
attended by the conplainant and Ms. Lopez, she indicated to him
that the comments of Ms. Lanmb and Ms. Jensen did not rise to the
| evel of either an EEO or a Sandia policy violation. TR at 302.

Ms. Gernmany testified that the conplainant told her that he was
trying to avoid Ms. Jensen and Ms. Lanb. TR at 298. She stated
that in a Septenber 8, 2004 tel ephone conversation with M. Vaughan

M. Vaughan told me that M. von Bargen was doing
everything in his power to not have interactions wth
[ Ms. Lanb], and that a | ot of things that shoul d be going
to [Ms. Lanb], M. von Bargen was actually bringing to
M . Vaughan.

TR at 300. She stated that M. Vaughan also reported that Ms.
Jensen had cone to him and stated that she was getting nervous
because of sone of the conplainant’s reactions to her. 1d. She
stated that M. Vaughan told her that the conplainant was not a
“viable candidate” for transfer to another Sandia organization
because of his “interpersonal behaviors” which included avoi dance,



bel | i gerence, and being withdrawn. TR at 301. She stated that she
was not surprised when M. Vaughan term nated the conplainant
because of the personality issues that the conplai nant was havi ng

created a |l ot of disturbance within the work group to the
i npact of decreasing productivity within the group. Team
work was affected, and based on what | knew of the
situation, it seenmed to all be pointed towards M. von
Bargen and his behaviors, his reactions to people, and
the fact that he did not seemto want to cooperate with
ot hers.

TR at 301.
8. Ann Jensen

Ms. Jensen testified that she is a Sandi a contract enpl oyee worki ng
as an industrial hygienist with the Facilities Support G oup since
1999. TR at 319-320. She stated that wth maintenance and
construction ES&H i ssues

it was essential that you be a team working together,
because it’s a pretty fast pace to the edge of chaos ki nd
of environnent.

TR at 320. She stated that it was inportant for menbers of the
teamto consult with each other concerning ES&H i ssues. TR at 321.

Ms. Jensen testified that she worked out of a cubicle space that
was across the corridor fromthe conpl ai nant’ s cubicl e.

So it's a pretty close environnent, and as | nentioned,
you can hear over the cubby walls, so there wasn’t a | ot
of privacy. People oftentinmes would take a cell phone
and go outside if they wanted to have a private
conversation. So | did, in fact hear [the conpl ai nant]
on a couple of occasions on the tel ephone in an upset
condition. And | can only renenber one tinme when he was
- it was a banking type of business - and he was really
upset.

TR at 322.
Ms. Jensen stated that in |ate January, early February 2004, a

recently hired femal e co-worker told her that someone had accused
her of harassnent and that this fenale co-worker “was in total and



conplete distress.” TR at 327. She stated that the co-worker
eventually left and that it was an “imense | 0oss” to the Facilities
Support Group. TR at 327.

Ms. Jensen stated that when the conpl ai nant was hired, she | ooked
forward to working closely with him because i ndustrial hygi ene and
safety experts in the Facilities Support G oup constituted a “sub
teamwi thin the larger team” TR at 327. She testified that she
never intended to say anything inappropriate or personal in her
efforts to be friendly with him TR at 329. She stated that she
once referred to himas a SNAG or Sensitive New Age Quy because
sonmeone had used that term to describe her husband and she
considered it a conplenent. TR at 330.

Ms. Jensen testified that when she was asked to neet wth an EEO
i nterviewer, she was not aware that the conpl ai nant had accused her
of harassing behavior. She was told that the interview was about
tension in the workplace. TR at 330. She stated that she never
made i nappropriate comments to the conplainant concerning a visit
to her doctor. TR at 331. She stated that her working
relationship with the conpl ai nant deteri orated.

| can’t give you a date or tinme, but there was a tine, a
specific tinme, when | was obviously irritating to him
Again, he and | were to have been a subset of the |arger

matri xed organization, and things that | was doing,
sayi ng, were obviously extrenely - not just slightly but
extrenely - irritating to him

| was in ny 50's by then, and | had never, never

experlenced a work setting - | nmean, | mght have
irritated people. | probably did. But | had never been
inasituation where it was so overt, and | felt |ike our
ability to work as a sub team- | nean it was not only
conprom sed it just wasn’'t there. It wasn’'t happeni ng.

TR at 332. She stated that it was inpossible to “bounce ideas”
wi th the conpl ai nant or to ask for his assistance with a task. Id.
She testified that, towards the end, the conplainant refused to
make eye contact with her when they communi cated. TR at 333. She
testified that she sonetines touches a person’s arm or shoul der
when she is conversing with them but that she recall ed no i nstance
where she touched the conpl ainant after he told her not to do so.
TR at 334. She stated that other than the conpl ai nant, no one has
ever filed any sort of conplaint against her. |Id.



C. COWA' s witness: Edna Lopez

Ms. Lopez testified that she is the President of COWA, a conpany
that supplies individuals for different governnent entities, and
that it has about 180 enpl oyees working on contracts at SNL. TR at
313. She stated that she was present at a nunber of neetings with
the conplainant, M. Germany, M. Nakos and M. Vaughan. She
stated that when Sandi a officials would convey concerns or probl ens
regardi ng the conpl ainant to her, she would convey those concerns
to the conplainant in her capacity as his enployer. TR at 314.

Ms. Lopez stated that in July 2004, she told the conpl ai nant that
she thought that he should actively be seeking other enploynent.
TR at 315. She testified that beginning in July, COWA s recruiter
began working with the conpl ainant to place himin another position
at Sandia or el sewhere. M. Lopez stated that she instructed the
conpl ainant to look at Sandia s website for job announcenent and
that the recruiter began to send himthe job listings collected by
COWA. TR at 342.

Ms. Lopez testified that she was not surprised when Sandia
term nated t he conpl ai nant’ s contract. She stated that for several
nmont hs her staff had been tracking various problens raised by
Sandi a regardi ng t he conpl ai nant, and that this was unusual for one
of her contract enployees. TR at 315. She stated that in the
conpl ai nant’s case, she was notified that “his contract was just
going to be termnated, that [ M. Vaughan] no |onger had work to
support the contract.” TR at 316. In a previous conversation with
M . Vaughan, he rejected her suggestion that she nmake a witten
report on the conplainant’s problens in the workpl ace.

| nean, usually if we are having a situation with an

enployee and we wite them up, it’s alnost |Iike
[term nation] will happen within 30 days, because peopl e
don’t change. But [M. Vaughan] said, “Wll, let’s
wait.”

TR at 317. Ms. Lopez testified that unlike sone enpl oyees who have
been fired from SNL for security breaches or other serious
infractions, she does not believe that the conplainant is barred
from seeking future enploynent at SNL, and that COVWPA would be
willing to submit his resune to Sandia for a future position at SNL.
TR at 343- 346



V. Legal Standards Governing This Case
A.  The Conpl ai nant’ s Burden

Initially, in a Part 708 proceeding, the burden is on the
conpl ainant to establish

by a preponderance of the evidence that he or she nade a
di scl osure, participated in a proceeding, or refused to
participate, as described under § 708.5, and that such
act was a contributing factor in one or nore all eged acts
of retaliation against the enployee by the contractor.

10 C F.R 8§ 708. 29.

It is ny task, as the finder of fact in this Part 708 proceeding,
to weigh the sufficiency of the evidence that has been presented by
the conpl ai nant. "Preponderance of the evidence" is proof
sufficient to persuade the finder of fact that a propositionis nore
likely true than not true when wei ghed agai nst the evi dence opposed
to it. See Hopkins v. Price Waterhouse, 737 F. Supp. 1202, 1206
(D.D.C. 1990) (Hopkins); 2 McCorm ck on Evidence 8§ 339 at 439 (4th
Ed. 1992).

B. The Contractor's Burden

If I find that the conplainant has net his threshold burden, the
burden of proof shifts to the contractor. Sandia and COVPA nust
t hen prove, by "cl ear and convi nci ng" evi dence, that they woul d have
taken the sane personnel actions regarding the conplai nant absent
t he protected di sclosure. "Cd ear and convi nci ng" evidence is a nore
stringent standard; it requires a degree of persuasion higher than
mere preponderance of the evidence, but |ess than "beyond a
reasonabl e doubt”. See Hopkins, 737 F. Supp. at 1204 n.3. Thus,
if the conplainant has established that it is nore |ikely than not
that he made a protected disclosure that was a contributing factor
to an adverse personnel action taken by his enployers, Sandia and
COMPA nust convince ne that they clearly would have taken this
adverse action had the conplainant never made this protected
di scl osure.



V. Analysis
A. The Conplaint Was Tinely Fil ed

In its Initial Brief in this proceeding, Sandia asserted that the
conplainant’s Part 708 conpl ai nt was  not tinmely filed.
Specifically, Sandia states that the filing date |isted on the first
page of the RO is June 15, 2005, and that the RO at page 2
contains the statenent that “M. von Bargen filed this Conplaint on
June 15, 2005.” Because the Part 708 regul ations provide that a
conplainant has 90 days to file a conplaint, and because the
conpl ai nant was term nated by Sandi a on Septenber 20, 2004, Sandi a
contends that this conplaint is untinely and the OHA does not have
jurisdiction inthis matter. Sandia's Initial Brief at 1. | find
no nerit to this argunent. While the Part 708 regul ati ons provide
a ninety-day period for filing these conplaints, the initial filing
of a conplaint is not with the OHA, but with the “Head of the Field
Elenent at the DCE field elenment with jurisdiction over the
contract.” 10 CF.R § 708.10(b). The conplainant’s Part 708
conplaint is signed and dated Novenber 12, 2004, and an attached e-
mail fromthe conplainant to Ms. Eva A ow Brownl ow at the DOE field
of fi ce dated Novenber 19, 2004, indicates that Ms. Brownl ow al r eady
was review ng the conpl aint on Novenber 19'". The date of June 15,
2005, is the date on which the DOE field office forwarded the
conplaint to the OHA for an investigation and a hearing. See 10
CF.R 8 708.21. Accordingly, |I find that there is anple evidence
to establish that this conplaint was tinely filed and was being
reviewed by the DOE field office in Novenber 2004, well wthin
ni nety days of the conplainant’s term nation.

B. The Conpl ainant Made a Protected D sclosure

As noted above, in order for the information that the conplai nant
allegedly disclosed to M. Lanb and M. Vaughan in 2004 to
constitute a protected disclosure under Part 708, the conpl ai nant
must reasonably believe that the information reveals one of the
fol | ow ng:

(1) A substantial violation of a law, rule, or
regul ati on;

(2) A substantial and specific danger to enpl oyees or to
public health or safety; or



(3) Fraud, gross m smanagenent, gross waste of funds, or
abuse of authority .

10 CF.R 8§ 708.5(a)(l), (2) and (3). Throughout this proceeding,
t he conpl ai nant has contended that his June 17, 2004, disclosure to
Ms. Lanb that light switch LOTO procedures at SNL viol ated OSHA
safety regul ati ons was protected because it reveal ed a substanti al
and specific danger to enpl oyees or to public health or safety under
10 CF.R §8708.5(a)(2). However, in order for his statement to Ms.
Lanmb to be a protected disclosure of a health and safety concern
under Part 708, the conplainant nust have had a reasonabl e beli ef
at the tinme that he made the statenent that the LOTO practices on
lighting systens at SNL constituted a “substantial and specific
danger” to SNL enpl oyees. The conpl ai nant asserts that he had such
a belief, and that it was based upon: (1) his research on current
OSHA rul i ngs concerning the use of control devices for LOTO (2) his
e-mail correspondence wth a Mcrolite conpany representative
concerning the proper way to cut off power to their 277 volt
lighting system and (3) his education and years of work experience
as a safety engineer. As discussed below, ny review of the
testi nony and other evidence in the record of this proceedi ng | eads
me to conclude that the conpl ainant made a disclosure to Ms. Lanb
on or about June 17, 2004, that was based on his reasonabl e belief
that Sandia was inproperly performng LOTO on |ight swtches, and
that these LOTO practices presented “a substantial and specific
danger to enpl oyees or to public health and safety” protected under
Part 708.

1. The Conpl ai nant Disclosed to Ms. Lanb and M. Vaughan that
Sandia’s Light Switch LOTO Practices Violated OSHA Safety
Regul ati ons

As the summary of his testinony at the hearing indicates, the
conpl ai nant contends that on June 17, 2004, he informed Ms. Lanb
that the applicable OSHA safety regulation at 29 C.F. R § 1910. 147
does not allow controll ed devices such as |light switches to be used
to performLOTO. In her testinony at the hearing, Ms. Lanb stated
that she recall ed having a conversation with the conpl ai nant where

he “was still concerned that we were using the switch that was
controlling the lighting panel” to perform LOTO on the 277 volt
lighting system TR at 277. | conclude fromthis testinony that

the conplainant did say to Ms. Lanb that the use of |ight swtches
for LOTO viol ated OSHA safety regul ati ons.



| also find that the conplainant’s Septenber 14, 2004 e-mail to
M . Vaughan constituted the disclosure of a safety concern. 1In his
e-mail, entitled “RE: Light Switch LOTO - regulatory requirenments
clarified”, he refers to his June 17, 2004 conversation wth
Ms. Lanb and states that he told her that the OSHA safety
regul ations prohibit the use of a “control device”, i.e., a |light
swtch, for LOTO H's e-mail then recounts her alleged rejection
of his advice. Wiile the primary purpose of the Septenber 14, 2004
e-mai |l appears to be to inform M. Vaughan of M. Lanb’s all eged
rejection of the conplainant’s earlier safety disclosure, the facts
di scussed in the e-mai|l repeat the conplainant’s earlier statenents
that it is unsafe to use control devices for electrical LOTO

| do not believe that the conplainant has shown that he nade the
ot her all eged disclosures concerning |lighting system LOTO that he
di scussed at the hearing. He did not attenpt to corroborate the
all eged statenents that he nade to M. Bultnman or M. Gonez
following his conversation with Ms. Lanb. Nor is there any support
in the record for his assertion that he specifically stated to
Ms. Lanb or M. Vaughan that he had safety concerns about Sandia’ s
practice of cutting power to |lanp ballasts by renmoving the in-line
fuse. Accordingly, inny analysis below, | will exam ne whet her the
conpl ai nant reasonably believed on June 17 and Septenber 14, 2004,
that Sandia's practice of |locking out light switches on Mcrolite
277 volt lighting systens constituted a substantial danger to the
enpl oyees servicing light fixtures at SNL.

2. The Conpl ainant Had a Rational and Reasonable Belief that the
use of Light Switches to PerformLOTOon Mcrolite 277 Volt Lighting
Systens was a Safety Concern

Based on the testinony and evidence at the Hearing, | find that the
i ndi vi dual reasonably believed that his June 17, 2004, disclosure
to Ms. Lanb and his Septenber 14, 2004, disclosure to M. Vaughan
provided information of a significant safety issue at SNL. The
conpl ainant stated at the hearing that he contacted a Mcrolite
conpany representative by e-nail after the April 2004 accident and
asked him how Mcrolite reconmmended that power to the Ilighting
system be cut off for servicing. The Mcrolite representative,
M. Steve Jaskow ak, replied by e-mail on June 3, 2004, and stated
t hat power should be cut off by going to the electrical panel and
turning off the breaker switch that is feeding power to the |lighting
panel being serviced. He specifically noted that turning off the
“control voltage” to the lighting panel at the light swtch wll
have “no effect on the actual [power] |oads” running to the |ighting



panel . E-mail from M. Jaskow ak to Conplainant’s Novenber 12,
2004 Part 708 Conpl ai nt.

The conplainant testified that he also discovered prior to his
conversation with Ms. Lanb that, in 2003, OSHA had interpreted its
LOTOregulation to forbid the use of Iight switches or other control
devices to lock out electrical systens. This reading of OSHA
requi renents i s supported by an e-nai |l that the conpl ai nant recei ved
from M. Thayer on June 17, 2004, and the hearing testinony of
M . Vaughan. Accordingly, | find that when the conpl ai nant had his
conversations with M. Lanb concerning light switch LOTO on the
Mcrolite 277 volt lighting system he had a reasonabl e belief that
| ocking out the Iight switch would be ineffective in cutting power
to the lighting panel.

Theref ore, based on the testinony and evidence in the record, | find
that the information known by the conplainant at the tinme of his
June 17, 2004 conversation with Ms. Lanb was sufficient to provide
himwi th a reasonabl e belief that using light swtch LOTO as a neans
of cutting power to the Mcrolite 277 volt lighting system was
i neffective and consi dered a dangerous practice by OSHA

3. The Conpl ainant’s June 2004 Disclosure to Ms. Lanb and His
Sept enber 2004 Di scl osure to M. Vaughan Reveal ed A Substantial and
Speci fic Danger to Enpl oyees at SNL

The conpl ai nant has shown that he reasonably believed that |ight
switch LOTOwas an i neffective and t herefore unsafe nmeans of cutting
power to the Mcrolite 277 volt lighting system However, Sandia
argues that the conplainant’s disclosure of this fact to Ms. Lanb
and M. Vaughan did not reveal a substantial and specific danger to
the safety of Sandia enployees. It first contends that no
substantial or specific danger can exi st because at the tine the
conpl ai nant made his disclosures, Sandia had stopped using |ight
switches for LOTO and that it never resuned this practice.

| find this argunent to be without nmerit. The record indicates that
Sandi a had tenporarily halted the servicing of its Iighting systens
while it investigated the causes of the April 2004 accident.
However, it is clear that at sone point Sandia would resune the
servicing of its lighting fixtures, and therefore the conpl ainant’s
statenents that Sandia s LOTO practice was unsafe procedure for
servicing the 277 volt lighting systemis protected under Part 708.
A danger, by definition, generally involves an elenent of future



possibility and risk.7/ Moreover, the regul atory | anguage does not
state that the danger nust be “imm nent” or “imredi ate” as a neans
of restricting this aspect of the termi s neaning. See Curtis Hall,
29 DOE T 87,022 at 89,113 (2007). Sandia argues that at the tine
of the conplainant’s conversation with Ms. Lanb, Sandi a al ready had
established a policy of elimnating light switch LOTO from its
safety procedures. | find that this contention is not supported by
t he record. As |ate as June 16, 2007, M. Cerutti, a Sandia
manager, e-nmailed the conplainant and M. Vaughan that it was
i nportant that “the huge nunmber of [light] switches that will be
installed in the MESA conplex will be ones that we can | ock out at
the individual switches.” Light Switch LOTO e-mail string, Sandia
Hearing Exhibit 5C. In his Septenber 14, 2004, e-mail to
M. Vaughan, the conplainant states that he brought M. Lanb’'s
resistance to ending light switch LOTO to the attention of
M . Vaughan follow ng his June 17, 2004, conversation with her, and
that this resulted in M. Vaughan’s June 17, 2004, e-mail to M.
Lanb in which he stated that |ocking out |ight sw tches “does not
provide the power isolation required by OSHA” and stated that
“breaker isolation” or in sone cases the renoval of fuses should be
used to cut power in the future. Sandia Hearing Exhibit 5A. The
conplainant’s recollection of Ms. Lanb’s resistance to ending |ight
switch LOTO i s supported by her hearing testinony.

what | understood from the conversation was that Casey
was still concerned that we were using the switch that
was controlling the lighting panel, and | expl ai ned that
we were not depending on that. |[|f people also wanted to
put the Lock-Qut-Tag-Qut switch on that, we thought that
was the best practice.

TR at 227. Accordingly, Sandia has not shown that it had changed
its policy toelimnate |ight swtch LOTOprior to the conplainant’s
June 17, 2004 conversation with Ms. Lanb. It is inportant to note

7/ “DANCER, the general term inplies the contingent evil
(troubled by the danger that the manuscript will be |ost -
Carl Van Doren)(realizing that the buffalo in the United
States were in danger of becomng extinct - Aner. Quide

Series: N H)(the dangers of travel by air) (the danger of
| owering one’'s standards) PERIL inplies nore strongly the
i mm nence and fearfulness of the danger (the ship was in
deadly peril of seizure by nutineers - C.C. Cutler)” Wbster’s
Third International Dictionary, Unabridged, G&C Merriam
Conpany, 1964 at 573.



t hat Sandi a al so woul d have to convince ne that the conpl ai nant was
aware that this LOTO practice had been changed.

Mor eover, Sandia has not shown that it stopped using |ight switch
LOTO when it resuned servicing its lighting systens follow ng the
April 2004 accident. Al t hough M. Vaughan testified that the
practice has stopped at Sandia [TR at 408], the statenents of
anot her Sandia wtness contradict this testinony. M. Kerekes, a
lighting technician, testified that he continues to use a toggle
switch LOTO device to lock out the light swtches at Sandia. TR at
173. Accordingly, | find that the conplainant’s disclosures
concerning the dangers of light switch LOTO revealed a specific
danger that concerned Sandi a enpl oyees.

Final ly, Sandi a argues that the conpl ai nant’ s di scl osure about |i ght
switch LOTO did not constitute a substantial danger to Sandia
enpl oyees because Sandia did not rely exclusively on light switch
LOTO to cut power to the Mcrolite 277 volt |ighting panels. | t
stated that the |ongstanding practice of electricians at Sandia is
to pull the in-line fuse to the lanp ballasts in the individual
[ ighting panels prior to repairing or replacing those ballasts. M.
Vaughan testified that it is now Sandia policy to either disconnect
t hese fuses using a LOTO device or, where no in-line fuse exists,
to | ock out the power at the breaker box. However, in his testinony
at the hearing, the conpl ainant stated that he did not believe that
pulling the fuse to the lanp ballast was an adequate safety
practice, because electricity would continue to flowto other parts
of the lighting panel and coul d expose a mai ntenance worker to the
ri sk of shock. TR at 26-27. In his June 17, 2004 e-mail, M.
Thayer stated that

My recommendation is that all fixture LOTO be done at the
circuit breaker where possible, as this is the safest
met hod. From talking to Geg Anderson, Facilities
Mai nt enance, it is common practice to repl ace ball asts by
removing the fixture fuse to the ballast; this is
guesti onabl e, but it does di sconnect the power
conduct ors.

Sandi a Heari ng Exhi bit 5B.

| find that the conplainant has established that he reasonably
believed that there are dangers inherent in cutting off power to
only a portion of a lighting unit when servicing that unit. 1| also
find that it was reasonable for the conplainant to believe that
Sandia’ s practice of ineffective light swtch LOTO coupled with



pulling the fuse within a lighting fixture created a substanti al
danger of injury to enpl oyees.

In Iight of the evidence di scussed above, | find that the evidence
in this proceeding indicates that the conplainant reasonably
believed that his June 17, 2004 disclosure to Ms. Lanb and his
Sept enber 14, 2004 di sclosure to M. Vaughan reveal ed a substanti al
and specific danger to the health and safety of Sandia enpl oyees,
and therefore constitute the type of disclosures that Part 708 was
desi gned to encourage and protect.

C. The Conplainant’s Alleged Retaliations

As discussed above, the RO finds that Sandia took an adverse
personnel action affecting the conplainant when M. Vaughan
term nated his enploynent at SNL on Septenber 20, 2004. See RO
at 5. | agree that Sandia's decision to discharge the conpl ai nant
fromhis position at SNL neets the definition of a “retaliation” as
that termis defined in Part 708. See 10 C.F.R § 708. 2.

In his Novenber 2004 conplaint, the conplainant al so asserts that
Sandi a retal i ated against himin the period imediately prior to his
di sm ssal . He asserts that, at that time, M. Vaughan and ot her
Sandia nanagers failed to assist himin transferring out of his
position in the Facilities division to another position at SNL

The conpl ai nant did not explaininhis filings or at the hearing why
he believed that Sandi a woul d under normal circunstances assist him
with a transfer to another Sandia position. | ndeed, his closing
argunent does not refer at all tothis alleged retaliation. 1In his
testinmony, the conplainant did not identify any subcontractor
enpl oyees who have been assisted by Sandia in transferring to ot her
positions.

Al t hough Sandia may sonetinmes assist subcontractor enployees in
transferring to different positions within Sandia, there is no
evidence that such assistance wth transfers is customarily
provi ded. | ndeed, there is sone evidence from the hearing which
indicates the contrary. In his testinony, M. Vaughan stated that
he believed it was not common for subcontractor enpl oyees of Sandi a
to get assistance from Sandia managers to change job assignnents
within the Sandia organization, and that he did not consider it
proper for the conplainant to ask him for assistance with such a
transfer. TR at 377-378. He testified that because Sandi a was not
the conplainant’s enployer, he did not believe that he was



responsi bl e for the conpl ai nant’ s “prof essi onal devel opnent” at SNL.
TR at 377.

Wiile there is no evidence that Sandia commonly assists its
subcontractor enpl oyees in changing jobs, M. Lopez testified that
the conplainant’s subcontractor enployer, COWA, is regularly
engaged in seeking transfer or replacenent positions for its
enployees. In this regard, Ms. Lopez testified that beginning in
July 2004, she was counseling the conplainant on |ocating a new
position at SNL and that COWPA' s recruiter was sending him job
l[istings. TR at 342.

Accordi ngly, the conpl ai nant has not established by a preponderance
of the evidence that Sandia’s refusal to assist the conplainant in
transferring to another position at SNL constituted a Part 708
“retaliation.”

D. The Conplainant’s Protected Disclosures Wre a Contributing
Factor to H's Dism ssal from SNL

Under 10 C.F.R 8§ 708.29, the conplainant nust also show that his
protected di sclosures were a contributing factor with respect to a
particul ar alleged retaliation taken agai nst him See Hel en Gai di ne
gl esbee, 24 DCE § 87,507 (1994).8/ A protected disclosure may be
a contributing factor to an adverse personnel action where “the
official taking the action has actual or constructive know edge of
the disclosure and acted within such a period of tine that a
reasonabl e person could conclude that the disclosure was a factor
in the personnel action.” Ronald A. Sorri, 23 DOE { 87,503
at 89,010 (1993) citing McDaid v. Dep’t of Hous. and Urban Dev., 90
FMSR q 5551 (1990). See also Russell P. Marler, Sr., 27 DCE
7 87,506 at 89, 056 (1998).

| conclude that the conpl ai nant has established by a preponderance
of the evidence that his protected disclosures were contributing

8/ A contributing factor is “any factor which, alone or in
connection with other factors, tends to affect in any way the
outcone of the decision.” Luis P. Silva, 27 DOE Y 87,550 at
89, 263 (2000), citing 135 Cong. Rec. H747 (daily ed. March 21,
1989) (Expl anatory Statenent on Senate Amendnent-S.20); see
al so Stephanie A Ashburn, 27 DCE § 87,554 (2000), Marano v.
Department of Justice, 2 F.3d 1137 (Fed. G r. 1993) (appl ying
the *“contributing factor” test in a case under the
Whi st | ebl ower Protection Act, 5 U.S.C. § 1201).



factors to his term nation. | base this conclusion on a finding
that there are both know edge and proximty in time between the
protected disclosures nade by the conplainant and M. Vaughan's
decision to termnate his enploynent at SNL i n Septenber 2004.

Wth respect to know edge of the disclosures, the conplai nant nmade
his disclosures to Ms. Lanb on June 17, 2004 and to his supervisor
on Septenber 14, 2004. Wth regard to timng, the disclosures took
place in June and early Septenber 2004, and the conplainant’s
supervi sor termnated his enpl oynent on Septenber 20, 2004. This
term nation of enploynent clearly is an adverse personnel action and
neets the criteria for a Part 708 retaliation. A reasonabl e person
could conclude that the protected disclosures were a factor in
Sandia’' s decisionto term nate the conpl ai nant’ s enpl oynent because
the term nation occurred only a week after one protected disclosure
and only about three nonths after the other disclosure. The
di scl osures were thus a contributing factor to the alleged
retaliation. See Jagdish C. Laul, 28 DCE T 87,006 at 89, 050 (2000),
aff’d. 28 DOE f 87,011 at 89,086 (2001) (protected activity found
to be contributing factor when it occurred proximate in tine to a
retaliation).

Sandi a asserts that the conpl ai nant’ s protected di scl osures have not
been shown to constitute a contributing factor in his term nation
because it has shown that several other Sandia enployees nade
simlar safety disclosures and were not retaliated against, and
because the conpl ai nant has admtted that Sandia had ot her reasons
to take action against him Sandia's Post-hearing brief at 8-11.
| find that these contentions are just the type of argunent that is
appropriately consi dered when anal yzi ng whet her Sandi a woul d have
termnated the conplainant in the absence of his protected

di scl osures. The conplainant’s showing that protected activity
occurred proximate intinme to his termnation is sufficient for the
conpl ainant to neet the contributing factor test. | therefore wll

proceed to determne whether Sandia has shown, by clear and
convi ncing evidence, that it would have taken the sane action to
di sm ss the conpl ainant in the absence of his protected discl osures.

E. Sandi a has Shown by O ear and Convincing Evidence that it would
have Term nated the Conpl ai nant’ s Enpl oynent in the Absence of his
Protected Di scl osures

In its closing argunent, Sandia contends that it has presented
substantial evidence to support its position that the conpl ai nant
woul d have been terminated even in the absence of his alleged



di scl osures. Sandia asserts that the conplainant’s continuing
litany of behavior and attitude probl ens caused M. Vaughan to nake
t he determ nati on t hat t he conpl ai nant’ s servi ces wer e
unsati sfactory and that he should be renoved from his position.
Referring to the points raised in M. Vaughan's Septenber 24, 2004,
menorandum it contends that the testinony at the hearing
denonstrated that the conplainant denonstrated little ability to
operate in accordance with the work processes in place at Sandi a and
to interact effectively with his co-workers. It asserts that the
hearing testinony confirned several of the criticisnms contained in
M. Vaughan’s Septenber 24, 2004, nenorandum concerning the
conpl ai nant. Sandia d osing Argunent at 13. Sandia cites the
conplainant’s inability to work as part of a team as a crucia
factor inits decision to termnate his enploynent.

Hs inability to work with others was not limted to one
or even two co-workers with which he allegedly had sone
sort of personality conflict - rather he denonstrated a
general inability to work with anyone on a regul ar basis.
Hi s possessive attitude toward his own work and sol utions
to the exclusion of that of others was denonstrated in
his hostile reactions to suggestions or di scussion. Wen
Conpl ai nant rai sed concerns about sexual harassnent to
hi s Sandi a assi gned manager, Johnny Vaughan, M. Vaughan

diligently pursued internal EEO processes. These
conpl ai nts were thoroughly investi gated and determ ned to
be unfounded. Al though the EEO departnent and M.

Vaughan made extraordinary efforts to attenpt to repair
relations between Conplainant and his coll eagues,
Compl ainant’s own attitude nmade resolution inpossible.
Hi s continuous refusal to work with his col | eagues caused
not only constant strife within his own departnent, but
also negatively affected his Sandia custonmers in
facilities with whom he was assigned to provide safety
engi neering servi ces.

Sandia C osing Argunent at 14. Based on ny analysis of wtness
testinony at the hearing, | find that Sandia has clearly and
convincingly shown that its decision to fire the conpl ai nant was
based on his poor performance, caused by his inability to interact
with his co-workers.

As indicated in the summary of testinony, several of the
conplainant’s co-workers and custoners reported that they were
concerned that he displayed angry or unfriendly behavior in the
wor kpl ace. Ms. M nton, Ms. Jensen and M. Kirsch testified that the



conpl ai nant di splayed anger during and after certain telephone
conversations, and M. Chavez stated that he woul d postpone safety
di scussions with the conpl ai nant on occasi ons when t he conpl ai nant
becane red-faced and rai sed his voice.

An even nore disruptive aspect of the conplainant’s behavior
involved his interactions wwth femal e co-workers or custoners. The
hearing testinony establishes that the conplainant reported to
Sandi a’s EEO that he was bothered by the behavior or conversation
of three femal e enployees who he worked with on a regul ar basis.
| am convinced by the testinony and wi tness deneanor of M. Jensen
and Ms. Lanb that their coments or behavi or towards the conpl ai nant
were not intended in any way to harass or disturb the conpl ai nant.
| further accept the testinony of M. Nakos and Ms. Gernmany t hat
they investigated the conplainant’s concerns and could find no
evidence that the three femal e enpl oyees had violated any EEO or
Sandia ethics provisionin their interactions with the conpl ai nant.
Rat her, it appears that the conplainant has a sensitivity that can
make hi mvery unconfortable when he is required to work closely with
wonen. The testinmony of Ms. Jensen and Ms. Lanb convinces ne that
the complainant’s ability to work with them steadily deteriorated
to the point where it becane inpossible for themto interact with
the conplainant in a normal manner. The testinony of Ms. Jensen,
M. Kirsch, and M. Vaughan i ndi cates that the other fenmal e coworker
left her position at Sandia in reaction to the conplainant’s
al l egations that she had behaved i nproperly towards him

Regarding his interactions with the conplainant, M. Vaughan
testified that the conpl ai nant expressed contenpt for his fornmer
femal e coworker and for Ms. Lanb. He stated that on May 3, 2004,
he met separately with the conplainant and Ms. Lanb about their
wor ki ng rel ati onship, which he believed had becone a problem He
testified that he told the conplainant at that tine that he had to
take direction fromMs. Lanb, but that the conpl ai nant continued to
approach him frequently with suggestions for assignnents, rather
than interact with Ms. Lanb and accept assignnents from her.

M . Vaughan testified that on August 3, 2004, he was inforned by M.
Nakos and Ms. Germany that the conpl ainant had raised allegations
of sexual harassnent against a third co-worker, M. Jensen. He
testified that, at this point, he felt that he had a serious
performance problem with the conplainant but did not know how to
address the problem“w thout it being construed as harassnent over
sone EEO allegations.” TR at 367. On Septenber 14, 2004,
M. Vaughan stated that he was told by Ms. Jensen that she would
quit Sandi a because she could no | onger work in close proximty to



the conplainant. TR at 369. M. Vaughan testified that Ms. Jensen
was a highly valued enpl oyee who he could not afford to lose. On
Sept enber 20, 2004, M. Vaughan made the decision to termnate the
conpl ai nant’ s enpl oynent .

| find that as of Septenber 14, 2004, M. Vaughan clearly believed
that Ms. Jensen and the conpl ai nant could no | onger work together
on the ES&H Custonmer Support team M. Vaughan al so was aware that
t he conpl ai nant had seri ous problens interacting appropriately with
the support teamis chief custoner, M. Lanb. Under these
ci rcunst ances, the renoval of the conplainant fromhis position at
SNL was a necessary and appropriate response to the conplainant’s
inability to interact in a positive manner with his co-worker and
his chief custoner.

While the record indicates that M. Vaughan was unhappy about the
way in which the conplainant argued about safety issues wth
Ms. Lanb and others, | find that his overriding reasons for renoving
the conplainant from his position at SNL were independent of the
conpl ai nant’ s di sagreenents concerning LOTO safety procedures. As
he testified convincingly at the hearing, M. Vaughan believed t hat
the conmplainant’s intimdating attitude and his inability to work
with Ms. Jensen and Ms. Lanb could not be changed, and that his
interactions were distracting team nenbers from their jobs and
underm ning the effectiveness of their work. I find that this
beli ef was reasonabl e, based on M. Vaughan’s testinony concerning
his interactions with the conpl ainant and with the conpl ai nant’ s co-
workers. In addition, the record indicates that the conplainant’s
inability to work with M. Lanb predates their June 17, 2004
di sagreenent concerning LOTO procedures. The record al so indicates
that the conplainant’s problens interacting wwth M. Jensen were
unrel ated to safety concerns. These problens were underm ning the
effectiveness of the ES&H Custoner Support team not the
conpl ai nant’ s di scl osures about unsafe LOTO procedures. | findthat
it was these problens that led M. Vaughan to conclude that the
termnation of the conplainant’s position was essential to the
effective function of his ES&H team and to safety at SNL. See TR
at 364 and 385. Accordi ngly, the conplainant’s conduct |leading to
his term nation was conpletely unrelated to his Part 708 protected
activity. See Diane E. Meier, Case No. VBA-0011, 28 DCE { 87,004
at 89,042 (2000) (DOE contractor found not to have retaliated
agai nst a conpl ai nant because her renoval froma project was due to
“irreconcil able differences” with her co-worker that were unrel ated
to her protected activity).



Finally, the testinony of M. Vaughan convinces ne that his
decision to termnate the conplainant’s enploynent was generally
consistent with his previous treatnent of contract enpl oyees in his
organi zation. This conclusion also is supported by the testinony
of Ms. Lopez, who as COWPA' s president and the conplainant’s direct
enpl oyer, net and spoke frequently with M. Vaughan concerning the
conpl ai nant’ s wor kpl ace i ssues.

In his closing argunent, the conpl ai nant contends that the behavi or
that Sandia cites as grounds for his termnation has been
exaggerated. He states that he can recall losing his tenper on the
t el ephone on only a few occasions, that e-mails in the record of the
proceedi ng i ndicate that he had positive working relationships with
several Facilities managers at Sandi a, and that the deneanor of his
co-wor kers becane negative only after he “reported i ssues, including

safety violations, to Sandi a Human Resources.” Conpl ai nant’ s Post -
Hearing Brief at 4-7. There is factual support in the record for
sone of these contentions. The conplainant received positive

feedback for his safety work from M. Chavez and other facilities
managers, and M. Lanb acknow edged in her testinony that she
recei ved no conplaints fromthese nanagers about the conplainant’s

per f or mance. However, even two or three instances of angry
t el ephone conversations over a one-year period nmay have a negative
effect on working relationships with co-workers. Mor eover, the

conplainant’s argunents and his testinony at the hearing do not
refute the testinony of several Sandia witnesses that he had seri ous
personality conflicts with femal e co-workers that were unrelated to
protected activity and that were seriously disruptive of the m ssion
of his team

The conplainant admts in his closing argunent that he adopted a
pattern of avoiding Ms. Jensen, and states that it is a reasonable
reaction to the negative experiences with her that resulted in his
maki ng an EEO conplaint. Conplainant’s C osing Argunent at 5. He
does not discuss his difficulties in dealing with Ms. Lanb in that
docunent, although at the hearing he presented Ms. Mnton's
testinmony that Ms. Lanb could be a difficult person to work wth.
My observation of the conplainant’s deneanor at the hearing also
| eads me to conclude that he is unconfortable in the presence of
Ms. Jensen and Ms. Lanb, and woul d have difficulty interacting with
themeffectively in a business setting.

| reject the conplainant’s position that his avoi dance of Ms. Jensen
was reasonabl e and therefore sonet hing that Sandi a nanagenent coul d
be expected to tolerate. As discussed above, | find that the
evidence at the hearing establishes that neither Ms. Jensen nor



Ms. Lanb behaved i n an i nappropriate manner toward the conpl ai nant.
Nor has the conpl ai nant refuted the testinony of Ms. Jensen that she
and the conpl ai nant were expected in many instances to operate as
a teamto survey work sites together for safety and hygi ene i ssues.
Finally, the conplainant has not refuted the evidence presented by
Sandia that his practice of avoiding M. Lanb violated work
assi gnment procedures for the ES&H support team and di m ni shed his
effectiveness in providing safety support to SNL facilities
managers. Accordingly, | find that there is abundant evi dence to
support the conplainant’s termnation by M. Vaughan based on poor
performance in the workplace, nost notably the conplainant’s |ack
of an effective working relationship with Ms. Lanb and Ms. Jensen.

| therefore find that Sandi a has establi shed by cl ear and convi nci ng
evidence that it woul d have term nated the conpl ai nant’ s enpl oynent
at SNL in the absence of his protected discl osures.

VI.  CONCLUSI ON

As set forth above, | have determined that the conplainant has
failed to establish the existence of a violation on the part of
Sandia or COWA for which he may be accorded relief under DOE s
Contractor Enpl oyee Protection Program 10 C.F. R Part 708. 1 find
t hat the conpl ai nant nade protected di scl osures under Part 708, and
that such disclosures were a contributing factor in the alleged
retaliation of termnating his enploynent at SNL. Notwi thstandi ng,
| find that Sandia has shown by clear and convi nci ng evi dence t hat
it would have taken the sane action even in the absence of the
protected disclosures. Accordingly, | will deny the conplainant’s
request for relief under 10 C.F. R Part 708.

It I's Therefore Ordered That:

(1) The Request for Relief filed by M. Casey von Bargen under
10 CF.R Part 708, OHA Case No. TBH 0034, is hereby denied.

(2) Thisis aninitial agency decision, which shall becone the final
decision of the Departnment of Energy unless, within 15 days of



receiving this decision, a Notice of Appeal isfiled wth the Ofice
of Hearings and Appeals Director, requesting review of the Initial
Agency Deci si on.

Kent S. Wods
Hearing O ficer
O fice of Hearings and Appeal s

Dat e: Novenber 2, 2007
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