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DECI SI ON AND ORDER OF
THE DEPARTMENT OF ENERGY

Initial Agency Decision

Name of Petitioner: Gary S. Vander Boegh
Date of Filing: Novenmber 20, 2002
Case Nunber: TBH- 0007

This Initial Agency Decision involves a whistleblower conplaint
filed by M. Gary S. Vander Boegh (also referred to as the
Compl ai nant) wunder the Departnment of Energy (DOE) Contractor
Empl oyee Protection Program 10 C.F.R Part 708. M. Vander
Boegh holds the position of Landfill Manager at the C-746-U
Landfill for the DOE s Paducah Gaseous Diffusion Plant (the
“Paducah Pl ant”) | ocated outside of Paducah, Kentucky. He is an
enmpl oyee of WESKEM LLC (WESKEM), a subcontractor for Bechte

Jacobs Conpany, LLC (BJC). BJC is the nmanagenent and
integration (M&) contractor for the Paducah Pl ant, and WESKEM
is the subcontractor charged wth operating the C-746-U
Landfill. In his conplaint, M. Vander Boegh contends that
reprisals were taken against him after he made certain
di scl osures of safety violations to officials of WESKEM BJC and
t he DOCE. M. Vander Boegh contends that WESKEM and BJC
retaliated against himin response to these disclosures.

. Summary of Determ nation

In this Decision, | first provide background information
concerning the Part 708 program discuss the Conplainant’s
empl oynment situation and the nature of his conplaint, and
sunmarize the OHA Investigator’s findings and prelimnary
determ nations made by nme to frane issues for the hearing. I
then present the |egal standards governing this case. Next is
my analysis of this conplaint. In that analysis, | first find
that M. Vander Boegh made at | east three protected disclosures
that are proximate in tinme to several personnel actions that he
contends were taken by WESKEM and BJC. | find that additiona
personnel actions were
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taken after M. Vander Boegh initiated his Part 708 conpl ai nt,
and are also proximate in tinme to his protected activity. I
then find that with respect to all but one of these personnel
actions, M. Vander Boegh has shown by a preponderance of the
evi dence that they constitute retaliations against him under
Part 708. Under these circunstances, the DOE s strong
comm tnment to defending whistleblowers and Part 708 inpose the
significant requirenent that WESKEM or BJC show by clear and
convincing evidence that, in the absence of these protected
di sclosures, it would have taken the sane adverse personnel
actions agai nst M. Vander Boegh. Next | analyze the evidence
and argunent presented by the contractors. Utimtely, | find
that in five instances, BJC or WESKEM failed to establish by
cl ear and convincing evidence that it would have taken the
adver se personnel action in the absence of M. Vander Boegh’s
protected disclosures. In one other instance, | find that BJC
has shown by clear and convincing evidence that no Part 708
relief is required.

Accordingly, | find that WESKEM and BJC commtted reprisals
agai nst M. Vander Boegh, and that they should be required to
take restitutionary action.

1. Background
A. The DOE Contractor Enpl oyee Protection Program

The Departnment of Energy's Contractor Enployee Protection
Programwas established to safeguard "public and enpl oyee heal th
and safety; ensur[e] conpliance with applicable |aws, rules, and
regul ations; and prevent[] fraud, m snmanagenent, waste and
abuse" at DCE s Governnment-owned or -leased facilities. 57 Fed.

Reg. 7533 (March 3, 1992). |Its primary purpose is to encourage
contract or enpl oyees to disclose informati on which they believe
exhibits unsafe, illegal, fraudulent, or wasteful practices and

to protect such "whistl ebl owers” from consequential reprisals by
their enpl oyers.

The regulations governing the DOE s Contractor Enployee
Protection Program are set forth at Title 10, Part 708 of the
Code of Federal Regulations. The regulations provide, in
pertinent part, that a DOE contractor may not discharge a
otherwi se take any adverse personnel action agai nst any
enpl oyee because that enployee has disclosed, to a DOE offici al
or to a DCE contractor, information that the enployee reasonably
and in good faith believes reveals a substantial violation of a
law, rule, or regulation; or fraud, gross m smanagenent, gross
waste of funds, or abuse of authority.
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See 10 CF.R 8§ 708.5(a)(l), (3). Enployees of DOE contractors
who believe they have been discrim nated against in violation of
the Part 708 regulations are entitled to receive protections.
They may file a whistleblower conplaint with the DOE. As part
of the proceeding, they are entitled to an investigation by an
i nvestigator appointed by the Ofice of Hearings and Appeals

( OHA) . After the investigator’s report on the conplaint is
i ssued, they are entitled to an evidentiary hearing before an
OHA Hearing Ofificer. The Hearing O ficer issues a formal,
written opinion on the conplaint. Finally, they may request

review of the Hearing Oficer’s Initial Agency Decision by the
OHA Director. 10 C.F.R 88 708.21, 708. 32.

B. Hi story: M. Vander Boegh’s Conplaint and Rel evant Events
Concerni ng his Enpl oynent at WESKEM

M. Vander Boegh filed his Part 708 conplaint with the OCak Ridge
Operations Diversity Progranms and Enpl oyee Concerns Office on
January 4, 2002. On April 29, 2002, that O fice informed him
that a prelimnary determ nation had been nade by the DOE to
accept jurisdiction over the conplaint. Further processing of
t he conpl aint was suspended while M. Vander Boegh, WESKEM and
BJC attenpted to resolve his conplaint through nmediation. Wen
this effort failed, the conplaint was forwarded to the DOE
G fice of Hearings and Appeals (OHA) on August 15, 2002, and on
t hat date the OHA Director George B. Breznay appointed an OHA
| nvestigator to conduct an investigation of M. Vander Boegh's
conpl ai nt. On Novenber 20, 2002, the OHA Investigator issued
his Report of Investigation (the RO).

M. Vander Boegh’s enploynent history at BJC and WESKEM may be
summari zed in the following manner. M. Vander Boegh has been

a landfill manager since 1992, and is currently the manager of
the C-746-U Landfill (U Landfill) located three mles fromthe
Paducah Plant. The U Landfill is a sanitary/industrial landfill

t hat was constructed from 1995 to 1997 by DOE for disposal of
solid wastes generated at the Paducah Plant that are not
regulated as hazardous waste under federal regul ation.
Construction of the U Landfill was needed to continue on-site
di sposal of this type of waste generated at the Paducah Pl ant
after an older landfill was filled to capacity and cl osed by the
Commonweal th of Kentucky regulatory authority, the Kentucky
D vision of WAaste Managenent (KDWM). M. Vander Boegh has been
the Jlandfill mnager of the U Landfill since it began
operations. In 1998, DOE contracted with BJC, making the firm
its managenment and integration (M& ) contractor responsible both
for the Paducah site’s
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nucl ear enrichnment program and for the site’ s environnenta

managenment . At that time, M. Vander Boegh becane a BJC
enpl oyee. I n February 2000, BJC subcontracted the operation of
the U Landfill to WESKEM and M. Vander Boegh becane an

enpl oyee of WESKEM RO at 2-3.

The events relevant to M. Vander Boegh’s Part 708 conpl aint
began in early 2001. Acceptance of waste into the U Landfil

had been suspended in Novenber 1999 pending an environnental
assessnent when it was discovered that some waste materials
di sposed of at the landfill contained small quantities of
resi dual radioactive materials. On February 1, 2001, KDWM
i ssued DOE a new operating permt (Feb. 2001 Permt) for the U

Landfill, which specified a nunber of conditions that must be
satisfied in order for the landfill to begin receiving waste
agai n. In response, BJC and WESKEM nmanagenent initiated a

series of nmeetings, discussions and exchanges of information
during February 2001, addressing the conditions necessary to

begin operating the U Landfill under the Feb. 2001 Permt. A
tentative target date of July 2001 was set to begin full
operation of the Landfill. One of the conditions (#9) of the

Feb. 2001 Permt concerns the adequacy of the | eachate storage
capacity at the landfill. 1/

1/ As discussed in detail in the RO at 2-3, the U Landfil
has an underdrain systemto collect |eachate (groundwater)

generated from the landfill. The amount of |eachate
wast ewat er i s dependent upon a nunber of factors including
rainfall, groundwater runoff, and |evels of evaporation

Leachate collection lines transport |eachate to a bel ow
ground wet well punping facility that punps the |eachate
into two 30,000 gallon | eachate storage tanks (Tanks F-001
and F-002) |located above ground. At this point, two
| eachate disposal options are allowed by the Feb. 2001
Permit. The primary disposal option is the recirculation
of landfill |eachate to the working phase of the U
Landfill. The second option is the disposal of the
| eachate at the Paducah site’s wastewater treatnent plant.
Leachate is required to be sanpled for contam nation and
characterized prior to disposal at the Paducah site's
treat ment plant. Under the ternms of the Feb. 2001 Perm t,
the | eachate tanks nmust have enough space to store | eachate
for 15 days at peak production rates. [In addition, enough
| eachate nust be continually removed from the tanks to
mai nt ai n enough vertical space above the |level of |eachate
already contained in the tanks to cover eight days of

(continued...)



The ROl finds that it was known to individuals who had been
working at the U Landfill since 1998 that there was a potenti al
difficulty with i nadequat e storage capacity of the | eachate tanks,
specifically the regulatory requirenment that enough reserve space
be maintained in the | eachate storage tanks to cover eight days of
addi tional |eachate collection (the 8-day reserve requirenent).
The RO finds that in 1998, an unusually heavy rainfall caused an
apparent violation of the 8-day reserve requirenent. Again in
February and March 2001, the regul atory 8-day reserve requirenment
was not available for a 21 day period. RO at 3-4.

Begi nning on February 2, 2001, M. Vander Boegh sent several e-
mails to officials at BJC and WESKEM identifying the lack o
reserve tank space as a potential liability for the operation of
the landfill. RO at 3-4. Then, on March 4, 2001, he sent an e-
mail to Jan Buckmaster of WESKEM w th a copy to WESKEM Proj ect
Manager Dan Watson, captioned “C-746-U Leachate Issues” in which
he identified the inadequacies of the | eachate storage tanks, the
| ack of |eachate transport equipnent to rectify the problem and
the potential risk to the Feb. 2001 Permt for the landfill. RO
at 4.

In his conplaint and subsequent filings, M. Vander Boegh contends
that these disclosures of potential environnental regulatory
violations resulted in retaliatory actions from officials at
WESKEM and BJC. These all eged retaliations include:

(1) a disciplinary nmenorandum dated March 5, 2001 to
himfrom M. Watson of WESKEM (March 5 Menp);

(2) WESKEM and/or BJC s decision in 2001 not to provide
additional office space for M. Vander Boegh and his
support staff at the U Landfill;

(3) a proposal in August 2001, by M. Jeff Fletcher
( WESKEM Oper ati ons Manager) to rel ocate t he
conmplainant’s office fromthe U Landfill to the Paducah
Pl ant site;

(4) a change by BJC of the final version of a July 2001
whi t e paper on waste acceptance under the Conprehensive
Envi ronment al Response, Conpensation, and Liability Act
( CERCLA) ;

(5) a menorandum dated August 1, 2001 from BJC manager
Stephen Davis that directed M. Vander Boegh not to nmake
protected disclosures to the DOE

1/ (...continued)
addi tional |eachate collection. This is known as the *“8-
day free board reserve” (8-day reserve) requirenent.
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(6) a reduction in the conplainant’s support staff in
Oct ober 2001;

(7) a proposed subcontract change notice considered in
March 2002, that would have affected the Conplainant’s

position as |andfill manager;
(8) ongoing acts of harassnent and intimdation by BJC
personnel, particularly M. Kevin Barber (BJC s

Subcontractor Technical Representative);

(9) an annual performance evaluation in 2001; and

(10) a low salary for the Conplainant in conparison to
ot her WESKEM nmnagers and | andfill nanagers.

C. The RO’'s Findings and the Hearing Officer’s Prelimnary
Det er m nati ons.

The RO finds that M. Vander Boegh warned WESKEM and BJC
managenent in February and WMarch 2001 about excessi ve
accunul ations of leachate in the storage tanks at the U Landfill,
t hat had reached and surpassed maxi mum |evels that could be
mai nt ai ned under the reserve capacity requirenents of the Feb.
2001 Permt. Specifically, it finds that the warnings contained
in two emails from the Conplainant to WESKEM and BJC officials
dated February 16 and March 4, 2001 constituted protected
di sclosures under section 708.5(a)(1) of the whistleblower
regul ations. RO at 10-11.

Wth respect to M. Vander Boegh’s clains of retaliations, the RO
determned that only the March 5 Meno and the all eged incidents of
harassment and intim dation of M. Vander Boegh by BJC personnel
during the late sumer and autumn of 2001 constitute possible
retaliations wunder Part 708. The RO also finds that the
knowl edge elenment and proximty in time exist between these
retaliations and the protected disclosures made by M. Vander
Boegh in February and March 2001, making them contributing factors
to the retaliations. RO at 14. The RO further concl uded that
WESKEM and BJC had not provided the OHA |Investigator clear and
convi nci ng evidence that those retaliations would have occurred in
the absence of the conplainant’s protected disclosure. RO at 15.

Wth respect to M. Vander Boegh's other <clainms of adverse
personnel actions, the RO noted that his allegations concerning
hi s conpensation conpared to other |andfill managers coul d warrant
greater exam nation in the context of a hearing. RO at 12. The
RO also found “insufficient basis” for M. Vander Boegh's claim
that WESKEM s refusal to increase his office space at the |andfill
and its proposal to relocate his office to the Paducah Plant site
were retaliatory. RO at 12, n. 4.
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In a Novenber 27, 2002 letter to the parties, | established a
briefing schedule for the parties. | also asked M. Vander Boegh
to “indicate specifically the renmedy that he is requesting for the
March 5 menp and the all eged acts of harassnment and intim dation

by BJC personnel.” Novenber 27, 2002 letter at 3. Counsel for
M. Vander Boegh responded on Decenmber 23, 2002. 1In a January 7,
2003 letter, | addressed issues raised by this response and by

di scovery requests made by BJC, and made prelimnary rulings
concerning the Conpl ai nant’ s al | egati ons.

Specifically, | noted that the renmedi es avail abl e under Part 708
are ainmed at restoring enployees to the enploynent position and
situation that they occupied had the retaliations not occurred.
In fact, the definition of the term “retaliation” in the
regulations clearly requires that the enployer’s action nust have
had a tangi ble effect on the enployee’ s terns and conditi ons of
empl oyment in order to constitute a retaliation covered by
Part 708.

Retaliation nmeans an action (including intimdation,
threats, restraint, coercion or simlar action) taken by
a contractor against an enployee wth respect to
enpl oynent (e.g., discharge, denotion, or other negative
action with respect to the enployee’'s conpensation,
terms, conditions or privileges of enploynment) as a
result of the enployee’s disclosure of information,
partici pation in proceedings, or refusal to participate
in activities described in 8 708.5 of this subpart.

January 7, 2003 letter to the parties at 1-2, citing 10 C.F. R
8 708.2 [enphasis added]. Accordingly, | rejected M. Vander
Boegh’ s contention that he be awarded an equitable salary relative
to other simlarly situated enployees, and stated that Part 708
did not provide a renmedy for |ongstanding salary differences that
predated an individual’'s protected disclosures. | ruled that any
remedy concerning M. Vander Boegh's salary from WESKEM woul d be
limted to relief for specific retaliatory actions found to have
been taken by WESKEM following his protected disclosures.
January 7, 2003 letter at 2-3.

Further, | found that certain relief requested by M. Vander Boegh
concerning his working conditions and support staff was outside
the scope of Part 708. Specifically, his requests for “adequate
office facilities” to allow himto performhis functional
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responsibilities, and “adequate support staff” for his position of
[ andfill manager could not be provided as Part 708 relief. Wth
respect to the individual’s office space, | noted that any all eged
deficiencies that existed prior to the individual’s protected
di scl osures are outside ny renedial authority in this proceeding,
and that for ne to consider a possible remedy concerning office
space, M. Vander Boegh nust establish that the current alleged
deficiencies are the result of specific adverse personnel
deci si ons taken by WESKEM or BJC followi ng his alleged protected
di scl osures. 1d.

Wth respect to correcting the alleged i nadequacy of his support
staff, | stated that | would not consider that issue in this
proceeding. | stated that | could find no grounds under Part 708
for granting relief concerning an individual’s support staff.
Part 708 relief is limted to restoring an individual’s position,
salary and rel ated benefits to renedy specific adverse actions by
an enpl oyer. | found that the issue of support staff inplicates
| arger questions involving the adequacy of nmanagenent discretion
to achieve program objectives that are beyond the scope of this
proceedi ng. January 7, 2003 letter at 3. Only a showing that a
staff reduction affected the Conplainant’s ability to performhis
job functions would convince me that a Part 708 issue has been

raised. In the present case, such a showing clearly is not
possi ble because the proposed staff reduction was never
i npl enent ed. Accordingly, | wll not consider Conplainant’s
alleged retaliation (6) |isted above.

The parties exchanged and subm tted responses to the findings of
the RO in January 2003. |In these briefs, both parties objected
to findings nmade in the RO. 2/ The parties also exchanged and

2/ In a subm ssion dated January 10, 2003, BJC npved to
dismss M. Vander Boegh’'s Part 708 conplaint on the
grounds that adequate relief is not available under

Part 708 to remedy the alleged retaliations claimed by
M . Vander Boegh. BJC further contended that M. Vander
Boegh had failed to nmeet his initial burden under Part 708,
and that, to the extent this burden had been nmet, the claim
itself is now noot, because M. Vander Boegh had devel oped
a good working relationship with BJC enpl oyees. | reviewed
M. Vander Boegh’'s subm ssions and found that they
contained clainms of protected disclosures and clains of
rel ated adverse personnel actions by WESKEM and BJC t hat
were sufficient to support a hearing. Accordingly, |
denied the Motion to Dism ss. See February 3, 2003 letter
to the parties at 3.
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subm tted extensive docunentary evidence, reply briefs, and
wi tness |ists. On March 4, 5 and 6, 2003, | convened an
evi dentiary hearing (the Hearing) at which a total of seventeen
Wit nesses presented testinony.

Foll owing the Hearing, | permtted the parties to submt their
final argunents through post-hearing briefs and reply briefs

Upon recei pt of reply briefs on May 12, 2003, | closed the record
of the proceeding.

Il'l. Legal Standards Governing This Case
A.  The Conpl ai nant’s Burden
It is the burden of the conpl ai nant under Part 708 to establish

by a preponderance of the evidence that he or she nade
a disclosure, participated in a proceeding, or refused
to participate, as described under 8§ 708.5, and that
such act was a contributing factor in one or nore
all eged acts of retaliation against the enpl oyee by the
contractor. Once the enployee has nmet this burden, the
burden shifts to the contractor to prove by clear and
convincing evidence that it would have taken the sane
action without the enployee’'s disclosure, participation,
or refusal.

10 C.F.R 8§ 708. 29.

It is ny task, as the finder of fact in this Part 708 proceedi ng,
to weigh the sufficiency of the evidence that has been presented
by both M. Vander Boegh and by WESKEM and BJC. "Preponderance of
the evidence" is proof sufficient to persuade the finder of fact
that a proposition is nore likely true than not true when wei ghed
against the evidence opposed to it. See Hopkins v. Price
Wat er house, 737 F. Supp. 1202, 1206 (D.D.C. 1990) (Hopkins); 2
McCorm ck on Evidence § 339 at 439 (4th Ed. 1992).



B. The Contractor's Burden

If I find that M. Vander Boegh has met his threshold burden, the
burden of proof shifts to the contractors. WESKEM and BJC each
must prove by "clear and convincing"” evidence that it would have
taken the sane personnel actions regarding M. Vander Boegh absent
t he protected disclosure. "Clear and convincing" evidence is a
nore stringent standard; it requires a degree of persuasion higher
t han nmere preponderance of the evidence, but |ess than "beyond a
reasonabl e doubt”. See Hopkins, 737 F. Supp. at 1204 n.3. Thus
if M. Vander Boegh has established that it is nore likely than
not that he nade a protected disclosure that was a contributing
factor to an adverse personnel action taken by WESKEM or BJC, the
contract or must convince ne that it clearly would have taken this
adverse action had M. Vander Boegh never this protected
di scl osure.

V. Analysis
A. M. Vander Boegh Made Protected Disclosures

As di scussed above, the RO finds that M. Vander Boegh warned
managers at WESKEM and BJC in February and March 2001 about
excessive accunul ations of |eachate in storage tanks at the
U Landfill, that had reached excessive levels, causing the
freeboard reserve (8-day reserve) to shrink below the m ninmum
capacities required under the Feb. 2001 Permt. The RO finds
that these disclosures are docunented in e-muil|l messages to WESKEM
and BJC managers dated February 16 and March 4, 2001. A. Record
at 172-173 and 181-182. The RO concludes that these warnings
constituted protected disclosures under both Section 708.5(a)(l),
whi ch involves a believed substantial violation of law, rule or
regul ati on, and Section 708.5(a)(2), which involves a believed
substantial or specific danger to public health and safety. RO
at 11. In their filings in this proceeding, neither WESKEM nor
BJC dispute that these two conmuni cations from M. Vander Boegh
constituted protected disclosures under Part 708. Accordingly, |
concur with the RO’s conclusion in this regard.

In addition, I find that an earlier E-mail conmmunication discussed
inthe RO constituted a protected disclosure. That E-nmail, dated
February 2, 2001, was from M. Vander Boegh to Stephen Davis,
BJC s Paducah Project Manager, with a copy to WESKEM manager Dan
Wat son. It also reported a potential environmental concern
regarding the U-Landfill’s |eachate. As noted above, the Feb.
2001 Permt specified a nunber of qualifying requirenents,
including a specific
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reference to adequate | eachate storage capacity. RO at 3. In
comrenting on this docunment in his E-mail to M. Davis, M. Vander
Boegh stated in part:

It is interesting that |[KDWM enphasized |eachate
storage capacity in condition #9 (in the Technical
Application also) of the new operating permt. |’ ve
al ways interpreted this as a potential Iliability,
especially since 28,000 gallons of |eachate were
recorded in the Quarterly Report after a heavy rainfal
event over 2 years ago. At that time, KDWM inquired
about this event and | og entry.

February 2, 2001 E-mail from M. Vander Boegh to M. Davis with a
copy to Dan Watson of WESKEM A. Record at p. 146. In this
communi cation, M. Vander Boegh <clearly identified the U
Landfill’s limted storage tank capacity for |eachate as a
“potential liability” that could keep the landfill from qualifying
for the Feb. 2001 Permt. He also provided M. Davis and
M. Watson with information concerning a specific instance where
KDWM previously expressed concern about |eachate capacity. The
KDWM operating permt requirenents concerning |eachate storage
capacity clearly are intended to protect the public from the
potentially serious environnmental hazards posed by the danger of
| eachate contam nation of groundwater. Accordingly, | find that
the February 2, 2001 E-mail from M. Vander Boegh to M. Davis
makes a protected disclosure involving “a substantial or specific
danger to public health and safety.” 10 C.F. R 8 708.5(a)(2).

B. None of M. Vander Boegh's Allegations of Retaliation Are
Barred for Lack of Tineliness

As an initial matter, | nust determ ne whether the first three of
M. Vander Boegh's alleged retaliations can properly be considered
in this proceeding. 10 CF.R 8 708.14(a) requires that

conplainants file their conplaint “by the 90th day after the date
you knew, or should have known, of the alleged retaliation.’
WESKEM and BJC both contend that because M. Vander Boegh did not
file his conplaint until January 4, 2002, this provision bars any
consi deration of the conplaints relative to the March 5, 2001
menor andum of Dan Watson and to the decisions of BJC and WESKEM
not to provide M. Vander Boegh with an office trailer at the U
Landfill. WESKEM Post Hearing Brief at 11-12. BJC Post Hearing
Brief at 9-10. BJC also contends that this provision bars
consideration of M. Vander Boegh’s claimthat BJC enpl oyee Steve
Davi s’ August 1, 2001 nenorandum regardi ng permt nodification
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roles and responsibilities was an adverse personnel action. BJC
Post Hearing Brief at 10. Applying the logic of this argunent
woul d al so bar ny consideration of M. Vander Boegh's cl ai mthat
WESKEM s August 2001 proposal to nove the Conplainant’s office was
a Part 708 retaliation.

| reject these argunents. In a recent Part 708 decision, the
Hearing O ficer discussed the relevant regul atory | anguage, and
whet her and under what circunstances actions nore than ninety days
old can be considered as retaliations if the conplainant only cane
to regard them as such at a |ater date. He found that the
conpl ai nant shoul d be all owed sone tinme to recognize a retaliatory
action for what it is. Steven F. Collier (Case No. VBH-0084), 28
DCE T 87,036 at 89, 257 (2003) (Collier).

In the present case, the personnel actions at issue - rejecting as
“too expensive” plans to inprove the individual’ s office space, a
proposal to relocate his office, and nmenoranda all egedly inposing
restrictions on the individual’s activities - certainly were not
vi ewed as neutral or innocent enploynment actions by M. Vander
Boegh at the time that they occurred. However, these personnel
actions are not so overtly punitive in nature that | find that a
reasonabl e person “should have known” that they were Part 708
retaliations at the tinme that they took place. Addi ti onal
analysis is therefore necessary. | believe that Section 708. 14(a)
of the regulation requires me to consider the evidence in the
record, especially evidence as to M. Vander Boegh's state o
mnd, in order to determ ne when he knew or shoul d have known t hat
these were possible Part 708 retaliations, and to neasure the
ninety day filing requirement fromthat tinme.

| have examned the record, and conclude that there is no evidence
indicating that M. Vander Boegh identified these four personnel
actions as Part 708 retaliations prior to the filing of his
whi st | ebl ower conplaint in January 2002. Wth respect to the
March 5, 2001 VWt son nmenorandum M. Vander Boegh’s March 27, 2001
response to M. Watson nakes no reference to the menorandum as the
ki nd of personnel action adverse to him and in response to
protected activity that would constitute a Part 708 retaliation.
Rather, M. Vander Boegh seenms to consider the nmenorandum part of
an ongoi ng dial ogue and he focuses on responding to the “many
i naccuraci es and innuendo” that he sees in the menorandum Nor
can | find any instance prior to his January 2002 conpl ai nt where
M. Vander Boegh characterized the BJC/ WESKEM deci sion to halt
construction on his new office space as a Part 708 retaliation.
In an email responding to WESKEM s proposal to relocate his
of fice,
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M . Vander Boegh states that such a nove would negatively affect
his ability to performhis duties as a landfill manager, but he
does not characterize the nove as a penalty or accuse WESKEM of
retaliatory activity. Nor is there any contenporaneous evi dence
that he viewed the August 1, 2001 nmenorandum of Steven Davis as a
retaliation. At the hearing, M. Vander Boegh testified that when
he read this nenorandum he viewed the protocols set forth therein
as an attenpt by BJC to prevent him from reporting landfill
problens directly to the DOE. TR at 726-728. He did not testify
t hat he immedi ately viewed these protocols as a retaliation for
protected disclosures that he had nmade earlier that vyear. By
contrast, in his January 4, 2002 Part 708 Conplaint, M. Vander
Boegh clearly acknow edges his belief that he has experienced
numerous retaliations for his protected activities:

Thi s Enpl oyee Concerns [Forn] is filed, due to nunmerous
attenpts to conceal program deficiencies by the Ml

Contractor BJC. It has also becone necessary to further
docurment nunerous attenpts to retaliate against the
Landfill Manager for exposing Landfill issues of risk

t hrough the chain of command. Most notably were actions
by my enployer and BJC after regulatory deficiencies
were presented to DOE on February 6, 2001. WESKEM
di sciplined the Landfill Manager on March 6, 2001.

Empl oyee Concerns Reporting Form p. 2, Vander Boegh Hearing
Exhi bit X. 3/ Accordingly, the weight of the evidence indicates
that M. Vander Boegh did not actually recognize adverse personnel
actions as retaliations for protected activity until shortly
before he submtted his conplaint. Nor do | find that a
reasonabl e person necessarily woul d have recogni zed these adverse
actions as Part 708 retaliations prior to Decenber 2001. I
therefore find that nmy consideration of these alleged retaliations
is not barred by the ninety day limtation of 10 C F. R
§ 708.14(a), and will proceed with ny anal ysis.

3/ As indicated below, the factual record indicates that the
Conpl ai nant was di sciplined at a neeting on March 5, 2001,
not March 6, 2001.
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C. M. Vander Boegh's Protected Disclosures Were a Contributing
Factor to Alleged Acts of Retaliation Found in the RO

Under 10 CF.R 8§ 708.29, M. Vander Boegh nust also show that his
protected disclosures were a contributing factor with respect to
a particular adverse personnel action taken against him See Hel en
Gai di ne Qgl esbee, 24 DOE § 87,507 (1994). A protected discl osure
may be a contributing factor to an adverse personnel action where
“the official taking the action has actual or constructive
know edge of the disclosure and acted within such a period of time
that a reasonabl e person could conclude that the disclosure was a
factor in the personnel action.” Ronald A Sorri, 23 DOE Y 87,503
at 89,010 (1993) citing McDaid v. Dep’t of Hous. and Urban Dev.,
90 FMSR f 5551 (1990). See also Russell P. Marler, Sr., 27 DOE
1 87,506 at 89, 056 (1998).

I conclude that M. Vander Boegh has established by a
preponder ance of the evidence that his protected disclosures were
contributing factors to the retaliations he alleges. | base this
conclusion on a finding that there is both constructive know edge
and proximty in tinme between the protected disclosures nmade by
M. Vander Boegh and his allegations of retaliation. Wth respect
to constructive know edge of the disclosures, M. Vander Boegh
made his February 2, 2001 disclosure to M. Davis, the BJC s
Proj ect Manager for Waste Disposition. His February 16 and
March 4, 2001 disclosures were to WESKEM and BJC managers
concerned with waste disposition. RO at 10. Clearly, the WESKEM
and BJC managers and enpl oyees who allegedly retaliated against
Mr. Vander Boegh can be presuned to have had actual or
constructive knowl edge of these disclosures in the absence of a
cl ear and convincing evidentiary showing to the contrary. Wth
regard to timng, the disclosures took place in February and March
2001, and the alleged retaliations taken against M. Vander Boegh
by WESKEM and/or BJC officials prior to the filing of his Part 708
compl ai nt took place during the period March 5, 2001 through
Decenber 8, 2001. This is a period of approximtely nine nonths
bet ween M. Vander Boegh’'s npbst recent protected disclosure and
the | atest alleged retaliation that occurred prior to the filing
of his Part 708 conplaint. A nine nonth period, especially where
there are allegations of persistent retaliatory activity, 1is
certainly a reasonabl e period of time within which to presune that
the disclosures were a contributing factor to alleged
retaliations. See Luis P. Silva, 27 DOE T 87,550 (2000) (nine
nont hs between di scl osure and alleged retaliatory action); Barbara
Nabb, 27 DOE T 87,519 (1999), aff’'d in relevant part, 27 DOCE
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1 87,555 (2000) (rmore than seven nonths between alleged
di scl osures and all eged retaliatory actions).

The alleged retaliations that occurred subsequent to January 4,
2002, are proximate in tinme to M. Vander Boegh’'s pending Part 708
action filed on that date. This Part 708 action is protected
activity, and | deemit to be a contributing factor under Part 708
to personnel actions adverse to himthat occurred in 2002.

Accordingly, wth respect to each of the personnel actions
di scussed below, I wll first determ ne whether M. Vander Boegh
has shown by a preponderance of the evidence that the personnel
action took place and neets the criteria for a Part 708
retaliation. If I make this finding in the affirmative, I wll
t hen determ ne whet her WESKEM or BJC has shown, or together have
shown, by clear and convincing evidence, that the protected
di sclosures were not a contributing factor to the adverse
personnel action or that they would have taken the same action in
t he absence of the protected disclosure.

D. M. Watson's March 5, 2001 Menmo was a Retaliation

Mr. Vander Boegh contends that M. Wtson’s March 5 Menp was
intended to discipline himand to restrict his protected activity
at a tinme when he had been tasked with developing a list o
landfill deficiencies. Post Hearing Brief at 3. In the days
proceedi ng the issuance of the nmeno, M. Watson was aware that
M. Vander Boegh was devel opi ng such a |list. Vander Boegh Hearing
Exhibit E consists of a March 1, 2001 email exchange between
G egory Shaia, a BJC deputy waste project manager, and M. Vander
Boegh. M. Watson and M. Fletcher of WESKEM al so were recipients
of these emails. In the initial e-mail, M. Shaia requests that

WESKEM develop a conprehensive list of [landfill
deficiencies. This |list should include permt or other
regul atory or agreenent citations indicating why said
item i's a defi ci ency or has non- conpl i ance
vul nerability. | further request that this list include
a proposed solution for each itemli sted.

In his response, M. Vander Boegh indicates that he will prepare
a detail ed response by March 6.

Your action item is noted and appreciated. However,
this will require a nore detailed response than an e-
mail. | will provide by COB Tuesday, bullets to address

t he
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obvi ous deficiencies. A word of caution, these involve
progranmmtic deficiencies that go back to the perm:t
process in 1992.

Vander Boegh Hearing Exhibit E. On Sunday, March 4, 2001, M.
Wat son emmi |l ed the Conpl ai nant the foll ow ng nessage:

| just finished reading the request from Greg Shaia for
the Iist of landfill concerns. I want a concise |ist
and path forward on each item by COB Tuesday, March 6,
2001. Please list the itens in a table format and keep
the problems and path forward to less than 40 words

each. We will discuss at |l ength on Monday, between you
and |I. Please be available to neet in ny office at 9
am Until then, please focus on this list and refrain

from |l engthy discourse by e-mail to anyone. WESKEM has
to focus on the problens and provide a path forward.

March 4 Email from Watson to Vander Boegh, Vander Boegh Heari ng
Exhibit 1. At the Monday neeting, M. Witson presented the
Conpl ainant with the March 5 Meno and read it to him Entitled
“Expect ations of WESKEM s Landfill Manager”, the stated objective
of the menmb is to assign priorities to M. Vander Boegh's
activities as landfill manager. Three sections of priorities are
listed in three paragraphs: (1) the priority to operate the
| andfill in regulatory conpliance; (2) the priority to “keep
WESKEM s interest at heart when operating the landfill, working
with subordi nates and superiors, and procuring needed supplies for
the landfill”; and (3) the priority to WESKEM s client, BJC. In
t hese paragraphs, M. Watson gives a nunber of instructions to
M. Vander Boegh. |In paragraph (1), he is told that his priority
to operate the landfill in full regulatory conpliance “does not
all ow the use of regulatory |everage against WESKEM LLC, its
empl oyees or custoners.” He is directed to “contact regul atory
agencies only as is required to fulfill your position as |andfill
manager and only wth the foreknowl edge of Bechtel Jacobs
Conpany’s envi ronment al conpl i ance group and [ WESKEM s
Subcontractor Techni cal Representative].” Under paragraph (2), he
is instructed that “[a]ll communication fromyou to ot her WESKEM
operations should be through your organization to me or other
managers reporting tome . . . .” He is told to avoid overtine
and t hat

The time you spend issuing email is excessive. Please
utilize e-mail conmunication judicially. | expect a
list of landfill issues that is concise, to the point,
and
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tinmely to be updated weekly and provided to ne every
Monday nor ni ng.

In paragraph (3), he is instructed that “[a]lny action on your part
that underm nes our client [BJC] is wong.” Ad. Record, pp. 1l4-
15. The Conpl ai nant characterizes this docunent as a “repri mnd
memo for protected activity” and asks that it be “expunged from
t he Conplainant’s personnel file.” Conpl ai nant’ s Post Heari ng
Brief at 11.

WESKEM ar gues that the March 5 Meno cannot be viewed as a adverse
personnel action because it is not disciplinary in nature.
According to WESKEM the nenp’s entire purpose was to get the
Conpl ainant to focus on his job so that work could be perfornmed in

a tinely fashion and the landfill could receive a permt to
reopen. It cites the March 4, 2001 emnil from M. Wtson to
M. Vander Boegh urging himto focus on creating a concise |list of
| andfill issues requested by BJC nmmnager G egory Shaia, and

asserts that the March 5 Menp was a further effort in that area.

Greg Shaia's request ultimately led to the delivery of
the March 5 nmenorandum  What nust be abundantly cl ear
is that the menorandum was witten not in response to
any protected disclosure nmade by conplainant Vander
Boegh, but directly related to the ongoing work of
WESKEM  WESKEM was trying to service the needs of its
customer, Bechtel Jacobs. Dan Watson was charged with

t hat obligation. Dan Watson was trying to get his
enpl oyee and landfill manager to concentrate and focus
on the issues. Accordingly, it is submtted that a

legiti mate busi ness interest existed for the authorship
of the nmenorandum and that interest is a conplete
defense to any allegation of retaliation by conplai nant
Vander Boegh.

WESKEM Post Hearing Brief at 16. | cannot accept the assertion
that the March 5 Menob was issued solely for the purpose of
of fering guidance and encouragenent to M. Vander Boegh in
responding to M. Shaia s request. M. Watson’s March 4 email to
t he Conpl ai nant had al ready provi ded detailed instructions and a
deadline for this project. In addition, the factual record of
this proceeding contradicts WESKEM s assertion. The RO reports
that M. Watson told M. Fred Brown, the Conplaint |nvestigator,
that the Mirch 5 nmeno stemmed from an ongoi ng request by the
compl ainant for additional office space, and that he wote the
nmeno to direct the Conpl ainant to focus on his duties as Landfill
Manager, and also to rem nd the conplainant that he nust keep
WESKEM and BJC i nf or ned
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when he was nmeeting with or providing information concerning the
Landfill to DCE or the Kentucky regulatory authorities. RO at 14-
15. The March 5 Menmo itself, with its specific prohibition
agai nst the Conplainant’s use of “regulatory |everage”, its
directive that he contact regulatory agencies only with the
“f oreknowl edge” of BJC and WESKEM and its adnmonition for himto
“limt your communication” with WESKEM s client BJC, reveal s that
its purpose was to restrain the Conpl ai nant’s communi cati ons with
BJC and Kentucky officials rather than to focus his attention on
a specific assignnment, as WESKEM cont ends.

WESKEM al so asserts that the March 5 Menmo cannot be viewed as
retaliatory because its statenments concerning the Conplainant’s
duties and responsibilities are “accurate and truthful.” It
contends that at the Hearing, the Conplainant essentially agreed
with all of the menp’s statenents in this regard. WESKEM Post
Hearing Brief at 16-20, citing TR at 180-186. | disagree. \Wile
t he Conplainant agreed with the nmenm’'s general statenents
concerning his duties, he specifically disagreed with the neno’s
statenment that “the tinme you spend issuing e-mail is excessive.”
TR at 184. Moreover, he found the content and tone of the letter
to be threatening.

| took it as a threatening . . . letter due to the fact
that everything in this letter is what’s in the contract
that we are obligated to follow And it’s in the

regul ations. So, there’s only one reason | understood
this letter was witten, and that is to start discipline
action agai nst ne.

TR at 187. | agree that the nenorandum was disciplinary in nature
and effectively warned the Conplainant that he was violating
duties if he communicated excessively with BJC officials or had
contacts with state regul ators w thout the foreknow edge of WESKEM
and BJC nmnagers. | therefore am not convinced by WESKEM s
argunents that this meno is not an adverse personnel action.

For the reasons stated above, | find that the Conpl ai nant has met
his wevidentiary burden of showing that the March 5 Meno
constituted a Part 708 retaliation. I concur with the RO’s

prelimnary finding that this neno is clearly disciplinary inits
tone and directs the Conplainant to refrain fromcertain conduct,
not ably excessive e-mail nessages and unnecessary conmuni cati ons
with KDWM and BJC, in order to fulfill his proper role as a
l andfill manager enployed by WESKEM See RO at 12-13.
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Nor has WESKEM shown by clear and convincing evidence that it
woul d have issued this nmeno in the absence of those disclosures.
In its Post Hearing Brief, WESKEM contends that M. Watson coul d
not have been notivated by the Conplainant’s protected activity
when he issued this nmeno because he was as yet unaware of the
| eachate issues raised by M. Vander Boegh. | do not find that
M. Watson’s testinony is particularly persuasive concerning this
all eged | ack of know edge. Although he testified that he did not
know of the Conplainant’s protected disclosures concerning
| eachate storage issues at the time that he wote the meno [TR
at p. 488], his subsequent testinony greatly qualifies this
deni al . Rat her than testifying that he never heard of |eachate
storage issues at that time, he stated that he had not “focused on
it”. TR at p. 488.

There were so many bloomng lists of problens at the

landfill, that this is just one of several. And it just
didn’t appear to be -- | never took it to be a problem
TR at 488. Under cross exam nation, M. Wtson acknow edged

having read his copy of the March 4 email from M. Vander Boegh to
Mr. Buckmaster on | eachate issues. He acknow edged that he was
wor ki ng that Sunday and nay have read it on that date, prior to
writing the March 5 Meno to the Conplai nant. TR at 505. He
continued to mamintain at the Hearing that he did not fully
under stand the issue:

| knew that there were a list of problens and | eachate
problems were on that |ist of problens. But | didn't
know about the seriousness or what exactly was
associated with [the] | eachate problem

. At the time | understood that we had a [| eachat e]
capacity problem | didn’t understand that it was a
permt issue.

TR at 506. In addition to the March 4 email from the Conpl ai nant,
M. Watson al so had been copied on the earlier February 16, 2001
email warning that a critical amount of | eachate had accunul at ed,
and on the February 2, 2001 email that identified | eachate storage
capacity as a critical issue in obtaining the Feb. 2001 Permt.
Accordingly, | conclude that WESKEM has not rebutted the
assunption that M. Watson was aware of or affected by M. Vander
Boegh’ s protected di scl osures concerning | eachate storage probl ens
at the tinme that he wote his March 5 neno.
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Accordingly, I will provide the Conplainant with relief fromthis
retaliation. Based on the testinmny of M. Watson at the Hearing,
WESKEM asserts that the March 5 Meno is not in M. Vander Boegh’s
personnel file. WESKEM Post Hearing Brief at 20. Neverthel ess,
I will direct WESKEM to review the Conpl ai nant’ s personnel file,
and to renove the March 5 Meno if they find it there. | will also
direct WESKEM to issue a witten statenent to the Conpl ai nant
declaring that the March 5 Meno has been resci nded.

E. The WESKEM BJC Decision to Halt Construction of an Ofice
Trailer for the Conpl ainant was a Retaliation

The Conpl ai nant contends that during March 2001, BJC cancel ed
pl ans to build an office/docunent center trailer (hereafter the
“office trailer”) at the site of the Conplainant’s landfill. At
the Hearing, he testified that the proposal to nodify the U
Landfill by constructing the office trailer and other buildings
had been devel oped by BJC when he was a BJC enpl oyee [TR at 61],
and the permt for these proposed inmprovenents allowed
construction to begin on February 1, 2001. He estimated that BJC
conpl eted the construction of a storm shelter and a shower trailer
by April 1, 2001. TR at 50. At the Hearing, the Conpl ai nant
testified that the office trailer would have increased his office
space significantly. TR at 52. He stated that BJC devel oped the
proposal because they were aware of a deficiency in office space
at the U Landfill. TR at 61-62. He testified that he was not
infornmed of any reason why the office trailer was not constructed.
TR at 51.

In support of these assertions, the Conplainant introduced a copy
of the Modification proposal submtted by the DOE to the KDWM
Vander Boegh Hearing Exhibit D. The copy indicates that the
Modi fication proposal was received by the KDWM on August 7, 2000.
It provides for the construction of “an office/docunent center
trailer” to be located east of the existing personnel building and
“approxi mtely 12' x 40" for future offices, conference room and

document storage.” Modi fi cati on proposal at 1. The docunent
includes a drawing indicating the location of the proposed
trailer. On the |ast page, the docunent is stanped “as approved
February 1, 2001.~” I d. The conplainant also introduced the

testimony of M. Roger Alcock, a union worker at the U Landfill.
He confirned that there were plans to build an office trailer at
the U Landfill. He testified a pad for this trailer was
constructed. TR at 446. He stated that he had spoken to M.
Watson and was told that the office trailer was not being built
because it would cost too nuch
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noney. He testified that M. Watson gave himan inflated estinmate
for the cost of the office trailer. TR at 447.4/

I find that the Conplainant has met his evidentiary burden of
showi ng by a preponderance of the evidence that BJC and/ or WESKEM
t ook adverse personnel action when they canceled their plan to
construct the office trailer at the U landfill. The evidence
i ndicates that the plans to construct the office trailer did
exist, and that prelimnary site work for the office trailer was
compl et ed. The project was abandoned by BJC and/or WESKEM in
February and March 2001, just after M. Vander Boegh nade
protected disclosures. The decision not to build the office
trailer clearly is adverse to M. Vander Boegh, as it would have
increased his office space. Not inplenmenting an approved plan
that woul d i nprove an enpl oyee’s working conditions clearly is an
adverse personnel action as defined in Part 708. Accordingly, the
burden shifts to BJC and WESKEM to show by clear and convincing
evi dence that they would have canceled the construction in the
absence of M. Vander Boegh's protected disclosures.

During the investigation and at the Hearing, BJC and WESKEM bot h
attempted to show that their actions in this nmatter were not
retaliations under Part 708. BJC contends that it did not
retaliate against M. Vander Boegh because it nade a decision
prior to February 1, 2001 to | et WESKEM provide the office trailer
to be built at the U Landfill. At the Hearing, M. Stephen Davis,
BIJC s Project Manager for Waste Disposition, testified concerning
this matter. He acknow edged that BJC prepared the Modification
proposal , including the office trailer and other structures, that

4/ The available evidence indicates that sonetime in late
February 2001, M. Wiatson stated to M. Vander Boegh that
the proposed costs for constructing the office trailer were
too high. RO at 14. This statenent appears to have been
made before the Conplainant’s March 4, 2001 protected
di sclosure, but there is no indication that it occurred
prior to his February 2 and February 16, 2001 di scl osures.
However, M. WAtson apparently did not inform the
Conpl ai nant at that tinme that the trailer would not be
built. A contenporaneous email and tel ephone nmenorandum by
WESKEM enpl oyee Cindi Wahl indicates that on March 21,
2001, the Conplainant informed Ms. WAhl that WESKEM was
installing a new trailer at the U Landfill ®“in the near
future,” and that he had spoken to M. Watson on March 20,
2001 about installing a bathroomin the trailer. A Record
at 00603-00604.



- 22 -

the DOE then submtted to the KDWM for approval. He al so
acknow edged that BJC built a shower and change trailer for union
workers, and a storm shelter at the U Landfill, both of which were

included in the Modification proposal. TR at 633-636.

M. Davis testified that BJC submtted the construction proposa

for the office trailer to the DOE with the understanding that
WESKEM woul d finance its construction. He testified that WESKEM
indicated to himthat it would pay for construction of the office
trailer at some point in tinme between its receipt of the
subcontract to manage the U Landfill and the Modification proposal
being submtted to the DOE in August 2000. TR at 639.

| recall it was prior to this letter going in. Again,
| can not renenber the exact date, but the fact that
there is a dimension here for that office trailer nust
have i ndi cated at sonme point, they decided on that size
trailer.

TR at p. 639. In his testinony, WESKEM manager Dan WAatson
confirmed this account, stating that he knew “we were going to do
it out of the nonies with WESKEM but it becane way to expensive.”
TR at 500. Based on this testinony, | conclude that prior to the
Conpl ainant’s protected disclosures, WESKEM and BJC had an
agreenment whereby WESKEM had agreed to finance and construct the
proposed office trailer at the U Landfill. Accordingly, BJC has
shown by clear and convincing evidence that WESKEM rat her than BJC
pl anned to construct the office trailer.

WESKEM contends that its decision not to construct the proposed
office trailer was based entirely on cost, and therefore its
decision not to construct the trailer would have been the sane if
t here had been no protected disclosures. M. Watson testified
t hat WESKEM purchased an inexpensive, used trailer with the
intention of renmpbdeling it as an office/docunent center trailer
for the U Landfill.

We inspected [the trailer], we |looked at it, thought
about sone of the nodifications associated with it. And
we purchased it for 2,000 dollars.

TR at 478-479. However, M. Watson testified that “1 could not
cone to terns under working with [the Conpl ai nant] on the issue of
the office trailer as to what the trailer would be.” He stated
that M. Kerry Stone, an enployee at the U Landfill supervised by
t he Conpl ai nant, sent hima meno outlining several different
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I nprovenents. M. Watson stated that he authorized M. Stone to
get estimtes for these inprovenents, which “were in the
nei ghborhood of twenty thousand dollars or so.” TR at 4709.
M. Watson testified that WESKEM t hen abandoned the project of
converting the trailer to office space because these estimted
expenses were deenmed to be “very, very expensive.” He expl ained
t hat WESKEM was not to be reinmbursed by BJC or the DOE for these
expenses, and twenty thousand dollars would anmount to half of
WESKEM s annual profits on its operation at the U Landfill. TR
at 480.5/ He said that WESKEM t hen decided to use the unrenovated
trailer to keep i ndustrial hygi ene equi pment in an air conditioned
environnent so it would not expire. At that tinme they noved it to
t he Paducah Plant, where it continues to be used for storage
pur poses. TR at 481.

WESKEM has not shown by clear and convincing evidence that it
woul d have made the decision to abandon the construction of an
office trailer at the U Landfill in the absence of the
Conpl ai nant’ s protected disclosures. WESKEM acknow edges that it
intended to pay for the construction of the office trailer at the
tine that the proposal was first submtted by the DOE to the KDWV
WESKEM has not shown why or to what extent the cost estinmates
provided by M. Stone were out of line with its previously
approved projected costs for the proposed office trailer. It
therefore has not shown convincingly that its decision to abandon
reconstruction of the trailer was based on unexpectedly high costs
for the project. Under the standards of proof set forth in
Part 708, | concl ude that WESKEM has not denonstrated by clear and
convincing evidence that its decision to abandon construction of
the office trailer would have occurred in the absence of the
Conpl ai nant’ s protected di scl osures.

Accordingly, I wll provide relief to the Conplainant for this
retaliation. | will direct WESKEM to proceed with this renovation
based on the projected costs provided by M. Stone.

F. WESKEM retaliated agai nst the Conpl ai nant when it proposed to
Rel ocate his O fice to the Paducah Plant Site

The Conpl ai nant contends that following his protected disclosures,
a WESKEM official proposed that his office be relocated to the
Paducah Pl ant, a distance of three mles fromthe U Landfill. He

5/ In later testinony, he refers to this $20,000 as thirty to
forty percent of the profit fromthe landfill. TR at 496.
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contends that this proposed relocation would have made the
performance of his duties as Landfill Manager nore difficult,
negatively affecting the terns and conditions of his enpl oynent.
Vander Boegh Post Hearing Brief at 4.

The record indicates that in early August 2001, WESKEM Oper ati ons
Manager Jeff Fletcher orally informed the Conplai nant that WESKEM
was proposing to relocate his office to the Paducah Plant. In an
August 2, 2001 email to M. Fletcher, the Conpl ai nant i ndicated
that this nmove would seriously affect his ability to manage the U
Landfill. Vander Boegh Hearing Exhibit J. In an August 3, 2001
email to M. Don Seaborg of the DOE, he repeated these objections
to the nove.

I have been asked to vacate the landfill office and |

have asked Jeff Fletcher for an explanation. Hi s
supervisor is requesting this nove. | have no problem
with a secondary in plant satellite office, but a |land
fill manager can’t manage a contained landfill fromthe
pl ant .

My goal s have al ways been to resolve conflicts not be
the center of conflicts and ny record over the past few
nmont hs especially should account for that. | feel | am
being attacked on all fronts, due to a Ilack of
under st andi ng of others (not DOE).

Vander Boegh Hearing Exhibit K At the Hearing, the Conplai nant
descri bed how the proposed relocation would have affected his

ability to performhis duties as a Landfill Manager. He stated
that as one of two enployees licensed to nonitor access to the U
Landfill, it would have been very difficult to perform his

supervisory responsibilities at the new | ocati on. He testified
that he would have to spend a great deal of time traveling back
and forth between the U Landfill and the Paducah Plant. TR at 92.

Al t hough this relocation proposal was |ater w thdrawn by WESKEM
t he Conpl ainant asserts that a threatened action to adversely
affect working conditions is by itself an actionable retaliation.
He argues t hat

the job detriment need not be actual but nmay be
potential and threatened. The threats thenselves
operated as a restraint on the Conplainant’s ability to
performhis job duties and serve as further evidence of
the hostility
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t hat the Respondents bore to the Conplainant for his
protected activity.

Vander Boegh Post Hearing Brief at 11.

Par t 708 specifically defines “retaliation” to include
intimdation, threats or “simlar action” concerning conditions of
empl oynent . 10 CF.R § 708.2(2). | conclude that anyone
famliar with M. Vander Boegh’'s job duties would have understood
that relocating his office away from the U Landfill would
interfere with his day-to-day managenment and naeke his conduct of
those duties nore tinme consumng and difficult. Accordingly, |

find that the Conplainant has nmet his evidentiary burden of
showi ng by a preponderance of the evidence that when WESKEM
announced its intention to relocate his office to the Paducah
Plant, it commtted a Part 708 retaliation against him

In response, WESKEM argues that its proposal to relocate
Mr. Vander Boegh to the Paducah Plant was based on legitinmate

busi ness interests. It contends that M. Fletcher requested the
nove shortly after he became General Manager for WESKEM and that
he had a legitimate interest in having his front |ine nmanagers
easily accessible to him At the Hearing, M. Fletcher testified
that all of his other front |line managers were at the Paducah
Pl ant and “I was just wanting himto be closer to ne so that |
woul d have access when | needed him” TR at 537. He denies that

there was any retaliatory notivation for his action. TR at 538.

WESKEM s expl anations do not establish by clear and convincing
evidence that M. Fletcher would have directed the Conplainant to
relocate his office in the absence of the Conplainant’s protected
activity. WESKEM has not explained why M. Fletcher’'s legitimte
busi ness interest in having the Conplainant easily accessible to
hi mwoul d override M. Fletcher’s business interest in having the
Conpl ai nant, a landfill nanager, based primarily at the site that
he is managing. Nor am | convinced that M. Fletcher’'s
i nexperience as WESKEM s General Manager is a convincing
expl anation for his relocation directive to the Conplainant.
Al t hough M. Fletcher was appointed Operations Manager shortly
before he directed the Conplainant to relocate, he had been
enpl oyed by WESKEM as Operati ons Manager since February 2001, and
had interacted with M. Watson and M. Vander Boegh during the
i nterveni ng period. Nor am | convinced by M. Fletcher’s claim
that his relocation directive was entirely wuntainted by
retaliatory intent toward the Conplainant. |In fact, M. Fletcher
reviewed M. Watson’s earlier March 5 Meno to the Conpl ai nant
prior to its
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being given to him TR at 535-536. | therefore find that
M. Fletcher was either aware of or negatively influenced by
WESKEM or BJC officials who were aware of the Conplainant’s
protect ed di sclosures. | also am unconvinced that he was unaware
of the adverse inpact on the Conplainant that his proposed
rel ocati on would cause, and that this was not a factor in his
deci sion to nmake the proposal.

Finally, WESKEM argues that it was not unreasonable for
M. Fletcher to request this relocation because in 1997, while
enpl oyed by another contractor, M. Vander Boegh had nmanaged the
U Landfill successfully from an even nore renote | ocation than the
Paducah Pl ant. See Conpl ainant’s testinony, TR at 166-67. Thi s
assertion is beside the point. The issue is not whether the
Conmpl ai nant coul d manage the U Landfill from a renpte |ocation,
but whether the conditions of his enploynment would be adversely
affected by noving his office away fromthe landfill.

Accordingly, I will provide relief to the Conplainant for this
adver se proposal concerning his working conditions. | wll direct
that WESKEM shall not relocate the Conplainant’s primary office to
a location outside the U Landfill wthout the Conplainant’s

express consent for one year fromthe date of this Decision.
G BJC s Change to the CERCLA White Paper Was Not Retaliatory

M. Vander Boegh contends that in July 2001, BJC changed sone key
| anguage in the final version of a white paper on CERCLA waste
acceptance. The Conpl ainant states that he and three other
i ndi vi dual s who had co-aut hored the white paper had no opportunity
to review this change before the white paper was issued, even
t hough BJC continued to list them as the authors of the white
paper. At the Hearing, co-author Randall Russell, vice president
of an environnental engineering firm testified that he al so was
upset by BJC s failure to consult the authors concerning this
change. TR at 459. | conclude that the Conpl ai nant has shown by
a preponderance of the evidence that BJC adversely affected the
conditions of his enploynent when it nmade this change w thout
consul ting him

BJC contends that its action had nothing to do with M. Vander
Boegh’s protected activity. In a contenporaneous enmail to Ms.
Forsee, another co-author, BJC Project Mnager Stephen Davis
st at ed:
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| agree with the comment [that the final draft of the
white paper] as authored should not have been further

revised by |[egal wi thout the authors approval.
Unfortunately, we have little influence on how a
docunment is witten after it has |egal revi ew.
Additionally, I was not aware of this final change.
Bottomline it should have received concurrence fromthe
aut hors.

August 2, 2001 emmil from M. Davis to Ms. Forsee, BJC Hearing
Exhi bit 5.

As the above circunstances indicate, it appears that the | egal
division of BJC nade a revision to the white paper prior to its
i ssuance without consulting the document’s four authors. | cannot
see in these circunstances any indication of a specific intent to
retaliate against M. Vander Boegh. Accordingly, I find that BJC
has nmet its burden of showing by clear and convincing evidence
that its legal departnent would have nodified the same | anguage in
the report in the absence of the Conplainant’s protected
di scl osures.

H. BJC Manager Stephen Davis’ August 1, 2001 Menmo WAs Not
Retaliatory

In his filings in this proceeding, the Conplainant refers to a
memor andum dated August 1, 2001 from BJC manager Stephen Davis
regarding permt nodification roles and responsibilities (the
Davi s Memo) . In his Pre-Hearing Brief, he contends that the
March 5 Meno prohibited himfromreporting any safety violations
“except through certain stifling procedures” and “sone of these
obl i gatory procedures” were repeated in the Davis Meno. Vander
Boegh Pre-Hearing Brief at 2. In his Post-Hearing Brief, the
Compl ai nant states that the Davis Meno delineates a “protocol,
whi ch required Bechtel Jacobs participation in reports to the DOE
or the state.” The Conpl ai nant contends that M. Davis stated at
the Hearing that this protocol was nostly his own “phil osophy.”
Vander Boegh Post Hearing Brief at 9.

The Conpl ai nant appears to be arguing that the Davis Menp is an
attenpt to inpose arbitrary and “stifling” procedural restrictions
on his contacts with state authorities and the DOE. At the
Hearing, he testified that he read the Davis Meno as di scouraging
him from going directly to the DOE with reports of regulatory or
environnental violations at the landfill. TR at 728.

My review of the Davis Meno is that it is alnost solely a
st at enent of conpany procedures and policy. Entitled “Landfill
Permt R&R
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[Rol es and Responsibilities]” and addressed to the Conpl ai nant and
Rebecca Ann Forsee, a WESKEM enpl oyee, it states in pertinent
part:

Let me reiterate the statenments | nmade in our status
meeting yesterday about the Landfill permt roles and
responsi bilities. Permit interpretations, updates,

revi sions, verbal discussions and witten correspondence
with the state regul ators, and other subjects concerning
the permt requires the involvenment of STR [the BJC
subcontractor technical representative], regulatory
conpliance, and the landfill operator.

A Record at p. 819 (enphasis in original). The Davis Meno states
that it “reiterates” a previous oral statement and enphatically
“requires” the neno’'s recipients to “involve” BJC and WESKEM
officials in any of their contacts with state regulators. As one
of those recipients, the meno is clearly seeking to discourage
Mr. Vander Boegh and Ms. Forsee from any private contacts wth
state regulators. However, to the extent that established conpany
policy prohibits such contacts, a nmenorandum restating that policy
cannot be seen as an adverse personnel action. Under Part 708, a
DOE contractor certainly is permtted to state its official
policies in neutral terms, and without threats, to its enployees
or subcontractor enployees.

As discussed above with regard to the March 5 Meno, M. Vander
Boegh acknow edges that he nust report his contacts with the state
regul at ors to WESKEM and BJC officials. Unlike the March 5 Meno,
the Davis Meno contains no inplied criticismof the Conplainant’s
“regulatory |everaging” and “excessive” use of emils. The
Compl ai nant has not established that any of the requirenents
stated in the Davis Meno go beyond previous statenments of BJC or
WESKEM policy, while BJC has presented testinony indicating that
this menmorandum nmerely restates the conpany’s policies and does
not i npose additional restrictions on the Conpl ai nant.
Accordingly, | conclude that the Conplainant has not nmet his
burden of showing that the Davis Meno constituted an adverse
personnel action against him

I. Actions by BJC Enpl oyee Kevin Barber Toward the Conpl ai nant and
t he Response of BJC Managenent Are Not Retaliations that Require
Rel i ef

The Conpl ai nant contends that follow ng his protected discl osures
he was repeatedly confronted by threats and intimdation fromBJC
and WESKEM enpl oyees. In addition to the all egations discussed
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above, M. Vander Boegh contends that on two specific occasions he
was confronted by threats and intimdation from M. Kevin Barber,
BJC s Subcontractor Technical Representative for its m xed waste
treat ment project. He states that the first occasion was at a
regul ar weekly neeting on OCctober 16, 2001, when M. Barber
suggested that he would no | onger be recognized as the |andfil
manager and accused the Conplainant of not getting work done.
Vander Boegh Post Hearing Brief at 4-5. The Conpl ai nant cont ends
that he delivered a nmenorandum docunenting the alleged harassnent
and intimdation to BJC Project Manager Steve Davis the follow ng
day. TR at 126. Thi s menorandum describes the incident &
foll ows:

M. Barber intimated that | had apparently incorrectly
prepared the WESKEM di scl osure statements prior to the
contract date of 2/28/01. He further insisted that BJC
| egal counsel would be correcting ny error. . . . There
was an inference that [the Conpl ai nant] would no | onger
be recogni zed as “key personnel” as required by KDWM
During later discussions regarding |eachate disposal
arrangenents . . . , M. Barber interrupted and
proceeded to mnmake the statenents that “if [the
Conpl ai nant] could not begin work by Friday, that
woul dn’t be anything new since | was noted for not
getting any work done anyway.”

Vander Boegh Hearing Exhibit T.

A second i nstance of aggressive behavior by M. Barber toward the
Conpl ai nant was docunented at the Hearing. DOE enployee M. Mtch
H cks, the PD@ s health physicist, testified that he was asked by
t he Conplainant to attend a weekly landfill neeting for BJC and
its subcontractors on March 5, 2002. He said that an altercation
began after M. Vander Boegh conpl ained that he had not been kept
in the loop on docunents that were being circulated that would
require his review. He then recounted the follow ng:

The response was [BJC Project Manager Steve Davis] said
that [he] thought we had this problem solved. [The
Compl ai nant’ s] supposed to be kept in the |loop on the
docunents that are going forward. He then turned to M.
Kevin Barber . . . and berated hima little bit about
it, that, | thought we had this problem sol ved. And
Kevin got alittle bit upset about that. As a matter of
fact, he kind of blew his stack with [the Conpl ai nant]
while we were there. And |ater on, Steve asked Gary and
Kevin Barber to please | eave the neeting.



TR at 312-313.

The Conplainant contends that a third incident involving
Mr. Barber occurred on March 13, 2002, when several parties
including the Conplainant and M. Barber, participated in a

conference about landfill issues. During this discussion, the
Conpl ai nant contends that M. Barber suggested that the
Conpl ai nant | eave the conference, saying “there’s the door.” He

asserts that M. Fletcher of WESKEM reported this incident to M.
Davis of BJC, but that BJC took no corrective action

Conpl ai nant’ s Response to Hearing Oficer’s January 6, 2003 Order
of Discovery at 3. At the Hearing, M. Barber confirnmed that he
made this statement to the Conpl ainant at that neeting. TR at
603.

These three incidents, as docunented by the Conpl ai nant, establish
conduct by one BJC enployee, M. Barber, that certainly was
aggressively hostile towards the Conplainant on three specific

occasions. | find that such actions reasonably may be deened to
constitute harassnment and intim dation of the Conplainant for his
protected activity under Part 708. Accordingly, | find that

M . Vander Boegh has net his evidentiary burden on this issue.

However, in this instance it is not necessary for me to analyze
whet her BJC has shown, by clear and convincing evidence, that
M. Barber would have taken these actions against M. Vander Boegh
in the absence of his protected disclosures. As discussed bel ow,
based on extensive testinony and other evidence presented by BJC
at the Hearing, | find that BJC has established that it has
aggressi vely counsel ed M. Barber concerning the inappropriateness
of his actions toward the Conpl ai nant, and has ensured that this
type of behavior has not recurred since March 2002. Accordingly,
there is no present need for nme to provide Part 708 relief to the
Conpl ai nant concerning this issue.

Determ ning appropriate Part 708 relief for M. Barber’s actions
requires me to consi der to what extent BJC managenent was aware of
t hat conduct and whet her they effectively intervened to aneliorate
it. In this regard, the Conplaint I|Investigator stated that he
found no indication that there was any attenmpt by BJC managenent
in October 2001 to rectify the conplainant’s perception that he
was bei ng harassed by M. Barber. RO at 13. However, through
testinony at the Hearing and by its exhibits, BJC has established
that it did nake ongoing efforts to resolve what it believed to be
an ongoi ng personality conflict between M. Barber and M. Vander
Boegh.
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The record now i ndi cates that inmmediately follow ng receipt of the
Conpl ai nant’s October 17, 2001 nenorandum by BJC nmanagenent,
WESKEM General Manager Jeffrey Fletcher and M. Davis of BJC
agreed to hold a coaching and counseling session with M. Vander
Boegh and M. Barber. The Conplainant testified that this neeting
| asted nmore than one and one half hours, and that *“Jeff Fletcher
i nterceded on a couple of heated discussions.” TR at 128. He
al so stated that he and M. Barber were told to work on their
rel ati onship, and that he interpreted statenments nmade by M. Davis
to M. Barber as a disciplinary counseling of M. Barber.
TR at 260.

As noted above, at the March 5, 2002 neeting where M. Barber
“blew his stack” at the Conplainant, M. Davis asked both
individuals to leave the nmeeting. There is not enough evi dence of
the Conplainant’s conduct at this neeting to ascertain whether
M. Davis acted fairly in asking both individuals to | eave, but he
clearly did not tolerate M. Barber’s outburst. M. Hicks further
testified that after the Conplainant and M. Barber left the
meeting, M. Davis indicated to those remaining that there was a
personality conflict between Gary Vander Boegh and Kevin Barber.
TR at 313.

Wth respect to the March 13, 2002 neeting, M. Barber testified
that he was upset with the Conpl ai nant because he was not sticking
to the agenda of the meeting. TR at 603. M. Ciff Blanchard, a
consulting engineer with Tetratech, Inc., confirmed this account
(TR at 439) although he also testified that he thought that asking
the Conpl ainant to | eave the neeting was unjustified. TR at 434.
After M. Barber reported to M. Davis that he may have made an
i nappropriate remark to the Conplainant, M. Davis asked
M. Barber to send himan emai|l nessage summari zing the neeting.
TR at 607, 662; BJC Hearing Exhibit 4. M. Davis testified that
after receiving this nmessage, he and M. Barber’s functional
manager at BJC held a second coaching and counseling session with
M. Barber, who was told to inprove his working relationship with
M. Vander Boegh. TR at 663-664. M. Davis stated that bhe
bel i eves there has been a significant inprovenent in M. Barber’s
relationship with the Conpl ai nant since that tinme. 664-665.

In light of BJCs efforts to intervene on behalf of the
Compl ainant, | agree with BJC s assertion that M. Barber’s
i nstances of agressive conduct toward the Conpl ai nant have been
remedi ed. BJC Post Hearing Brief at 21. | also note that
M. Barber is no | onger enployed by BJC. I1d. at n. 5.
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J. BICs Presentation to the DOE of a Proposed Subcontract Change
Affecting the Conplainant Was a Retaliation

The Conpl ai nant contends that in March 2002, the DOE adopted a
proposal that would have changed his job position or resulted a
denotion. Although the DOE | ater abandoned the proposal prior to
i mplementing it, the Conplainant asserts that BJCs role in
devel opi ng and recommendi ng the proposal constituted a
retaliation. At the Hearing, the Conplainant testified that in
March 2002, he spoke by telephone with M. Harvey Rice, the
program manager for the DOE' s Oak Ri dge environmental managenent
di vi si on. He testified that during this conversation, M. Rice
stated that BJC was proposing contract changes to the DOE that
woul d effectively renmove the Conplainant’s position of Landfill
Operator from WESKEM and transfer it to BJC. The Conpl ai nant
stated that since M. Barber was a BJC enpl oyee, he believed that

M. Barber would replace him as Landfill Manager of the U
Landfill. He nmenorialized his conversation with M. Rice in an
email to his attorney. Vander Boegh Hearing Exhibit V. TR
at 135-139. In his testinony at the Hearing, M. Rice confirned

that at a March 2002 neeting, BJC presented a proposal to the DOE
t hat involved changing the Conplainant’s job position at the U
Landfill. TR at 373-374. On March 26, 2002, BJC manager Steve
Davis sent an enmail to the DOE s Paducah site manager Don Seaborg
summari zing this meeting. He stated that the neeting had been
attended by hinmself, WESKEM nanager Jeff Fletcher, M. Rice,
M. Seaborg, and others. M. Davis sumarized the options
presented by BJC and the decision reached by BJC and the DOE, as
foll ows:

A discussion was conducted concerning the landfill
managenent and operations protocol. The current
protocol and three options were discussed. It was
stated the current protocol is not working very well.
The options discussed include: a) BJC as nmanager wth
licensed landfill managers assigned to the Waste Project
wi th support by WESKEM as field operator, b) WESKEM
perform ng full mnagenment and operation with BJC
providi ng baseline controls and reporting, and c) BJC
self-performng all work. DOE decided to inplenment
Option a) above. ACTION. BJC will work with DOE and
WESKEM to facilitate the change over as soon as
possi bl e. Davis has the responsibility to lead the
effort.

Email submitted by Conplainant’s Hearing witness Mtch Hicks,
identified as “Hicks Exhibit A”. DOE enpl oyee Mtch Hicks also
testified that M. Rice infornmed himof this proposal. TR at 314-
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15. In a March 28, 2002 email to Rufus Smith, Enployee Concerns
Manager for the DOE's Oak Ridge Operations Ofice, M. Hicks
presented the follow ng description of Option (a) and its effect
on M. Vander Boegh, as related to himby M. Rice:

DOE |legal has stated to Harvey Rice (DOE Wste
Managenent), that the subcontractor, WESKEM (Vander
Boegh’ s enpl oyer), should not be acting as the |andfill
manager . The position of the landfill manager under
Kentucky law requires the ability to redirect resources,
which is the function of BJC, according to DOE | egal.

This was consi dered during the landfill neeting, and DOE
Paducah site manager Don Seaborg . . . decided to
authorize BJC to becone the official landfill manager,

wi th WESKEM renmai ni ng as the operator of the facility.

M. Vander Boegh (according to Harvey Rice) is to be
of fered anot her position within WESKEM at the same pay
and benefits that he is currently receiving. O, he can

stay at the landfill as an Operator (not as landfill
Manager) at |ess pay. |’ m sure that M. Vander Boegh
will not |ike either option.

Hi cks Hearing Exhibit A In his filings in this proceeding, the
Compl ai nant contends that these actions constituted a threat by
BJC to denpte and replace the Conplainant from his position as
Landfill Manager. Conplainant’s Post Hearing Brief at 13.

| agree that BJC s actions in this proposed subcontract change
appear to constitute a Part 708 retaliation. By presenting a
recommendation to the DOE that would result in M. Vander Boegh
losing his job title and authority, and having to chose between a
job transfer and a pay reduction, BJC certainly took an adverse
action against the individual that threatened the conditions of
hi s enpl oynent. 10 CF.R § 708.2. Al t hough the Davis emil
i ndicates that other options were presented to the DOE at this
meeting, the DOE site nmanager’s decision to select option (a),
with its negative inpact on the Conplainant, relied on the
knowl edge and experience of the contractors and was influenced by
t he presentation and di scussion of each option by M. Davis and
M. Fletcher. Accordingly, | conclude that the Conplai nant has
met his evidentiary burden of show ng by a preponderance of the
evidence that BJC took retaliatory action against himin its
conmuni cations with the DOE regardi ng changing the Conpl ai nant’s
position at the U Landfill.
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I find that BJC has not established by clear and convincing
evidence that it woul d have provided the same advice to the DOE on
this subject in the absence of the Conplainant’s protected
di scl osures. BJC contends that the option that it presented at
the March 26, 2002 neeting that was adopted by the DOE was not
detrimental to M. Vander Boegh. At the Hearing, M. Davis
testified that if that option had been inplemented with a |licensed
Landfill Manager enpl oyed by BJC, he expected that the Conpl ai nant
woul d continue to be the landfill manager because of his rights
under the workforce transition roles. TR at 670-671. It contends
that this view of the Conplainant’s rights was confirmed by
WESKEM s Preventive Mintenance Manager, M. George Johnson (TR
at 580) and by the Conplainant (TR at 237). | cannot accept this
contenti on. Al t hough BJC has shown that it is likely that the
Conpl ai nant woul d have transitioned back to BJCif his job title
had been transferred there, it has not been established that BJC
and WESKEM of ficials were aware of this outcone at the time of the
March 26, 2002 neeting. M. Rice, who attended the neeting by
tel ephone was quite specific when he contenporaneously informed
M. Hcks that under the adopted proposal M. Vander Boegh would
be offered another position within WESKEM at the same pay and
benefits that he is currently receiving, or could stay at the
| andfill as an Operator (not as landfill Manager) at |ess pay.
March 28, 2002 email from M. Hi cks to Rufus Smth. At the
Hearing, M. Rice testified that he had no know edge whet her BJC
ever considered the option of transferring the Conplai nant back to
BJC.

I think one possible solution to the nodifying of the
contract and getting the title to match the regul ations
was to nove [the Conpl ai nant] back to Bechtel Jacobs as
a Bechtel Jacobs enployee. But | don’t know if Bechtel
Jacobs really seriously considered that or not.

TR at 375. Accordingly, | find that BJC has not shown by clear
and convincing evidence that it made its proposal to the DCE in
March 2002 with the understanding that it would have no negative
i npact on the terns and conditions of the Conplainant’s position
of Landfill Manager. | conclude that its proposal was a Part 708
retaliation.

I will therefore direct BJC to refrain from recommendi ng any
changes with respect to the Conplainant’s job position for a
period of one year from the date of this Decision wthout the
express consent of the Conpl ai nant.
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K. WESKEM s Bel ow Average Rating of M. Vander Boegh in Certain
Cat egories of his 2001 Performance Review Was a Retaliation

The Conpl ai nant disagrees with the performance review that bhe
received fromWESKEM after his protected activity in February and
March 2001. Specifically, he objects to low ratings in certain
categories such as teammrk and creativity and to the overall
review of “Fully Satisfactory”, which he refers to as “average”
Vander Boegh Post Hearing Brief at 5, referring to WESKEM
Per f ormance Appraisal for Gary Vander Boegh covering the period
01/01 through 12/01 (hereafter referred to as the “WESKEM
Appraisal”). He asserts that his imediately preceding
performance appraisals were nore favorable. As support for this
assertion, he has submtted two performance appraisals conducted
by BJC for the years 1998 and 1999.6/ The Conpl ai nant concl udes
that he has suffered an adverse action because his personnel file
now contains a performance appraisal that is unduly critical of
hi m Vander Boegh Post Hearing Brief at 11.

My review of these performance appraisals indicate that the
Conpl ai nant’ s factual assertions are accurate. \Wile neither of
the BJC appraisals gives the Conpl ai nant an overall rating, both
are conplinmentary of him The 1998 BJC Apprai sal notes under the
heading “Strengths” that “Gary produces quality work. He is a

team pl ayer. He provides initiative and | eadership to perform
work.” The 1999 BJC Apprai sal states that the Conpl ai nant has “nmet
his goals over the past year.” It states that

Gary’s strengths are his understanding of t he
regul ations and his permt conditions. He under st ands
what it takes to acconplish work safely and in a tinely
manner .

1999 BJC Appraisal at 3. Neither of these appraisals identifies
any weaknesses or deficiencies concerning the Conplainant’s

abilities. Under the heading “Actions for Per f or mance
Enhancenment,” both of the BJC appraisals repeat the Conplainant’s
concern that his office space at the landfill is congested. The
1999 BJC Appraisal also notes that the Conplainant will assune a
new responsibility with WESKEM to manage wastewater, and that he
“will need nentoring/training by WESKEM in order to properly
manage wastewater.” 1999 BJC Appraisal at 3.

6/ WESKEM was t he Conpl ai nant’ s enpl oyer in 2000, but it did
not issue an evaluation of his performance for that year
See Testinmony of WESKEM Project Manager Dan Watson, TR
at 490.
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By contrast the WESKEM Appraisal contains ratings that are

critical of the Conplainant’s abilities. The appraisal was
completed by M. Fletcher, and contains nunerical scores for
statenents about the Conplainant’s performance. The follow ng

statements were assigned a nunerical score of three by
M. Fletcher, indicating that the Conpl ai nant “needs i nprovenent.”

For esees needs and takes action to fulfill them
Denmonstrates ability to make decision with m ninal
di rection.

Ability to base decisions on fact rather than enotion.

WIlingness to work harnoniously with others in getting
j ob done.

Knows how to express opinions and ideas in ways that are
respectful of others.

Buil ds on others ideas and doesn’t shoot them down.

Accepts constructive criticism

Actively |istens, asks open-ended questions and

genui nel y hears what the other person is saying.

Ask questions to see if others understand what he/she
says.

WESKEM Appr ai sal at 2. Under managerial comments, M. Fletcher
included the following critical analysis and suggestions:

Areas for inprovenent include ownership of issues and
t aking actions to resolution, devel oping relationships
and working with others harnoniously, and actively

listening to the ideas of others. Seek out training
sem nars and read books to develop these |eadership
skills.

WESKEM Appr ai sal at 4.

The | ow nunerical scores and the witten criticism contained in
t he WESKEM Appraisal clearly constitute an adverse action by
WESKEM af fecting t he Conpl ai nant’s enpl oynent. M. Vander Boegh’s
protected disclosures occurred near the beginning of the
eval uation period covered by the WESKEM Appraisal, and the
appraisal itself was witten during the pendency of the
Conpl ai nant’s Part 708 conplaint. | therefore conclude that the
Conpl ai nant has met his burden of showi ng by a preponderance of
the evidence that the WESKEM Appraisal is an adverse personne
action that constitutes a Part 708 retaliation.
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WESKEM asserts that its overall rating of the Conplainant as
“fully satisfactory” cannot be regarded as a retaliation. It also
contends that the WESKEM and BJC appraisals cannot be conpared
because BJC used an “entirely different form and procedure for its
eval uation of enpl oyees.” WESKEM Post Hearing Reply Brief at 5-6.
It refers to the testinony of its general manager, M. Watson, who
stated that he hates “grade inflation” and that he told everybody
at the site that a nunerical score of five was a person doing
their job in a fully satisfactory manner. TR at 491. Wth
respect to the Conpl ai nant’ s apprai sal he stated that he would not
be surprised if there were scores of three on the appraisals for
performance relating to cooperation and teamnork. I d. \Y/ g
Fl etcher, the supervisor who conducted the WESKEM Appraisal,
testified that his appraisal of the Conplainant was “about an

average review overall.” TR at 542. He also testified that in
hi s opinion, “a couple of [the Conplainant’s] weaknesses are in
personal skills and communication skills.” TR at 540.

| find that WESKEM has not net Part 708 s clear and convincing
evidentiary standard with regard to the bel ow average rati ngs and
written criticisnms contained in the WESKEM Apprai sal. Under the
evidentiary standard set forth at Section 708.29, WESKEM nust show
by clear and convincing evidence that the WESKEM Apprai sal woul d
have been the same in the absence of his protected activity. It
is therefore crucial for WESKEM to show both that the ratings and
statements were accurate, and that the Conplainant was treated
simlarly to other enployees with simlar performnce probl ens.
That full consideration of WESKEM s general enploynment practices
is required is fully consistent with OHA precedent in this area.
See Thomas Dwyer, 27 DCE { 87,560 at 89,337 (2000); Roy Leonard
Moxl ey, 27 DOCE § 87,546 at 89,241 (1999); and Morris J. Osborne,
27 DOE ¢ 87,542 at 89,209 (1999). As indicated in those
determ nations, the standard in the clear and convincing area is
not whether it was reasonable for WESKEM to have taken its adverse
personnel actions regarding the Conplainant. The standard is
whet her WESKEM actual |y woul d have taken these actions absent his
protected disclosures.

As a prelimnary matter, WESKEM has not shown by clear and
convi nci ng evidence that the WESKEM Appraisal’s criticismof the
Compl ai nant was accur at e. The two BJC appraisals received hy
M. Vander Boegh in 1999 and 1998 do not indicate any previous
probl ens by the Conplainant’s enployer with his job performnce,
and especially not in the areas identified by the WESKEM
Apprai sal . The 1998 BJC Appraisal actually comends the
Compl ainant for being a “team player” and for providing
“initiative to performwork”.
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Both of these areas are rated as needing inprovenment in the WESKEM
Apprai sal. WESKEM has provided no evidence indicating that the
Conpl ai nant’ s job perfornmance deteriorated significantly in these
areas following his transition to WESKEM and little specific
evi dence to support the testinmony of M. Watson and M. Davis that
they believed that the Conpl ai nant needed to increase his ability
to cooperate with others in performng his job duties.

Nor has WESKEM nmet its evidentiary burden of show ng that other
WESKEM enployees with simlar performance problens received
simlar ratings and criticismin their appraisals. M. Watson’s
general statenents about discouraging grade inflation in enployee
eval uations are insufficient in this regard.

Inlight of the failure to provide convincing evidence indicating
that the Conplainant’s ratings were accurate, and in the absence
of specific evidence concerning WESKEM s practices for eval uating
ot her enployees, | conclude that WESKEM has not nmet its
evi dentiary burden concerning this issue. Accordingly, | wll
direct WESKEM to renove the WESKEM Appraisal from M. Vander
Boegh’ s personnel file.

L. Conplainant’s Allegation that He Continues to be Underpaid in
Conpari son to other WESKEM Managers or Landfill Managers is not a
Ret al i ati on

The Conpl ai nant cont ends that he has suffered froman “inequitable
salary” from before the tinme of his protected activity until the
present. He states that organizational charts show that the
Compl ai nant was considered the equivalent of a project nanager
from the tine that he was transitioned from BJC to WESKEM and
t hat project managers receive significantly greater conpensation
than does the Conplainant. Vander Boegh Post Hearing Brief at 3,
10. Vander Boegh Hearing Exhibits A and B. He argues that an
organi zational chart issued after his protected disclosures put
anot her enployee between hinself and his previous imediate
supervisor, effectively denoting him*®“at |east two |levels fromthe
proj ect manager status.” 1d., Vander Boegh Hearing Exhibit C. He
states that this reorganization is a reason why he currently is
being paid less than enployees with simlar duties. He al so
asserts that testinony at the Hearing proves that he was paid
significantly less than the landfill nanager at the Oak Ridge
site. He argues that the increased disparity in total salary
bet ween the Conplainant’s salary and those of simlarly-situated
enpl oyees caused by identical percentage salary increases is also
an adverse action. 1d. He contends that WESKEM has not shown
t hat enpl oyees
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with simlar duties and responsibilities are paid at the |ow
salary level of the Conplainant. 1d. at 14.

WESKEM asserts that it agreed to pay the Conplainant the sane
salary for the sanme job classification and duties as he was paid
by BJC before the Conplainant accepted enploynent w th WESKEM
WESKEM al so states that since his enploynent with WESKEM the
Compl ai nant has received two substantial pay increases. WESKEM
asserts that the Conplainant is WESKEM s only Landfill Manager.
Rebuttal Brief of WESKEM at 1-4.

The Conpl ai nant has not raised i ssues concerning his salary that
are appropriate for renmedial action in this proceeding. As noted
above, in a January 7, 2003 letter to the parties, | stated that
the remedies available under Part 708 are ainmed at restoring
empl oyees to the enploynment position and situation that they
occupi ed before Part 708 retaliations took place. At that tine,
I

rejected M. Vander Boegh’s contention that he be awarded an
equitable salary, and stated that Part 708 did not provide a
remedy for |longstanding salary differences that predated an
individual’s protected disclosures. M. Vander Boegh’s contention
that there is an “increased discrepancy” between his salary and
that of other nmanagers that can be addressed in this proceeding is
another attenpt to redress these |longstanding differences.
M. Vander Boegh does not contend that the raises he has received
from WESKEM are smal | er percentage raises than those received by
ot her WESKEM enpl oyees. Rather, he argues that his base salary is
| ower, so that his raises are not keeping pace with those o
hi gher paid enployees. | find that WESKEM s decision to raise his
salary and the salaries of his co-workers by a certain percentage
of base pay is not a retaliatory action for his protected
di scl osures.

V. Concl usi on

Based on the analysis presented above, | find that M. Vander
Boegh made three disclosures protected under Part 708, and that
one or nore of these protected disclosures were contributing
factors to adverse personnel actions taken by WESKEM and BJC
agai nst him However, | find that M. Vander Boegh has not net
his evidentiary burden of showing that WESKEM s salary
determ nations regarding the Conplainant constitute Part 708
retaliations. Furthernore, | find that WESKEM has not shown by
cl ear and convincing evidence that it would have issued the
March 5 Meno, halted the construction of an office trailer at the
U Landfill, proposed to relocate the Conplainant’s office, a
i ssued the WESKEM Appraisal to the Conplainant in the absence of
his protected activity.
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I find that BJC has shown by clear and convincing evidence that it
woul d have revised the CERCLA white paper and issued the Davis
Meno in the absence of M. Vander Boegh’s protected disclosures.
BJC al so has established that no Part 708 relief is necessary for
BJC enployee Kevin Barber’s actions toward the Conplainant.
However, BJC has not shown by clear and convincing evidence that
it would have proposed a subcontract change notice to the DOE
negatively affecting the Conplainant’s position as |andfill
manager in the absence of his protected activity.

Accordingly, M. Vander Boegh is entitled to the renedial action
ordered bel ow.

It |s Therefore Ordered That:

(1) The Request for Relief filed by M. Gary S. Vander Boegh (the
Compl ai nant) under 10 C.F.R Part 708 is hereby granted as set
forth below, and denied in all other respects.

(2) WESKEM LLC (VESKEM I mredi ately shall review the
Conpl ai nant’ s personnel file, and shall renove fromit the March
5, 2001 Menmorandum to the Conplainant from Dan Watson, WESKEM
Paducah Project Mnager entitled “Expectations of WESKEM s
Landfill Manager” (the March 5 Menpo), if it is found there.
WESKEM al so shall issue imediately a witten statenent to the
Conpl ai nant declaring that the March 5 Menp is rescinded.

(3) WESKEM i mmedi ately shall proceed with the construction of an
of fice/ docunent center trailer at the C-746-U Landfill. 1t shall
use either the trailer that it purchased for that purpose or its
equi val ent, and renovate that trailer in a manner consistent with
t he proposals and cost estimtes provided to Paducah Project
Manager Dan Wat son by WESKEM enpl oyee Kerry Stone in early 2001.

(4) WESKEM shall not relocate the Conplainant’s primary office to
any location outside the C-746-U Landfill wi t hout t he
Conpl ai nant’ s express consent for one year fromthe date of this
Deci si on and Order.

(5) Bechtel Jacobs Conpany, LLC (BJC) shall refrain from
recommendi ng any changes with respect to the Conplainant’s job
position for a period of one year fromthe date of this Decision
wi t hout the express consent of the Conpl ai nant.
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(6) WESKEM imediately shall renmove from the Conplainant’s
personnel file its Performance Appraisal for the Conplainant
covering the period 01/01 through 12/01.

(7) The Conplainant shall produce a report that provides
information on his litigation expenses. The Conplainant’s report
shall be calculated in accordance with the Appendi x.

(8 WESKEM and BJC shall pay the Conplainant’s [litigation
expenses. The amount of this paynent shall be in accordance with
the report specified in paragraph (7) above.

(9) This is an Initial Agency Decision, which shall becone the
Fi nal Decision of the Departnent of Energy granting the
Compl ai nant relief unless, within 15 days of receiving this
decision, a Notice of Appeal is filed with the Ofice of Hearings
and Appeals Director, requesting review of the Initial Agency
Deci si on.

Kent S. Wbods
Hearing Officer
O fice of Hearings and Appeal s

Date: July 11, 2003



APPENDIX

The Part 708 regulations provide that if the initial agency
deci sion determ nes that an act of retaliation has occurred, it
may order: reinstatenment; transfer preference; back pay; and
rei mbur sement of reasonable costs and expenses; and such other
remedi es as are necessary to abate the violation and provide the
enpl oyee with relief. 10 CF.R § 708. 36.

As discussed in my initial agency decision in this matter,
M. Vander Boegh is entitled to renmedial action fromthe WESKEM
LLC (VESKEM and Bechtel Jacobs Conpany, LLC (BJC). A portion of
this remedi al action consists of reinbursing M. Vander Boegh for
litigation expenses that he incurred. Accordingly, in order to

implement this renedy, | have here provided clarifications
concerning the nature and extent of certain benefits that
M. Vander Boegh is entitled to received. | direct M. Vander
Boegh to make certain cal cul ations and provide themto the other
parties within 30 days of the date of this order. Finally, | have
provided for a negotiation period between the parties and a fi nal
report on renedial calculations. 1In the event of an appeal, the

parties shall foll ow the negotiating and reporting steps set forth
bel ow unless those requirements are specifically stayed by a
appropriate official.

A. M. Vander Boegh’'s Cal cul ati ons

Wthin 30 days of this order M. Vander Boegh shall provide WESKEM
and BJC with the follow ng information,

A calculation of attorney fees and out of pocket
litigation expenses incurred by M. Vander Boegh wth
respect to this Part 708 conpl aint. M . Vander Boegh
and his |egal counsel shal | provi de reasonable
informati on supporting their clains for fees and out of
pocket litigation expenses.

B. Negotiation Period
The parties will have anple tine up to sixty days fromthe date of

this order to discuss and negotiate any disputes regarding the
calculations. During that period | expect that both parties wll
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provide reasonable information to facilitate the other party’s
under st andi ng of cal cul ati ons.

C. Final Report

Seventy days from the date of this order M. Vander Boegh shall
provide a report to WESKEM BJC, and the O fice of Hearings and

Appeals with a summary cal cul ation. M. Vander Boegh shall
describe in detail any matters that remain in dispute. WESKEM and
BJC will have 15 days from the date of that report to provide a

response.






