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Energy’s (DOE’s) National Environmental Policy Act @TEPA)Regulations.” We have
revised the September 1994 version of this guidance to be consistent with DOE’s 1996
amendments to the NEPA regulations and included other updates consistent with related
questions and answers provided in Lessons Learned Quarterly Reports.

Please distribute copies of the attached new guidance within your organization. The
guidance also will be posted on the Department’s NEPA Web (httP ://tis.eh.doe.Eov/nev~
and included in the updated NEPA Compliance Guide.

If you have any questions, please direct them to Mary Greene on 202-586-9924
(fax 202-586-703 1; e-mail: mary.greene@hq.doe.gov).

Attachment

Carol M. Borgstiom
w

Director
Office of NEPA Policy and Assistance



 

FREQUENTLY ASKED QUESTIONS

ON THE DEPARTMENT OF ENERGY'S (DOE'S)

NATIONAL ENVIRONMENTAL POLICY ACT (NEPA) REGULATIONS

 

 1. What is considered a NEPA Document?

 Answer: DOE defines a NEPA document to include a notice of intent,
environmental impact statement (EIS), record of decision, environmental
assessment (EA), finding of no significant impact, or any other document
prepared pursuant to a requirement of NEPA or the Council on Environmental
Quality Regulations [Section 1021.104(b)]. The purpose of this broad definition is
to ensure that environmental information relative to decision making is distributed
and made available to the public [Section 1021.301(a)]. Note that the DOE
definition of a "NEPA document" is different from the Council on Environmental
Quality's definition of an "environmental document;" i.e., an EA, EIS, finding of no
significant impact, and notice of intent [40 CFR 1508.10]. Note also that neither
the DOE definition of a NEPA document nor the Council on Environmental
Quality definition of environmental document includes records of applying
categorical exclusions. 

2. Does the EIS definition include a Supplemental EIS?

Answer: Yes. The term EIS includes draft, final, and supplemental EISs. Note
that the Council on Environmental Quality Regulations [40 CFR 1502.9(c)(4)]
specify that a supplemental EIS shall be prepared, circulated, and filed "... in the
same fashion (exclusive of scoping) as a draft and final statement...." See
Sections 1021.104(b) and 1021.314. (Also see Question 10b, below.)

3. When are supplement analyses needed and can they be prepared before a
record of decision?

Answer: When it is not clear whether a supplemental EIS is required, DOE
prepares a supplement analysis to inform three possible decisions: (1) prepare a
supplemental EIS, (2) prepare a new EIS (or reissue a draft EIS), or (3) no
further NEPA documentation is required. [See Section 1021.314(a)]. As for
timing, a supplement analysis can be prepared at any time after issuance of a
draft or final EIS, regardless of whether a record of decision has been issued.
The need for a supplement analysis is triggered by subsequent changes in the
basis upon which an EIS was prepared, and the need to evaluate whether or not
the EIS is adequate in light of those changes (i.e., whether there are substantial
changes in the proposed action or significant new circumstances or information
relevant to environmental concerns). See Section 1021.314(a) and 40 CFR



1502.9(c). If the answer is obvious, a supplement analysis is not needed.

4. NEPA Review

 a. Is NEPA review required for DOE Orders?

 Answer: Yes. Section 1021.200(a) includes DOE "orders" among those
"DOE proposals" for which DOE must "provide for adequate and timely
NEPA review" in accordance with 40 CFR 1501.2. However, many of the
activities covered by DOE orders can be categorically excluded, especially
under categorical exclusion A13 in Appendix A to Subpart D [10 CFR Part
1021].

b. When should you begin a NEPA review for a research program?

 Answer: As soon as environmental effects can be meaningfully evaluated
and before reaching the level of investment or commitment likely to
determine subsequent development or restrict later alternatives [Section
1021.212(b)]. This reflects the intent of 40 CFR 1502.4(c)(3).

5. Permit Applicants

a.         May the applicant for a DOE permit (or license, exemption, allocation, or
other similar action) prepare an EA or EIS if one is required?

Answer: At DOE's option, an applicant may prepare an EA
[Section 1021.215(d)]. However, under 40 CFR 1506.5(b), DOE is
required to make its own evaluation of the environmental issues and take
responsibility for the scope and content of the EA. Note that DOE must
independently review, evaluate, and approve the EA prior to its release.
See 40 CFR 1506.5(b) and Section 1021.215(d).

 Under Section 1021.215(d), if an EIS is prepared, the EIS shall be
prepared by DOE or by a contractor that is selected by DOE. Note that the
contractor preparing the EIS must execute a disclosure statement
certifying that the preparing contractor (and any subcontractor) has no
financial or other interest in the outcome of the project. However,
information in support of the preparation of an EIS may be supplied by an
applicant provided that DOE independently evaluates and verifies the
accuracy of the information received in accordance with 40 CFR
1506.5(a).

b. If a contractor prepares the EIS for a permit applicant, may the applicant
fund the preparation of the EIS?

 Answer: Yes. Under Section 1021.215(d), if an EIS is prepared by DOE
(or by a contractor that is selected by DOE), the EIS may be funded by the
applicant. Any contractor selected by DOE to prepare the EIS is required
by 40 CFR 1506.5(c) and Section 1021.310 to execute a disclosure



statement specifying that the preparing contractor (and any subcontractor)
has no financial or other interest in the outcome of the project.

6. Competitive Procurement

 a. What environmental documentation is to be prepared before selection
under a competitive procurement?

 Answer: Provided the action is not categorically excluded from
preparation of an EA or EIS under Subpart D, Section 1021.216 specifies
that, when relevant in DOE's judgment, DOE shall require the offerors to
submit environmental data and analyses as a discrete part of their
proposals. Prior to making a selection among those offerors in the
"competitive range," DOE shall prepare and consider an environmental
critique [Section 1021.216(d)] that evaluates the environmental data and
analyses submitted by the offerors and any supplemental information
developed by DOE as necessary for "a reasoned decision." The critique
will focus on the pertinent environmental issues and contain the essential
elements listed in Section 1021.216(g).

 b. How is the public informed about DOE’s evaluation of environmental
considerations during the competitive procurement process?

 Answer: DOE will prepare an environmental synopsis based on the
environmental critique for the purpose of documenting "... the
consideration given to environmental factors and to record that the
relevant environmental consequences of reasonable alternatives have
been evaluated in the selection process" [Section 1021.216(h)]. After a
selection has been made, the environmental synopsis is filed with the
Environmental Protection Agency and made publicly available as further
prescribed in Section 1021.216(h).

c. Can a contract be awarded before the NEPA process is complete?

 Answer: Yes--but award shall be contingent upon compliance with and
completion of the NEPA process [Section 1021.216(i)].

 
7. Notification and Coordination

 a. Is state notification and coordination required for DOE actions not
involving a "facility?"

 Answer: DOE shall notify the host state and host Indian tribe of a DOE
determination to prepare an EA or EIS for a DOE proposal and shall
provide them an opportunity to review and comment on any DOE EA prior
to DOE's approval of the EA. While the definitions of a host state and host
Indian tribe in Section 1021.104 refer to a DOE action at an existing facility
or construction or operation of a new facility, DOE may also propose to



undertake actions for which no facility is involved, e.g., regulatory actions
or establishment of efficiency standards. Although DOE's regulations do
not require notification and coordination (by definition) for states where no
facility is involved, DOE may notify any state or Indian tribe that, in DOE's
judgment, may be affected by the proposal [Section 1021.301(c)].
Accordingly, affected states and Indian tribes may be included in
notification and coordination, regardless of whether a facility is involved.

b. What are the procedures for coordination with Indian tribes?

 Answer: Indian tribes are given the same opportunities afforded to states;
e.g., notification of EA determinations, preapproval review of EAs. A listing
of the over 500 federally recognized tribes is available from the Office of
NEPA Policy and Assistance. Additionally, Departmental contacts for
Indian issues are listed in the Directory of Potential Stakeholders for
Department of Energy Actions under the National Environmental Policy
Act. Specific NEPA contacts for each Indian tribe have not been identified.
See Sections 1021.301(c) and (d).

8. Must every EIS be reviewed at least every five years to determine if a
supplement is required?

 Answer: Only site-wide EISs must be evaluated at least every five years, by
means of a "supplement analysis," to determine whether a new site-wide EIS, or
a supplement, or neither is required [Section 1021.330(d)].

However, according to question # 32 of the Council on Environmental Quality's
"Forty Questions," as a rule of thumb, if the proposal has not yet been
implemented, or if the EIS concerns an ongoing program, any EIS that is more
than five years old should be reexamined to determine if a supplement is
required [46 FR 18026, March 23, 1981, as amended 51 FR 15618, April
25,1986].

9. Site-wide NEPA documents

 a. What is the purpose of a site-wide EIS?

 Answer: A site-wide EIS identifies and assesses the individual and
cumulative impacts of ongoing and reasonably foreseeable future actions
at a DOE site. It has the potential of serving a number of purposes,
including to evaluate collective potential environmental effects, consider
mitigation of environmental problems, and improve coordination of agency
plans, functions, programs, and resource use. A site-wide EIS also
provides an overall NEPA baseline for a site and is particularly useful for
tiering or as a reference when preparing project-specific NEPA documents
for new proposals.

 See Sections 1021.104 and 1021.330. [Also see site-wide NEPA review
guidance memoranda: Recommendations on Alternative Actions for



Analysis in Site-wide NEPA Reviews, May 26, 1992, from Paul L. Ziemer
to Secretarial Officers and Field Office Managers; Guidance for Site-wide
Environmental Impact Statements, December 15, 1994, from Tara
O’Toole to Secretarial Officers and Field Office Managers; and Benefits of
Site-wide National Environmental Policy Act (NEPA) Review, May 8, 1995,
from Carol Borgstrom to Henry Garson. These memoranda may be found
at Volume II, Part III of the August 1998 NEPA Compliance Guide.]

 b. Are site-wide EISs required for all DOE sites?

 Answer: No. As a matter of policy when not otherwise required, DOE shall
prepare site-wide EISs for certain large, multi-facility DOE sites. DOE may
prepare EISs or EAs for other sites to assess all or selected functions of
those sites [Section 1021.330(c)].

c. Do site-wide EISs require records of decision?

 Answer: Yes. A record of decision is required if DOE decides to take
action on any proposal covered by an EIS, including a site-wide EIS.

 d. Can there be a site-wide EA? Would a site-wide EA require a finding of no
significant impact?

 Answer: A site-wide EA may be prepared when it is unclear whether a
site-wide EIS is warranted. If the impacts are found to be insignificant, a
finding of no significant impact should be issued. Alternatively, a
determination could be made to prepare a site-wide EIS if there are
potentially significant impacts.

 A NEPA document for any action may also be prepared at any time to
"further the purposes of NEPA" [Section 1021.300(b)]. This may be done
for example, to analyze the consequences of ongoing activities, support
DOE planning, assess the need for mitigation, fully disclose the potential
environmental consequences of an action, or for any other reason. An EA
prepared in order to "further the purposes of NEPA" would not necessarily
require a decision regarding a need to prepare an EIS.

10. Scoping

 a. What obligation does DOE have with regard to public notification when
there is a lengthy delay between when a decision is made to prepare an EIS and
its actual preparation?

 Answer: DOE is required to publish a notice of intent in the Federal
Register in accordance with 40 CFR 1501.7 that contains the elements
specified in 40 CFR 1508.22 as soon as practicable after a decision is
made to prepare an EIS. However, Section 1021.311(a) provides that
when there is "... a lengthy period of time between its decision to prepare
an EIS and the time of actual preparation, DOE may defer publication of



the notice of intent until a reasonable time before preparing the EIS,
provided that DOE allows a reasonable opportunity for interested parties
to participate in the EIS process." Also under such circumstances, DOE
may publish an advance notice of intent in the Federal Register to provide
an early opportunity to inform interested parties of the pending EIS or to
solicit early public comments [Section 1021.311(b)]. An advance notice of
intent does not serve as a substitute for the notice of intent that would be
published later.

 b. Is a public scoping process required for a DOE supplemental EIS?

Answer: A public scoping process is not required for a supplemental EIS.
As explained in the Preamble to the NEPA final rulemaking published on

April 24, 1992 (57 FR 15122), DOE believes that there is no need to
repeat the public scoping process if the scope of the proposed action has
not changed since the original EIS was prepared. Such an approach is
consistent with 40 CFR 1502.9, which does not require public scoping for
a supplemental EIS. However, as stated in the Preamble, when the scope
of the proposed action has changed, or the importance, size, or
complexity of the proposal warrant, DOE may elect to have a scoping
process. This is the spirit in which Section 1021.311(f) should be
interpreted, which states that "A public scoping process is optional for
DOE supplemental EISs [40 CFR 1502.9(c)(4)]."

 11. How should the EIS-preparing contractor’s disclosure statement be made
publicly available?

 Answer: The EIS preparing contractor’s (and any subcontractor’s) disclosure
statement should be included in the draft and final EIS. See Section 1021.310
and 40 CFR 1506.5(c).

12. Mitigation action plans

 a. If an EIS has been prepared for a proposed action, does a mitigation
action plan have to be approved before a record of decision is issued? Does a
mitigation action plan have to be completed before any action is taken?

 Answer: A mitigation action plan does not have to be approved before the
record of decision is issued, but it may often be desirable to do so. A
mitigation action plan, however, is required prior to taking any action
directed by the record of decision that is the subject of a mitigation
commitment. See Section 1021.331(a).

 b. If an EA has been prepared for a proposed action, does a mitigation action
plan have to be approved before a mitigated finding of no significant impact is
issued?

 Answer: Yes. If there are mitigations that are essential to render the



impacts of the proposed action not significant (thus avoiding the need to
prepare an EIS), a mitigation action plan addressing those mitigations is
required to be prepared before the finding of no significant impact is
issued and the finding of no significant impact is required to reference the
mitigation action plan [Section 1021.331(b)].

 13. When can DOE take action on a proposal covered by an EIS?

 Answer: Section 1021.315(a) provides that no decision may be made on a
proposal covered by an EIS during a 30-day "waiting period" following completion
of the final EIS, except as provided at 40 CFR 1506.1 and 1506.10(b) and
Section 1021.211. Such a 30-day period starts when the Environmental
Protection Agency's Notice of Availability for the final EIS is published in the
Federal Register. No action can be taken until the record of decision has been
made public. DOE may implement the decision before the record of decision is
published in the Federal Register if the record of decision and the availability of
the record or decision have been made public by other means (e.g., press
release, announcement in local media) [Section 1021.315 and 40 CFR 1506.6].

14. May DOE revise records of decision and findings of no significant impact?

 Answer: Yes. A record of decision may be revised at any time, provided that the
revised decision is adequately supported by an existing EIS
[Section 1021.315(d)]. A "revised record of decision" is subject to the same
provisions as a record of decision. See Sections 1021.315(b) and (c).

 A finding of no significant impact may also be revised at any time, provided that
the revision is supported by an existing EA [Section 1021.322(f)].

15. May DOE adopt another agency’s EA and finding of no significant impact if DOE
was not a cooperating agency?

 Answer: Any Federal agency may adopt another Federal or state agency’s EA
and is encouraged to do so when such adoption would save time or money. In
deciding that adoption is the appropriate course of action, DOE (as the adopting
agency) must conclude that the EA adequately describes DOE’s proposed action
and in all other respects is satisfactory for DOE’s purposes. Alternatively, DOE
may add necessary information by adding a cover sheet. (For example, the
originating agency’s action may be to issue a permit for a proposed activity,
whereas DOE’s action may be to fund the activity.)

Once DOE determines that the originating agency’s document is adequate for
DOE’s purposes, possibly after adding information, DOE would assign an EA
number and transmit the EA to the state(s), Indian tribes, and, as appropriate, the
public for preapproval review and comment, unless the originating agency has
already done so equivalently through its public involvement process. In the latter
case, it would be prudent to consult with states and Indian tribes to ensure that
they agree that they have been provided an adequate preapproval review
opportunity. DOE, after considering all comments received, would issue its own



finding of no significant impact, if appropriate. All records should be archived as
with any other EA.

16. Is a "no action" alternative required for DOE EAs?

 Answer: Yes. EAs prepared for DOE actions are required to assess the no
action alternative, even when the proposed action is specifically required by
legislation or a court order [Section 1021.321(c)]. Note that the Council on
Environmental Quality Regulations [40 CFR 1508.9(b)] require a brief discussion
of alternatives in an EA, but do not specifically call out the no action alternative.

17. Variances

 a. May DOE take an action without observing all provisions in the DOE
NEPA Regulations or the Council on Environmental Quality Regulations in
emergency situations that demand immediate action?

Answer: Yes. However, DOE must consult with the Council on
Environmental Quality regarding alternative arrangements and publish a
notice in the Federal Register describing the adverse impacts from the
actions taken, further mitigation, and any NEPA documents required. See
Section 1021.343(a).

b. May DOE reduce time periods established in the Council on
Environmental Quality Regulations?

 Answer: Yes. However, DOE must consult with the Environmental
Protection Agency and show compelling reasons of national policy. The
Environmental Protection Agency would decide whether to reduce the
time period and notify the Council on Environmental Quality [see
40 CFR 1506.10(d)]. DOE may also reduce time periods established in
DOE's regulations that are not required by the Council on Environmental
Quality by publishing an explanatory notice in the Federal Register
[Section 1021.343(b)].

c. Who has the authority to approve variances from the NEPA Regulations?

 Answer: The Secretary has delegated the authority to grant appropriate
variances from provisions of DOE's NEPA Regulations to the Assistant
Secretary for Environment, Safety and Health. [See DOE Order 451.1A.]
Under the DOE NEPA regulations, the (Assistant) Secretary must provide
advanced written approval of a variance, which must be soundly based on
the interests of national security or the public health, safety, or welfare, but
the (Assistant) Secretary may not waive any requirement of the Council on
Environmental Quality Regulations (except as provided for in those
regulations). In addition, DOE shall publish a notice in the Federal
Register specifying the variance granted and the reasons. See
Section 1021.343(c).



18. Which documents/decisions are required to be published in the Federal
Register?

 Answer: DOE is required to publish a notice of intent to prepare an EIS [Section
1021.311(a)], advance notice of intent [1021.315(a)], record of decision
[1021.315(c)], emergency actions [1021.343(a)], reduction in time periods
[1021.343(b)], and other variances [1021.343(c)]. However, as provided for by
Section 1507.3(c) of the Council on Environmental Quality Regulations, "[a]gency
procedures may include specific criteria for providing limited exceptions to the
provisions of these regulations for classified proposals" that are specifically
authorized by Executive Order or statute to be kept secret in the interest of
national defense or foreign policy.

Note also that the Environmental Protection Agency is required to publish in the
Federal Register the notices of availability of an EIS that begin the public
comment period on a draft EIS and the 30-day waiting period after a final EIS.
DOE may publish a separate notice of availability that provides additional
information, such as public hearing schedules and how to obtain copies of the
EIS.

19. Is it necessary to execute a categorical exclusion for routine maintenance and
other continuing operations actions for projects/facilities for which there is an existing
NEPA document?

 Answer: Operations impacts, including maintenance, should be specifically
addressed in NEPA documents, especially in site-wide documents. Any
completed valid NEPA review does not have to be repeated. See Section
1021.400(b).  

20. How is the Department's approach to NEPA review for Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA) actions related to
DOE’s NEPA regulations?

 Answer: The DOE NEPA regulations do not address DOE’s approach to NEPA
review for CERCLA actions and are neutral with respect to the applicability of
NEPA to CERCLA actions. [Note: Under the Secretarial Policy Statement on
NEPA (issued June 13, 1994), DOE, as a general rule, relies on the CERCLA
process for review of actions to be taken under CERCLA (except when DOE
chooses, after consultation with stakeholders and as a matter of policy, to
integrate the NEPA and CERCLA processes for specific proposed actions).]

21. What kind of NEPA review is required to shut down a facility? Can a facility be
shut down and subsequently restarted based on a categorical exclusion?

 Answer: Under normal circumstances, shutdown and startup of a facility
(e.g., workload reductions) is considered part of a continuing operation that does
not trigger NEPA review. However, the activities that take place during the
shutdown, e.g., facility modification, safety improvements or repair, may require
NEPA review if appropriate documentation does not already exist. See



10 CFR Part 1021, Subpart D, Appendices B2.5 and B1.14.  

22. Can DOE's lease of its underutilized industrial facilities be categorically excluded
from further NEPA review when the private use would also be classified as "industrial"
[under 10 CFR Part 1021, Subpart D, Appendix A7--Transfer, lease, disposition, or
acquisition of interests in personal property (e.g., equipment and materials) or real
property (e.g., permanent structures and land), if property use is to remain unchanged;
i.e., the type and magnitude of impacts would remain essentially the same.]?

 Answer: This categorical exclusion is only to be applied in cases where the
proposed action is limited to a change in ownership or stewardship. It is not
appropriate to apply categorical exclusion A7 if the proposed use of a DOE site
or facility after lease or transfer is not the same as before the lease or transfer.
The phrase "use is to remain unchanged" is to be interpreted narrowly (that is, in
regard to specific uses), not broadly (that is, not in regard to categories of uses,
such as "industrial use"). Otherwise, there would be uncertainty that the
transfer/lease would satisfy the basic criterion for establishing a categorical
exclusion--namely, that the environmental impacts of the action are insignificant
and do not need to be further evaluated.

Transfers, leases, disposition, or acquisitions of real or personal property that are
part of a broader proposed action should be reviewed for NEPA purposes in the
context of the broader proposed action. In this regard, note that
Section 1021.410(b)(3) precludes categorically excluding actions "connected" to
other actions with potentially significant impacts or related to other proposed
actions with cumulatively significant impacts.

Also see categorical exclusions B1.24 and B1.25 when the use of the property
would not stay the same.

23. If a proposed DOE action requires preparation of an EA or EIS, is a categorical
exclusion determination required for conceptual (Title I) design for the proposal?

 Answer: No. Council on Environmental Quality regulations [40 CFR 1508.23]
state that a proposal exists when an agency "has a goal and is actively preparing
to make a decision on one or more alternative means of accomplishing that goal
and the effects can be meaningfully evaluated" (emphasis added). A proposal
generally does not exist under this definition until conceptual design has been
completed. If a proposal does not exist until completion of conceptual design for
a project, NEPA review requirements are not triggered.

Proceeding with conceptual design also is not prohibited by 40 CFR 1506.1,
which sets forth limitations on actions during the NEPA process, nor by
40 CFR 1502.2(f), which prohibits prejudicial commitment of resources. That is to
say, funds can be allocated for conceptual design, if necessary, but not for other
purposes that would violate one or both of these prohibitions.

Nevertheless, DOE has listed conceptual design as a categorical exclusion
(10 CFR Part 1021, Subpart D, Appendix A9) to clarify that neither an EA nor an



EIS is needed and to avoid any potential misunderstanding associated with the
absence of such a listing.

24. What are DOE's NEPA responsibilities with respect to work to be performed by a
DOE contractor for another Federal agency at the other Federal agency's facility?

 Answer: The extent of DOE's NEPA responsibilities in a situation where DOE
contractors perform work for another Federal agency depends on the degree of
DOE involvement in the project. A DOE "action" is defined in the DOE NEPA
Regulations [Section 1021.104] as "[a] project, program, plan, or policy, as
discussed at 40 CFR 1508.18, that is subject to DOE's control and
responsibility."

DOE normally reviews and approves contractor participation in "work for others"
proposals before allowing the contractor to start the work. This review and
approval process gives DOE the power to control contractor participation in "work
for others" even when no DOE funds or facilities would be used in performing the
work. This degree of control and responsibility is sufficient to require that DOE
conduct a NEPA review for these "work for others" proposals.

The scope of the DOE NEPA review is dependent on the degree of DOE control
and responsibility for the entire project. If DOE exercises control and
responsibility for the entire project (e.g., provides substantial funding or facilities),
DOE would be obligated to conduct a NEPA review for the entire project. On the
other hand, if DOE (or its contractor) is involved in only a discrete portion of the
entire project then, depending on the specific circumstances, DOE could limit its
NEPA review to that portion of the project without being obligated to conduct a
NEPA review for the entire project.

If the work is being done for another Federal agency, both agencies must satisfy
NEPA requirements. Once DOE is obligated to satisfy NEPA requirements for a
project, it must do so under its own NEPA procedures. If the other Federal
agency prepares an EA or an EIS, DOE could satisfy its NEPA obligations by
adopting the EA or participating in the EIS, if those documents satisfy DOE
NEPA requirements. Otherwise, DOE would have to prepare its own document
(or modify the other agency's document) to meet DOE's own NEPA
requirements. Categorical exclusions are based on an agency's experience that
the type of action proposed would not significantly affect the quality of the human
environment. Thus, it would not be appropriate for DOE to adopt another
agency's categorical exclusions.

25. How should classified information be presented in NEPA documents?

 Answer: DOE’s NEPA regulations (10 CFR 1021.340(b)) provide that DOE shall,
to the fullest extent possible, segregate any information that is exempt from
disclosure requirements, such as classified information, into an appendix to allow
public review of the remainder of a NEPA document. In appropriate situations,
unclassified summaries and redacted versions of classified documents can



provide an effective means to allow public review of information to the fullest
extent possible.

26. How should DOE address public comments received on a final EIS?

Answer: Comments DOE receives on a final EIS before the record of decision
has been issued should be reviewed to first determine whether the comments
present "significant new circumstances or information relevant to environmental
concerns and bearing on the proposed action or its impacts." If it is clear that the
comments do present such circumstances or information, then a supplemental
EIS is required [40 CFR 1502.9(c) and 10 CFR 1021.314(a)]. If it is unclear
whether the comments present such circumstances or information, then a
supplement analysis must be prepared [10 CFR 1021.314(c)].

If it is clear that the comments do not require a supplemental EIS, or such a
determination is made based on a supplement analysis, then DOE may issue a
record of decision. The Department’s approach has been to address such
comments in the record of decision. This need not be an exhaustive treatment,
but should include the conclusion that none of the comments necessitate the
preparation of a supplemental EIS. Comments that are not adequately covered in
the final EIS should be addressed; otherwise, DOE may refer the commentor to
the appropriate section in the final EIS.

Comments on a final EIS that DOE receives after a record of decision has been
issued should be considered in light of the regulatory requirements cited above,
and responded to as appropriate in the normal course of business. [Also see
10 CFR 1021.315(e): DOE may revise a record of decision at any time.]
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