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EXECUTIVE SUMMARY

In the United States, there are a number of Indian tribes that own and operate electric systems on their
lands through a tribal utility. These tribal utilities came about in the following ways:
1) They were developed by the U.S. Bureau of Indian Affairs and are now managed by tribal
governments,
2) They were built from the ground up to serve tribal members on reservations,
3) They are “virtual utilities” that contract for power and serve administrative needs of existing
service providers, or
4) A tribal entity acquired existing utility infrastructure and began operation with a different
power supplier.

Eight of these tribal utilities are described in this document. Three detailed case studies of tribal utilities
are available and have been assembled here. The purpose of this report and of the included case studies is
to allow other tribes considering the same type of enterprise to gain an overview of the processes
followed by the other tribes.

There were found to be many reasons a tribe would want to consider this type of venture. These include:

* Dissatisfaction with the current electricity supplier;

* The existing electric utility was unwilling to expand service at a reasonable cost;
* The desire for self-determination and economic growth; and

* Taking advantage of legislative incentives for tribal enterprises.

The most significant reason, according to each of the attached case studies, was the desire for increased
self-determination and economic growth.

Most of the utility operations described here occur entirely on Indian land. Recognized as sovereign
nations, Indian reservations and certain other Indian lands are not subject to the edicts of state regulatory
bodies. Therefore, all regulatory duties usually carried out by state public utility commissions are,
instead, the responsibility of the utility’s Board of Directors. This fosters achievement of tribes’ quest for
increased self-determination.

AMPS (Aha Macav Power Service) was created by the Fort Mojave Indian Tribe in 1991 to improve the
economic situation on the reservation and increase tribal self-determination. The first area served was a
new residential development on the reservation. With the decision to begin developing their Nevada
lands, the tribe began the search for a power supplier. After failing to secure power from three potential
suppliers, the Tribe decided to supply power to the site themselves.

Once it began providing electric service to the newly developed reservation areas, AMPS became
interested in bringing electric service to the remainder of the reservation. A major obstacle is that those
areas are already being served by two other utilities. AMPS has already begun overbuilding in the areas
served by one of the other utilities. In addition, load forecasts show a high growth rate that may be
difficult to meet. Even with experienced management, AMPS could find itself with insufficient power to
meet its load or be forced to sign high priced contracts to have sufficient capacity.
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TOUA (Tohono O’odham Utility Authority) was created on the Tohono O’odham Nation in 1970 to

provide the tribe with electric, water, wastewater, and telephone service. The first service provided by the

electric operations was an act of self-determination: wheeling power from an IOU to a mining operation

on the reservation. Later, TOUA bought the on-reservation electric system of an electric cooperative and

has since expanded that to serve the entire reservation. By doing this, TOUA has been able to provide
power to everyone on the reservation who wants it.

TOUA was one of the first tribally-owned and operated electric utilities in the country. Because of the

lack of precedent, acquiring adequate funding was the most difficult task for TOUA’s early management.

At the beginning, TOUA had no assets and only the mine as a potential customer. Twenty-five years
later, TOUA has grown to a mature utility, but now it faces the possibility of low growth due to
insufficient economic activity. This could find TOUA holding contracts for capacity it does not need.

UIUC (Umpqua Indian Utility Cooperative) was created by the Cow Creek Band of Umpqua Tribe of
Indians in 2001 to lower the cost of electric service to the tribal casino and to approximately six other
loads associated with the tribal economic development center. UIUC is a full requirements power and
transmission customer of the Bonneville Power Administration. The tribal utility is one way the Tribe
can continue to keep its costs down and to protect and exercise its sovereign status, while taking
responsibility to self-provide critical electrical infrastructure. It is a way for the Tribe to diversify its
business interests for the benefit of tribal members and the local community.

Beyond the three utilities profiled in the case studies, as of 2010 there are a number of other tribal
utilities. Examples include the Ak-Chin Indian Community Electric Utility Authority, the Gila River
Indian Community Electric Utility Authority, Yakama Power, and the Alaska Village Electric
Cooperative.

Tribal Authority Process Case Studies
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1. INTRODUCTION

The service territory of Western Area Power Administration (Western) encompasses approximately

145 federally recognized Indian reservations. Nearly all of the reservations are supplied power via
systems owned and operated by investor-owned utilities (IOUs), cooperatives, or municipal utilities.
Only a few of the reservations are served by electric utilities owned and/or operated by the resident tribes.
In other parts of the country, other federal Power Marketing Administrations such as the Bonneville
Power Administration provide wholesale power to customers including tribal utilities and other utilities
that provide power services in Indian Country. In other parts of the United States not served by federal
power, independent utilities provide service to tribal customers or sell power and transmission services to
tribal utilities.

This report provides case studies of Indian tribes that have taken ownership and operative control of the
electric utility operations on their reservations. The purpose of these case studies is to allow other tribes,
which may be interested in the same actions, to observe the processes followed by other tribes. From this
information, they may develop a plan of action for their own utility.

Originally, the Bureau of Indian Affairs (BIA) started utilities on some reservations to initiate electric
service to serve the local population and/or to pump water as part of irrigation systems. Examples include

those in Table 1-1.

Table 1-1. Characteristics of BIA-Owned Electric Utilities

Number of Area
BIA-Owned Utility Customers Served
(est.) (sq. mi.)

Bureau of Indian Affairs/Colorado River Agency Electric System
Location: Colorado River Indian Reservation, AZ 3,125 432
Operator:  BIA - Colorado River Agency, Parker, AZ

San Carlos Indian Irrigation Project
Location: Gila River Indian Reservation, AZ/CA 2,000 1,200 1
Operator:  BIA - San Carlos Agency, Sacaton, AZ

Mission Valley Power
Location: Flathead Indian Reservation, MT
Operator: Tribal Council of the Confederated Salish and

Kootenai Tribes, Dixon, MT

Note: 1) This includes land on the Gila River Indian Reservation, the San Carlos Apache Indian Reservation,

and off-reservation lands in portions of Pima, Gila, and Pinal Counties.

13,000 980

Indian tribes served by BIA utilities generally are in the process of taking control of these BIA facilities,
either through contracts, or by acquiring the facilities, upgrading them and fully operating the systems.
For example, the Confederated Salish and Kootenai Tribes of the Flathead Reservation operate Mission
Valley Power under a contract with BIA pursuant to Section 638 of the Indian Self-Determination and
Education Assistance Act. Information can be found at http://missionvalleypower.org/. The Salish and
Kootenai Tribes also currently have rights in the 180 MW Kerr Dam on the reservation. The tribe
currently jointly operates Kerr Dam with PPL Montana, LLC. The tribes have the option of purchasing
the dam in 2015. As another example, the Gila River Indian Community Utility Authority has proposed a
contract to BIA for the operation of the San Carlos Irrigation Project.
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The BIA still operates the BIA/Colorado River Agency Electrical System on the reservation of the
Colorado River Indian Tribe in Arizona. The Colorado River Indians have begun investigating the
possibility of taking over of the BIA-owned utility on their reservation and commissioned a feasibility
study of the plan." The Colorado River Indians currently operate a utility providing water and other
services.

Some currently operating tribal utilities generally started by the tribe taking over existing systems owned
by other utilities, improving and expanding those services. The Tohono O’odham Utility Authority
(TOUA) on the Tohono O’odham Nation in Arizona took over the on-reservation system of an electric
cooperative that served only the reservation’s four largest villages. The Umpqua Indian Utility
Cooperative, and Yakama Power also started with smaller systems and are have expanded them.

Some tribal utilities built their systems from scratch. For example, the Navajo Tribal Utility Authority
serving the Navajo Reservation started with almost no distribution system. Only government buildings
on the reservation had electricity. The Aha Macav Power Service (AMPS) on the Fort Mojave
Reservation has created a redundant utility service to power Indian owned homes and businesses while
another on-reservation system of a nearby electric cooperative serves non-tribal loads.

TOUA, AMPS and UIUC were chosen as initial subjects for full case studies because: 1) they are
completely owned and controlled by their respective tribes and 2) they are fairly new and are still growing
to meet the needs of their customers and reservations. Other tribal utilities are described later in this
report.

1.1 Case Study Approach

The process of acquiring and assembling the AMPS and TOUA case studies began with research of the
tribes and their reservations. The information gathered during this stage served to provide background for
site visits. Representatives from Western and NEOS Corporation visited some reservations to meet with
utility management. Prior to the site visits, NEOS supplied utility management with an information
request determined by Western and NEOS to be pertinent to the creation of the case studies. The site
visits provided the opportunity for facility tours, utility management interviews, and exchange of
information such as system maps, plans of operation, charters, bylaws, and other documents. The UIUC
case study has been utilized with the permission of the Affiliated Tribes of Northwest Indians and the
Cow Creek Band of Umpqua Tribe of Indians who initially published the case study in 2004.

1.2 Purpos ofCas Studies

The purpose of these case studies is to provide documentation of the processes followed by tribes when
they took over ownership and operation of their electric utilities. Other tribes considering taking over
ownership and operation of the electric utilities on their reservation may use these case studies as
resources and references to determine possible courses of action for the development of their own
utilities. These case studies are not intended to be used as "how-to" guides for tribal utility development.
Rather, the intent is simply to document the processes followed by other tribes.

The case studies contain the following topics:

¢ The Reservation;

' Evaluation of Future Electric Utility Service, prepared by Lee Gardner and Associates in September 1994 for the
Colorado River Indian Tribes.
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* The People and Tribe Inhabiting the Reservation;

* Development of the Indian Utility;

* Impetus for the Development of the Electric Utility;

* Sources of Funding for the Utility’s Development;

¢ Third Party Involvement in the Process;

*  Method(s) Used to Acquire the Existing Utility Systems;
* Applications or Legal Documents Filed;

* Utility Organization;

* Utility Operations;

* The Pros and Cons of Tribal Utility Operation According to the Tribe; and
* The Future of the Utility.

Tribal Authority Process Case Studies



2. TRIBAL UTILITY OWNERSHIP AND OPERATION

The ownership, management, and operation of an electric utility is expensive, complex, and entails
substantial risk. Tribal utility operations are not common among all tribes for two primary reasons: 1)
limited access to startup and expansion capital and 2) lack of utility management experience. Some of the
tribes described herein have created their own utilities after gaining some experience in the utility
industry prior to utility start-up. For example, UIUC operated utility facilities at their casino. Yakama
Power and Mission Valley Power were actively pursuing other hydroelectric power interests. Electric
utilities were started for several reasons, including:

* Dissatisfaction with the current electricity supplier;

* The unwillingness of the current utility to expand service to outlying areas of the reservation;
* The desire for self-determination and economic growth; and

* Taking advantage of legislative incentives for tribal enterprise.

Comparing and contrasting the operations and characteristics of several reservation electric utilities
illustrates the basic differences between Indian-run and non-Indian-run utilities.

2.1 Dissatisfaction with Prior Utility Operation

There are some 285 Indian reservations in the United States. Many reservations are provided electrical
service by utilities not associated with the tribe. Many reservations are served by member owned and
managed electric cooperatives whose boards are elected by the members, including tribal customers. The
owners and operators may operate the utility to either maximize shareholder benefits or to meet policy
directives established by a governmental agency or to meet goals set by their membership. Whatever the
mission of the utility, tribal interests often are either not taken into consideration or are a minor concern
for the utility.

In the case of the Colorado River Indian Tribe (CRIT) of Parker, AZ, the tribe has been dissatisfied with
the BIA’s operation of the electric system on the reservation. Reasons include the CRIT’s opinion that
the BIA was not aggressive enough in contesting rate increases by wholesale energy suppliers on behalf
of CRIT. Tribal opinion was that BIA policy prioritizes repayment obligations, often at the expense of
tribal concerns.

Problems of this nature may result from BIA’s obligation to follow federal regulations and procedures.
The planning and administration of a BIA-owned and operated electric system is the responsibility of the
BIA Area Administrator. The Area Administrator appoints the Agency Superintendent to head the utility.
However, few, if any, Agency Superintendents are trained to operate electric utilities. Therefore, it is
common for the Superintendent to have a Power Manager with an engineering background actually run
the system. This has been the case in the Colorado River Indian Reservation electric system. There has
been a great deal of turnover in BIA personnel, leading to discontinuity of utility management. Another
dilemma is the BIA’s policy of limiting the horizon of electric utility resource planning to its fiscal year
rather than the 10 to 20-year horizon common to other electric utilities. Thus, BIA power supply
planning is performed one year at-a-time. Such a practice removes the opportunity to obtain longer term
power supply contracts.
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These actions are not deliberate, but rather the result of a non-technical federal bureau attempting to
operate an electric utility. This often results in the BIA being unable to operate the utility to the
satisfaction of the tribe for whom it is operated.

2.2 Existing Utility Unwilling to Expand Service

Indian reservations, particularly in the southwest, are often large and remote. For many years, most
homes did not have electricity service as a result of both the vast distances between homes and the
poverty status of the reservations. While most reservations had some type of electric service, it was often
limited to larger towns and villages.

Prior to the Tohono O’odham Nation’s development of TOUA, only four villages had electric service,
leaving 27 villages without power. The existing utility was not interested in supplying power to those
outlying villages. The Nation decided to buy the system from the utility in order to provide the level of
service desired by the Nation.

Similarly, the Fort Mojave Reservation had considerable undeveloped acreage that was expensive to
develop. In part, AMPS was formed largely because the Tribe decided it wanted to supply power to those
areas not served by the other local utilities.

The Navajo Tribal Utility Authority was created in 1959 to provide power to the almost totally un-
electrified 26,000 square-mile Navajo Nation. It now serves approximately 38,000 electric customers,
13,000 waste-water customers, and 7,000 natural gas customers.

2.3 Desir for Self-Determination of Economic Growth

Some tribes have desired to own and operate their own utilities for the purpose of increasing their
sovereignty on the reservation and improving tribal member’s economic situation. This is true for all of
the tribes. Often, because of their remote locations, Indian reservations have been unable to attract a great
deal of economic development activity. UIUC could attract other energy business by expanding its
business interests to include energy. Owning and operating its own electric utility gives a tribe the
opportunity to improve the economic conditions on the reservation themselves. Planning and control for
growth on the reservation allows for considerable exercise of power by the tribes. Furthermore, most
economic benefits accrue to the tribe and its members.

2.4 Legislativ Incentives for Tribal Enterprise

Three federal legislative acts have had a particular bearing on the inception and operation of electric
utilities by Indians. The Indian Self-Determination and Education Assistance Act of 1975, Indian Tribal
Government Tax Status Act of 1982, and Energy Policy Act of 1992, all authorized funds that could be
used for the purpose of providing Indians more control over their energy resources. The Energy Policy
Act of 2005 authorized many new energy programs. Most recently, the American Recovery and
Reinvestment Act of 2009 has provided opportunities for tribes, especially to develop energy efficiency
capacity and projects.

2.4.1 Indian Self-Determination and Education Assistance Act of 1975
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The Indian Self-Determination and Education Assistance Act authorized the Secretary of Energy to
implement an "orderly transition from federal domination of programs for and service to Indians to
effective and meaningful participation by Indian people in the planning, conduct, and administration of
those programs and services." The Act authorized funds for grants and contracts for training Indian
people to operate programs and services. The Mission Valley Power project on the Flathead Indian
Reservation in Montana is an example of assistance from the 1975 legislation.

2.4.2 Indian Tribal Government Tax Status Act of 1982

It has been since only 1982 that Indian tribes have had the authority to borrow funds on a tax exempt
basis.” This authority exists due to the Indian Tribal Government Tax Status Act of 1982 which allows
qualifying Indian tribal governments to issue tax-exempt debt under the Internal Revenue Code similar to
that of state governments, cities, counties, special districts, and other governmental agencies. Tribes are
authorized to borrow tax-exempt if the proceeds, either of a loan or bond, are used to finance an essential
governmental function. The Internal Revenue Service (IRS) published liberal regulations that permitted
both public facilities and for-profit commercial and industrial facilities to be financed pursuant to this new
authority. Since then, however, new federal law and regulations have restricted the broad authority
originally granted by the initial IRS regulations. Ultilities such as electricity, water, and sewer are
specifically covered under the provisions of the 1982 act.

2.4.3 Energy Policy Act of 1992

The Energy Policy Act of 1992 contains two sections that specifically authorize the Secretary of Energy
to grant financial assistance to Indian tribal governments for energy purposes. Section 2603 mandates
energy self-sufficiency demonstration programs and loans. Section 2606 authorizes grants to encourage
the adoption of energy efficiency and renewable energy programs on Indian reservations.

2.4.3.1 Section 2603

Section 2603 contains two subsections. The first subsection requires the Secretary of Energy to

1) establish and implement demonstration programs to assist Indian tribes seeking energy self-sufficiency,
2) develop programs that promote the vertical integration of energy resources on the reservation, and

3) provide technical assistance to Indian tribes. Energy self-sufficiency programs are supported by three-
year grants. These programs are designed to help tribes attain the level of management and technical
proficiency necessary to develop tribal energy resources. The overall purpose of these programs being to
reduce tribal unemployment, provide management training for tribal members, and improve tribal
technical skills.

Vertical integration of tribal energy resources means that energy resources on an Indian reservation are
used or processed on the reservation. Applicable energy resources and technologies include, but are not
limited to, solar and wind energy; the generation and transmission of electricity; hydroelectricity;
cogeneration; natural gas distribution; and clean, innovative uses of coal. The Act directs the Secretary of
Energy to provide grants not exceeding 50 percent of the project’s total cost for this purpose.

The second subsection of Section 2603 provides for low interest loans for the exclusive use of tribes in
promoting energy resource development and vertical integration. Appropriations of $10 million per year

* Kemper Securities, An Introduction to Tax-Exempt Financing for Indian Tribes, Portland, OR, April 1995.
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for the fiscal years 1994 through 1997 were authorized for low interest loans to carry out each of the
energy self-sufficiency, vertical integration, and technical assistance programs.

2.4.3.2 Section 2606

Section 2606 of the Energy Policy Act of 1992 authorizes the Secretary of Energy to

“...grant financial assistance to Indian tribal governments, or private sector persons working in
cooperation with Indian tribal governments, to carry out projects to evaluate the feasibility of,
developing options for, and encourage the adoption of energy efficiency and renewable energy
projects on Indian reservations. Such grants may include the costs of technical assistance in resource
assessment, feasibility analysis, technology transfer, and the resolution of other technical, financial, or
management issues identified by the applicants for such grants.”

Section 2606 requires the applying tribe to show evidence of coordination and cooperation with local
educational institutions and local energy institutions. There is no set appropriation for this section.

2.4.4 Energy Policy Act of 2005

The Energy Policy Act of 2005 contains an entire title, Title V, to improve Indian energy policies and
programs. An office of Indian Energy Policy and Programs was created within the U.S. Department of
Energy and an array of energy grants, loans and loan guarantee programs were authorized. Unfortunately
many of the programs did not benefit from appropriated funds so remained inactive. However, many
obligations to study Indian energy issues and to consult with tribes on energy matters were effective. One
study of Indian Right of Ways required by the act garnered the involvement of many tribes concerned
with potential changes to the way Indian lands could be used for energy purposes. The study did not
recommend changes to law, however the process raised the awareness among tribes, industry, and federal
leadership of many Indian energy issues.

2.4.5 American Recovery and Reinvestment Act of 2009

The American Recovery and Reinvestment Act of 2009 has provived some funding on a competitive
basis which has been used by tribes for energy projects and capacity building. For the first time, Indian
Tribes were provided with direct block grants for energy efficiency projects. In the past energy efficiency
funds went to state government organizations that often did not include tribal governments or tribal lands
in the scope of the state programs, leaving tribal homes, which are often in dire need of improvements
without any participation in these federal programs. The new tribal energy efficiency projects under the
Energy Efficiency and Conservation Block Grant programs have raised the awareness at many tribes of
energy related issues and has assisted in the creation of partnerships between tribes and utilities and other
third party energy industry players regarding improved electric service.
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2.5 Comparing On-Reservation Electric Utilities

Before summarizing the case studies, it is useful to compare TOUA and AMPS with other electric utilities
operating on Indian reservations. Table 2-1 contains a summary of the characteristics of six of the electric
utilities operating on Indian reservations. The first utilities listed NTUA, TOUA, AMPS, and UIUC, are
owned and operated by the tribes on the reservations. The last two (Mission Valley Power, Colorado
River Agency Electric System) are owned by the BIA. Mission Valley Power is operated under contract
by the Salish and Kootenai Tribes. The Colorado River Agency system is operated by the BIA. NTUA
and TOUA have been operating for many years. They both operate water, wastewater, and telephone
services in addition to their electric utilities. Policy for these tribal utilities is set by a board, while policy
for the BIA-operated utilities is the responsibility of the BIA Area Director.” The planning horizons for
all three tribal utilities are ten years compared to the one-year planning horizon for the BIA-operated
utilities.

The financial characteristics of the tribal utilities are more like private businesses than government
agencies. Two of the tribal utilities, NTUA and TOUA, are Rural Electrification Administration (REA)
borrowers. The ability to borrow money at low interest rates has allowed them to expand their service to
most areas of their reservations.

The operating characteristics of the BIA-operated and tribal utilities are substantially different. The tribal
utilities are not unionized and practice tribal hiring preferences. All six utilities develop annual operating
reports but the BIA’s reports do not conform to the commonly used FERC accounting and reporting
standards.

Two of the case study utilities represent a young utility (AMPS and UIUC) and one represents a mature
utility (TOUA). AMPS is still building to bring power to the entire reservation. With a great deal of
expansion and development going on, it will be quite some time before AMPS’ growth slows. TOUA, on
the other hand, has brought power to almost all villages on the reservation and is now concentrating on
upgrading its equipment and system while bringing new buildings on-line as they are built.

? According to Federal Register listing 25 CFR 175, which sets forth the operating responsibilities and
methodologies for BIA-administered electric utilities on reservations.
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Notes:

Table 2-1. Comparison of Indian Reservation Electric Utilities

WAPA = Western Area Power Administration; TEP = Tucson Electric Power; APA = Arizona Public Service; APS = Arizona Public Service; SRP = Salt River

Project; BPA = Bonneville Power Administration

Navajo Tribal ()T"())l(;(l)ll:l(l)n Ava Macav Uglliltlp%uoaoh(l)(ll'zli?ve Mission BIA/CRA
DESCRIPTION Utility - : S Electric
Authorit Utility Power Service Valley Power Svstem
Y Authority y
Organization
Ownership of Tribal Tribal Tribal Tribal BIA BIA
facilities
25 CFR Ch. 1
Plan of Plan of . Tribal Charter PL93-638 Section 175
Charter or Plan Operations Operations Tribal Charter Contract (4-1-91
Edition)
BIA/Board
Policy Directed by Board Board Board Board Cons.umer BIA
Advisory
Board
Authority to Operate
. Water, Gas, Other Energy,
Other Utilities Gas, Water, Water, Sewer,
Wastewater, None . None None
Operated Wastewater Telephone Telecommunications,
p Mineral Use &
Development
Growth Planned by Board Board Board Board BIA BIA
Planning Horizon 10 10 10 As Determined by 3 1
(years) Board
Spec'lahzed Legal Yes Yes Yes Yes Yes No
Advice
Finances
Initial Funding From Tribe Tribe Tribe Tribe Trust Fund BIA
New Funding From REA/CFC REA/CFC Revenues Revenues None BIA
Allowed
Rates Set by Board Board Board Board BIA BIA
. . Generally Accepted
Utility Accounting FERC FERC FERC Accounting BIA BIA
Used o
Principles
Audited Financial Annual Annual Annual Annual None None
Reports
Operations
Directed b General General General General Manager General Electrical
Y Manager Manager Manager Manager Engineer
BPA BPA; PPL
Electricity Source' WAPA, TEP WAPA, TEP, WAPA Montana, WAPA, an
APA, APS LLC Generation
Operating Reports Annual Annual Annual Quarterly Annual Annual
Employee Union None None None None IBEW IBEW
Employee Preference Tribal Tribal Tribal None All Indians None
Buying Preference Tribal None None None Indian None
Sources: Adapted from Evaluation of Future Electric Utility Service, Lee Gardner and Associates, September 1994
and UIUC Case Study.
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3. SUMMARY OF TRIBAL UTILITIES

3.1 Ah Macav Power Service

Aha Macav Power Service (AMPS) is an electric utility wholly owned and operated by the Fort Mojave
Indian Tribe. The Fort Mojave Reservation covers 22,820 acres in parts of three states (Arizona,
California, and Nevada) along the Colorado River. The tribe’s headquarters are in Needles, CA. (See
Figure 3-1.) The tribe also co-owns the Fort Mojave Tribal Utility Authority (FMTUA), a separate entity
from AMPS, that provides telephone, water, and wastewater service to the reservation. FMTUA is co-
owned by an Oklahoma utility that is under contract to the tribe to operate FMTUA.

AMPS was formed in 1991 because the tribe wanted to improve the economic situation on its reservation
and because it wanted to provide electric service to a newly developed area on the reservation. AMPS’
first connections were homes in Mesquite Creek, a new tribally-owned subdivision. The remaining
residents and businesses on the reservation were already being served by two other utilities. A small
tribal village and the tribal headquarters on reservation land located within the city of Needles are served
by the City of Needles Department of Public Utilities, while portions of the reservation in Arizona are
served by Mohave Electric Cooperative. Eventually, AMPS plans to take over service to both these areas
and be the sole provider of electric service on the reservation. It has already begun the process of
overbuilding distribution lines in Mohave Electric’s service territory within the reservation.

In 1993, the tribe began developing 4,400 acres of tribal land in Nevada that will eventually include
40,000 residential units, shopping centers, a community center, a dozen casinos, and have a load of

120 MW in 20 years. The tribe approached Nevada Power for an estimate of the cost to provide power to
the development area. Nevada Power’s $6 million estimate was determined to be too expensive. Nevada
Power was also unwilling to give a written estimate or describe in detail what operations and costs the
estimate covered.

The tribe then approached the City of Needles which responded with an estimate of $600,000 to provide
power to the Nevada site. However, Nevada Power negated Needles’ bid pointing out that Needles, as a
wholesale customer of Nevada Power, had a no resale clause in their power purchase contract. The tribe
subsequently approached Mohave Electric Cooperative for an estimate. This option was turned down by
Nevada business interests. The only remaining option for the tribe was to have AMPS provide power to
the site. AMPS has since constructed a power line across the river to the development area where a
casino and marina have already been built.

Insufficient transmission line capacity outside the reservation may prevent AMPS from receiving
sufficient energy for the reservation. Currently, AMPS purchases all of its power from the
Navajo/Central Arizona Project and wheels this power through Western and Citizens Power. The tribe is
completing the final arrangements for the construction of a 720 MW gas combustion turbine, called the
Nordic Gas Generator power plant, on the reservation. The power plant would be built, owned, and
operated by Nordic Power of Michigan. Initially, AMPS would buy 6 MW as backup power from
Nordic. In the future, AMPS intends to purchase as much as 25 to 30 MW from Nordic to meet the
growing demands of the Nevada development. In addition, the BIA is assisting AMPS in applying for
federal funding for a proposed 30 MW photovoltaic power plant to be built on the reservation.
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The BIA was not actively involved in the formation of AMPS because, historically, there had been little
BIA presence on the Fort Mojave Reservation. In the past, the BIA provided some resource planning,
technical assistance, and lobbying that continues to the present. More recently, the BIA gave AMPS a
12-mile section of 69 kV transmission line. The line leads from the Bureau of Reclamation’s DavisDam
on the Colorado River to a point about three miles north of the reservation. In the future, AMPS will
connect the line to the rest of the reservation’s grid. This will add a second point of service to AMPS’
single existing point of service at the reservation’s eastern border. The acquisition of this line was
important to AMPS because it became AMPS’ first major asset, with a value of $12.5 million. Owning
the transmission gave them collateral to secure additional construction funding.

AMPS’ General Manager is the same consultant that helped the tribe start the utility and was hired on a
contract basis. Eventually, the tribe intends to have tribal members manage the utility. However, until
they have enough experience, the tribe will continue to look outside of its membership to find qualified
upper management personnel. AMPS has established an apprenticeship program to train tribal members
to be linemen. The first three apprentices are mid-way through the program.

A Board of Directors oversees AMPS’ operations. Its seven members serve rotating terms of three years.
Eligible candidates for the Board are elected by the sitting Board members to fill vacant seats. The tribe
requires candidates to posses knowledge and experience in one or more areas related to utility operation
such as finance, law, engineering, or management.

The biggest challenge to AMPS’ management will be to accurately forecast and secure power purchases
to meet the growing load on the reservation, which is being driven by the development on the Nevada
land. Load at the Nevada site is anticipated to grow from 2 to 150 MW in 20 years, an average growth of
7.4 MW per year. Acquiring additional power in increments similar to growth may be difficult if the
development timetable is changed. In addition, the previously mentioned lack of transmission capacity
into the reservation will make resource planning difficult for AMPS.
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Figure 3-1. Location of Fort Mojave Indian Reservation and Tohono O’odham Nation

3.2 Tohono O’odham Utility Authority

The Tohono O’odham Utility Authority is owned and operated by the Tohono O’odham Nation. The
Tohono O’odham Nation covers nearly 2.9 million acres in southern Arizona and is comprised of three
separate reservations: what were formerly called the Papago Reservation, the Gila Bend Reservation, and
the San Xavier Reservation (See Figure 3.1 on page 7). The Nation’s headquarters and BIA Agency are
located in Sells, AZ. TOUA operates the electric, water, wastewater, and telephone services on the
reservation.

TOUA was formed in the late 1960°s when the Nation’s leaders decided to try to improve economic
conditions within the Nation by taking more control of economic and development activities on the
reservation. Up to that point, electric service on the reservation had been provided by an electric
cooperative that served only the larger villages. The cooperative’s main service area, as well as its
customer base, management, and staff, were located off the reservation. There were approximately
27 small, remote villages that did not have electric power.

At that same time, two large mining companies held mineral leases on reservation land. The firms
required large amounts of power and Arizona Public Service (APS), a large investor-owned utility (I0U),
was ready to supply it. The Nation’s leaders wanted TOUA to wheel the power from APS at the
reservation boundary to the mines. Neither APS nor the mine operators were willing to recognize TOUA
as a legitimate utility but they were unable to circumvent it entirely because of the Nation’s jurisdiction
over the reservation. Simultaneously, TOUA was negotiating with the cooperative serving the reservation
to purchase the cooperative’s on-reservation system. As the negotiations with the cooperative continued,
TOUA reached an agreement with APS for wholesale power. TOUA began wheeling the power to the
mines via a transmission line built by APS and paid for by the mining interests.

Tribal Authority Process Case Studies 12



After the acquisition of the cooperative’s system on the reservation, TOUA was officially recognized by
the REA as a utility. However, unlike AMPS, TOUA was able to secure a loan without any assets for
collateral. TOUA was able to do this by using its future earnings potential as collateral. With this
funding, TOUA purchased the cooperative’s on-reservation distribution system. Since that time, TOUA
has been able to supply power to nearly everyone on the reservation who wants it. TOUA also took over
operation of the reservation water and wastewater systems that had previously been built by Indian Health
Services and operated by the BIA.

TOUA currently purchases power from several sources including the Western Area Power
Administration. TOUA has been approached by entrepreneurs regarding the construction of power plants
on the Nation’s lands, but the Nation has not allowed development to take place.

The electric operations of TOUA are directed by the Operations Manager who, in turn, reports to the
General Manager. The General Manager of TOUA heads the four systems. Like AMPS, TOUA has had
to look outside the tribe for qualified utility management personnel. TOUA also has a lineman
apprenticeship program with three tribal members participating. TOUA has operated this program
successfully almost since the beginning of operations. Three of TOUA’s current journeyman linemen are
graduates of their apprentice program.

The Board of Managers, which oversees TOUA’s operations, is required to have at least three tribal
members on it. Four of the members must have at least ten years of business management experience and
three of these members must have had such experience in the utility industry. It is hoped that one day all
the Board members will be tribal members.

Unlike the case for AMPS, TOUA does not have a power supply dilemma. TOUA’s problem is that
future economic growth on the reservation is estimated to be slow. The only near-term known energy
consumption growth for TOUA will be some additional housing and the acquisition of utility service area
on the reservation. The additional housing will result from construction on the reservation funded by the
federal Department of Housing and Urban Development.

3.3 Umpqua Indian Utility Cooperative

The Cow Creek Band of Umpqua Tribe of Indians formed and owns the Umpqua Indian Utility
Cooperative which began serving the wholesale electrical loads of its Seven Feathers Hotel & Casino
Resort complex and the Seven Feathers Truck & Travel Center in 2001. UIUC now serves approximately
3 MW of load at tribal facilities and at third party facilities operating on tribal lands.

The Cow Creek Band of Umpqua Tribe of Indians have always lived in the area off of the central Oregon
coast. The federal government never reserved any lands for the Tribe. Instead, upon federal recognition
in 1982, the Tribe purchased properties for development in the general vicinity of Canyonville, Oregon.

The Tribe created UIUC to ensure stable rates, keep its costs down and exercise its sovereignty. It also
gave the Tribe a greater voice in energy decisions, and a new avenue to participate in those decisions.

The Tribe’s lands lie within the service territory of Bonneville Power Administration (BPA). The Federal
Power Marketing Administration, which includes Bonneville Power Administration in the Pacific
Northwest, and Western Area Power Administration in 15 other Western states, defines tribes as
“preference customers” eligible to receive inexpensive, cost based, hydroelectric power from federally
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owned dams in the Western United States. In order to receive electrons, Bonneville Power requires tribes
to form utilities.

First, the Tribe determined the jurisdictional authorities for the formation of a utility on tribal lands. All of
the lands on which the UIUC was to distribute power were tribal trust lands, and the Tribe resolved that
the utility would be under the jurisdiction of the Tribe.

Existing utilities on tribal lands are potentially unregulated if a tribe does not have any utility laws.
During the creation of UIUC, an existing service provider could shut down all service to the tribal
facilities as a negotiating tool. The first action the Tribe took was to pass a resolution requiring continuity
of utility service by existing providers, except for emergencies, enforced by penalties for intentional
service interruptions.

The Tribe drafted and passed a Tribal Utility Code to form and regulate utilities. The laws included a
management, operational and rate-setting structure, a process on acquiring existing distribution systems,
utility standards, responsibilities of utilities to designated service areas, and clarification of sovereign
immunity issues which authorized the utility to pursue claims against it.

The Tribe assessed their current load use to determine the wholesale quantities they required. Then
financial models were created to compare the existing utility costs to new utility costs. As financial
assumptions were clarified, or costs changed, the models for Income Projections and Proforma Cashflow
Statements were run to make sure the financial goal was likely to be met.

The Tribe needed a lot of cooperation from its existing utility provider. It needed the utility to transmit
power between the wholesale supplier, BPA, and UIUC, and it needed the utility’s facilities on the
Tribe’s lands.

Because the UIUC system is a wholesale power provider, meaning they provide service to more than one
load and purchase power in bulk from a wholesale provider, they are entitled to open access use of the
“transmission system” of the intermediate utility to serve their wholesale loads. The utility had to provide
the needed intermediary transmission from BPA facilities to UIUC.

But regarding the utility facilities on its tribal lands, the existing serving utility has an internal policy that
none of their facilities can be sold. Therefore, the Tribe could not negotiate for the facilities. A legal
taking or condemnation was the only option. The Tribe passed a law stating that utility facilities not
subject to real property agreements, are personal property. The Tribe could then condemn the utility
facilities as personal property instead of condemning real property, which the United States Justice
Department must institute, as it holds all real property in trust for tribes.

The Tribe provided BPA a binder of documentation demonstrating that they met BPA’s Standards for
Service. UIUC showed that it was legally formed under tribal laws, that it owned a distribution system,
that the tribal laws gave UIUC a general utility responsibility in the service area, that it had the financial
ability to pay Bonneville for power and services with an established bank account and related accounting
and billing systems, that it had a maintenance contract and hired appropriate utility staff, and that its loads
were sufficient to purchase power in wholesale amounts.

The Tribe appointed a utility board (who initially was the Tribal Council) and management for the utility,
who then began making utility formation decisions. An RFP was issued for maintenance and operational
assistance of the new utility. Operations and maintenance are done by tribal staff and through
engineering contracts.
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Six months prior to the switch-over, the Tribe submitted a Letter of Intent to BPA to become a new full
requirements preference customer. Within three months, the Tribe signed a Contingent Sales Contract
and a Transmission Contract. At midnight on October 1, 2001, UIUC began service as the power utility
for the Cow Creek Tribe.

Although the Tribe had many logistical obstacles to formation of a utility, it was able to overcome them
with creativity and expertise. Not only do their struggles provide solutions for specific dilemmas, they
are an example of making it happen regardless of how impossible it may seem.

3.4 AKk-Chin Indian Community Electri Utility Authority

The Ak-Chin Indian Community formed its utility in 1997 as a tribal enterprise with an appointed Board
of Directors. It acquired utility facilities on the reservation from Arizona Public Service Company with
the goal of stabilizing and controlling electric rates for utility customers and establishing tribal control
over utility services. The utility operates under an established Plan of Operation. Its current peak load is
approximately 6 MW. Wholesale power is supplied by Western Area Power Administration. The tribal
utility provides an Integrated Resource Plan update every five years and annually provides a small
customer resource plan to Western. Operation of the utility is done by utility staff and infrastructure
expansion and maintenance is done through a contract with a local electric company. The utility is a
member of the Arizona Tribal Energy Association, the American Public Power Association, Associate
Members of the Grand Canyon State Electric Cooperative Association, and the National Rural Electric
Cooperative Association. Since its formation, utility activities have focused on infrastructure
improvements. Other renewable energy options are being evaluated. The utility is currently planning an
energy efficiency program and is considering other customer service programs.

3.5 Gila River Indian Community Utility Authority

The Gila River Indian Community Utility Authority was founded in February of 1998 as a tribal
enterprise of the Gila River Indian Community. It is governed by a utility board. It first began serving
electrical loads at the Wild Horse Pass Development Area and casino. In March of 2002 it purchased
additional infrastructure from Salt River Project. By December of 2002 the utility was successful in
building a new 69kV to 12 kV substation at the Bureau of Indian Affairs San Carlos Irrigation Project
(SCIP) Lone Butte site.

In 2002 the Council adopted a “Community Wide Electrical Energy Plan”, then in January of 2004
adopted the “Master plan for the electrical system on the Gila River Reservation utilizing the Colorado
River Storage Project (CRSP) hydroelectric power allocation. The tribal utility has a pending proposal
with the Bureau of Indian Affairs for management of the SCIP. The utility acquires wholesale power
from Salt River Project and from Western Area Power Administration. Power is resold under eight
different published rates.

The Gila River Indian Community Utility Authority has four published goals:
1. To own and operate the electrical distribution system serving the entire Gila River Indian
Community
2. To actively oversee and be directly involved in operating the electrical transmission systems
located on the Gila River Indian Community
3. To explore electrical generation opportunities within the community, given the community’s
strategic location
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4. To develop a plan and methodology for the allocation of CRSP preference power.

See http://www.gricua.net/

3.6 Yakama Power

The Confederated Tribes and Bands of the Yakama Indian Nation are descendents of 14 tribes and bands
that are federally recognized under the Treaty of 1855. After an extensive study and development of a
business plan, it was determined that purchasing low-cost power from the Bonneville Power
Administration (BPA) would reduce electricity costs for all the consumers on the Yakama Reservation.
The new utility provides jobs and promotes economic development on the Reservation. It is expanding
access to energy efficiency and low-income weatherization programs available to residents on the
Reservation. Yakama Power’s mission statement is “To provide affordable and reliable electric energy
that will enhance the quality of life for its customers and provide a stable, safe, and competitive work
environment for its employees.

Yakama Power, headquartered in Toppenish, Washington, signed its initial contracts to purchase
wholesale power and transmission from BPA in July, 2000. On January 25, 2006, the Washington State
Utilities and Transportation Commission approved the transfer of distribution assets from PacifiCorp to
Yakama Power, which allowed Yakama Power to meet BPA’s “Standards for Service”. This approval
was required not because the state regulates Yakama Power, but because PacifiCorp is regulated by the
state, and the state requires their approval to remove assets from the rate base. In 2006, Yakama Power
began serving electricity to retail customers using distribution facilities acquired from PacifiCorp and
other facilities constructed by Yakama Power.

Yakama Power initially contracted with Benton County Rural Electric Association, who serves some
loads on the Yakama Reservation for assistance with operation and maintenance of their facilities.
Yakama Power now has its own line crews and equipment, and participates in union apprenticeship and
journeymen programs.

Yakama Power’s Board of Directors consists of seven of the 14 Tribal Council Members. Yakama Power
is instrumental in the Yakama Nation’s efforts to provide energy related development and partnerships.

In 2007, the Yakama Nation entered into a settlement with Grant County Public Utility District regarding
the relicensing of two Columbia River dams, known as the Priest Rapids Project. This settlement
provided certain start-up funds for Yakama Power and created a partnership between the entities, through
which they work together on renewable energy development projects, and pursue other opportunities.
Eventually, Yakama Power could directly receive electricity from Priest Rapids project to serve utility
customers.

The utility now operates the Wapato Irrigation Project, which was built by the Bureau of Indian Affairs
for seasonal irrigation, and which has 1,100 miles of canals, generators, control systems, transformers and
a 34.5 kV transmission line. BIA transferred the facilities to Yakama Power in 2008. The buildings are
leased from the BIA. Historical mismanagement of the project has lead to the current Yakama Power
activities to repair and upgrade the facilities.

In 2010, Yakama Power customers remain mostly tribal, including the Yakama Nation Legends Casino,
the Tribal Campus, and Yakama Forest Products. Yakama Power plans eventually to serve all electric
loads within the 1.4 million acre Yakama Reservation. Yakama Power’s peak load is now 7MW but they
plan to grow to approximately 40MW.
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See: http://www.yakamapower.com/

3.7 Navajo Tribal Utility Authority

Navajo Tribal Utility Authority (NTUA), a nonprofit enterprise of the Navajo Nation. It was formed in
1959 as one of the first tribal utilities. The Navajo Nation land base, over 26,000 square miles covers
parts of four states: Colorado, Arizona, New Mexico and Utah. NTUA provides services to the entire
Nation and some neighboring communities. It supplies and extends electricity, water, natural gas,
wastewater treatment, and solar power services to homes and businesses. 18,000 families are still waiting
for electric service and many more homes and families are without access to water, wastewater, and
natural gas.

It takes the cooperation of the Nation, the federal government and other outside governments to reach the
homes and businesses they have. NTUA receives federal loans and grants to extend electrical power to
rural communities. NTUA purchases electrical power from Western Area Power Administration and
through other wholesale power contracts. Utility revenues are used for power purchases, maintenance,
operation, and upgrades to the infrastructure.

3.8 Other Tribal Utilities

A number of other tribes are involved in electric utility services, including Rock Industries (formerly
Standing Rock Utilities and Telecommunications), the Mohegan Tribal Utility Authority, and the Alaska
Village Electric Cooperative (see http://avec.org). Additionally many tribes who have power allocations
from Western Area Power Administration participate in bill crediting and similar programs with their
local electric service providers. The instances of tribal involvement in these infrastructure and service
position are varied and expanding. As further information is available we hope to update this report and
detail additional case studies.
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4.0 CONCLUSION

This report identified a number of reasons why an Indian tribe may decide to own and operate its own
electric utility. The Fort Mojave Indian Tribe, the Tohono O’odham Nation and the Cow Creek Band of
Umpqua Tribe of Indians formed their respective electric utilities, most notably, for the purpose of
increasing self-determination and improving economic conditions on their reservations. Because of their
efforts and success, these tribes have been able to bring additional employment to their reservations. The
Tohono O’odham Nation has also been able to improve the quality of electric service to its reservation by
being able to bring electric service to all who want it. The Fort Mojave Tribe was able to bring power to
an important new development on its reservation because of the existence of AMPS. UIUC hopes to
attract other energy projects by diversifying its business interests to include energy.

Since most Indian reservations are served by non-Indian utilities, there are potentially a great number of
tribes that may wish to attempt utility ownership and operation. However, some of the roadblocks they
will encounter include: lack of utility management experience, lack of start-up capital, and the resistance
by any existing utility on the reservation to the tribe’s desire to appropriate or overbuild their system.
This report has shown how some tribes encountered these same problems and were able to surmount
them.

Others tribes might learn from the tribes profiled in this report by noting what they did in reaction to or in
preparation for certain situations. The names of contacts at each utility and tribe are provided for further

information.

Aha Macav Power Service — Fort Mojave Indian Reservation

Fort Mojave Tribe:
Timothy Williams
Tribal Chairperson
500 Merriman Avenue
Needles, CA 92363
(760) 629-4591 tel
(760) 629-5767 fax

Aha Macav Power Service:

William Cyr

General Manager

8780 S. Highway 95
Mohave Valley, AZ 86440
(928) 768-2200 tel

(928) 768-2262 fax

Tohono O’odham Utility Authority — Tohono O’odham Nation

Tohono O’odham Nation:
Ned Norris
Tribal Chairman
P.O. Box 837
Sells, AZ 85634
(520) 383-2221 tel
(520) 383-3379 fax

Tohono O’odham Utility Authority:

Chuck Wiese
General Manager
P.O. Box 816
Sells, AZ 85634
(520) 383-2236 tel
(520) 383-2218 fax

Umpqua Indian Utility Cooperative — Cow Creek Band of Umpqua Tribe of Indians

Cow Creek Band of Umpqua Tribe of Indians:

Daniel Courtney
Tribal Chairman
2371 NE Stevens
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Umpqua Indian Utility Cooperative:

Brian Boswell
General Manager
130 Creekside Dr.
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Roseburg, OR 97470
(520) 672-9405 tel
(541) 673-0432 fax
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Canyonville, OR 97417
(541) 839-3150 tel
(541) 839-3904 fax
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CASE STUDY #1: AHA MACAV POWER SERVICE

Case Study:
Aha Macav Power Service
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1.0. INTRODUCTION

The Fort Mojave Indians are one of the few tribes in the U.S. that have taken the initiative to build, own,
and operate their own electric utility. This case study describes the process the Fort Mojave Indians
followed to bring their electric utility into operation. Other tribes wishing to achieve the same goal can
use this case study as a guide, not as a how-to guide, but as a description of what one tribe set out to do,
the obstacles it encountered along the way, the solutions it found to those problems, and the results of its
efforts. While Fort Mojave Indians’ electric utility development effort has been underway for almost five
years, this case study is best presented to show each of the activities involved in the development process.

Prior to starting its electric utility, Aha Macav Power Service, the tribe already owned a portion of the
telephone, water, wastewater, and cable television utility on the reservation. However, it contracted to an
outside firm to manage the day-to-day operations of the utility. When making the decision to start an
electric utility, the tribe made a conscious decision to not only have complete ownership of the utility, but
full control as well.

Ownership of a utility is a hurdle that few tribes are able to overcome due to limited financial resources.
Few tribes have assets with which to use as collateral for loans and there is often insufficient cash for
startup. Even if the financial hurdle is passed, there is the matter of managing the utility. Few Native
Americans have electric utility management experience. Those that do, are often under the employment
of their own tribe. There is also the lack of technical experience, however there are training programs to
address this problem.

This case study will describe the Fort Mojave Reservation, the people who inhabit it, and the
development of the Aha Macav Power Service. Included in Appendix A for reference purposes are the
Charter of the Aha Macav Power Service, the Bylaws of the Aha Macav Power Service, and the
Amendments to the Bylaws of the Aha Macav Power Service.
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2.0. THE FORT MOJAVE RESERVATION

The Fort Mojave Reservation spans the Colorado River north of Needles, California and consists of
22,820 acres within San Bernardino County, California; Mohave County, Arizona; and Clark County,
Nevada. (Refer to Figure 2-1 for a map of the Fort Mojave Indian Reservation and significant features of
the Aha Macav Power Service distribution system.) The terrain within the reservation is desert, except
for the floodplain in California and Arizona which is very rich and suitable for agriculture.

The reservation east of the river is entirely within Arizona. The reservation west of the river is split
between California and Nevada. Geographically, the reservation lands include the following areas in the
each of the three states:

Arizona The Arizona portion of the reservation extends from the Colorado River at Needles
southeast to a point six miles east of the river in Arizona, then north approximately
17 miles back to the river. Most of the Arizona reservation land is characterized by a
checkerboard pattern with alternating sections belonging to the tribe.

California In California the reservation consists of three separate sections. Each of the sections
within California are integral. The three sections are:

1. An area of several square blocks within the city limits of Needles within which the
Fort Mojave tribal headquarters and a tribal "village" are located;

2. An area of approximately one-half square mile in California along Interstate 10
located five miles northwest of Needles; and

3. An area of approximately 10 square miles in California bordering the river six miles
north of Needles and two miles south of the Nevada border. This land is very
productive farming land and has no developments on it.

Nevada There are approximately six square miles of scrub land bordering on the river in the
extreme southern tip of the state of Nevada. Like the California lands, the Nevada land is
integral. Up until two years ago, this land had never been developed. Approximately
ten years ago, the Tribal Council decided it was time to develop the Nevada land. In early
1995, the Fort Mojave Tribe completed the construction of a 350-room hotel-casino next
to the river on this land. Plans call for several thousand housing units, commercial
establishments, and a dozen casinos on this land within the next 20 years.

The Fort Mojave Reservation was authorized by Executive Order on September 19, 1880. Subsequent
orders have modified the original Executive Order resulting in the current reservation lands. The
reservation land is held in trust by the federal government and tribal members own undivided shares of
land. This arrangement prohibits the ownership of reservation lands by non-Indians and even individual
members of the tribe.

Agency headquarters for the Fort Mojave and three other nearby reservations is in Parker, Arizona which
is also the tribal headquarters for the Colorado River Indian Tribes. Parker is located 60 miles south of
the Fort Mojave Reservation along the Colorado River.
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Figure 2-1. Fort Mojave Indian Reservation

Case Study: 24

Aha Macav Power Service



3.0. THE MOJAVE PEOPLE AND THE FORT MOJAVE INDIAN TRIBE

Mojave Indians are the primary residents of the Fort Mojave Reservation and members of the Fort
Mojave Indian Tribe. The tribe currently has a membership of approximately 1,100 with nearly

770 living on the reservation. The on-reservation tribal members live in Arizona and in a "village" in
Needles, CA. There are presently no permanent residents in the Nevada reservation land.

The Mojave people historically led a rancheria life style that entailed living in scattered dwellings
forming loose settlements on farmlands along the length of the Colorado River between what are now
Arizona and California. The Mojave subsisted on small-scale agriculture, gathering of edible wild plants
such as mesquite beans, trapping beaver, hunting, and fishing. Crop irrigation was accomplished by
allowing the river to flood the fields each spring. Crops grown included corn, melon, pumpkins, and
herbs.

The river has since been contained within a rock lined channel. Coupled with the construction of
DavisDam 29 miles upriver of Needles, natural flooding of the river has been eliminated. Crops are
irrigated by pumping water from the river into canals for distribution to the farming lands within the
Arizona and California portions of the reservation. Unlike in the past, tribal members perform little
farming. Most farming in the reservation is performed by non-Indian growers who lease the land from
the tribe. These long-term leases provide a great deal of income for the tribe.

The opening of the new casino in the Nevada portion of the reservation has had a very positive impact on
the members of the Tribe, according to tribal leadership. Unemployment, a chronic problem on almost
every reservation, has begun to decrease and pride and optimism among tribal members have grown as
well. These are the fruits of self-sufficiency and self-determination, according to tribal leaders.

Case Study: 25
Aha Macav Power Service



4.0. DEVELOPMENT OF AHA MACAV POWER SERVICE

This section describes the impetus to AMPS’ development, the process followed by the leaders of the Fort
Mojave Tribe in developing AMPS, the results of its work, and the pros and cons of tribal utility
operation from the tribe’s perspective.

4.1 Impetus for the Fort Mojave Tribe’s Development of the Aha Macav Power Service

The impetus for the development of the Aha Macav Power Service (AMPS) was the Fort Mojave Tribe’s
desire to have more control over economic development on its reservation. This included creating jobs
and job training programs for tribal members and keeping business on the reservation to benefit the tribe
and its members.

The Fort Mojave Indian Tribe already owned a majority of the Fort Mojave Tribal Utility Authority
(FMTUA) that provides water, wastewater, telephone, and cable television services on the reservation.
An Oklahoma utility owns the minority share and manages FMTUA under contract to the tribe.

4.1.1 Utility Situation on the Reservation

The electric utility situation on the reservation is complex due to the reservation covering parts of three
states. Electrical service is provided by two utilities besides AMPS: Mohave Electric Cooperative in
Arizona, which serves the reservation east of the river and the City of Needles Department of Public
Utilities which serves the reservation west of the river. Prior to AMPS, no service was available in the
Nevada portion of the reservation.

Mohave Electric Cooperative (MEC) presently serves approximately 20,000 customers in Arizona along
the Colorado River from Bullhead City south to Mohave Valley. MEC’s average residential rate is
approximately 9.2¢/kWh. MEC serves approximately 110 residential and several dozen commercial
customers on the reservation.

The City of Needles Department of Public Utilities (Needles) presently serves approximately

2,900 customers in and around the City of Needles, California. Currently, Needles serves two areas of the
reservation. The first is the small area encompassing the tribal headquarters and a tribal village within the
city limits of Needles and the second is the large agricultural area located along the California side of the
river six miles north of the City. Needles’ average electric rate is 8.0¢/kWh.

4.1.2 Decision to Form a Tribally-Operated Electric Utility

In the late 1980°s the tribe commissioned a utility management consultant to study the feasibility of
starting a tribal utility. The consultant determined that the tribe could start its own utility for roughly
$2.5 to $3 million. Based on this information and the tribe’s available financial resources, the Tribal
Council made the decision to proceed with formation of a tribally-operated electric utility.

The name given to the new utility, Aha Macav, translates to "People Along the River." AMPS was
formally chartered in 1991 to provide electric service to the residents and businesses within the Fort
Mojave Reservation. Under its tribal charter, AMPS would remain separate from FMTUA. The utility
management consultant that conducted the initial feasibility study was invited by the tribe to manage the
new utility.
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Two opportunities for the development and maturation of the utility presented themselves to the tribe
soon after the chartering of AMPS: the start of construction of a large residential development in Arizona
and the initiation of the tribe’s master plan for the development of the Nevada reservation land.

4.1.3 Residential Development in Arizona

The tribe began construction of a major residential development called Mesquite Creek on the reservation
in 1991. Mesquite Creek is owned by the tribe and is located along Boundary Cone Road in Arizona
(refer to Figure 2-1 on page 3). The first phase of Mesquite Creek will be completed in the late 1990°s
and consist of about 600 single family homes covering an area of approximately 425 acres. As of mid-
1995, about 90 homes have been completed. This became the first area of the reservation to have electric
service provided by AMPS.

The developer of Mesquite Creek agreed to pay for the installation of all the electrical distribution lines
and associated equipment within the development. The developer was given three years from the time of
completion to have all the meters on line. Also under this agreement, AMPS will buy the distribution
facilities from the developer over a 20-year period. This development is expected to increase the number
of residential electric customers on the reservation by 650 percent when it is completed in the late 1990’s.
Eventually, Mesquite Creek is anticipated to add a load of at least | MW to the AMPS system.

4.1.4 Nevada Lands Master Plan

As long as forty years ago, the Fort Mojave Tribal Council knew the existing tribal land in Nevada was
destined for gaming. Unsuitable for agriculture, the land was set aside for development at a later time. In
the early 1980’s the Tribal Council decided that the time had come to develop the land so it
commissioned the creation of a development Master Plan. The entire 4,400 acre area was still completely
undeveloped, had no utility services, and limited physical access.

The resulting Master Plan calls for the construction of 40,000 residential units, shopping centers, a
community center, and a dozen casinos over a 20-year development horizon. Besides providing jobs for
thousands of people and housing for thousands more, the Master Plan would eventually result in a base
electrical load of 150 MW, all of which would be provided by AMPS.

The first phase of the Master Plan development was finished in February 1995, with the opening of the
350-room Avi Hotel and Casino on the Colorado River. The casino has created an electric load of nearly
2 MW, and the load will grow with further development. The opening of the casino and the planned
development on the Tribe’s Nevada land are proving to be the largest influences on the growth of AMPS’
system, although, at first, the Tribe did not plan to provide power to the Nevada development.

4.1.5 Initial Nevada Power Supply Studies

Since there was no existing power to the Nevada reservation land and AMPS’ existing power supply
contracts couldn’t meet the anticipated load, the tribe had to find a way to supply the projected 150 MW
energy needs for the site. The tribe found there were two principal options available to them: self-
generation and franchise the operation to one of the other local utilities.

4.1.5.1 Self-Generation Option

The draft Master Plan included self-generation resources to meet part of the load forecasted for the
project. Potential resources included natural gas-fired steam/combustion turbines and photovoltaic (PV)
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power. An early cost-effectiveness study of cost/benefit and economic analysis by the tribe’s consultant
concluded that neither option was cost-effective.

4.1.5.2 Franchise Option

The second option was to franchise the electric service to one of the three local electric utilities. The first
utility approached was Nevada Power, an investor-owned utility providing service to southern Nevada.
Mohave Station power plant, partially owned by Nevada Power, is located six miles north of the
reservation. A 69 kV Nevada Power transmission line passes within one mile of the reservation boundary
and could have been tapped for power. The verbal estimate provided by Nevada Power to supply the site
with power was $6 million, considered by the tribe to be too costly.

The tribe next approached the City of Needles which appeared to be able to provide power since it had
one 69 kV transmission line passing within a mile of the reservation. Needles said it could provide power
to the site at an estimated cost of $600,000. This proposal was blocked by Nevada Power which sells
power to Needles. Because Needles’ power purchase contract with Nevada Power prohibits it from
reselling the power.

The last potential local source of purchased power was MEC. However, the regional political
ramifications were such that MEC crossing into Nevada was determined to be undesirable. Therefore,
this option was not pursued.

Without other power supply options, the tribe began investigating serving the Nevada land itself and with
the construction of Mesquite Creek, the tribe now had a point from which to serve it. This brought up the
next obstacle, funding the expansion of AMPS to provide the needed service.

4.2 Funding the Development of AMPS

The tribe was fortunate in that it had funds sufficient for most of its start-up needs. As described earlier,
the range of cost estimates to provide power to the site of the Nevada development was quite large.
While the initial utility construction was self-funded, the tribe had to secure a loan from a private lender
to construct the Avi Hotel and Casino with a 5 percent down payment.

4.2.1 Cost of Developing AMPS

The tribe’s consultant estimated costs to the tribe for self-power to be $2.5 to $3 million. This estimate
included providing service to the entire reservation over a period of several years. These costs would
include the construction of distribution lines from existing substations served by other utilities to the
Nevada site and constructing other substations as necessary.

4.2.2 Sources of Funds

A majority of the funds required for the development of AMPS and construction of required distribution
equipment was supplied by the tribe from its own cash reserves. Other sources of funds for construction
included fees paid by developers to AMPS for the establishment of service within the new subdivision in
Arizona. AMPS’ profits, if any, from operations will go back into the tribe’s general fund. Future capital
requirements will be met by general funds disbursement.
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4.3 Third Party Involvement in the Development of AMPS

In addition to the tribe and the surrounding utilities, there were other parties involved in the development
of AMPS. These included the tribe’s consultant and several regulatory agencies at both the state and
federal levels.

Early in the planning process the tribe contracted with a utility management consultant to help them
determine how to acquire the power needed on the Nevada development site. This same consultant was
retained by the tribe to conduct cost-effectiveness analyses throughout the process. Once it decided to
establish AMPS, the Tribal Council decided that the best to manage it was the person who knew the most
about it: the same consultant. He is currently employed to manage AMPS on a contract basis similar to
the arrangement used by the Tohono O’odham Utility Authority on the Tohono O’odham Nation.

4.3.1 State Governments

One of the General Manager’s first actions was to send letters to the Public Utility Commissions of
Arizona, California, and Nevada informing them of AMPS’ intentions and asking them to determine
whether or not they would have jurisdiction over AMPS’ operations. In all three cases, the Commission
responded that as AMPS’ remained a tribally-owned and -operated entity operating within the reservation,
the state Commissions have no regulatory authority over AMPS’ actions. Thus, the roles of ensuring fair
rates and protection of the public interest commonly assumed by the Commission were left to the tribe.

4.3.2 Federal Governments

Three federal agencies were directly involved in the development of AMPS and continue to have roles to
the present. They are the Federal Energy Regulatory Commission, the BIA, and the Western Area Power
Administration. In addition to these three agencies, other federal agencies whose regulation AMPS must
follow include OSHA (the Occupational Safety and Health Administration) and the EPA (Environmental
Protection Agency).

The Federal Energy Regulatory Commission

The Federal Energy Regulatory Commission (FERC) has jurisdiction over the sale of resale
electricity. This applies to the wheeling of purchased power into the reservation and would also
be applicable if the tribe were to resell power produced by the proposed Nordic and PV power
plants. AMPS filed copies of its power purchase and wheeling contracts with the FERC and they
were approved. AMPS has chosen to use the FERC accounting system and methodologies. This
is a standard accounting methodology for electric utilities.

The Bureau of Indian Affairs

With respect to its normal day-to-day operations, the tribe has been trying to assume some of the
responsibilities now held by the BIA. These responsibilities have dealt mainly with tribal land
and include real estate management, land leases, and land ownership and title oversight. The BIA
had no prior involvement in the operation of the electric utility on the reservation.

During the formation of AMPS, the BIA supplied a great deal of technical assistance. The BIA
helped AMPS considerably when it gave AMPS a 12-mile section of the abandoned 69 kV
transmission line from DavisDam. Currently, the BIA supplies technical assistance when needed
and lobbying efforts on behalf of AMPS.
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Western Area Power Administration

The Western Area Power Administration (Western) wheels power to AMPS which gives Western
some regulatory jurisdiction over AMPS. This is mostly limited to resource planning such as the
requirement of all long-term power customers to submit integrated resource plans (IRP)
beginning in 1996.

4.4 Inventorying and Acquiring Equipment from Existing Utilities

The completion of the Master Plan necessitated a complete geographic survey of the reservation,
particularly the Nevada portion. To accomplish this task the tribe established its own Geographic
Information Systems (GIS) Service Center. The GIS Service Center is currently inventorying the entire
electrical system on the reservation including the assets of MEC and Needles. The GIS Service Center is
using the system of global positioning satellites to accurately determine the position of poles, substations,
roads, rights of way, etc. The tribe is also using an AM/FM (automated mapping/facilities management)
system to develop a SCADA (supervisory control and data acquisition) system for AMPS. In addition to
its utility uses, the tribe uses its GIS Service Center to map existing tribal land uses so as to supervise the
long-term leases the tribe holds on its developed agricultural reservation land.

So far, AMPS has not acquired any existing equipment on the reservation belonging to other utilities.
Negotiations and discussions are underway to determine how to continue but it appears that AMPS will
build into the areas now served by MEC as funds become available. This would give the customers in
those areas the choice between AMPS and MEC as their electric utility. AMPS is confident that with its
lower rates and fact that the areas are tribal villages, most customers would opt to go with AMPS.

4.5 Applications or Legal Documents Filed

The creation and establishment of AMPS as a legal entity required filing several applications and other
legal documents with various federal agencies. The majority of the government dealings were with and
continue to be with agencies of the federal government. Contact with the states was mostly for the
purpose of formally pronouncing what was already understood.

AMPS holds a contract for the purchase of hydroelectric power from Western. Any energy resale and
wheeling contracts must be filed with and approved by the FERC. Currently, AMPS is not producing or
wheeling any power.

4.6 AMPS Organization

In many respects, the design of AMPS’ organization is borrowed from other tribal electric utilities. The
Charter, Bylaws, and organization were all inspired by those of the Navajo Tribal Utility Authority and
the Tohono O’odham Utility Authority.

4.6.1 Charter and Bylaws

AMPS was incorporated under a Tribal Charter originally authorized by the Tribal Council in July 1991.
The Charter enumerates the purpose and power of AMPS, its assets, and the make up of the Board of
Directors. The Bylaws enumerate the Board’s duties, qualifications, and its general composition and
responsibilities. The Bylaws also specifies the duties of the Chairperson, Vice Chairperson, Secretary,
and Treasurer of the Board. The Charter and Bylaw were amended in 1992 to provide for a Tribal
Council member to sit on the AMPS Board and to provide for alternate members to the Board. (Refer to
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Appendix A for the Charter of the Aha Macav Power Service, Bylaws of the Aha Macav Power Service,
and Aha Macav Power Service Resolution No. 9-21-91-1.)

4.6.2 Board of Directors

The AMPS Board of Directors, as established by the Bylaws, is responsible for managing the business
activities of AMPS. The Bylaws state that the Board consist of seven members. The membership of the
initial Board was chosen by the Tribal Council. Thereafter, members have been elected by the Board
itself for a term of three years with no more than three seats up for re-election in any year. Non-members
of the tribe may sit on the Board but no more than three at any one time. The Bylaws were amended to
require the tribe to have at least one Tribal Council member sit on the AMPS Board of Directors with the
voting powers of regular Board members. The same amendment allowed the Board to have alternate
members who would vote in place of missing regular members.

The Bylaws state that to be eligible for election to the Board of Directors, nominees must possess
knowledge and experience in one or more of the following areas:

* Financial management;

* Human and natural resources protection and development;
* Corporate management;

* Economic development;

e Law;
* Housing and utilities; and/or
e Health.

Board meetings must be held at least twice a year but special meetings may be called by as few as two
Directors. AMPS Board Officers are appointed once a year by the Board. Four directors are needed for a
quorum.

The Board of Directors has the power necessary to carry out the purposes of AMPS and controls and
manages AMPS’ business activities. The general purpose of AMPS is to provide electric power to
everyone within the Fort Mojave Indian Reservation and any other utility projects that benefit the tribe.
More specifically, the purpose of AMPS is to do everything necessary, proper, advisable, and convenient
for the accomplishment of the following:

* To develop, operate, and manage the provision of electric power to all users on the reservation;

* To provide training and employment opportunities for members of the tribe in the construction,
management, and operation of the utility;

* To facilitate economic development on the reservation and surrounding communities;
* To enhance and protect the health and welfare of tribal members and customers of AMPS; and,

* To manage electric utility endeavors owned or operated by AMPS in a prudent, efficient, and
economic manner in accordance with tribal law.
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4.6.3 The Role of the Fort Mojave Tribal Council in the Operation of AMPS

According to the AMPS Charter, the Tribal Council acts as an advisory board to the AMPS Board of
Directors. The Tribal Council’s purpose is to provide information to and advise the Board regarding
political, cultural, and social issues that concern the tribe and its members with regards to the operation of
AMPS. Thus, the Tribal Council acts as a form of public utilities commission. Changes in electric rates
must be approved by the Tribal Council. Before changes in rates are instituted, the Tribal Council will
hear any comments by tribal members. This gives everyone an opportunity to comment on rate changes
before a non-partisan third party.

4.6.4 AMPS Management

The management of AMPS consists of a General Manager assisted by an Operations Manager and an
Office Manager. Figure 4-1 shows the current organizational structure of AMPS management. The
Operations Manager is in charge of the physical operation of AMPS, such as engineering, construction,
and purchasing and the staff connected to these activities. The Office Manager also serves as an
Administrative Assistant to the General Manager and is in charge of the administrative workings of
AMPS, such as customer service, billing, and accounting.

Fort Mojave Tribal Council

(Tribal Public Utilities
Commission)

Aha Macav Power Service
Board of Directors

General Manager

Office Manager/

Operations Manager .. . .
P s Administrative Assistant

I |

Engineering Construction Purchasing/Stores Secretary/Customer Relations
Consultants Line Superintendent Purchasing Agent Billing Clerk
Construction Foreman Warehouseman
Substation Specialist
Line Crew/Apprentices
Meter Techs

Figure 4-1. Organizational Structure of Aha Macav Power Service
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4.7 AMPS’ Current Operations

This section describes AMPS’ operations including power suppliers, both current and future, operations
planning, and personnel characteristics.

4.7.1 Current Power Supply

According to AMPS’ management, what will limit AMPS’ ability to acquire adequate power supplies for
the future is not the lack of power available to purchase, but the lack of transmission capacity to get it to
the reservation. AMPS currently purchases its power from the Navajo/Central Arizona Project
(Navajo/CAP). To distribute the power throughout the reservation, AMPS has begun acquiring and
constructing power lines. At this point in time there is one point of service with plans for two additional
points of service in the future.

4.7.1.1 Salt River Project

In 1994 AMPS purchased approximately 8,800 MWh from Navajo/CAP. AMPS’ currently has a five
year power purchase contract for Navajo/CAP power. The reason AMPS chose to go with a short
duration contract was to allow enough time for the management at AMPS to develop five years worth of
operating statistics, such as demand and energy sales, before committing to longer term power contracts.
Being a new utility, AMPS had no billing or other operating records with which to prudently negotiate a
long-term power contract.

4.7.1.2 Western Area Power Administration and Citizens Utilities

Both Western and Citizens Utilities, in turn, wheel AMPS’ power from Navajo/CAP to the reservation.
AMPS paid Western and Citizens together an average of 1.1¢/kWh for wheeling services. AMPS
contractual rate of delivery from Western is 1,970 kW in summer and 1,200 kW in winter. Western takes
delivery of the power at McCulloch, AZ and delivers it to Citizens at Hilltop, AZ. Citizens then delivers
it to AMPS’ Boundary Cone Substation. Citizens is an investor-owned utility serving the City of
Kingman and Lake Havasu City in Arizona.

4.7.1.3 Tribally-Owned Transmission Lines

Currently, the tribe owns two transmission lines. The first is the single circuit 69 kV "AMPS" line that
interconnects with Citizens Electric starting at the Boundary Cone Substation, the delivery point for
Navajo/CAP power. The "AMPS" line runs west from the Boundary Cone Substation for three miles
before turning north along the river to the substation in Arizona which serves the Avi Hotel and Casino.
The Boundary Cone Substation was built especially to handle the load from the Mesquite Creek
development. It will also be the delivery point for energy from the proposed PV power plant.

The tribe’s second transmission line is the "Davis/AMPS" line, the 12-mile section of single circuit 69 kV
line that runs southwest towards the reservation from the Davis Dam generating station. The previously
abandoned line was given to AMPS by the BIA and Bureau of Reclamation. The line terminates three
miles outside the reservation. AMPS has plans to connect the reservation to the transmission line in the
summer of 1995 via a nine-mile double circuit 69 kV line. This line, the "Colorado River" line, will serve
two proposed substations in the Nevada portion of the reservation before crossing the Colorado River to
connect with the existing substation across the river from the Avi Hotel and Casino. The "Davis/AMPS"
line will become a double circuit when the "Colorado River" line is completed.

Case Study: 33
Aha Macav Power Service



Another proposed AMPS transmission line is a 69 kV single circuit line connecting the AMPS
transmission line with the tribal village in Needles and the proposed Nordic power plant. The AMPS to
Needles segment will be built in 1996 and the Needles to Nordic segment will be built in 1997. The
construction of these lines is favored by the City of Needles despite the fact that AMPS will be taking part
of its load. This is because the City of Needles will have an additional service point. Historically, the
City of Needles has had problems due to undependable power supply. With the new transmission lines,
Needles will be able to receive power through AMPS’ when its needed and available.

4.7.2 Potential Future Power Supplies

AMPS has two potential sources of future energy located on the reservation: a non-utility generator and a
photovoltaic power plant.

4.7.2.1 Proposed Nordic Generating Plant

The Nordic Power Company of Ann Arbor, MI has begun development of the 720 MW Nordic Gas
Generator Plant (Nordic) on the reservation. Nordic Power will also operate the combustion gas turbine
power plant after its estimated start of operations in June 1997. The environmental impact statement
(EIS) for Nordic is currently being drafted. Construction is scheduled to begin in early 1996. AMPS is
currently negotiating for energy from Nordic. Initially, AMPS would like to rely on Nordic for backup
capacity of approximately 6 MW. In the future, AMPS may need as much as 25 to 30 MW from the plant
to meet its forecasted load growth.

4.7.2.2 Proposed Tribal Photovoltaic Power Plant

The BIA is aiding AMPS in the pursuit of funding for the development of a 30 MW fixed plate PV power
plant on the reservation. Funding for the proposed power plant is being sought through the provisions of
Section 2606 "Tribal Government Energy Assistance Program" (25 U.S.C. § 3506) of the Energy Policy
Act of 1992. The PV power plant, as proposed by the BIA, would ultimately cover 320 acres adjacent to
the Mesquite Creek residential development. The fixed plate panels would be installed in annual
increments of 5 MW beginning in 1995 until the total capacity of 30 MW is reached in the year 2000.
The project would be located on a one-half section (320 acres) area of the reservation southeast of and
adjacent to the Mesquite Creek development. The power generated would be transmitted through the
existing Boundary Cone Substation one mile north of the power plant site.

4.7.3 Utility Planning

Much of AMPS’ energy use and demand forecasting and power supply planning is currently performed
by AMPS with assistance from the BIA. However, as AMPS’ management gains more experience, its
goal is to take over all of the forecasting and planning. This may occur once AMPS completes its first
IRP for Western.

4.7.4 Personnel

The staff of AMPS is still quite small even after four years of existence. Beginning with six persons at its
inception in 1991, AMPS currently has eight staff members. Staffing levels will increase with the growth
in the number of customers and load brought about by the continuing development of the Master Plan and
Mesquite Creek. Like other similar, small utilities, AMPS has a core of highly technical staff supported

by non-technical personnel. The highly technical personnel tend to be non-tribal members while the non-
technical personnel are tribal members. AMPS’ management expects the personnel distribution to change
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over time as tribal members gain training and experience as these types of opportunities are opened to
them.

4.7.4.1 Personnel Skills Required and Source of Trained Personnel at the Start of Operations

The tribe, recognizing that they needed someone familiar with the reservation and the existing electrical

system and with experience in the area of utility management, hired its own utility consultant to manage

AMPS at the start. The remaining staff were obtained through the tribe, personal contacts, and classified
advertisements in professional journals.

4.7.4.2 Existing AMPS Personnel

In general, AMPS has been and continues to be willing to employ non-tribal members to fill the highly
technical positions when no tribal members have the necessary qualifications. AMPS advertises its
employment openings in relevant professional journals. Positions for non-technical personnel are filled
through the tribal government.

At the present time, AMPS has on its staff three apprentice linemen who are tribal members. The
program which AMPS’ apprentices are a part of is one of several nationally recognized non-union
apprenticeship programs. These programs provide training for the participants that will enable them to
become journeyman linemen after four years of on-the-job training concurrent with four years of self-
study. After completing the four years and passing 41 exams, they are eligible for lineman jobs with any
type of electric utility.

4.8 AMPS’ Experience with Utility Operations

Overall, the staff and management of AMPS are proud of their accomplishments and would recommend
that other tribes follow their lead based on the improvements the transition has brought to the tribe and
reservation.

4.8.1 Fort Mojave Indian Tribe’s Advantages and Disadvantages of Running Its Own Utility

AMPS and the tribal council have observed several advantages related to operating the utility service.
The foremost consideration is that the tribe is realizing direct economic savings as a result of AMPS
providing less costly power than alternative sources. The primary provider of power on the reservation,
MEQC, offers residential and irrigation rates that are 20 and 15 percent higher than AMPS rates,
respectively. Although true monetary savings are low at present because there are relatively few AMPS
customers, the monetary gain may become substantial as the number of connections grows.

Another advantage for the Fort Mojave Tribe is AMPS’ tribal hiring preferences. Tribal members are
offered employment opportunities that would not be available if AMPS did not exist. At present there are
six tribal AMPS employees and the number of employees should grow as the utility expands to meet
increased power demand.

Disadvantages include rates that may change in the future because AMPS does not currently have a long-
term power purchase contract. Power contracts with a relatively short duration, such as AMPS’ current
five-year deal, are more expensive than long-term contracts. While the rates are low now, they may not
remain that way. With the high rate of load growth expected due to the development on the Nevada land,
AMPS could be in trouble if it is unable to secure sufficient future capacity. The inability to secure
sufficient future capacity may delay or halt the Nevada development which could hinder the tribe’s
progress.
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4.8.2 Would the Tribe Do It Again?

Despite the struggles and the red tape encountered along the way, tribal leaders admit they would
probably do it again. Tribal unemployment has decreased from 80 percent to 34 percent. There has also
been an increase in tribal pride. Although it appears that the decrease in unemployment and the growth in
tribal pride are due more to the opening of the Avi Hotel and Casino than the formation of AMPS, there
have been marked effects on tribal unemployment and pride from AMPS’ operations.

4.8.3 Advice the Fort Mojave Indian Tribe Would Give to Other Tribes Considering Starting
Their Own Electric Utility

The tribe has some suggestions for other tribes considering starting their own electric utilities. All are
related to finances. All are suggestions based on what the tribe would do differently if they had the
chance to do it again. They suggest:

* Take sufficient time to make the transition to tribal operations. However, the management at
AMPS does admit that if they had more money to begin with, they could have completed the
transition in less time.

* Give sufficient thought to the financial end of the transition. AMPS situation was unique in that
most of the financial assistance sought was for the purpose of constructing the Avi Hotel and
Casino. But the casino construction loan was not approved until the lender saw evidence of the
ability to provide electrical power to the casino site.

e Do not use a significant proportion of the tribe’s financial reserves in the transition.

4.9 The Future of AMPS

AMPS faces many challenges in the next decade. The execution of the tribe’s ambitious Master Plan will
lead to considerable increases in power demand. The rate at which the Master Plan is implemented will
be a function of economic cycles, demand for the various elements of the Plan, and the ability of the tribe
to meet market requirements related to real estate development. The provision of power will be a central
element in the execution of the Master Plan and the power requirements must be carefully forecasted and
planned. AMPS will need to acquire additional resources to meet the system demand and energy
requirements. The rate at which these acquisitions are made will mark a fine line between the ability of
the system to pay for the resources and the rate of development of the Master Plan.

An on-going issue is the resolution of the status of MEC service and property on the Fort Mojave
Reservation. MEC has a long history of provision of electrical service to the reservation. AMPS has
stated that it intends to buy out the MEC equipment and become the sole provider of electricity service on
the reservation. The process by which AMPS and MEC achieve an equitable understanding will be long
and uncertain.
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Acronyms:

AM/FM ............ Automated Mapping/Facilities Management
AMPS.............. Aha Macav Power Service
BIA......cccooi. Bureau of Indian Affairs

FERC ............... Federal Energy Regulatory Commission
GIS....ooee. Geographic Information System

IRP ..o Integrated Resource Plan
KV, KiloVolt

MEC................. Mohave Electric Cooperative

MW ., MegaWatt

MWh............... MegaWatt Hour
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Appendix A

CHARTER OF THE
AHA MACAYV POWER SERVICES

ARTICLE I
Name

The Fort Mojave Indian Tribe, acting through the Council of the Fort Mojave Tribe and the Fort Mojave
Constitution and Bylaws, hereby authorizes this Charter under Article IV of the Constitution of the Fort
Mojave Tribe as amended. The name of this tribally chartered authority is the Aha Macav Power
Services (AMPS). The Fort Mojave Tribe confers on AMPS all of the Tribe’s rights, privileges and
immunities as if it engaged in the activities undertaken by AMPS, including, but not limited to, the
Tribe’s rights of eminent domain, taxation and sovereign immunity.

ARTICLE II

Duration

The period of existence of AMPS shall be perpetual, except that AMPS may have this charter amended or
restated or AMPS may be dissolved in accordance with the Fort Mojave Tribal Constitution, as amended.

ARTICLE III

Purposes and Powers

A. General. The purposes for which AMPS is organized are to provide electric power to all users of
such power within the Fort Mojave Indian Reservation and any other utility projects which would
benefit the Tribe and that are approved by the Fort Mojave Tribal Council. The Fort Mojave
Tribal Council hereby finds and declares that the creation of AMPS is necessary and desirable in
order to promote the development of the Tribe’s resources, to promote the prudent economic
vitality of the Reservation and surrounding communities, to protect the health and welfare of
tribal members and to provide employment and training opportunities for tribal members.

B. Enumerated Purposes. The purposes for which AMPS is organized are as follows:

1. To develop, operate and manage the provision of electric powers to all users of electricity
within and/or on the Fort Mojave Indian Reservation or owned by AMPS unless the Fort
Mojave Tribal Council specifically excludes a specific electricity user from AMPS control.

2. To develop, manage and control all other utilities operated within the Fort Mojave Indian
Reservation when so requested by resolution or ordinance of the Fort Mojave Tribal Council.

3. To provide training and employment opportunities for members of the Tribe in the
construction, management and operation of providing electric power to the users of electricity

within the Fort Mojave Indian Reservation.

4. To facilitate economic development on the Reservation and in surrounding communities.
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To enhance and protect the health and welfare of tribal members and the electric utility
customers of AMPS.

To manage all electric utility enterprises owned or operated by AMPS in a prudent, efficient
and economic manner in accordance with Tribal law.

C. Ancillary. To do everything necessary, proper, advisable or convenient for the accomplishment
of the purposes hereinabove set forth, and do all things incidental thereto or connected therewith,
which are not forbidden by law.

D. Enumerated Powers. AMPS shall have the following enumerated powers:

1.

2.

10.

11.

Case Study:

To sue and be sued in courts of competent jurisdiction.

To enter into contracts and agreements affecting the affairs of AMPS’s service area and to
accept all funds resulting therefrom.

To contract with private persons, associations, or corporations for the provision of any service
within or without its boundaries and to accept all funds and obligations resulting therefrom.

To borrow money and incur indebtedness and other obligations and evidence the same by
certificates, notes or debentures and issue general obligation or revenue bonds, or any
combinations thereof.

To refund any bonded or other indebtedness or special obligations of AMPS without an
election.

To acquire, dispose of and encumber real or personal property, including, without limitation,
rights and interests in property, including leases and easements necessary to accomplish the
purposes of AMPS.

To acquire, construct, equip, operate and maintain facilities to accomplish the purposes of
AMPS.

To manage, control and supervise all the business affairs and properties of AMPS.

To adopt, by resolution, rules and regulations consistent with federal, state and tribal law
which are necessary, appropriate or incidental to any authorized services provided by AMPS.

To delegate the management of the day-to-thy operation of AMPS to others, and in exercising
its authority hereunder, may rely on its officers and other experts. AMPS shall establish
policies and retain responsibility for the ultimate direction and affairs of AMPS but may give
usual and essential latitude to AMPS Manager and his delegated employees.

To fix and collect taxes, rates, fees, tolls and other service charges pertaining to the services

of AMPS, including, without limitation, minimum charges and charges for availability of the
facilities or services relating thereto.
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12. To construct, establish, and maintain works and facilities; (a) in, across, or along any
easement dedicated to a public use, or any public street, road or highway; (b) in, upon, or
over any vacant public lands; and (c) in, across, or along any stream or water course.

13. To plan for the development within the service area served by AMPS including, but not
limited to, review of all comprehensive plans of tribal government located within AMPS’s
service area, and review of all capital construction of other federally funded projects
proposed by any governmental entity within the boundaries of AMPS’s service area for
which review is required by federal, state or tribal law.

14. To require all commercial and residential units within the Reservation to connect to the
electric service provided that said unit is within AMPS’s designated service area.

15. To have and exercise all powers necessary, convenient or incidental to the express powers
identified above.

E. Exercise of AMPS’s Powers. AMPS shall exercise its authorized powers in good faith and in a
manner which is believes to be in the best interests of the Fort Mojave Indian Tribe and the
interests of those within AMPS’s service area.

F. Interpretation. The purpose specified herein shall be construed as both purposes and powers.

ARTICLE IV

Ownership

To enable AMPS to carry out its purposes, the Fort Mojave Tribal Council may, from time to time at the
request of the Board of Directors of AMPS, vest AMPS with the power to exercise all of the Fort Mojave
Tribe’s powers with respect to designated tribal properties, both, real and personal, in accordance with the
purposes and powers under Article III of this Charter. Such properties transferred to AMPS shall not be
revocable by the Fort Mojave Tribal Council during the period AMPS is authorized to exercise control
and possession of the transferred properties.

ARTICLE VI
Assets
Subject to such contractual rights of others, including the Fort Mojave Tribe, AMPS shall have as its
assets, and the authority to acquire, manage, own, use, pledge, encumber, or otherwise dispose of the

following:

A. Tribal Property. Tribal properties of a real or personal nature subject to any conditions set out in
the Tribal Council’s resolution authorizing the transfer of such properties to AMPS.

B. Funds. All funds which AMPS may acquire by grant, gift, loan or other means.
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C. Other Real and Personal Property. All interests in real and personal property whether of a
tangible or intangible nature, AMPS may acquire by grant, gift, loan, purchase, lease or other
means.

D. Other assets. All earnings, interest, dividends, accumulations, contract rights, claims and other
proceeds arising from the above listed assets.

ARTICLE VII

Control of Assets

All cash assets shall be deposited, invested, re-invested or paid out pursuant to the contractual obligations
of AMPS and in accordance with the standards of prudent business practices so as to ensure the continued
existence, integrity and viability of AMPS. Such decisions are reserved exclusively to the Board of
Directors of AMPS.

ARTICLE VIII

Asset Distribution/Dissolution

AMPS shall determine in its sole discretion as to when a payment is to be issued and the amount of any
such payment. Upon dissolution of AMPS, the remaining assets, after payment of all debts and liabilities,
shall be returned to the Tribe. In no event shall the Fort Mojave Tribe be liable for any debts or liabilities
of AMPS.

ARTICLE IX

Board of Directors

The Board of Directors of AMPS shall consist of seven (7) members and is hereby vested with all powers
necessary to catrry out the purposes of AMPS. The initial members shall be selected by the Fort Mojave
Tribal Council. There are no prohibitions against the Fort Mojave Tribal Council serving as the Board of
Directors. Members of the Board need not be enrolled members of the Fort Mojave Tribe. However, no
more than three (3) Board members of AMPS may be non-members of the Fort Mojave Indian Tribe.
The Board members’ term of office and their qualifications shall be specified in the Bylaws.

ARTICLE X

Registered Office and Registered Agent

The address of AMPS’s registered office is Office of the Chairperson of AMPS, Fort Mojave Indian
Reservation, 500 Merriman Avenue, Needles, California 92363, and the registered agent at this address is
the Chairperson of AMPS.

ARTICLE XI

Advisory Board
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The Tribal Council of the Fort Mojave Tribe shall act as the Advisory Board to the Board of Directors of
AMPS for the purpose of providing information and advice to the Board regarding political, cultural and
social issues that concern the Tribe and its members.

ARTICLE XII
Trustee

AMPS is the trustee of all assets owned or controlled by AMPS on behalf of the Fort Mojave Indian
Tribe.

ARTICLE XIII
Litigation
The Fort Mojave Tribe reserves the right to challenge in whatever forum all matters involving AMPS
which, in the opinion of the Fort Mojave Tribe, affect its rights, privileges and immunities as a sovereign
government. Before initiating or entering an appearance in any such litigation or administrative
proceeding, AMPS shall give at least thirty (30) days, or such time as the court rules allow, prior written
notice to the Chairperson of the Fort Mojave Tribe.

ARTICLE X1V

Waiver of Immunity

The acts or omissions of AMPS, whether pursuant to the powers enumerated in Article III or otherwise,
shall not create any liability, obligation or indebtedness either of the Fort Mojave Indian Tribe or payable
out of assets, revenues or income of the Tribe, and only the assets, revenues and income held by or in the
name of AMPS shall be subject to, to the extent otherwise permitted herein and by law, to the debts,
obligations or other liabilities created or incurred by AMPS. Any waiver of immunity of or by AMPS
shall not be construed to waive any immunity of the Fort Mojave Indian Tribe or any other covered
persons and entities or extend any liability to any assets, revenues or income of the Fort Mojave Indian
Tribe.

RESOLUTION

BE IT RESOLVED, that the foregoing Charter of the Aha Macav Power Service, be and the same is
hereby adopted, as amended. Upon adoption of the amended Bylaws of the Aha Macav Power Service by
the Board of Directors, two signed duplicate originals shall be delivered to the office of the Tribal
Secretary of the Fort Mojave Tribal Council.

BE IT FURTHER RESOLVED, that the Chairperson and the Secretary of the Fort Mojave Tribe are
authorized and instructed to sign this resolution for and on behalf of the Fort Mojave Tribal Council.
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Certification

We, the undersigned, Chairperson and Secretary of the Fort Mojave Tribal Council, hereby certify that the
Fort Mojave Tribal Council met on this day and by a vote of 6 in favor and 0 opposed in a duly called and
convened meeting of the Council, adopted the foregoing resolution.

Dated this _13th day of _July , 1991.
(signature)

Chairperson
Fort Mojave Tribal Council

ATTEST:

(signature)
Secretary
Fort Mojave Tribal Council
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BYLAWS OF
AHA MACAV POWER SERVICES
ARTICLE ONE
AMPS Office

The principal office of Aha Macav Power Services (AMPS) shall be on the Fort Mojave Indian
Reservation, 500 Merriman Avenue, Needles, CA 92363. AMPS may have such other offices, either
within or without the Fort Mojave Indian Reservation as the business of AMPS may require from time to
time.

ARTICLE TWO
Directors

Section 1. General Powers - The business and activities of AMPS shall be managed by the Board of
Directors. The Board of Directors is hereby vested with all powers necessary to carry out the purposes of
AMPS.

Section 2. Duties and Powers - The Board of Directors shall have control and management of the
business and activities of AMPS. The Directors shall in all cases act as a Board. The Directors may
adopt such rules and regulations for the conduct of their meetings and the management of AMPS as they
may deem proper, not inconsistent with the Fort Mojave Constitution and Bylaws, as amended, and other
tribal laws, these Bylaws or the Charter of AMPS.

Section 3. Election, Number and Tenure - The Board of Directors as established by the Charter of the
AMPS shall consist of seven (7) members. The initial membership of the Board shall be selected by the
Fort Mojave Tribal Council, thereafter the Board shall elect its members by a majority vote of the full
Board. Persons who are not members of the Fort Mojave Indian Tribe may serve on the Board.
However, at no time may more than three (3) non-members sit on the Board. The number of nominations
for the initial Board shall not exceed two (2) candidates for each of the seven (7) Board positions. When
the Board is first established one member’s term shall be designated to expire in one year, three members’
terms to expire in two years, and three members’ terms to expire in three years. Thereafter, the term of
office shall be three (3) years for each director.

Section 4. Qualifications - To be eligible for election to the Board of Directors an individual must be
knowledgeable and have experience in one or more of the following fields:

(1) financial management;

(2) human and natural resources protection and development;
(3) corporate management;

(4) economic development;

(5) law;
(6) housing and utilities; and/or
(7)  health.
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Section 5. Compensation - By Resolution of the Board of Directors, directors shall be paid their actual
and reasonable expenses, if any, of attendance at each meeting of the Board of Directors, and such
compensation as may be determined by the Board of Directors; provided that nothing herein contained
shall be construed to preclude any director from serving AMPS in any other capacity and receiving
compensation therefor.

Section 6. Quorum - Four (4) directors shall constitute a quorum for the transaction of business in any
regular or special meeting. The act of the majority of the directors present at a meeting at which a
quorum is present shall be the act of the Board. If less than a majority of the directors are present at any
meeting, a majority of the directors present may adjourn the meeting from time to time without further
notice.

Section 7. Regular Meetings - One regular meeting shall be held within thirty (30) days after the Board is
duly elected, and thereafter the Board shall meet not less than semi-annually.

Section 8. Special Meetings - Special meetings of the Board may be called at the request of the Chairman
of the Board of Directors, or by any two (2) directors.

Section 9. Notice of Special Meetings - Notice of any special meeting shall be given at least three
(3) days prior thereto by written notice, delivered personally or mailed to each director at his address for
such notice. Any director may waive this right to notice of any meeting. Neither the business to be
transacted, nor the purpose of, any regular or special meeting of the Board of Directors need to be
specified in the notice, or waiver of notice, of such a meeting.

Section 10. Appointments - The Board of Directors shall appoint all AMPS officers annually at a regular
meeting of the Board. If an officer is not appointed by the Board at such a meeting, such appointment
shall be held as soon thereafter as may be convenient. Each officer shall hold office until his successor
has been duly appointed and qualified, or until removed as hereinafter provided.

Section 11. Vacancies and Removals - Any vacancy occurring in the Board of Directors may be filled by
the majority vote of the remaining directors. A director elected to fill a vacancy shall be elected for the
unexpired term of his predecessor in office. At a meeting of the Board of Directors called expressly for
that purpose, one or more directors may be removed for cause by a majority vote of the Board. Such
removal shall be without prejudice to the contract rights, if any, of the person removed.

Section 12. Resignation - Any director may resign his office at any time, such resignation to be made in
writing and to take effect immediately without the need for Board acceptance.

Section 13. Vacancies - All vacancies in any office on the Board of Directors shall be filled promptly by
the Board of Directors, either at regular meetings or at a meeting specially called for that purpose.

ARTICLE THREE

AMPS Board Officers

Section 1. Number - At its initial meeting, the Board of Directors shall appoint a Chairperson, Vice-
Chairperson, Secretary and Treasurer. Other officers and agents deemed necessary may be appointed by
the Board of Directors.
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Section 2. Duties of Officers - The duties and powers of the officers of AMPS are those specified in these
Bylaws and shall include any additional duties and powers as may be set by resolution of the Board of
Directors.

Chairperson

A. The Chairperson shall be the principal executive officer of AMPS and shall supervise and control
all of the business activities of AMPS.

B. The Chairperson shall preside at all meetings of the Board and may also cast his vote on all
questions.

C. The Chairperson shall present an annual report of the conditions of the business of AMPS to the
Board of Directors and the Fort Mojave Tribal Council.

D. The Chairperson shall sign and execute all contracts, in the name of AMPS, all deeds, mortgages,
notes, drafts, or other orders for the payment of money, or other instruments which the Board of
Directors have authorized to be executed, except in cases where the signing and execution of any
document shall be expressly delegated by the Board of Directors to some other officer or agent of
AMPS, or shall be required by law to be otherwise signed or executed.

E. The Chairperson shall cause all books, reports, statements, and certificates to be properly kept
and filed as required by law.

F. The Chairperson shall enforce these Bylaws, and perform all duties incident to his office and
which are required by law, and, generally, perform all duties as may be prescribed by the Board

of Directors from time to time.

Vice Chairperson

In the absence of the Chairperson, the Vice Chairperson shall perform the duties of the Chairperson, and
when so acting shall have all the powers and be subject to all the responsibilities of the office of
Chairperson. The Vice Chairperson shall also perform such other duties and have such other powers as
from time to time may be assigned to him by the Board of Directors or Chairperson.

Secretary

A. The Secretary shall insure that minutes of the meetings of the Board of Directors are kept in an
appropriate book and set aside and used exclusively for AMPS purposes.

B. The Secretary shall be responsible for giving notice of special meetings of the Board of Directors.

C. The Secretary shall be the custodian of the records and seal of AMPS and shall affix the seal on
AMPS papers when required.

D. The Secretary shall attest the execution of instruments on behalf of AMPS by a proper officer
thereof, and shall affix the AMPS seal to such instruments on behalf of AMPS.
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E. The Secretary shall attend to all correspondence and present to the Board of Directors at its
meetings all official communications received by the Secretary.

F. The Secretary shall in general perform all duties incident to the office of Secretary and such other
duties as from time to time may be assigned by the Chairperson or by the Board of Directors.

Treasurer

A. The Treasurer shall supervise the management of all funds and securities of AMPS, and shall
insure such funds and securities be deposited in the name of AMPS in such banks, trust
companies or other depositories as shall be designated by the Board of Directors.

B. The Treasurer shall insure that AMPS keep at its principal office accurate books of account of all
its business and transactions. The Treasurer shall also require that AMPS employees shall at all
reasonable hours exhibit books and accounts to any director upon application at the office of
AMPS during business hours.

C. A report shall be rendered by the Treasurer of the conditions of the finances of AMPS at such
times as shall be required by the Board of Directors.

D. The Treasurer shall perform all duties as from time to time may be assigned by the Board of
Directors.

E. If required by the Board of Directors, the Treasurer shall give such bond as the Board shall
determine appropriate for the faithful performance of the duties of Treasurer.

ARTICLE FOUR

Contracts, Loans, Checks and Deposits

Section 1. Contracts - The Board of Directors may authorize any officer or officers, agent or agents, to
enter into any contract or execute and deliver any instrument in the name of and on behalf of AMPS, and
such authority may be general or confined to specific instances.

Section 2. Loans - No loans greater than $25,000.00 shall be contracted on behalf of AMPS and evidence
of indebtedness shall not be issued in AMPS’s name unless authorized by a resolution of the Board of
Directors. Such authority may be general or confined to specific instances.

Section 3. Checks, Drafts, etc. - All checks, drafts or other orders for the payment of money, notes or
other evidence of indebtedness issued in the name of AMPS, shall be signed by such officer or officers,
agent or agents, of AMPS and in such manner as shall from time to time be determined by resolution of
the Board of Directors.

Section 4. Deposits - All funds of AMPS not otherwise employed shall be deposited from time to time to
the credit of AMPS in such banks, trust companies or other depositories as the Board of Directors may

select.

ARTICLE FIVE
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Fiscal Year

AMPS shall have a fiscal year, which shall be determined by the Board of Directors during the first
twelve months of operation of AMPS. Such fiscal year shall end on the last day of any one calendar
month, and shall begin the first day of the next succeeding calendar month.

ARTICLE SIX
Indemnification

AMPS shall indemnify any director or officer or former director or officer of AMPS, against expenses
actually and reasonably incurred by him in connection with the defense of any action, suit or proceeding,
civil or criminal, in which he is made a party by reason of being or hAving been such a director or officer,
except in relation to matters as to which he shall be adjudged in such action, suit or proceeding to be
liable for negligence or misconduct in the performance of duty to AMPS.

ARTICLE SEVEN
Amendments

These Bylaws may be altered, amended, repealed or new Bylaws adopted by a majority of the entire
Board of Directors at a regular or special meeting of the Board.

ARTICLE EIGHT
Certification
I certify that the above foregoing Bylaws of the Alta Macav Power Services consisting of six (6) pages,

this page included, are the Bylaws of AMPS, adopted by the Board of Directors thereof at a meeting on
the _13th day of _July , 1991.

(signature)
Chairperson
Aha Macav Power Services
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Resolution No. 9-21-92-1

AHA MACAYV POWER SERVICE
RESOLUTION

the Aha Macav Power Service is a utility authority legally chartered by the Fort Mojave
Indian Tribe of California, Arizona and Nevada, a Tribe organized pursuant to the Indian
Reorganization Act of 1934, and

the Aha Macav Power Service is governed by a Board of Directors, according to the
Charter and Bylaws of the Aha Macav Power Service, and

the Board of Directors has determined that it is necessary to amend its Bylaws and
Charter to provide that a member from the Fort Mojave Tribal Council shall sit as an ex
officio member of the Board of Directors and to have all the voting powers of the regular
Board Members, and

the Board of Directors has also determined that it is necessary to amend its Bylaws and
Charter to have alternate directors to the Board of Directors so that the alternate members
may vote in the absence of any regular Board member, and

NOW, THEREFORE, BE IT RESOLVED, that the Board of Directors hereby adopts the amendments to

Article IX of its Charter, and to Article Two, Section Three of its Bylaws attached hereto
and made a part hereof.

BE IT FURTHER RESOLVED, that the Board hereby authorizes and directs its Chairman or his

authorized delegate to take any and all action necessary to present to the Tribal Council
the Resolution and proposed amendments to its Charter for approval.

CERTIFICATION

We, the undersigned, as the Chairman and Secretary of the Aha Macav Power Service Board of Directors,
do hereby certify that the Aha Macav Power Service Board adopted by a vote of (4) for and 0 against, and
0 abstaining, the above resolution at a duly called meeting of the Board of Directors, at which a quorum

was present.
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(signature)
Chairperson

(signature)
Secretary
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1.0. INTRODUCTION

The Tohono O’odham Nation is one of the few tribes in the U.S. that have taken the initiative to build,
own, and operate their own electric utility. This case study describes the process the Tohono O’odham
Nation followed to bring its electric utility to operation and continued growth. It is presented to show
each of the activities involved in the development process that began over twenty-five years ago.

Prior to starting its own electric utility, the Nation already had electric service provided by an outside
utility but only to the larger villages and the water and wastewater systems on the reservation were in
poor condition. The Nation decided to try to improve conditions on the reservation by taking control of
these systems and operating them to the benefit of the reservation’s residents. Thus, the Tohono
O’odham Utility Authority was created to operate these three utilities. Since then, telephone service has
been added to its operations.

Ownership of a utility is a hurdle that few tribes are able to overcome due to limited financial resources.
Few tribes have assets for loan collateral and there is often insufficient cash for startup as well. Even if
the financial hurdle is passed, there is the matter of managing the utility. Few Native Americans have
electric utility management experience. Those that do, are often under the employment of their own tribe.
There is also the lack of technical experience, however there are training programs to address this
problem.

This case study will describe the Tohono O’odham Nation, its people, and the development of the Electric
Operations Division of the Tohono O’odham Utility Authority. Included in Appendix B for reference
purposes is the Tohono O’odham Utility Authority Second Restated Plan of Operation.
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2.0. THE TOHONO O’ODHAM NATION

The Tohono O’odham Nation (Nation) occupies a total of 2,855,980 acres in southern Arizona. The
Nation consists of three separate reservations upon which the Papago people reside. The three
reservations are the Papago (or Sells) Reservation with 2,774,370 acres; the Gila Bend Reservation with
10,409 acres; and the San Xavier Reservation with 71,201 acres.

The Papago Reservation is the main reservation and is the seat of the Nation’s government (see Figure
2-1). It stretches from the Mexican border north to within ten miles of the city of Casa Grande, Arizona,
and is 90 miles from east to west. The San Xavier Reservation was established near the city of Tucson in
1874. The Gila Bend Reservation was created in 1882 near the town of Gila Bend, Arizona. Through a
number of executive and congressional acts over the period of 1911 to 1940, the Papago Reservation was
created from a patchwork of Indian lands. Papago tribal members ratified the tribal constitution and
bylaws in 1936. In 1991, the three reservations together became known as the Tohono O’odham Nation.

The Nation is divided into eleven political districts: one for Gila Bend and San Xavier and nine for the
Papago Reservation. Each district has its own council with no less than five members. Each district also
elects two persons to sit on the Tohono O’odham Tribal Council.

Most of the Nation’s inhabitants live in one of four population centers: Sells, Chuichu, Santa Rosa, and
San Xavier. The remaining inhabitants live in approximately 40 settlements spread across the Nation.
Sells is the largest community with a population of approximately 2,750 and is the center of government
within the Nation. Sells is also the location of the Bureau of Indian Affairs (BIA) agency and the Indian
Health Services (IHS) complex for the Nation.

The terrain within the Nation is Sonoran desert with short but jagged mountain ranges rising up to

1,500 feet above the surrounding flat alluvial plains and valleys. Natural vegetation is typical of Sonoran
desert, with ocotillo, mesquite, saguaro cacti, creosote, paloverde, and dry grasses in abundance. Rainfall
is sparse with totals ranging from four to twelve inches annually. There are two periods of rain during the
year: the winter and summer.

Long ago, the summer rain allowed only undependable small-scale farming. Without any permanent
streams or lakes within the Nation, and only widely separated springs, all irrigation water must be
supplied by wells. The groundwater supply is abundant enough to allow large-scale farming. Within the
Nation, 7,000 acres are irrigated with about 1,200 of these in the San Xavier District. Wells are also the
sole source of domestic water for the Nation’s water systems.

There is some small business in the Nation, most in a business park in the San Xavier District. Because
of the vast size of the Papago Reservation, there is little small business besides the basic businesses
serving the inhabitants of the reservation. The only industry within the Nation is a large copper mine in
the northern area of the Papago Reservation.
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Figure 2-1. Tohono O’odham Nation Service Area of Tohono O’odham Utility Authority
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3.0. THE TOHONO O’ODHAM PEOPLE

The name Tohono O’odham means “desert people.” The Tohono O’odham are still commonly referred to
as Papago. They are found on each of the three reservations that make up the Tohono O’odharn Nation.
In 1990, a little over half of the approximately 18,000 registered Tohono O’odham Indians lived within
the Nation’s lands. About 8,400 lived on the Papago Reservation; about 300 on the Gila Bend
Reservation; and 1,200 lived on the San Xavier Reservation. These numbers fluctuate as economic
conditions and job openings change.

Historically, the Tohono O’odham people practiced some farming but did not rely on it since rainfall
could be limited. They did hunt for small game and gathered food as they traveled. Travel was often
necessary just to find water. The summer rains allowed them to move from their permanent villages in
the hills to the plains where they would farm and collect food. Crops grown included maize, beans,
pumpkins, gourds, and cotton.

The remote location and desolate nature of their lands limited contact with Europeans. Before the
Gadsden Purchase in 1853, the aboriginal lands of the Tohono O’odham were in Mexico. After the
Gadsden Purchase, their lands became part of what is now Arizona and were considered available for
non-Indian settlement. The land around natural springs and grazing areas were soon claimed and settled
by ranchers. At the time there were no programs to protect the land of the Tohono O’odham. Such
programs were not effective until the twentieth century when the pressures from increasing numbers of
cattle ranchers and miners made the creation of a reservation a necessity.

Since then, the Tohono O’odham have launched their own cattle operations. At first, the operations were
plagued with difficulties due to lack of experience, water, and proper funding. With help, the cattle
operations have become a source of income for the Nation. In addition, a copper mine in the northern
part of the Nation has provided employment for several hundred tribal members. Because other economic
opportunities are scarce on the reservation, some tribal members leave the Nation to find better
opportunities. This emigration has dampened overall growth and placed a burden on the public utilities
on the reservation as they attempt to pay back loans with static revenues.
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4.0. DEVELOPMENT OF TOHONO O°’ODHAM UTILITY AUTHORITY

The public utility serving the needs of the residents of the Tohono O’odham Nation began its existence in
1970 as the Papago Tribal Utility Authority. Since then, it has progressed and grown and in 1991 the
utility’s name was changed to the Tohono O’odham Utility Authority. (For the purposes of this case
study, the name Tohono O’odham Utility Authority (TOUA) will be used to refer to the present operation
as well as its predecessor the Papago Tribal Utility Authority.)

This section describes the impetus to TOUA’s development, the process followed by the Nation’s leaders
in developing the TOUA, the results of its work, and its views of the pros and cons of tribal utility
operation. While TOUA’s responsibilities currently include the provision of electric, water, sewer, and
telephone service, this case study will concentrate on TOUA’s electric system.

4.1 Impetus for the Tohono O’odham Nation’s Development of the Tohono O’odham
Utility Authority

In the late 1960’s the leaders of the Tohono O’odham Nation desired to improve the conditions in which
the reservation community lived. The existing electric power system within the Nation was inadequate,
the water systems were antiquated, and the sewer systems were virtually nonexistent. The majority of the
water and wastewater systems were under the management of the BIA and few residents received electric
service. In 1970, with the goal of building an organization that would provide utility services throughout
the reservation community, the Tribal Council passed Council Resolution 8-70 which created TOUA
(then called the Papago Tribal Utility Authority). Figure 2-1 on page 3 shows the Papago, or main,
reservation and the San Xavier District next to Tucson. While this figure does not show the entire
Tohono O’odham Nation, it does show the portion of the Nation served by TOUA.

4.1.1 Utility Situation Within the Nation

At the time of TOUA’s formation the existing electrical system within the Tohono O’odham Nation was
owned and operated by Trico Electric Cooperative (Trico) in Tucson. Trico served only the larger
villages on the Papago Reservation leAving approximately 27 villages within the reservation without
utility electric service. Trico had little interest in expanding service to remote villages within the
reservation because providing service to these far-flung customers would be too expensive due to the
great distances between villages and the small number of residents in each village. If those customers on
the reservation that wanted electric service were asked to pay for the cost of providing their own service,
few could afford it. Also, Trico did not have the infrastructure or desire to provide service to all the
residents of the reservation.

The Tribal Council hoped to rectify this situation through the formation of TOUA. It was anticipated
that, with proper and adequate funding, TOUA could provide electric service to all the reservation’s
residents. To do this would be in the best interest of the reservation’s residents. It would provided them
with a necessary service, it would provide jobs, and it would increase the self-sufficiency of the
reservation as a whole.

4.1.2 Decision to Form a Tribally-Operated Electric Utility
In the late 1960°s, the Tribal Council commissioned several studies on the feasibility of developing a

tribally-operated utility. Only one study, by a national consulting firm, was determined to be reliable.
This resulted in the decision by the Tribal Council to form the tribally-operated utility.
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At its inception in 1970, TOUA operated the electric, water, and wastewater utilities on the reservation.
Since then, TOUA has taken over operation of the telephone service as well. None of these systems were
under Indian control until TOUA took them over. The goal was simply to provide utility services
throughout the reservation to whoever desired them.

4.1.3 The Beginning of Operations

At the beginning of operations in 1970, there were two companies interested in developing mineral
deposits on the reservation. Hecla Mining Company and Newmont Mining Company both held leases for
potentially large copper mines. Both needed large amounts of power, anticipating 50 MW loads from
their operations. One of the first actions of the new utility was to attempt to negotiate the purchase of
wholesale power for resale to the two mining operations. Arizona Public Service (APS) in Phoenix had
the closest transmission lines to the proposed mining sites. TOUA desired to purchase the power from
APS then resell it to the mines even though it did not own any transmission lines. The only rights TOUA
could claim to be able to do this was the jurisdiction it held on the reservation.

Neither APS nor the two mines were willing to recognize TOUA as a viable and legitimate utility because
of management’s lack of experience and lack of assets. APS insisted on power purchase guarantees from
the two mines before it would recognize TOUA. At this point, Newmont dropped out, deciding not to
develop its claim on the reservation.

TOUA realized that it would not be recognized as a viable and legitimate utility unless it had transmission
facilities. To meet this objective, TOUA began negotiating for the purchase of Trico’s transmission and
distribution facilities on the reservation and searching for financing. At the same time, TOUA was
negotiating with Tucson Electric Power for transmission rights of way across the reservation. TOUA
took a major step toward official recognition when it reached an agreement on price with Trico for its on-
reservation system. With this agreement came official recognition from the Rural Electrification
Administration (REA).

In 1972, TOUA began electric service to the Hecla mine through a new 230 kV transmission line paid for
by Hecla and built by APS. The same year, TOUA completed its first resource plan and submitted a loan
application to REA for the purchase of the Trico system. Two-and-a-half years later, REA funded the
loan and TOUA was able to purchase the Trico system. From there, TOUA has expanded service to the
27 villages without power and to anyone else within the Nation who wants power.

4.2 Funding the Development of TOUA

In its first ten years of existence, TOUA borrowed over $3.8 million from the REA and $100,000 from
the Tohono O’odham Tribal Council. The funds borrowed from the REA were for the sole purpose of
expanding and improving the existing electrical system on the reservation. The funds provided by the
Council were for start up and general operating expenses.

Upon its creation, TOUA was given a $75,000 appropriation from the Tribal Council in 1970. The
Nation was unable to provide additional funding for TOUA to purchase any assets. As a result, TOUA
had no offices, no cash, no credit rating, and no assets with which to secure loans or other funding. This
hindered TOUAs ability to acquire loans during its first few years of existence.

In 1972 REA officially recognized TOUA after it successfully negotiated the purchase of Trico’s on-
reservation system. With this recognition, TOUA was able to apply for an REA loan in 1973. TOUA
sought $1.15 million to acquire Trico’s facilities and $1.32 million to construct the "backbone" 69 kV
transmission line, related substations, and village extensions. Initial approval of the loan by the REA
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came in 1974. However, final approval was withheld after the REA determined that it could not hold a
mortgage on tribal land. This dilemma was not overcome until 1975 when TOUA guaranteed its future
electric revenues as loan collateral.

In the meantime, TOUA was again running out of money. The continued delay of the loan approval by
the REA put the utility in danger of collapse. To stay solvent, TOUA asked for and received a
$25,000 loan from the Tribal Council.

In March 1975, two years after TOUAs initial application for loan, the REA approved the loan for the
full amount. Four months later, TOUA took possession of Trico’s on-reservation facilities. The
remaining money went towards the construction of the backbone transmission line. In 1976, it became
evident to TOUA that the initial REA loan would not be sufficient to cover the costs of completing the
backbone transmission line. Consequently, $834,000 in additional funds from REA were applied for and
received in 1977. With these funds, TOUA was able to complete the transmission line construction.
Another REA loan in 1979, this time for $503,000, paid for the installation of new feeder lines and
protective equipment to allow TOUA to expand service to more villages.

TOUA no longer qualifies for 100 percent REA loans. The REA reserves 100 percent funding loans for
cooperatives operating under conditions of extreme hardship such as hAving electric rates that are 20 to
25 percent higher than neighboring utilities. Currently, TOUA can borrow 70 percent from the REA.
Therefore, it has to look elsewhere for supplemental funds. Another source of funding for TOUA has
been the National Rural Utilities Cooperative Finance Corporation (CFC). The CFC was formed by the
National Rural Electric Cooperative Association (NRECA) in 1969 to provide a source of needed
additional funding for the rural electrification program. The CFC is the primary source of private market
financing to the program and supplements financing provided by the REA.

4.3 Third Party Involvement

There have been several other parties involved in the development of TOUA. These have included
consultants performing feasibility studies, contractors constructing transmission lines and substations, and
several government agencies with various duties. Due to the nature of the reservation system and the
concept of a reservation being recognized as a sovereign nation, state regulatory agencies have no
jurisdiction in the operation of utilities operating within a reservation. However, some federal regulation
does apply to TOUA. Other federal government entities involved with TOUA include the Federal Energy
Regulatory Commission, the Bureau of Indian Affairs, the Rural Electrification Administration, and the
Western Area Power Administration.

4.3.1 Consultants

In the late 1960’s and early 1970’s, before the Nation formed TOUA, several consultants were called
upon to study the feasibility of tribal operation of the reservation’s utilities. Since the Nation was
interested in the operation of all the existing utilities (water and wastewater in addition to electricity), the
commissioned reports all dealt with the multiple utility perspective of tribal operation. Only one of the
studies proved to be reliable and useful to the tribe in the long-run. However, even this study was not
sufficient for the REA when TOUA applied for loans. For the REA loan application, the TOUA had to
complete and submit its own feasibility study.

4.3.2 Contractors

Since its inception, TOUA has used construction contractors numerous times for transmission and
distribution system work. Contractor-performed projects have included the construction of the 42-mile
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backbone 69 kV transmission line from the Lakeshore Mine to the Sells Substation, the reconductor of the
Sells feeder, and distribution line construction on the San Xavier District.

4.3.3 State Governments

It is unknown if there was any formal declaration by the State of Arizona regarding the regulatory
relationship between it and the Tohono O’odham Nation. It is well known and widely recognized that
Indian Tribes conducting business wholly within their reservations are not subject to state regulation.
This includes TOUA and its operations. Thus, the state has no jurisdiction in TOUA’s operation. The
functions usually performed by the state, such as approval of rate increases, are performed by the Board
of Directors. TOUA’s Plan of Operations has a provision whereby any disputes over rate increases may
be settled by a review panel consisting of an independent party hired by the tribe.

4.3.4 Federal Governments

Three federal agencies were directly involved in the development of TOUA: 1) the Federal Energy
Regulatory Commission, 2) the Bureau of Indian Affairs, and 3) the Rural Electrification Administration.
All three agencies also have roles in the continuing operation of TOUA as does the Western Area Power
Administration. TOUA is also subject to OSHA (the Occupational Safety and Health Administration)
and EPA (Environmental Protection Agency) regulations.

The Federal Energy Regulatory Commission

The Federal Energy Regulatory Commission (FERC) has jurisdiction over the resale of
electricity. This applies to the wheeling of purchased power into the reservation. TOUA files its
power purchase contracts with the FERC for approval. TOUA also complies with FERC
accounting systems and methodologies.

The Bureau of Indian Affairs

The Bureau of Indian Affairs (BIA) was not directly involved in electric utility operations on the
Tohono O’odham Reservation. The only requirement from the BIA was that TOUA’s Plan of
Operation was submitted to the Secretary of the Interior when TOUA was formed. The BIA was
involved mostly in developing the water and wastewater facilities on the reservation in
conjunction with Indian Health Services.

Rural Electrification Administration

The REA has been TOUA’s greatest source of funding. The REA officially recognized TOUA
when Trico and TOUA agreed on a price for Trico’s on-reservation system. With TOUA’s
recognition came the ability to borrow money from the REA. The REA’s initial $2.5 million loan
was TOUA’s only source of funds for development and expansion of the electric system on the
reservation. To date, TOUA has borrowed approximately $7 million from the REA.

Western Area Power Administration

The Western Area Power Administration (Western) markets and transmits power from 54 federal
hydroelectric power plants and markets the federal government’s 547 MW entitlement from the
Navajo Generating Station in northern Arizona. TOUA purchases wholesale power from
Western (See Section 4.7.1.1 for additional information) which gives Western some regulatory
control over TOUA. All of Western’s long-term firm power service customers, including TOUA,
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will be required to submit integrated resource plans (IRP) in the future. Customers that fail to
submit IRPs may lose a portion of their power allotment or be subjected to rate surcharges.

4.4 Acquiring Electric System from Trico Electric Cooperative

TOUA realized early that they would have difficulty being recognized as a legitimate utility without
transmission facilities. The only existing transmission facilities on the reservation were owned and
operated by Trico Electric Cooperative. In 1971, TOUA first approached Trico about purchasing its
facilities. In 1972, after difficult negotiations, TOUA and Trico reached an agreement on the purchase
price. Later that same year frictions arose due to Trico’s unwillingness to build service extensions and to
adequately maintain the facilities to be sold. Finally, TOUA acquired the on-reservation facilities by
assuming Trico’s note on the equipment in 1975.

4.5 Applications or Legal Documents Filed

The creation and establishment of TOUA as a legal entity required filing several applications and other
legal documents with various federal agencies. The majority of the government dealings were with and
continue to be with agencies of the federal government.

TOUA has filed power purchase contracts for approval by FERC. TOUA’s first Plan of Operations was
approved by the Secretary of the Interior. Subsequent Plans of Operations have been filed with the
Department of the Interior through the BIA but TOUA management is unclear as to whether future
revisions of the Plan of Operations must be approved by the Secretary of the Interior or by the Secretary
of Energy.

4.6 TOUA Organization

TOUA’s Plan of Operation and organizational structure are modeled closely upon those of the Navajo
Tribal Utility Authority (NTUA). The NTUA has long been a model for tribal utility operation because it
is recognized as being the first tribally-operated utility system in the country as well as the largest.

4.6.1 Plan of Operation

TOUA’s Plan of Operation was created before the Tribal Council even created TOUA. Upon creating
TOUA, the Tribal Council appointed the first Management Board and presented its members with the
Plan of Operation and $75,000 to get started. The Plan enumerates TOUA’s purpose and organization;
purpose, duties, and powers of the Management Board as a whole; the qualifications necessary to serve on
the Board; and the powers and duties of individual Board members. (Refer to Appendix B for the Tohono
O’odham Utility Authority Second Restated Plan of Operation.)

4.6.2 TOUA Directors

The TOUA Plan of Operation specifies that operation and management of TOUA be the responsibility of
the Management Board. The Plan of Operation also designates an Executive Committee that consists of

members of the Management Board. The Executive Committee may act in the place of the Management

Board in the interval between meetings of the Board.
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4.6.2.1 TOUA Management Board

The TOUA Plan of Operation states that a Management Board comparable to a Board of Directors will
have control of and operate the utility. The TOUA Management Board (Board) is authorized to direct the
operations to fulfill the purpose of TOUA as stated in the Plan of Operation. This includes setting rates.
If there are disputes regarding rates, the Board sets up a review panel to hear grievances.

Members of the Board are called Directors and serve terms of three years. The Board consists of seven
Directors, all of whom are appointed by the Chairman of the Tohono O’odham Nation and approved of by
the Council as a whole. No employee of the BIA or member of the Tribal Council may be a Director.
Three of the Directors must be tribal members who have sufficient education and experience to qualify
them for learning the utility business and the operation of the utility. Four Directors must be persons who
have at least ten years of business management experience. Of these four Directors, three must have had
such experience in the utility industry. The tribe hopes that one day, all the Directors will be tribal
members.

Meetings are held at least quarterly with an annual meeting in July. Special meetings may be called by
the Chairman, or Secretary, or any three Directors. To avoid holding meetings in the absence of tribal

members, a quorum is designated as five Directors.

4.6.2.2 TOUA Executive Committee

Also designated by the Plan of Operation is the Executive Committee. However, its exact purpose is not
spelled out. The Management Board may appoint four Directors to serve as the Executive Committee,
two of which must be tribal members. The Board may also increase the size of the Executive Committee
at any time. The Chairman of the Executive Committee may also be the Chairman of the Board and is
elected by the Board from among the members of the Executive Committee. Three Executive Committee
members constitutes a quorum.

4.6.2.3 Principal Officers of the Management Board and Executive Committee

Both bodies, the Management Board and Executive Committee, have the following principal officers:
Chairman, Secretary, and Treasurer. The Chairman may hold the same office in both bodies. Neither the
Secretary nor the Treasurer needs to be a member of either body. The General Manager is a principal
officer of TOUA but is not a member of the Board.

If the Board wishes, there may also be a Vice-Chairman, Assistant Secretary, and Assistant Treasurer.
Each officer’s term of office is one year beginning at the Board’s annual meeting. The Chairman of the
Board is required to make a formal report to the Chairman of the Tohono O’odham Nation and the
Tohono O’odham Council annually.

4.6.3 The Role of the Tohono O’odham Tribal Council in the Operation of TOUA

Besides appointing the Directors to the Management Board, the Tribal Council has no explicit role in the
operation of TOUA. In fact, the TOUA Plan of Operations prohibits members of the Tohono O’odham
Council from being members of the TOUA Management Board. This is in contrast to the Fort Mojave
Tribal Council which acts as an advisory board to the Aha Macav Power Service Board of Directors and
attempts to have at least one Council member sit on the Board of Directors.
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4.6.4 Management

The management of TOUA consists of a General Manager and an Operations Manager for each of the
four utilities: electricity, water, wastewater, and telephone. While each of the Operations Managers is in
charge of the day-to-day operations of their utility the General Manager is in charge of all four utilities.
Table 4-1 illustrates the current organizational structure of TOUA’s management.

Tohono O'odham Council
I
TOUA Management Board TOC[.' - Ex.ecuu\'e
ommittee
I
TOUA General
Manager
I I
Water/Wastewater Administrative
Department Manager Services Manager
Telephone Electric Department hacine Ao
Department Manager Manager Purchasing Agent
Mechanic/Shop Line o Frae o
Foreman Superintendent Staking Engineer
Apprentice . i Drafting/
Mechanics e Euwemen Engineering Aide
Meter Apprentice
Technician Linemen

Table 4-1. Organizational Structure of Tohono O’odham Utility Authority and Electric
Department

The General Manager of TOUA is appointed by and reports to the Board as the principal operating
executive. The General Manager is employed under contract. The Plan of Operation states that the
General Manager cannot be a member of the Management Board. Long-term operations of the electrical
system are directed by the General Manager. These operations include securing power supplies,
forecasting and planning and personnel issues.
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4.7 TOUA Electric Operations

Day-to-day operations of the TOUA electrical system are managed by the Manager of Electric Operations
who has a staff of approximately sixteen. He is assisted in his work by TOUA’s new SCADA
(Supervisory Control and Data Acquisition) System. So far, TOUA has data acquisition capabilities but
not supervisory control capabilities. This allows TOUA to see real-time and historical energy use and
demand characteristics of each of its substations.

4.7.1 Power Supplies

The electrical systems on the Papago and San Xavier reservations are not physically connected and have
different suppliers. As of mid-1995, TOUA purchased power from four suppliers: Western, Trico,
Arizona Power Authority, and APS. By the end of 1995, TOUA will end power purchases from Trico

and add Tucson Electric Power as a supplier.

4.7.1.1 Western Area Power Administration

TOUA began purchasing power from Western in 1987. Western’s rates are significantly lower than
TOUA’s other suppliers. In 1994, TOUA purchased 13,941 MWh of electricity from Western at a total
cost of $152,517 or an average cost of 1.1¢/kWh. TOUA’s contractual rate of delivery is 2,887 kW in
Summer and 2,353 in Winter. Power from Western is delivered through APS to TOUA’s Tat Momoli
Substation in the northern region of the Nation. In addition to Parker Davis power from Western, TOUA
also receives power form the Salt Lake City / Integrated Projects.

4.7.1.2 Trico Electric Cooperative

TEP replaced Trico as a power supplier to TOUA in 1995. Power purchases from TEP covers those loads
on the east side of the San Xavier District near the Tucson Airport. The winter and summer peak loads on
the San Xavier District are 1,200 and 500 kW, respectively. The unusual winter peak is due to the large
number of customers using electricity for heating. Conversely, the summer cooling load is low due to the
use of evaporative coolers rather than air conditioning. TOUA serves the remainder of the San Xavier
Reservation with the system it purchased from Trico at the end of 1995.

The current load on TOUA’s system within the San Xavier Reservation is mostly electric residential
heating. When TOUA took over Trico’s system on the reservation, the load leveled out since the Trico

service area is more commercial in nature.

4.7.1.3 Arizona Public Service

Arizona Public Service became TOUA’s first power supplier in 1972 when TOUA began selling power
purchased from APS to the Hecla Mine. Today, APS remains TOUA’s largest power supplier. TOUA
currently contracts for approximately 7.5 MW of capacity from APS. In 1994, TOUA purchased
73,268 MWh at an average cost of 7.64¢/kWh. TOUA recently renegotiated its contract with APS and
will be receiving a refund from APS. By mid-1995, TOUA’s average cost of power from APS was
5.1¢/kWh. APS’s point of delivery for power to TOUA is the Tat Momoli Substation.

4.7.1.4 Tucson Electric Power

TEP will replaced Trico as a power supplier to TOUA in 1995. Power purchases from TEP covers those
loads that are currently supplied by Trico on the east side of the San Xavier District near the Tucson
Airport.
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4.7.1.5 Self Generation

In the late 1970’s and early 1980°s, TOUA produced some of its own power through a small experimental
photovoltaic (PV) system in the village of Schuchuli (Gunsight). Schuchuli is at the western edge of the
reservation nearly 40 miles from TOUA’s backbone transmission line. This 12-volt, 3.5 kW PV system
was designed by TOUA in 1978 and built to REA specifications and financed by Indian Health Services
(IHS) and NASA. It was the first PV system in the world to power an entire village. The system
powered water pumps, lights, refrigerators, and sewing and washing machines for the village’s

95 residents until the early 1980’s when Schuchuli was connected with the grid.

Since that time, TOUA has had no interest in getting back into self-generation. Several developers have
approached TOUA proposing closed system waste-to-energy plants that would be built within the Nation
but the Tribal Council has not been interested.

4.7.2 Electric Utility Planning

At various times, TOUA has prepared both short- (2-year) and long-range (10-year) action plans. Early
on, these plans were prepared by consulting engineers. Now TOUA has the resources to develop these
plans itself. TOUA has also prepared long-range financial forecasts, which were especially important for
securing REA loans.

Unlike Aha Macav Power Service on the Fort Mojave Reservation, TOUA does not currently have a
geographic information system (GIS). Therefore, TOUA contracts out to an engineering firm to assist
with circuit diagrams and design. Due to the benefits of GIS and the fact that TOUA operates four
separate utilities, TOUA is considering purchasing a GIS system.

Since 30 to 35 percent of TOUA’s non-mine load is due to federal government projects (i.e., Housing and
Urban Development housing developments and IHS clinics), government spending dictates the level of
growth. There is very little private capital within the Nation. The only recent government spending has
been Housing and Urban Development (HUD) projects but there have been no new grants recently. The
long-term growth rate for TOUA’s power sales is estimated to be 5 percent. However, due to spending
cuts, growth each of the last two years was 3 percent. Two new HUD projects will begin construction in
late 1995, but they are the only known federal development within the Nation for the next couple of years.

4.7.3 Personnel

The staff at TOUA is complex since it manages the operation of four separate utilities: electricity, water,
wastewater, and telephone. The General Manager oversees the operation of the four utilities with the
assistance of an Operations Manager for each utility. A single administrative staff supports all four

utilities.

4.7.3.1 Personnel Skills Required and Source of Trained Personnel at the Start of Operations

TOUA’s had two basic personnel requirements when starting operations: 1) people with experience in
managing and operating an electric utility, particularly a rural electric cooperative, and 2) people who
were interested in starting up a new utility. There were no tribal members experienced in utility operation
so TOUA had to look for experienced workers off the reservation. The city nearest the reservation is
Tucson which is an hour from Sells, the location of TOUA’s headquarters. In addition, the new utility
could offer no benefits to its employees. Thus, TOUA had a difficult time finding experienced people
who were interested in a one hour commute each way and no benefits.
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TOUA'’s first General Manager was hired in 1972. He had several years experience in successfully
managing electric utilities, especially those requiring REA financing. The General Manager’s experience
combined with the support of a progressive Tribal Chairman created a rich environment for growth and
expansion for TOUA.

4.7.3.2 Existing TOUA Personnel

TOUA has found it necessary to hire non-tribal members to fill the highly technical positions such as
General Manager and the Department Managers since no tribal members are presently qualified. TOUA
located qualified personnel by placing advertisements in trade journals and national publications. This
strategy was successful at the beginning of operations and continues to be today because of TOUA’s
unique situation and needs.

Additionally, TOUA operates an apprentice lineman program. Two apprentices are supervised by three
journeymen. Both the apprentices are tribal members. There are several recognized apprenticeship
programs for linemen. Some programs are affiliated with electricians unions. The program which
TOUA’s apprentices are a part of is one of several nationally recognized non-union apprenticeship
programs. These programs provide training for the participants that will enable them to become
journeyman linemen in four years. At that point, they can get jobs with any type of electric utility.

Total employees for TOUA is currently at 115 which includes all operations (electric, water, wastewater,
propane service and telephone) not just electric service. We operate apprentice programs for both electric
and water operations. We continue to train and promote tribal members. Tribal members currently
manage two of the four major operational departments.

4.8 TOUA'’s Experience with Utility Operations

Overall, the staff and management of TOUA is proud of their accomplishments and would recommend
that other tribes follow their lead based on the improvements the transition has brought to the Tohono
O’odham Nation.

4.8.1 Tohono O’odham Nation’s Advantages and Disadvantages of Running Its Own Utility

The management at TOUA is most proud of providing training and employment for tribal members,
being able to secure the best employees whether they are tribal members or not, and having an excellent
service record which has earned TOUA the respect and support of its customers. TOUA provides
employment for approximately 115 people. TOUA’s excellent service record was proven in 1994 when a
tornado knocked down six power poles carrying power to the water pumps for the town of Sells late one
evening. TOUA’s crews responded so quickly that by dawn the next morning, all but one pole had been
replaced. Having the electric utility owned and operated by the Tohono O’odham Nation ensures that
TOUA is operated in the best interest of the tribe.

On the negative side, TOUA would like the Tribe to be less dependent upon the federal government for
economic growth. With such a large reservation and few natural resources besides scattered mineral
deposits, there aren’t many opportunities for economic development apart from the enterprises typically
associated with reservations: casinos and waste processing.

4.8.2 Would the Nation Do It Again?
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The management of TOUA, including one of the founding managers of the utility, agreed that they would
do it again if given the opportunity. They felt TOUA’s customers would agree. Service has been
provided to almost everyone and it has been improved as well.

4.8.3 Advice the Tohono O’odham Nation Would Give to Other Tribes Considering Starting Its
Own Electric Utility

The management of TOUA had these suggestions for a tribe setting up its own utility:
e Setup a genuine Board of Directors with members who have outside experience in utility

operation and/or business. This is reflected in the requirements for candidates to the Management
Board that are stated in TOUA’s Plan of Operations.

* Stay out of tribal politics. TOUA does not allow Tribal Council members or BIA employees on
the Management Board. This serves to separate the political end of tribal operations from the
service end as provided by TOUA.

* Don’t run the utility like a typical tribal government program — Run it like a business. This
suggestion is closely related to the previous suggestion to stay out of tribal politics. TOUA has
even shut off service to Management Board members who haven’t paid their bills. This instills
the trust of the tribal membership as a whole.

4.9 The Future of TOUA

TOUA is a mature utility. It was one of the first tribally-owned and -operated electric utilities in the
nation. Its phase of rapid growth due to the rush to provide service to all customers is over. Now growth
must come as a result of new customers rather than existing customers who never had electricity. Until
recently, growth of energy consumption on the Tohono O’odham Nation had been 5 percent annually.
For the last two years, growth has been only 3 percent per year. The only known development within the
two reservations are developments for more housing by HUD. Besides providing service to the HUD
developments, TOUA has no plans for additional construction on its electrical system.

There is little growth of customers. The individual loads are increasing but the number of customers is
not. There is little development (i.e. HUD homes) on the horizon.

TOUA will survive even with a low load growth rate. After 25 years, the tribe and the management of
TOUA have learned how to handle almost any situation. It is an excellent example of how a tribe can
benefit itself and its members by taking control of its resources.

Acronyms:

AM/FM............. Automated Mapping/Facilities Management
BIA ..., Bureau of Indian Affairs

FERC ................. Federal Energy Regulatory Commission
GIS..ciis Geographic Information System
GM....cocveiiens General Manager

KV KiloVolt

MW s MegaWatt

SCADA.............. Supervisory Control and Data Acquisition
TOUA ..o Tohono O’odham Utility Authority
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Appendix B

TOHONO O’ODHAM UTILITY AUTHORITY
SECOND RESTATED PLAN OF OPERATION

Section 1: Name, Location and Place of Business

A. Name. The name of the Authority shall be Tohono O’odham Ultility Authority, formerly known as
Papago Tribal Utility Authority.

B. Location. The principal place of business and the office of the Authority shall be at Sells, Arizona,
and the post office address of the principal office is P.O. Box 816, Sells, Arizona 85634.

C. Place of business. The Authority may also have offices at such other places as the Management
Board may from time to time authorize.

Section 2: Seal

The seal of the Authority is described as follows:
Seal shall be in the form of a circle and shall bear the full name, “TOHONO
O’ODHAM UTILITY AUTHORITY” and the word “ARIZONA” and the
figure “1970.”

Section 3: Duration

The duration of the Authority is perpetual.

Section 4: Purposes

A. General. The purposes for which the Authority is organized are as follows:

1. To plan for, provide and furnish utility services to all areas within the Tohono O’odham Nation,
where such services are determined to be feasible and economic.

2. To promote the use of utility services where available in order to improve the health and
welfare of the residents of the Tohono O’odham Nation.

3. To acquire, construct, operate, maintain, promote and expand utility systems furnishing electric,
gas, water, sewer and telephone services within the Tohono O’odham Nation.

4. To initiate, acquire, operate, maintain, provide and provide, alone or in conjunction with others,
cellular radio services and facilities both within and beyond the boundaries of the Tohono
O’odham Nation.

5. To provide utility service to the Tohono O’odham at the lowest possible cost consistent with
prudent fiscal responsibility.
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6. To use the revenues of the Authority for the following purposes, which are listed below in the
order of the priority of use:

a. To pay the costs of operations and maintenance.

b. To amortize the loans of the Authority.

c. To fund an adequate Renewal and Replacement fund.

d. To educate the Tohono O’odham in the proper, efficient and economical use of all utilities.

e. To accelerate the retirement of long term debt.

f. To provide a fair return to the Nation on its investment.
Ancillary. To do everything necessary, proper, advisable, or convenient for the accomplishment of
the purposes herein above set forth, and to do all things incidental thereto or connected therewith,

which are not forbidden by law, this Plan of Operation for the Authority or the Constitution of the
Tohono O’odham Nation.

Section 5: Easement Franchises and Grants of Use

A.

Easement Franchises. The authority shall have, and is hereby granted, subject to any prior valid
existing right or adverse claim, the franchise, right, permit, easement and privilege of placing,
erecting, constructing, repairing, removing, replacing, maintaining, using and operating public
utility systems, lines and facilities for the furnishing of electric, gas, water, sewer, telephone and
cellular radio services, and necessary or useful adjuncts thereto, whether laid thereon or therein,
together with the right of ingress and egress when necessary for such purposes, on, over, under and
across unallotted lands of the Tohono O’odham Nation which are useful or convenient for the
construction, maintenance, operation and repair of such utility systems, lines or facilities, provided,
that in placing, erecting or constructing any new lines or facilities the Authority shall comply
(a) with all applicable federal laws and the laws of the Tohono O’odham Nation and (b) with the
provisions of any applicable land use plan adopted by a District Council which was duly approved
by the Tohono O’odham Council and, provided further, that before placing, erecting or constructing
any new transmission or distribution lines or facilities (excluding service lines as defined in
25 C.F.R. § 169.22) on, over, under or across unallotted lands of the Nation, the Authority shall
first obtain (a) the prior review and approval of the Tohono O’odham Legislative council and
(b) the prior written consent of the District Council of the District in which such lands are located,
which consent shall not be unreasonably withheld. The Authority shall furnish to be
Superintendent of the Sells Indian Agency copies of plats or maps delineating the utility systems,
lines and facilities located on, over, under and across such lands in sufficient detail and number to
permit recording in the Southwest Title Plant of the Bureau of Indian Affairs, Albuquerque,
New Mexico.

Grant of Easement Use. The Authority shall have, and is hereby granted, subject to all applicable
federal laws and the laws of the Tohono O’odham Nation, as the agent or permittee of the Tohono
O’odham Nation, the right to use any franchise, right, permit, privilege, easement or right of way
standing in the name of or granted to the Nation in connection with the construction, maintenance,
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operation or repair of public utility systems, lines or facilities furnishing electric, gas, water, sewer,
telephone or cellular radio services.

Section 6: Control of Operations

It is intended that control and operation of the Authority shall be patterned as closely as is feasible on the
lines of a chartered public service corporation of similar magnitude with a Management Board
comparable to a Board of Directors of such a corporation.

Section 7: Management Board; Purpose; Duties and Powers

A. Direction of purpose and exercise of powers by Management Board. Subject to applicable laws
and regulations of the Tohono O’odham Nation or the United States, the Management Board shall
direct the purposes and exercise the following powers and duties:

1.

The Management Board of the Authority is delegated authority and responsibility for the
management and operation of the Authority.

The Management Board is authorized to direct the operations to accomplish the purposes set
forth in Section 4 above and to exercise the powers set forth in subsection B below without
previous authorization or subsequent approval and all parties dealing with the Authority shall
have the right to rely upon any action taken by the Management Board pursuant to such
authorization.

The Management Board shall exercise full power and shall be responsible for the custody and
management, operation, inventory and maintenance of all utilities and facilities; the planning,
construction and operating of all new facilities; and for the taking of any and all usual,
necessary and convenient actions incidental thereto including, should it be deemed advisable or
desirable, the borrowing of funds, and the making of contracts or commitments necessary to the
functioning of the organization.

The Management Board shall function in much the same capacity as an elected Board of
Directors of a chartered pubic service corporation, and shall be responsible for making
investment decisions, subject to the limitations contained herein or in any advance of funds; for
the establishment and maintenance of effective operating policies; the selection of management
personnel; and for continuous supervision of performance.

The Management Board shall exercise its authorized powers in the best interests of the Tohono
O’odham Nation, with the limits of responsible business judgment and with the stipulation that
it shall not incur contract obligations in excess of the ability of the Authority to make payment
on due date.

It shall select from its own membership a Chairman of the Board and other officers; and it shall
adopt such rules as it may determine necessary for the orderly conduct of its business.

Copies of the minutes of each meeting of the Board shall be kept on file in the office of the
Authority and shall be available for inspection at all reasonable times by authorized
representatives of the Tohono O’odham Nation and, upon notice to the Chairman of the Tohono
O’odham Nation, by representatives of the Secretary of the Interior.
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8. Members shall be reimbursed for expenses incurred in attending meetings and performing
directorship duties and the Board may, at its discretion, set a reasonable fee to be paid to its
members on a per-meeting-attended or other basis. Any such fee may be changed from time to
time as conditions dictate.

9. The Chairman of the Board shall make a formal report to the Chairman of the Tohono O’odham
Nation and to the Tohono O’odham Council not less often than annually and in such report
shall include a summary of the budget which the Management Board has approved for the
coming fiscal year.

10. The Management Board shall establish purchasing policies and procedures, giving usual and
essential latitude to the General Manager and his delegated employees, but establishing
limitations on amounts which may be expended without specific approval of the Board.

11. No contract or other transaction between the Authority and any one of the members of the
Management Board, or between the Authority and any corporation, partnership, firm or other
legal entity in which one or more of the Management Board has an interest, directly or
indirectly, shall be valid for any purpose, unless the entire interest of the Director or Directors
in such corporation, firm or other legal entity is fully disclosed to the board and the proposed
contract or transaction shall be approved, ratified or confirmed by the affirmative vote of at
least a majority of the entire Management Board who are not so interested.

12. The Management Board, in its discretion, may submit any such contract or act for approval or
ratification at any regularly called or noticed meeting of the Tohono O’odham Council; and any
contract or act that shall be approved or ratified by the vote of the majority of the Council shall
be valid and binding upon the parties.

13. The Management Board shall submit any contract or act wherein a public officer or employee
of the Tohono O’odham Nation may have an interest, directly or indirectly, in the matter or
transaction to any regularly called or noticed meeting of the Tohono O’odham Council for
approval. Any contract or act that shall be approved or ratified by the vote of the majority of
the Council shall be valid and binding upon the parties.

B. Enumerated powers. Subject to approval by the Tohono O’odham Council where required and to
all applicable laws and regulations of the Tohono O’odham Nation and the United States, and
solely in furtherance of the limited purposes set forth in Section 4 above, the Management Board
shall have the following powers:

1. Facilities. The Management Board shall exercise full authority and shall be responsible for the
custody, management and operation of all utility property and facilities, including easements
and rights-of-way granted therefor, owned and operated by the Tohono O’odham Nation,
including such expansions and enlargements thereof as shall be authorized; for the planning,
construction and operation of additional utility facilities, including the negotiation and
execution of engineering and construction contracts; and for taking of any and all usual,
necessary and convenient actions incident thereto.

2. Capacity to act. To have the capacity to act and direct the officers of the Authority to act in
the same capacity as that of natural persons, but to have authority to perform only such acts as
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are necessary, convenient or expedient to accomplish the purposes set forth in Section 4 above,
and such as are not repugnant to laws and regulations applicable to the Authority.

3. To appoint officers and agents. To elect or appoint officers, agents, engineers, auditors, and
such professional consultants as in the opinion of the Board may be needed from time to time,
and to define their duties and fix their compensation. The Management Board, at Authority
expense, shall require the bonding of all officers, agents or employees responsible for the
handling or safeguarding of funds, property or other assets of the Authority.

4. To act as agent. To act in any state, territory, district, or possession of the United Stated, or in
any foreign country for and on behalf of the Authority.

5. To deal in real property. To negotiate the acquisition of (by purchase, exchange, lease, hire
or otherwise), utilize, improve, manage, operate, and to negotiate the sale, lease, or mortgage
of, either alone or in conjunction with others, real estate of every kind, character and
description and any interest therein, necessary or incidental to the purposes set forth in
Section 4 above, except as prohibited by law. Title to all such real property shall be taken in
the name of the Tohono O’odham Nation and title to all trust or restricted real property shall be
and remain in its trust or restricted status.

6. To deal in personal property, generally. To acquire (by purchase, exchange, lease, hire or
otherwise), hold, own, manage, operate, mortgage, pledge, hypothecate, exchange, sell, deal in,
and dispose of, either alone or in conjunction with others, personal property and interests
therein, and commodities of every kind, character and description necessary or incidental to the
purposes set forth in Section 4 above.

7. To deal in inventions, copyrights, and trademarks. To acquire (by application, assignment,
purchase, exchange, lease, hire or otherwise), to hold, own, use, license, lease, and sell, either
alone or in conjunction with others, the absolute or any partial or qualified interest in and to
inventions, improvements, letters patent and applications therefor, licenses, formulas,
privileges, processes, copyrights and applications therefor, trademarks and applications
therefor, and trade names, provided that title of all such acquisitions shall be taken in the name
of the Tohono O’odham Nation.

8. To execute guaranties. To make any guaranty respecting indebtedness, interest, contracts or
other obligations lawfully entered into by or on behalf of the Authority, to the extent that such
guaranty is made in pursuance of the purposes set forth in Section 4 above, provided, that no
such guaranty shall be made without the prior written approval of the Tohono O’odham
Council if the current aggregate indebtedness of the Authority, including such guaranty, shall
exceed the sum of twenty-five million dollars ($25,000,000).

9. Depository. To designate and approve all depositories used for the deposit of funds of the
Authority.

10. To make contracts. To enter into, make, perform and carry out or cancel and rescind,
contracts for any lawful purpose pertaining to its business necessary or incidental to the
purposes set forth in Section 4 above, including the negotiation of contracts subject to
R.S. § 2103, 25 U.S.C. § 81 (1964), which shall, as therein provided, become effective only
upon the approval of the Secretary of the Interior.
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11. To approve budgets. To give initial approval to annual Authority budgets, and to take final
approval action with reference to the use of funds under the exclusive control of the Authority
for operating and capital addition purposes.

C. Ancillary powers. To have and exercise all powers necessary or convenient to effect any or all of
the purposes for which the Authority is organized.

D. No construction of powers as purposes. The powers enumerated herein shall not be construed as
purposes but the Authority shall have and exercise such powers solely in furtherance of, but not in
addition to, the limited purpose set forth in Section 4 above.

Section 8: Indemnification of Officers, Employees and Members of the Management Board

The Authority shall indemnify any officer, employee or member of the Management Board or former
officer, employee or member of the Management Board of the Authority, or any person who may have
served at its request as an officer, employee or member of the Management Board, against reasonable
expenses actually and necessarily incurred by him in connection with the defense of any action, suit or
proceeding in which he is made a party by reason of being, or hAving been such officer, employee or
member of the Management Board except in relation to matters as to which he shall be adjudged in such
action, suit or proceeding to be liable for negligence or misconduct in the performance of duty, or except
in relation to matters in which such employee was acting beyond the scope of his employment. The
Authority shall also reimburse to any officer, employee or member of the Management Board reasonable
costs of settlements of any such action, suit or proceeding if it shall be found by a majority of the
Management Board, other than Directors involved in the matter of controversy (whether or not a quorum
exists), that it is in the best interest of the Authority and the Tohono O’odham Nation that such settlement
be made and that such officer, employee or member of the Management Board was not guilty of
negligence or misconduct. Such rights of indemnification and reimbursement shall not be deemed
exclusive of any other rights which such officer, employee or member of the Management Board may be
entitled to receive.

Section 9: Membership on Board; Qualification; Term of Office

A. Number. The Management Board shall consist of seven persons, all of whom shall be appointed
by the Chairman of the Tohono O’odham Nation with the approval of the Tohono O’odham
Council.

B. Qualification. The members of the Management Board shall be called Directors, and shall have
the following qualifications:

1. Three of the Directors shall be members of the Tohono O’odham Nation who have sufficient
education and experience to qualify them for learning utility business, practices and procedures,
to participate in Management Board meetings and functions, and to make sound judgments.

2. Four Directors shall be persons hAving not less than ten years experience in business
management of substantial character, and at least three of such persons shall have had such
experience in the management and operation of a utility business.
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3. No employee of the Bureau of Indian Affairs or member of the Tohono O’odham Council shall
be a member of the Board.

C. Term of Office. Directors shall be appointed for the following terms of office and shall hold office
until the qualification and selection of their successors:

1. The initial Management Board shall be appointed for a period of one year or until their
successors have been appointed and qualified.

2. Beginning the second year, the Directors shall be appointed in three groups, the first group of
three to serve one year, the second group of two to serve for two years, and the third group of
two to serve for three years. Thereafter, all terms shall be for three years, starting on the first
day of July of the year of their respective appointments. Directors shall be eligible for
reappointment. They shall hold their offices until their successors have been appointed and
qualified or until their death, resignation or removal in the manner provided herein.

Section 10: Removal

Any member of the Management Board may be removed by the Chairman of the Tohono O’odham
Nation after a majority of the Management Board recommends such removal where, in the Board’s best
judgment, the best interests of the Authority shall be served by such removal.

Section 11: Resignation and Vacancies

Any member of the Management Board may resign at any time by giving written notice to the Chairman
and Secretary of the Board and to the Chairman of the Tohono O’odham Nation. Resignations shall
become effective at the time specified in said notice and, unless otherwise specified therein, the
acceptance of such resignation shall not be necessary to make it effective. Any Director who fails to
attend three consecutive properly called and noticed meetings of the Board or who fails to attend two-
thirds (2/3) of all Board meetings properly noticed in any calendar year shall, unless excused from
attendance for a justifiable cause, be considered to have resigned his directorship. The Chairman of the
Nation shall be so notified and the Director shall be reappointed or replaced as set forth in this Section.
Any vacancy on the Board because of death, resignation, removal, or any other cause shall be filled for
the unexpired portion of the term by the Chairman of the Tohono O’odham Nation with the approval of
the Tohono O’odham Council.

Section 12: Meetings of the Board

A. Annual meeting. The annual meeting of the Management Board shall be held each year in the
month of July at such time and place as the Board shall fix.

B. Regular meetings. The Management Board shall meet at least quarterly upon notice fixing the
time and place.

C. Special Meetings. Special meetings of the Board may be held upon notice given by the Chairman,
or Secretary, or by any three members of the Board, at such time and place as the Board shall direct

or as shall be fixed by the notice.

D. Notice.
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1. Notice of all meetings of the Board, stating the time and place, shall be given in writing by
letter, telegram or radiogram properly addressed to each member according to the latest
available Authority records, not later than five days nor more than thirty days immediately
preceding the meeting, excluding the day of the meeting.

2. Notice may be waived in writing signed by the member or members entitled to such notices,
whether before or after the time stated therein, and such waiver shall be deemed equivalent to
the giving of such notice. Attendance of any member at a meeting shall constitute a waiver of
notice.

Quorum. Five members of the Management Board shall constitute a quorum for the transaction of
any business. The act of the majority of the members present and voting at a meeting at which a
quorum is present shall be the act of the Board.

Section 13: Executive Committee

A.

Designation of committee. The Management Board, by resolution duly adopted, may designate
four members of the Board, two of whom shall be members of the Tohono O’odham Nation, to
constitute an Executive Committee. The designation of such Executive Committee and the
delegation of the authority herein granted, shall not operate to relieve the Management Board or
members thereof of any responsibility imposed upon it or them by law or this Plan of Operation.
No member of the Executive Committee shall continue to be a member thereof after he ceases to be
a member of the Management Board. The Management Board shall have the power at any time to
increase the number of members of the Executive Committee, to fill vacancies thereon, to change
any member thereof, and to change the functions or to terminate the existence thereof.

Powers of the Executive Committee. During the intervals between meetings of the Management
Board, and subject to such limitations as may be required by resolution of the Management Board,
the Executive Committee shall have and may exercise such authority as may be delegated by the
Board.

All minutes of meetings of the Executive Committee shall be submitted to the next succeeding
meeting of the Management Board for approval, but failure to submit the same or to receive the
approval thereof shall not invalidate any completed or uncompleted action taken by the Authority
upon authorization of the Executive Committee prior to the time at which the same was submitted
as above provided.

Procedure, meetings. A Chairman of the Executive Committee shall be elected by the
Management Board from among the members of the Executive Committee and shall preside at
meetings of the Executive Committee and perform all duties incident to the office of the Chairman
of the Executive Committee, and such other duties as, from time to time, may be assigned to him by
the Management Board or the Executive Committee. The Secretary of the Authority shall keep a
record of the acts of the Executive Committee and its proceedings. In the absence of the Secretary,
the Chairman of the Management Board shall designate a person to act in said capacity.

No individual authority. The members of the Executive Committee shall act only as a committee,
and the individual members shall have no power as individuals.
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Notice. Notices of all meetings of the Executive Committee shall be given by the Chairman, the
Secretary, or any member thereof, in the manner provided in Section 12D, and may be waived as
therein provided.

Quorum. The presence of not less than three members shall be necessary to constitute a quorum
for the transaction of business and the act of the majority of the members present and voting at a
meeting at which a quorum is present shall be the act of the Committee.

Section 14: Officers: Powers and Duties

The principal officers of the Authority shall consist of the following:

A. Chairman. The Chairman of the Management Board and Chairman of the Executive Committee,
which positions may be, but need not be, held by the same person, shall be members of the
Management Board. The Chairman shall:

1. preside at all meetings of the Board at which he is present:

2. sign, with the Secretary, any instruments which have been authorized by the Board to be
executed on behalf of the Authority, except in cases in which the signing and execution thereof
shall be expressly delegated by the Board or this Plan of Operation to some other officer or
agent of the Authority, or shall be required by law to be otherwise signed or executed; and

3. in general, perform all duties incident to the office of Chairman and such other duties as may be
prescribed by the Board from time to time.

B. Secretary. The Secretary may, but need not be, a member of the Management Board or of the
Executive Committee. The Secretary shall be responsible for:

1. keeping the minutes of the meetings of the Management Board and the Executive Committee in
books provided for that purpose;

2. seeing that all notices are duly given in accordance with the provisions of this Plan of
Operation;

3. the safekeeping of the books and records and the seal of the Authority, and affixing the seal of
the Authority to all documents, the execution of which on behalf of the Authority under its seal
is duly authorized in accordance with the provisions of this Plan of Operation;

4. keeping on file at all times complete copy of this Plan of Operation of the Authority containing
all amendments thereto: and

5. in general, performing all duties incident to the office of Secretary and such other duties as
from time to time may be assigned to him by the Board.
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C. Treasurer. The Treasurer may, but need not be, a member of the Management Board or of the
Executive Committee. The Treasurer shall be responsible for:

1. custody of all funds and securities of the Authority;

2. the receipt of and issuance of receipts for all monies due and payable to the Authority, and for
the deposit of all such monies in the name of the Authority in such bank or banks as shall be
selected in accordance with the provisions of this Plan of Operation; and

3. in general, performing all duties incident to the office of Treasurer and such other duties as
from time to time may be assigned to him by the Board.

D.  Other officers. In the discretion of the Management Board, there may be a Vice Chairman of the
Board, Assistant Secretary, and Assistant Treasurer. Any two of these positions may be held by the
same person. A Vice Chairman shall be a member of the Management Board and may, but need
not, be a member of the Executive Committee. An Assistant Secretary or Assistant Treasurer may,
but need not be, a member of the Management Board or of the Executive Committee. If a Vice
Chairman is elected he shall, in the absence of the Chairman or in the event of his inability or
refusal to act, perform the duties of the Chairman, and when so acting shall have all the powers and
be subject to ali the restrictions upon the Chairman. Such officers shall perform such duties as from
time to time may be assigned to them by the Board.

E. General Manager. The General Manager shall not be a member of the Management Board. He
shall be the principal operating executive of the Authority and shall have direction of all parts of
actual operations. He shall be responsible to the Board as a principal operating executive of a
public service corporation normally would be. He shall render reports to the Board and perform all
other functions and duties specified for the General Manager in Section 19 below.

Section 15: Election; Term of Office; Qualification

The officers, with the exception of the General Manager, shall be chosen annually by the Management
Board at its annual meeting, or as soon after such annual meeting as newly appointed Directors shall have
qualified. Each officer shall hold office until his successor is chosen and qualified, or until his death, or
until he shall have resigned, or shall have been removed in the manner provided herein.

Section 16: Removal

Any officer or agent elected or appointed by the Management Board may be removed by the Board
whenever, in its judgment, the best interest of the Authority will be served thereby, but in the absence of
dereliction in duty, negligence or malfeasance in office, or any other good cause shown, such removal
shall be without prejudice to the contract rights, if any, of the persons who are removed, provided,
however, the General Manager may be removed only pursuant to any approved contract provisions.

Section 17: Resignations; Vacancies

Any officer may resign at any time by giving written notice to the Management Board, or to the
Chairman, or Secretary. Such resignation shall take effect at the time specified therein, and, unless
otherwise specified therein, the acceptance of such resignation shall not be necessary to make it effective.
Any vacancy in any office because of death, resignation, removal, or any other cause shall be filled for
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the unexpired portion of the term in the manner prescribed herein for election or appointment to such
office.

Section 18: Other Officers and Agents

The Management Board may appoint such other officers and agents as it deems necessary or expedient,
and may determine the duties of them as well as the terms of their holding office.

Section 19: General Manager; Functions; Duties

A.

The General Manager shall be employed under a written employment contract and shall be
responsible to the Management Board.

The function of a General Manager shall be analogous to that of the president of a public service
corporation. He shall, among other things, execute the general policies formulated by the
Management Board and organize the operation of the Authority into departments, each with its own
specific duties and responsibilities.

He shall exercise his best judgment in the determination of the ways and means by which general
policy set forth by the Management Board is to be effectuated.

He shall be the active, operating executive of the Authority and shall prepare plans and annual
budgets; and make suggestions as to policies and any proposals for improvements.

He shall have the full authority and control over all employees of the Authority and shall be
responsible for all department heads or other executives carrying out their assignments.

He shall be responsible for the general supervision of the performance of staff in respect to all such
matters as conformance to approved budgets and to policies and procedures approved by the
Management Board relating to standards, programs inspections, cost control, employee relations
and in-service training.

He shall render regular reports to the Board and perform all other functions and duties specified in
the Plan of Operations for the General Manager.

He shall be furnished with ample transportation and shall be reimbursed for any personal expenses
he may incur in carrying out his responsibilities.

The General Manager shall employ competent department heads for the usual functional
responsibilities for each department.

Section 20: Financial Transactions; Miscellaneous

A.

Contracts. Except as otherwise provided in this Plan of Operation, the Management Board may
authorize any officer or officers, or any agent or agents, to enter into any contract or execute and
deliver any instrument in the name and on behalf of the Authority, and such authority may be
general or confined to specified instances.
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Checks; drafts; etc. All checks, drafts, or other orders for the payment of money, and all notes,
bonds, or other evidences of indebtedness issued in the name of the Authority shall be signed by
such officer or officers, agent or agents, or employee or employees of the Authority and in such
manner as shall from time to time be determined by resolution of the Management Board.

Deposits. All funds, except petty cash, of the Authority shall be deposited from time to time to the
credit of the Authority in such bank or banks as the Management Board may select.

Accounting. A modern accounting system shall be established and installed by a reputable
consulting firm in conformity with accounting principles generally accepted in the utility operation
field. The accounting system shall insure the availability of information as may be necessary to
comply with all applicable regulatory requirements.

Records; inspection; audits. The books, records and property of the Authority, including current
financial and operating statements, shall be kept on file in the office of the Authority and shall be
available for inspection at all reasonable times by authorized representatives of the Tohono
O’odham Nation and, upon notice to the Chairman of the Tohono O’odham Nation, by
representatives of the Secretary of the Interior. The accounts and records of the Authority shall be
audited by an independent Certified Public Accountant at the close of each fiscal year. The results
of such audit shall be included in the reports by the Chairman of the Management Board to the
Chairman of the Tohono O’odham Nation and the Tohono O’odham Council required by
subsection 7A (9) above.

Fiscal year. The fiscal year of the Authority shall be the same as the fiscal year of the Tohono
O’odham Nation.

Insurance. Insurance, including liability insurance, adequate and sufficient to protect the interests
of the Authority and the Tohono O’odham Nation from losses by fire or other disaster shall be
carried on all property of the Authority.

Policies; rules and regulations. The Management Board shall have the power to make and adopt
such policies, rules and regulations, not inconsistent with law and this Plan of Operation, as it may
deem advisable for the management of the business and affairs of the Authority.

Section 21: Rates and Charges

A.

The Management Board shall adopt all rates and charges for utility services which, when adopted,
shall become effective at such time as the Board shall determine. Upon a petition being filed by
five percent (5%) of the affected customers, the Authority shall, after giving such notice as the
Board may determine to be adequate, hold a formal public hearing to review such rates and charges.

Procedures shall be established by the Tohono O’odham Council to provide for appeals of rate
decisions following a public hearing by the Authority to an impartial review board composed of
specialists on utility rates.

The Management Board may, in its sole discretion, negotiate with large users of a particular utility
service for special rates and charges, provided, however, that such negotiated rates shall be
demonstrated to be fair and equitable to all other customers or users of the services of the
Authority.
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CASE STUDY #3: UMPQUA INDIAN UTILITY COOPERATIVE

NOTE: This case study was prepared by Margaret M. Schaff, PC, with the assistance of Ron Doan,
General Manager, Umpqua Indian Utility Cooperative; and Wayne Shammel, Tribal Attorney
for the Affiliated Tribes of the Northwest Indians Economic Development Corporation in
December 2002; and is used herein with permission from the above-mentioned author and co-
authors.
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CASE STUDY #3
UMPQUA INDIAN UTILITY COOPERATIVE
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By
Margaret M. Schaff, PC

With the Assistance of
Ron Doan, General Manager, UIUC
Wayne Shammel, Tribal Attorney

For

The Affiliated Tribes of Northwest Indians
Economic Development Corporation

December 2002

1.0. INTRODUCTION AND DESCRIPTION OF THE UIUC ACCOMPLISHMENT

On October 1, 2001, the Umpqua Indian Utility Cooperative, UIUC, began serving the wholesale
electrical loads of the Cow Creek Band of Umpqua Tribe of Indians at their casino and truck stop
developments near Canyonville, Oregon. About 2.5 megawatts of power purchased from the Bonneville
Power Administration is distributed by UITUC.

About seven other tribal utilities operate in the United States. A few were started and developed by the
U.S. Bureau of Indian Affairs and are now managed by tribal governments. A few were developed during
a casino development project. A few were built from the ground up to serve tribal members on
reservations. A few are “virtual utilities” that contract for power and serve administrative needs of
existing service providers. UIUC is the first to acquire existing utility infrastructure and begin operation
with a different power supplier. Many tribes are considering this option as they negotiate for allocations
of federal hydropower or as they seek to lower their costs or attract other energy businesses.

2.0. TRIBAL BACKGROUND, GOALS AND PHILOSOPHIES

The Cow Creek Band of Umpqua Tribe of Indians was not a federally recognized tribe until the 1980s.
The Tribe always lived in the area off the central Oregon coast. In the 1800s Tribal members were
disbursed by settling homesteaders. Seven families continued traditional ways, and came together over
the years to meet, celebrate, and honor their traditions. These seven families eventually became
integrated into the community, but always kept their identity. The Chairperson of the Tribe, Sue Shaffer,
remembers the seven families coming together in her childhood family kitchen. Notes and records remain
of these meetings, and that documentation assisted the Tribe in proving to the U. S. Department of
Interior that the tribe has been a consistent Indian community since before the white settlers.
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The Cow Creek consider themselves part of their community at large, and strive to remain a community
asset for all people. They work with the local cities and county on numerous projects, and are proud of
the fact that they are one of the area’s largest employers. The beautiful Seven Feathers Casino and
Resort, named after the seven families that kept their traditions alive, contains a beautiful hotel and a
number of wonderful restaurants, and is a welcoming local center for entertainment, drawing visitors from
long distances for conferences and meetings.

The tribal utility is one way the Tribe can continue to keep its costs down and to protect and exercise its
sovereign status, while taking responsibility to self-provide critical electrical infrastructure. It is a way
for the Tribe to diversify its business interests for the tribal members and for the local community.

3.0. THE LEGAL CONTEXT OF TRIBAL UUTILITY FORMATION AND
REGULATION OF UTILITIES ON INDIAN RESERVATIONS

The Federal Power Marketing Administrations, including Bonneville Power Administration in the Pacific
Northwest, and Western Area Power Administration in 15 other Western states, define Indian Tribes as
“preference customers™ eligible to receive inexpensive, cost-based, hydroelectric power from federally
owned dams in the Western United States. Customers of both Bonneville and Western are considering
the formation of tribal utilities to cut costs and exercise their sovereignty.

Bonneville Power has the legal obligation to stand ready to serve all the fluctuating wholesale electrical
needs of preference entities who apply for power’. Therefore, Bonneville Power requires tribes to form
utilities to be eligible to receive electrons and become customers. Western Area Power, on the other
hand, determines who its customers will be every twenty years or so in “Power Marketing Plans™® created
and published through a Federal Register notice and comment process. These plans divide the limited
power available to Western among applying preference entities in the complete discretion of the
Administrator. Most of Western’s customers receive about 25% of their power from Western, and must
find other wholesale sources for power to serve the remainder of their loads. Western, therefore,
determined that tribes need not form utilities to become customers, but they could receive the benefit of
their federal power allocation if Western delivered this low cost power to their current service providers,
who could then lower the rate to tribally designated beneficiaries, or under some other delivery
mechanism not deemed to be a prohibited resale of federal power.

The Cow Creek Band of Umpqua Tribe of Indians desired to form a utility in Bonneville’s service
territory. Cow Creek was served by an investor owned utility, who is not a Bonneville preference entity.
Therefore the Tribe had to create a cooperative or public utility to receive the benefit of federally
generated power.

A first step was determining the jurisdictional authorities for formation of a utility on tribal lands. There
are three possibilities for jurisdiction of any particular reservation action: federal, state, or tribal. All

* Preference is given to public bodies and cooperatives (not for profit), not to investor owned (for profit) utilities
under the Power Marketing Administrations’ authorizing legislation, supr.

> Bonneville’s governing statutes include the Northwest Electric Power Planning and Conservation Act of 1980, 16
U.S.C. 839-839h; The Pacific Northwest Federal Transmission System Act of 1974, 16 U.S.C. 838-838k; The Flood
Control Act of 1944, 16 U.S.C. 825s; The Bonneville Project Act of 1937, 16 U.S.C. 832-832m, and the Federal
Power Act, 16 U.S.C. 824k(i).

® Western Area Power Administration’s governing statutes include the Reclamation Act of 1902, 33 Stat. 814, 43
U.S.C. §§ 391 et seq.; the Flood Control Act of 1944, 16 U.S.C. §§ 825s; and the Department of Energy
Organization Act of 1977, 42 U.S.C. §§ 7101 et seq., 91 Stat. 565, as well as other acts particular to specific river
basins and dam projects within Western’s service area.
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utility actions within federal jurisdiction fall under regulation of the Federal Energy Regulatory
Commission. For Cow Creek, any actions under state jurisdiction would be governed by the Oregon
Public Utilities Commission. Any actions under tribal jurisdiction would be governed by the tribal
Constitution and tribal laws. While a tribal Constitution with very specific powers and authorities was in
place, tribal laws for utility formation, operation, and regulation did not exist. The drafting and Tribal
Council approval of appropriate laws was a part of the utility formation process.

Under the Commerce Clause of United States Constitution, federal jurisdiction generally exists over state-
to-state transactions, and state jurisdiction exists over transactions within a state, unless federal law
preempts state law. Tribal jurisdiction exists within tribal reservation boundaries, unless federal
jurisdiction exists, Congress has granted states the right to regulate a matter, or unless under a complex
balancing of state and tribal interests, the state interest is shown to be greater.” Because electricity is by
nature interstate, since it flows across the entire electrical grid, the Federal Power Act® defines the split
between federal and state jurisdiction over electrical matters. Tribal jurisdiction is not specifically
referenced in the Federal Power Act.’

Under federal and state regulations, the particular facilities and utility actions taking place on the Cow
Creek’s existing utility system had been determined either to be federal or state jurisdictional. These
facilities and actions are referenced in the many federal and state filings the serving utility must complete.
For example, the Oregon PUC traditionally set retail power rates based on the infrastructure, utility costs
and loads, including those on tribal lands. The Federal Energy Regulatory Commission watches over all
wholesale power contracts, and requires open-access transmission on all high-voltage electrical
transmission facilities, and any facilities (even lower voltage facilities) serving wholesale loads. As a
tribal entity, we assumed all actions previously federal would stay federal, and other actions relegated to
state jurisdiction would be analyzed under relevant law to determine whether or not the Tribe would have
jurisdiction.

Tribes have inherent sovereign authority on their reservations to regulate entities doing business on tribal
lands as an essential attribute of Indian sovereignty; it is a necessary instrument of self-government and
territorial management'’. Case law has limited this sovereignty when actions are within reservations, but
not on tribal lands, such as on fee owned lands within reservations“, however, this limitation did not

7 Worchester v. Georgia, 31 U.S. 515 (1832) originally set forth the premise that states do not jurisdiction on tribal
lands. However, this rule has been limited by rulings in other cases, including Montana., 450 U.S. 544 (1981);
Cotton Petroleum Corporation v. New Mexico, 490 U.S. 163 (1989); Strate v. A-1 Contractors, 520 U.S. 438
(1997); Atkinson Trading Co. v. Navajo Nation, 532 U.S. 645 (2001); and Nevada v. Hicks, 533 U.S. 353 (2001).
¥16 U.S.C. §§ 800, et seq.
° However, FERC has determined that under that Federal Power Act, Tribal electrical businesses are not subject to
FERC jurisdiction, see Sovereign Power, Inc. 84 FERC 61, 014, Docket No. ER98-2995-000, Order Disclaiming
Jurisdiction, July 13, 1998.
' See Montana v. U.S., infra. and Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 137 (1982).
" There, absent a treaty of Federal law, a tribe has no civil regulatory authority over non-members, with two
exceptions:
— A tribe may regulate the activities of non-members who enter consensual relationships with a tribe or its
members through commercial dealing, contracts, leases, or other arrangements
— A tribe may retain inherent power to exercise civil authority over the conduct of non-members when that

conduct threatens or has some direct effect on the political integrity, the economic security, or the health

and welfare of the tribe.
See Montana v. U.S., infra. and Big Horn Elec. Coop. v. Adams, 219 F.3d 944 (9thCir 2000). See also Nevada v.
Hicks, 533 U.S. 353 (2001) Land ownership is one factor to consider when determining whether a state also has
jurisdiction. While this ruling has not been interpreted by the Federal Courts as regards jurisdiction over electrical
utility matters within a reservation a strong case is made that both exceptions apply. First, utility companies have
consensual relationships on the reservation by providing service, and by real and personal property rights
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apply to the Cow Creek’s utility formation action since all of the facilities and loads under question were
on tribal trust lands.

A state’s authority to regulate on Indian lands is limited'”. In litigation between Indians and non-Indians
arising out of conduct on an Indian reservation, resolution of conflicts between the jurisdiction of state
and tribal courts has depended, absent a governing act of Congress, on whether the state action infringed
on the right of reservation Indians to make their own laws and be ruled by them.” We determined, and
the State of Oregon did not disagree'®, that any State law that conflicted with a Tribal law regarding utility
matters on the Cow Creek Tribal trust lands would infringe the right of the Tribe to make laws and be
ruled by them". With these rules in mind, and considering that all potential utility facilities exist on tribal
trust land, it was clear that the Tribe, not the State of Oregon had jurisdiction over utility activities on
those lands.

4.0. BPA CONTEXT — SUBSCRIPTION AND STANDARDS FOR SERVICE

All of Bonneville Power Administration’s long-term contracts with its customers were to expire in 2001.
Traditionally, Bonneville wholesale electric power rates have been considerably below market wholesale
power rates'C. However, in the late 1990s their costs had escalated and there was some concern that
Bonneville rates would be higher than the market. Bonneville was at risk of losing its customer base and
ability to repay its debt to the U.S. Treasury. Bonneville held public meetings, called “Subscription”,
throughout 1998 and 1999 to determine the terms and conditions under which its power would be sold,
and to entice its customers to stay with them. Tribal entities participated in the Subscription process to
assure tribal access to Bonneville power'’. Bonneville also held a rate case' to establish its rates for
2001-2006. While the Subscription process was ongoing, it became apparent that Bonneville rates would
in fact likely be below market levels and there would be plenty of customers for Bonneville power. At
the end of Subscription, a Record of Decision was published that gave all new customers a total of only
75 MW of power to apply for at its lowest preference power rates. Other customers needing power in
addition to this 75 MW had to pay a higher market based rate.

The Subscription Record of Decision also set forth the requirements for new utilities. Many
municipalities not served by Bonneville power were considering leasing the local utility facilities to serve

agreements with the tribe and tribal members. Second, one can not regulate or exercise authority over utilities
serving some parcels of land but not others because the same wires serve power to both. A tribe’s economic
security, political integrity and health and welfare depend on basic infrastructure and services such as utility
services.

"2 See Note 4.

3 Montana v. United States, id.,; Strate v. A-1 Contractors, 520 U.S. 438, 453 (1997).

'* At no time did the Cow Creek approach the State of Oregon to address the jurisdictional issue. To do so would
have been seen as the tribe acquiescing to their authority. The existing service provider did, however, tell us that
they informed the State Public Utility Commission of the actions of the Cow Creek Band of Umpqua, and the State
accepted those actions as the proper jurisdiction of the Tribe.

15 However, since the state traditionally created its rate base with the Tribal facilities and loads included, we
determined that Tribal actions would be taken with a consideration of the impacts to the existing service provider’s
loads and facilities that were being removed from their State governed rate base. The existing service provider was
required to meet certain State obligations when any of their facilities are moved from their rate base. We wanted to
properly accommodate the existing utility to assure that the transaction was not confrontational, but business-like.
' Bonneville’s rates are cost based, and the costs associated with hydropower do not include fuel costs.

7 Our appreciation goes out to the Spokane Tribe of Indians and the Columbia Intertribal Fish Commission for their
participation in Subscription and their championing of tribal rights for all tribes in Bonneville’s service territory.

' Bonneville rates are set by formal hearing under 16 U.S.C. 839.
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their residents low cost federal power. If these municipalities would have been allowed to do so,
Bonneville may have had more new customers than they could possibly serve with the existing federal
resource.

Bonneville therefore did not change its policy to allow “virtual utilities” or those who did not own,
operate and maintain their poles and wires and interconnection facilities. The “Standards for Service”
adopted remained consistent with their previous policy of requiring their customers to be traditional
utilities with the following characteristics: 1) be legally formed in accordance with local, state, Federal or
tribal laws, 2) own a distribution system and be ready, willing and able to take power from BPA within a
reasonable period of time, 3) have a general utility responsibility within the service area, 4) have the
financial ability to pay BPA for the Federal power it purchases, 5) have adequate utility operations and
structure, and 6) be able to purchase power in wholesale amounts.

5.0. EXISTING FACILITIES AND CHOICE OF THE LOADS TO SERVE

The Cow Creek do not have a “reservation”. The term “reservation” is a historical federal term for U.S.
territorial lands that were “reserved” from other uses, such as homesteading, either for specific federal,
military, or Indian purposes. The Cow Creek Band of Umpqua Tribe of Indians was not a federally
recognized tribe until long after lands were “reserved” for tribes and subsequently taken or parceled out
by Congress. Instead, Cow Creek, upon its recognition in 1982, purchased properties for development in
the general vicinity of Canyonville, Oregon. Since then, other properties have been acquired. Some are
developed by the tribe, and some have existing businesses or homes that are leased out by the Tribe.
Many of the lands are vacant.

To determine which loads should be included for utility service, the Tribe conducted an analysis of the
existing large loads using information from their current service provider and from utility bills. There
were at least five loads at the Seven Feathers Casino and Hotel complex. All the loads were tribal, but
separate meters monitored and separate bills came for each of the loads, making them separate loads. It
was determined that these loads were sufficient and consistent enough to allow the Tribal utility to buy
power in wholesale quantities (at least | MW). The distribution facilities to these five loads were of
manageable size and were all on tribal property. It was also assumed that the Seven Feathers Truck &
Travel Center under development, which was to have two large loads: the restaurant and the store, and a
number of smaller loads: truck mechanics shops, a truck wash, and a number of offices, would be a good
customer base for the tribal utility. The Tribe determined that other tribally owned lands, while eligible
for service, were too far from the initial service area for economic acquisition of facilities, and were not
needed for service.

The tribal utility service area now covers two main areas, the casino and hotel complex, and the Truck
and Travel Center across Interstate 5. When the utility formation was taking place, the Truck and Travel
Center was under extensive renovation, so new utility distribution facilities were constructed and
interconnect to the older utility distribution facilities at the casino and hotel complex. As other
development occurs, the Tribe will look at the development on a case-by-case basis to determine whether
the tribal utility will serve the load or whether to connect the load to other service provider’s facilities.

6.0. CREATION OF TRIBAL LEGAL AND REGULATORY REQUIREMENTS
After the Standards for Service were published, the Cow Creek had a limited amount of time to meet the

standards and apply to become a new Bonneville customer. Most of the standards could be met by
creation and implementation of tribal laws. The tribal laws legally formed the utility and provided its

Case Study: 88
Umpqua Indian Utility Cooperative



management and operational and rate setting structure within the tribal government. The laws assisted the
Tribe in being able to acquire the existing distribution system. The laws created utility standards and a
general utility responsibility for the service area. Lastly, the laws clarified sovereign immunity issues so
Bonneville would have legal recourse against the Tribe if payments were not made for power, and so the
utility would have legal authority to pursue claims against it. A detailed tribal code was drafted,
redrafted, and then approved by the Tribal Council. [A copy of the code is attached as Exhibit A to this
case study].

Because the Tribal Council was fully supportive of the efforts to form the Umpqua Indian Utility
Cooperative, or “UIUC”, and the tribal staff was engaged in the process with an attitude of cooperative
determination, the internal issue of utility formation and issues of drafting and passing the tribal legal
code went very smoothly.

The more challenging issues were 1) whether the Tribe could either negotiate for or require its serving
utility to sell them the utility facilities on tribal lands'®, and if so, 2) whether the existing utility company
would provide the intermediary transmission service between the wholesale Bonneville system 30+ miles
away, and UIUC distribution utility service.

The existing serving utility has an internal policy that none of their facilities are for sale. Therefore, the
Tribe did not have the option to negotiate for the facilities. A legal taking or condemnation was the only
option. The existing service provider was, however, cooperative and all activities were amicable. A
company representative was interviewed by the Associated Press for a news article after UIUC was
operational. The spokesperson stated that they understood the Tribe’s right to sovereignty, and
conversely, the Tribe understood their responsibility to their customers and shareholders.

Because the United States holds title to Indian lands and real property in trust for tribes, any
condemnation of real property was required to be instituted by the United States Department of Justice on
behalf of the Tribe. However, any acquisition of personal property **was within Tribal jurisdiction.
Whether property is real property or personal property is determined by the law of the place where the
property is found, therefore, the Tribe passed a law stating that utility facilities which are not subject to
real property agreements are deemed to be personal property. The utility facilities were not subject to any
real property agreements.

Next, another tribal code, this one establishing an eminent domain, or condemnation process for personal
property on the reservation was established. The procedures and standards in the tribe’s condemnation
law are similar to the procedures and standards in federal condemnation law and procedure.

The condemnation law grants the tribe the authority to condemn personal property under the Tribe’s
Constitution, and provides subject matter jurisdiction over condemnation cases in the previously
established Tribal Court system. The law, however, is thereafter mostly a procedural law, which instructs
the Tribe in filing procedures, and the tribal court clerk in responsive actions. Upon appropriate filing of

' Often, when utilities build new lines to new homes or businesses, they require the new customer to pay for the
installation of the lines. All Tribes should have regulations on their books that state that any such upgrades paid for
by the Tribe are owned by the Tribe, and as a condition of using the lines the utility company is required to operate
and maintain them. Other times, utility rules and policies (called line extension policies) allow the utility to add new
facilities to their rate base without charging the customer, but simply including the cost of the new infrastructure in
the existing rate base.

%% Real property is land and land rights. Personal property is a thing that can be owned. Infrastructure on land is
sometimes considered real property and sometimes it is not. For example a house is usually real property and a
“Tuff Shed” is usually personal property.
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the action and payment of estimated just compensation under tribal law, just as under Federal
condemnation law, the facilities automatically become the property of the Tribe.

The only issue after transfer of the facilities was whether the check for estimated just compensation for
the facilities, which was filed with the action, would be accepted by the previous owner of the facilities as
just compensation. The value of the facilities was fairly easy to estimate and not controversial, as all the
facilities were listed, and were identified as standard electrical distribution technology. They were fairly
new facilities in good condition. The previous owner did not dispute the estimated just compensation in
Tribal Court, but cashed the check with its restrictive endorsement, completing the eminent domain
action.

In addition to the facilities acquired, the Tribe hired an engineering company to design and build out
additional distribution facilities to the tribal utility loads at the new Truck and Travel center across
Interstate 5 from the existing Casino and Hotel complex. The acquired distribution facilities, and the
newly constructed facilities, most of which are underground, make up the distribution system owned by
the Tribe. The system was transferred to the Umpqua Indian Utility Cooperative upon its creation.

With regard to the second question, whether the existing utility would agree to “wheel” the power
between Bonneville’s system and the UIUC system, the issues was resolved under Federal law and
policy. Because the UIUC system is a wholesale power provider, meaning they provide service to more
than one load and purchase power in bulk from a wholesale provider, they are entitled to the open access
use of the “transmission system” of the intermediate utility to serve their wholesale loads. Even though
parts of that “transmission system” are a very low voltage of 12 kV and were previously considered State
jurisdictional distribution before the formation of UIUC, it became “transmission” under Federal
jurisdiction for purpose of open access wheeling of Bonneville power to a wholesale customer. Should
the service provider have refused to provide wheeling, UIUC could have filed an action under the Federal
Power Act and under FERC Order 888 rules®' with the Federal Energy Regulatory Commission to require
the transmission service.

7.0. ECONOMIC ANALYSIS METHODS

The main tribal goal in establishing UIUC was to create a cost savings for the Tribe. Therefore, early in
the process, financial models were created to compare the existing utility costs to new utility costs. At
every step of the way, when financial assumptions were clarified, or if costs changed, the models for
Income Projections and Proforma Cash flow Statements were run to make sure the financial goal was
likely to be met.

Under the financial models, utility costs were measured by kilowatt hour*?, a common method of
measuring utility costs, and often the unit used to describe utility rates (the existing utility rate for the
Cow Creek Tribal loads was an already low 4.85 cents/kwh). The costs per Kwh for both the existing
service and the UIUC service were broken down into their components. The components included a
demand charge®™, energy charges for high load hours, energy charges for low load hours™, load variance

2118 C.F.R. § 35.28.

2 A kilowatt hour (Kwh) is enough electric power to keep ten 100-watt light bulbs (1 Kilowatt) on for one hour.
* A demand charge is the portion of a wholesale rate that usually pays for the capital infrastructure of generators.
This is a set fee per month, but can be estimated to cost a certain amount per Kwh.

** Energy charges are the commonly the portion of a wholesale rates that pays for the fuels, etc. necessary for the
creation of electricity. The energy charge is greater when more electricity is purchased. Electricity is priced
differently if it is purchased on a heavy load hour or “on-peak” (when there is more call for electricity and more
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rate®, transmission charges®, ancillary services charges”’, operation and maintenance charges,
administrative charges, and debt service.

Throughout the utility formation process our assumptions for both Bonneville rates and the existing
service provider’s rates were just that-assumptions. While the existing utility retail rates were known, the
company was petitioning for rate increases due to the massive confusion in the utility markets in 1999 and
2000. Bonneville’s power rates are set for 5 year periods, and their rate case for the first part of our

10 year contract period was not completed until very soon before our contract had to be signed. Then,
due to the severe drought affecting the Pacific Northwest hydroelectric capacity, and the energy market
issues, Bonneville upwardly amended its rate filed before the Federal Energy Regulatory Commission. In
addition to the amendment, the rate has three “Contract Rate Adjustment Clauses” which could raise the
rates upon certain contingencies during the 5 year rate period. Bonneville’s transmission rate case was
also underway; making the delivery costs an unknown.

The Tribal Council, however, did not waiver in its support for the tribal utility. Historically, the
Bonneville rates have been well below the market rates, and Tribal leadership had faith that the rates
would remain stable, or at least no more unstable than the alternative service providers. As a tribal utility,
the Tribe would have a greater voice in decisions and a new avenue to participate in those decisions.
Right before the contracts were to be signed, the rates were finally set, showing a cost savings to the
Tribe.

8.0. MEETING THE STANDARDS FOR SERVICE

A question of timing arose during the utility formation process. Technically, if the existing service
provider was not bound by state utility rules, and if the Tribe did not have any utility rules, the existing
utility was totally unregulated. If the existing service provider wanted to play hard-ball, they could have
decided to shut down all service to the Tribal facilities as a negotiating tool. To avoid this concern, the
first action taken by the Tribal Council was to pass a Resolution requiring continuity of utility service by
existing providers, except for emergencies, until the franchise for utility services was changed. Penalties
for intentional service interruptions were set to enforce the rule. This rule allowed the Tribal Council to
set the date for the switch-over of service to UIUC.

After passage of that Resolution, and later passage of the Tribal Utility Code and the Tribal
Condemnation law, the Tribe appointed the Utility Board (who initially was the Tribal Council) and
management for the utility, who then began making utility formation decisions. After the condemnation
action was complete, an RFP was issued for maintenance and operational assistance of the new utility.
During all this time, the existing service provider continued to provide service. After the maintenance
contractor was chosen, and utility staff was in place, the utility was ready for operation.

generators are running) and if it is purchased on a light load hour, or “off-peak” when there is less call for electricity
and more generators are available.

> This is part of the Bonneville power rate structure.

*® This is the payment to use both the Bonneville transmission system and the transmission system of the
intermediate service provider. As is its custom under contracts called “General Transfer Agreements” Bonneville
usually does the negotiating for all the transmission needs of its customers to serve federal power to the load. While
UIUC does not have a traditional General Transfer Agreement, Bonneville negotiated wheeling service to our load
on our behalf.

*" These are charges for power and actions needed to support the transmission system stability.
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Throughout the process, Cow Creek, and then UIUC kept in close touch with Bonneville. The Tribe had
to be sure their actions would likely meet the Standards for Service, and that we would be offered
contracts for power and transmission”. Bonneville staff was very helpful in providing guidance
regarding the Standards. UIUC worked with both Bonneville’s Power Business Line, to assure the
Standards for Service were met; and the Transmission Business Line, to assure that our facilities and
meterggwere compatible to the Bonneville system, and acceptable under the Bonneville Transmission
Tariff™.

Six months prior to the earliest date the contracts could go into effect, Bonneville required all potential
new customers to send them a Letter of Intent to purchase preference power from Bonneville, describing
their utility formation activities. The Letters of Intent were taken on a first-come-first-served basis in
order to receive a share of the available 75 MW. We were informed soon after our submission that we
had made the cut, along with one other tribal utility and one municipal utility™, and we would receive a
share of the 75 MW. We were required within 3 months to sign a Contingent Power Sales Contract with
Bonneville, and to finalize negotiations of a Transmission Contract. Negotiations were successfully
completed and the Contingent contract and the Transmission contract were signed. Then, in order to
show that all contingencies in our contract were removed, we had to prove that the Standards for Service
were met.

Approximately three weeks prior to the first available in-service date, we sent our Bonneville Power
Business Line Account Executive a binder of documentation demonstrating that we met the Standards for
Service. UIUC showed that it was legally formed under tribal laws, that we owned a distribution system,
that the tribal laws gave UIUC a general utility responsibility in the service area, that we had the financial
ability to pay Bonneville for power and services with an established bank account and related accounting
and billing systems, that we had a maintenance contract and hired appropriate utility staff, and that our
loads were sufficient to purchase power in wholesale amounts. We also showed that we had signed a
Network Integration Transmission Service Agreement with the Bonneville Transmission Business Line.

Bonneville agreed that we met the Standards and service was set to begin on October 1, 2001. On
midnight of that day, service transitioned without as much as a flicker of lights in the casino.

9.0. CONCLUSION

UIUC has now joined a number of regional utility groups including the Oregon Rural Electric
Cooperatives Association and the Oregon Electric Cooperatives Managers Association. The General
Manager is a member of Bonneville’s “kitchen cabinet” a non-decision making advisory group to
Bonneville Power Administration. UTUC will be eligible to become a member of RTO West, the new
Regional Transmission Organization mandated by the Federal Energy Regulatory Commission to oversee
the high-voltage power transmission system in the Western United States. The input of tribally owned
utilities is important. The utility industry and the federal and state regulators are just now understanding
that Indian tribes have sovereign rights on their lands and that many energy rights-of-way and energy
generation facilities and hydroelectric facilities cross or impact Indian lands and cultural resources. To
avoid issues with tribal governments, tribes should be part of up-front planning efforts and not just an

% In the event we did not meet the Bonneville Standards for Service, we could have either postponed the in-service
date or we could have purchased wholesale power elsewhere, probably from the existing service provider and
therefore kept the lights on. However, the costs of doing this were unknown.

** Bonneville’s staff and management were very helpful in the utility formation process and we appreciate and
acknowledge their assistance and guidance.

%% The other tribal utility signed a Contingent Contract and is working toward meeting the Standards for Service.
The municipal utility also condemned their local distribution system and is now an operational Bonneville customer.
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afterthought. Tribal invitation to participate in utility industry efforts is the open door to cooperation and
effective energy projects.
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APPENDIX C

COW CREEK BAND OF UMPQUA TRIBE OF INDIANS
TRIBAL LEGAL CODE

TITLE 300

Umpqua Indian Utility Cooperative
300-10 PURPOSE AND AUTHORITY
300-10-10 Authorization and Repeal of Inconsistent Legislation.

The Cow Creek Band of Umpqua Tribe of Indians is organized under the Indian Reorganization Act of
June 18, 1934 (48 Stat. 984); the provisions of the Cow Creek Band of Umpqua Tribe of Indians
Recognition Act of December 29, 1982 (P.L. 97-391), as amended by the Cow Creek Band of Umpqua
Tribe of Indians Distribution of Judgement Funds Act of October 26, 1987 (P.L. 100-139); and the Cow
Creek Tribal Constitution, duly adopted pursuant to a federally supervised constitutional ballot, on July 8,
1991.

Pursuant to Article III, Section 1 of the Tribe’s Constitution, the Cow Creek Tribal Board of Directors is
the governing body of the Tribe. Pursuant to Article VII, Section 1 (d) of the Tribe’s Constitution, the
Board has the power to “administer the affairs and assets of the Tribe”. Pursuant to Article VII, Section
1 (g) of the Tribe’s Constitution, the Board has the power to “manage all economic affairs and enterprises
of the Tribe...”. Pursuant to Article VII, Section 1 (i) of the Tribe’s Constitution, the Board has the power
to “enact ordinances and laws governing the conduct of all persons or tribally-owned land; to maintain
order and protect the safety, health, and welfare of all persons within the jurisdiction of the Tribe; and to
enact any ordinances or laws necessary to govern the administration of justice, and the enforcement of all
laws, ordinances or regulations...”. Pursuant to Article VII, Section 1 (1) of the Tribe’s Constitution, the
Board has the power “to enter into loan agreements, joint venture business partnerships, to assign
business or other income as collateral for loans, and to enter into other financial arrangements as required
for the development and management of business enterprises or land acquisition, including the enactment
of such ordinances as are necessary and appropriate.” Pursuant to Article VII, Section 1 (r) of the Tribe’s
Constitution, the Board has the power “to enter into grant and contract agreements with any Federal, state,
county, local or other agency, or private or charitable foundation or organization and to submit grant and
contract applications to such agencies, organizations, etc.” Pursuant to Article VII, Section 1 (s) of the
Tribe’s Constitution, the Board has the power “to develop and implement comprehensive short-term and
long range plans for the Tribe.” Pursuant to Article VII, Section 1 (t) of the Tribe’s Constitution, the
Board has the power to “have such other powers and authority necessary to meet its obligations,
responsibilities, objectives, and purposes as the governing body of the Tribe”.

Pursuant to the foregoing and the Tribe’s retention of the full spectrum of sovereign powers, the Board
has the authority, desires to and does hereby establish this Title 300 and the Umpqua Indian Utility
Cooperative as an entity of tribal government in order to further the best interests of the Tribe, its
members and their communities and for the purposes of acting as a tribal utility, which requires managing
the natural gas, electrical, energy, water, sewer, telecommunications, and minerals utility functions of the
Tribe, and to regulate all utility matters of third parties on the Reservation, and for the purposes of
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facilitating economic development of the Reservation, and providing and saving tribal revenues by
effectively managing tribal utility resources.

Any prior Tribal regulations, resolutions, orders, motions, legislation, codes or other Tribal laws which
are inconsistent with the purposes and procedures established by this Title 300 are hereby repealed to the
extent of any such inconsistency.

300-10-20 Definitions

As used in this Title 300:

(a) “Board” means the Umpqua Indian Utility Cooperative Board of Directors.

(b) “Reservation” means all lands of the Tribe and any lands which may in the future come within the
jurisdiction of the Tribe by any lawful means.

(c) “Tribe” means, and “Tribal” refers to, the Cow Creek Band of Umpqua Tribe of Indians.

(d) “Umpqua Indian Utility Cooperative” refers to the entity of tribal government established in 300-10-
10. It may also be herein referred to as the “Utility”.

300-10-30 Period of Duration

The Utility shall be perpetual, or until this Charter is revoked or surrendered by action of the Board.

300-10-40 No Utility Profits

The Utility shall be operated on a not-for-profit basis and any and all Utility earnings and income shall be

reinvested into the Utility to further its operations and purposes.

300-10-50 Purposes of Umpqua Indian Utility Cooperative

(a) The purpose for which the Utility is organized is to provide an entity through with the Tribe may
exercise all natural gas utility, electrical utility, other energy utility, water and sewer utility,
telecommunications utility, and mineral use and development functions for the benefit of the Tribe,
and to regulate all such utility matters of third parties on the Reservation.

(b) The Utility may provide services within the Reservation and outside of the Reservation pursuant to
applicable law.

300-20 POWERS AND UTILITY RESPONSIBILITIES

300-20-10 Utility Powers

The Utility is authorized to do the following:
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(a)

To sue in the name of the Utility and to permit suit against itself in the name of the Utility in courts
of competent jurisdiction, preserving the privileges and immunities it enjoys by virtue of its status as
a subdivision of the Tribe, provided, that the Utility may only waive the defense of sovereign
immunity in suit in accordance with the applicable procedures of Tribal law and provided further that
no judgment lien, garnishment or attachment may be made upon any property or income of the
Utility other than that property or income belonging to the Utility and specifically mortgaged,
pledged or assigned as collateral for its corporate debts or liabilities in writing approved by the
Utility Board.

(b) To engage in any lawful act necessary to fulfill the purposes set forth in Section 300-10-50 hereof;
(c) To buy, sell, lease, and otherwise acquire and own and maintain personal property, interests in real
property, and commodities which are necessary or proper for the carrying on of a utility business.

(d) To carry on its business either within or outside of the exterior boundaries of the Reservation.

(e) To purchase, take by gift or bequest, hold, assign, mortgage, pledge, sell and dispose of any bonds,
securities, or evidence of indebtedness created by any other corporation, utility or organization that is
in existence under the laws of the United States, any state, Indian tribe, nation, government, or
country and to exercise all the rights, privileges and powers of such ownership.

(f) To enter into and make contracts of every kind and nature with any person, firm, association, utility,
corporation, municipality, nation, Indian tribe, state, body politic or other entity.

(g) To incur debts, borrow, and secure the payment of any capital in any lawful manner, including the
sale or other disposal of bonds, indentures, obligations, negotiable and transferable instruments and
evidence of indebtedness of all kinds.

(h) To apply for, register, or otherwise acquire, and use any trademark, trade name, patent, invention, or
process used in connection with or secured under letters patent, and to grant, sell and give licenses in
respect thereto.

(i) To apply for, purchase or acquire by assignment, transfer or otherwise, and to exercise, carry out and
enjoy any license, power authority, franchise, concession, right or privilege which any government or
authority or any corporation or other public body may be empowered to enact, make, or grant.

() To employ or appoint employees, agents, or contractors and to define their duties and fix their
compensation.

(k) To sell, convey, mortgage, pledge, lease, exchange, transfer or otherwise dispose of business
property or assets in the usual or regular course of its business to the extent not conflicting with
applicable law.

(I) To adopt by-laws and other policies for the regulation of the internal affairs of the Utility consistent
with this Title 300.

(m) To pay pensions and establish pension plans, pension trusts, profit-sharing plans, and other incentive
plans for any or all of its directors, officers and employees.

(n) To apply for and administer grants consistent with the Utility purposes.
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(o) To pass, publish, and administer rules regarding the use of utility facilities by third parties within the
Reservation.

300-20-20 Limitations on Corporate Powers

The Utility shall have no power:

(a) To expressly or by implication enter into any agreement of any kind on behalf of the Tribe.

(b) To pledge the credit of the Tribe.

(c) To dispose of, pledge, or otherwise encumber real or personal property of the Tribe, except as
explicitly authorized in properly executed and approved lease or other agreements between the
Utility and the Tribe or the Utility.

(e) To waive any right, privilege, or immunity of the Tribe or to release any obligation owed to the Tribe.

(f) To sell or otherwise dispose of all or substantially all of the Utility’s assets without prior written
consent of the Board by resolution duly adopted in accordance with applicable Tribal law.

(g) To own real property in fee simple title.

300-20-30 Special Utility Responsibilities

In exercising its utility function within the boundaries of the Reservation, the Utility shall adhere to the
following principles:

(a) Any service provided to the general public shall be provided in a manner that is non-discriminatory
and based on publicly available criteria, except that the Utility may provide preference to members of the
Tribe.

(b) All rates for services shall be reasonable and consistent with sound business principles and consistent
with Section 300-10-50, above.

(c) All rates for standard services shall be publicly available to customers.
(d) Except in emergency situations, the Utility shall use reasonable efforts to include the customers within
the boundaries of the Reservation in the decision making processes which it undertakes for decisions

directly affecting service within the Reservation.

(e) All powers of the Utility shall be exercised in good faith and in a manner which is believed to be in the
best interests of the Tribe and Utility customers.

300-30 UTILITY BOARD AND OPERATIONS
300-30-10 Utility Board
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(a) The business affairs of the Utility shall be managed by its Utility Board. A majority of the Utility
Board shall be members of the Tribe. The Utility Board shall in all cases act as a board, regularly
convened, by a majority vote, and they may adopt such rules and regulations for the conduct of their
meetings and the management of the Utility as they may deem proper as long as such rules or
regulations are not inconsistent with this Title. A Utility Board member’s duties shall be performed
in good faith, in a manner the member believes to be in or not opposed to the best interests of the
Utility, and with such case as an ordinarily prudent person would use under similar circumstances in
a like position.

(b) The initial Utility Board shall consist of the Cow Creek Tribal Board of Directors. Thereafter, the
number of Utility Board Members shall be five, but may thereafter be increased or decreased at any
time by a duly adopted resolution of the Board.

(c) A Chairperson and a Vice Chairperson shall be chosen by the Utility Board. The Chairperson shall
be responsible for presiding over meetings of the Utility Board. The Vice Chairperson shall assume
the duties of the Chairperson in the absence of the Chairperson. In the event of a tied vote, the vote
of the Chariperson shall break the tie. A quorum of Utility Board Members shall consist of a
majority of Utility Board Members. A quorum shall not be deemed to exist if the majority of Utility
Board Members present are not Tribal members. In the event of a quorum not being present, a lesser
number may adjourn the meeting from time to time without further notice.

(d) Regular or special meetings of the Utility Board may be called upon the request of the Chairperson
or of any two Utility Board Members. Notice of meetings, other than the regular meeting shall be
given by service upon each Utility Board Member in person orally at a preceding meeting; or by
telephone or mailing to the last known post office address of the member, at least three days before
the date therein designated for such meeting, including the day of mailing. Such notice shall specify
the time and place of such meeting, and the business to be brought before the meeting. No business
other than that specified in such notice shall be transacted at any special meeting.

(e) Each Utility Board Member shall have one vote. A majority of a quorum shall carry any issue,
except in the case of a tie.

(f) The Utility shall hold an annual meeting with the Board beginning with the year 2000. The meeting
shall be for the purpose of reporting on the annual activities and transacting any business that may
come before the Utility Board. Notice of the meeting shall be posted at the Tribal offices at least 30
days in advance of the meeting.

300-30-20 Compensation for Board Members

(a) The Utility Board members shall receive such expense salary or compensation for their services as
may be determined by the Board.

(b) Utility Board members shall be entitled to compensation for their expenses, including travel expenses,

incurred in the discharge of their duties. All requests for reimbursement must be made in accordance
with policy and must be approved by the Utility Board Chairperson.

300-30-30 Terms
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(a) Utility Board Members shall be appointed for staggered terms: one position for an initial period of 1
year, two positions for an initial period of 2 years, and two positions for an initial period 3 years.
Thereafter, all terms shall be for 2 years.

(b) Utility Board Members may resign by submitting written notice of their resignation, and such
resignation shall be accepted by the Board at the next Board meeting.

(c) Any Utility Board Member may be removed for cause by a majority vote of the Board at a duly called
meeting after the Board has had the opportunity to fully review the matters constituting cause for removal
and after allowing any affected utility director to appear before the Board and respond to the allegations
which constitute cause for removal. Cause for removal shall be limited to the following:

1. Such Utility Board Member has failed to attend any four meetings of the Board out of
any eight consecutive meetings, unless any of such absences is excused by the Board; or

2. Such Utility Board Member has, during his or her term on the Board, been convicted
of any crime reflecting upon such member’s honesty or ability to fulfill the fiduciary obligations
imposed by law upon such member; or

3. The Utility Board has found, in a meeting where the topic was scheduled for
discussion, that the Utility Board Member has committed malfeasance or breached his fiduciary
duty to the Utility.

(h) A vacancy shall exist from the date of any Utility Board meeting at which a Utility Board Member is
removed or whose resignation is accepted as provided herein.

(i) The Board will name new appointments to fill any vacancies in the Utility Board within thirty days of
the Utility Board meeting where such vacancy occurs. Any vacancy created by the expiration of a
Utility Board Member’s term may be filled with the exiting Utility Board Member.

300-30-40 Eligibility to Serve

(a) To be eligible for election to the Utility Board an individual must be at least 18 years of age, a
resident of the Tribe’s federal service area knowledgeable and have experience in one or more of the
following fields:

1. financial management,

2. human or natural resources,

3. utility management,

4. law,

5. engineering, or

6. economic development.

(b) A Utility Board Member shall vacate his office if during the term of the office he or she shall be a

party to a contract for profit with the Utility that presents a conflict of interest with the fiduciary duties of
the Utility Board Member.

300-30-50 Authority of the Utility Board

(a) The Utility Board shall manage the general affairs and business of the Utility. The Directors shall in
all cases act as a board, regularly convened, by a majority vote, and they may adopt such rules and
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regulations for the conduct of their meetings and the management of the Utility as they may deem proper,
not inconsistent with this Title, and applicable tribal or federal law.

(b) The Utility Board shall have the authority to exercise corporate powers to manage the following utility
functions on behalf of the Tribe:
1. Natural gas
2. electricity
3. other energy
4. water
5. sewer
6. telecommunications
7. mineral use and development.

(c) The Utility Board shall have the authority to exercise the Utility powers over utility functions by

adopting and administering rules for the regulation of third parties’ activities involving these utility
functions on Reservation lands.

300-30-60 Officers

(a) All the officers of the Utility shall be appointed by a majority vote of the Utility Board at such time as
the Utility Board requires such appointment.

(b) The officers of the Utility will be the General Manager, the Assistant General Manager(s), the
Secretary and the Treasurer. Any two or more offices may be held by the same person. The Utility
Board may by resolution add additional officer positions at any time.

(c) An Officer shall vacate his office if during the term of the office he or she shall be a party to a

contract for profit with the Utility which presents a conflict of interest with the fiduciary duties of the
Officer.

300-40 ASSETS AND LIABILITIES
300-40-10 Assets

Subject to the contractual rights of others, including the Cow Creek Band of Umpqua Tribe, the Utility
shall have as its assets:

(a) All property of the Tribe transferred to the Utility subject to any conditions set out in the Board’s
resolution authorizing the transfer of such properties,

(b) All real or personal property whether of a tangible or intangible nature otherwise acquired.
(c) Funds acquired by grant, gift, loan, or by other means,

(a) All earnings, interest, dividends, accumulations, contract rights, claims and other proceeds arising
from the above listed assets.
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300-40-20 Funds and Accounting

(a) All cash assets shall be deposited, invested, re-invested, or paid out pursuant to the contractual
obligations of the Utility and in accordance with the standards of prudent business practices so as to
ensure the continued existence, integrity and viability of the Utility. Assets of each of the different
utility functions shall be segregated for banking and accounting purposes.

(b) An accounting system shall be established and used by the Utility in conformity with generally
accepted accounting principles. The accounting system shall insure the availability of information
as may be necessary to comply with common utility standards.

(c) The Utility Board shall, at least quarterly, report in writing to the Tribal Board of Directors on the
financial and operating status of the Utility.

(d) The Utility shall, within 120 days following the close of the Utility’s fiscal year, submit to the

Board an audited financial statement showing the status of the Utility as of the last day of the
Utility’s fiscal year. An audited statement may be waived in writing by the Board.

300-50 GENERAL PROVISIONS

300-50-10 Severability

If any section, or any part thereof, of this Title 300 or the application thereof to any party, person, or
entity in any circumstances shall be held invalid for any reason whatsoever by a court of competent
jurisdiction or by federal legislative enactment, the remainder of the relevant section or part of this Code
shall not be affected thereby and shall remain in full force and effect as though no section or part thereof
has been declared to be invalid.

300-50-20 No Waiver of Sovereign Immunity; No Retroactivity

Nothing in this Title 300 shall provide of be interpreted to provide a waiver of the sovereign immunity of
the Tribe or any of its governmental officers, employees and/or agents.

300-50-30 Amendment or Repeal of Umpqua Indian Utility Cooperative Code

After this Title 300 becomes effective pursuant to Section 300-50-40 below, this Umpqua Indian Utility
Cooperative Code shall not be amended or repealed other than by passage of a Resolution approved by a
vote of 8 members of the Board.

300-50-40 Effective Date

This Title 300 shall be effective upon adoption hereof by Resolution approved by no less than eight (8)
members of the Tribal Board of Directors by roll call vote.
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