Inn the Matier of*

Golden Qpporfunity, Inc,

(freozers)

BEFORE, 1HE
U.S, DEPARTMENT OF YENDRGY
Washington, D.C. ZQSSS "

Case Nuohber:  2013-SE-1418

e T e M T’

MPROMISE AGREDMI‘NT

The U.S, Department of Energy (“DOE”) Office cf the General Counsel initiated case
" number 2013-SE-1418 against Golden Opporhi lil Ino; (“Golgden Opportunity” or

“Respondent™) after DOE testing revealed that
distributed h
as basic models Golden and GFC69, rospectively, may|not meet the applicable

energy conservation standavds See 10 CF, R § 430.32(a). Respondent and DOE, by
their authorized representatives, hereby enter into this Compromise Agreement for the

purpose of settling this speclfic enforcement actiun '
I.  DEFINITIONS . :

freazer basm models

Inited Eatates by Golden Opportonity

r

For the putposes of this Compromise Aglcemant, the foi!owmg definitions shall apply:

al

b,

C

“Act” means the Energy Policy and Consct vatlon /\ct of 1975, as amended,
42 U.5.C, § 6291 et seq. ! ; i

"“Bagic Model Golden GFC51” means atl unils of ali freezer models

manufactured b that have the same primary encrgy source and have
essentiatly identical electrical, physical, and functio

1a] characterlstics that
affect energy consumption as baslo mode**  and that were
privately labeled by Golden Opportunity undet Iden brand, including
all units of Golden-branded mode] GFC51.
“Basic Model Golden GFC69” meangs all units of al[ freezer models

manvfactured b that have the same plimary energy source and have
essentially identical electrical, physical, and functional characteristios that

affect energy consumption as basio mochF and that wero
privately labeled by Golden Opportunity under the Golden brand, including
all units of Golden-branded model GBCE9, l

“Basic Model ﬂ meavs, regardless of label all units of all
frcezor models manufactur that have Ihq. same primary energy

source and have essentially rdenhcal clectrical, physical, and functional
characteristics that effoct energy consumption as the freezers distributed as

: |
“Basic Model q” meaps, regardless of _laba!, all units of all
fieezer models manufactured by - that have th‘.’? same primary energy

i
1
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3., Baslc Model Golden GFC51 does not meet the qpplicablc f‘adm al encrgy
conservation standard, set forth at 10 C.F.R. § 430.32(a), with the units tested by
DOE conswming an average of approximately tmnty-eight percent (28%) more
than the relevant standard; and

4. Basic Model Golden GFC69 does not meet the applicable federal energy
conservation standard, set forth af 10 C.F.R. § 430.32(a), with the units tested by
DOE consuming an average of approximately ﬂﬁy-ﬁve percent (55%) more than
the relevant standard;

WHEREAS, Respondent has cooperated fully with DOE in conncctlon with this
Investigation; and

WHEREAS, DOE, as the agency charged with developing and'administering a balanced
and coordinated national energy policy, concludes that this Compromise Agreement
properly balances the policies recognized in the Bnargy l’ollcy and Conservation Act and
is the appropriate way to resolve this maiter;

NOW, THEREFORE, in consideration of the foregoing and thé mutual agreements set
forth below, the sufficiency and adequacy of which are hereby acknowledged, the Parties
agree as follows:

IIL, TERMS OI' THE AGREEMENT

1. Obli
a.

b,

¢

tions of Regpondent,

Respondent agrees to abide by the terms of the Notrce of Noncompliance
Determination for case number 2013-SE-1418, .

As of the effective date of this Compromise Agtcement, Respondent will not
import, or otherwise distribute in commerce in the United States, any units of
thc* Basic Models under any model munbc:(s), including Golden
GFCS51 and Golden GFC69, !

Respondent will ensure that any individual model ntmber vsed to designate
any refrigerator, reﬁ‘igerator-frca/er, or freezer that lt impotts, ot otherwise
distributes in commeree in the United States, will be sufficlently distinct from
the model numbers used to designate or label'the indivldua[ models within the
Golden Basic Models, including Basic Model Golden GFC51 and Basie
Model Golden GFC69, to avold confusion in the ma?kctplace.

Respondent will not import, or otherwise distribute in commmerce in the United
States, a modified or retrofitted version of any of thé Golden Basic Models
under any model number(s) without DOE’s express permission in the form of
a Notice of Allowance. Prior to DOE considéring whether to issue a Notice of
Allowance, Respondent must submit test data and désign modification
information to DOE demonstrating that the modified basic model’s energy
consumption characteristics are different from those! of the relevant Golden
Basic Model, ; :

Within fifteen (15) calendar days following the effcdtiva date of this
Compromise Agreement, Respondent will submit a $worn affidavit regarding
units of each of the Golden Basic Models in Respondent’s possession or
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confrol within the United States as of the effective date of this Compromise
Agreement, If there are no units of any of the Golden Basic Models in
Respondent’s possession or contro] within l!jc United States as of the effective
date of this Compromise Agreement, the affidavit must state that fact. If any
such units do exist, the affidavit must list all units of each of the Golden Basic
Models in Respondent’s possession or confrol within the United States as of
the effective date of this Compromise Agreement, and must List the units by
basic model number, brand name, private labeler model number, and serial

number,

. |
f,  Within sixty (60) calendar days following the effective date of this
Compromise Agreement, Respondent will either export or destroy all units of
each of the Golden Basic Models that were in Respondent’s possession or
control within the United States as of the effeotive date of this Compromise
Agreement, " ‘

g If Respondent is required, pursnant to paragraph ITL 1.1, to export or destroy .
any units of any of the Golden Basic Models, and if Respondent chooses to
expori any such units, then within ninety (90) calendar days following the
effective date of this Compromise Agreement, Respondent will submit to
DOE a sworn affidavit attesting to the exportation of the units of each of the
Golden Basic Models, identified by basic model number, brand name, private
labeler model number, and serial number, that have;been exported.
Respondent will also provide to DOE & list of the units exported and Bills of
Lading demonstrating that the units were exported, |

h, If Respondent is required, pursuant {o paragraph IIL1.£, to export or destroy
any units of any of the Golden Basic Models; and if Respondent choosos to
destroy any such units, then within ninety (90) calendar days following the
effective date of this Compromise Agreement, Respondent will submit to
DOE a sworn affidavit attesting 1o the destriction of the units of cach of the
Golden Basic Models, identified by basic model number, brand name, private
labeler model number, and sevial nimber, that have ‘been destroyed,

2, Obligationg of DOE, |
a. In express reliance on the covenants and reprosentations in this Compromise
Agreement and to avoid further expenditure of public resources, DOR agreos
to accept Respondeni’s performance pursnant to seotion I11.1 in Heu of taking
additional enforcement action against Respondent related to the potential
noncompliance of the Golden Basic Models, , :

b. DOE agtees to terminate ihis enforcement action with prejudice upon
Respondent’s completion of its Obligations in accordance with section I1L1,
above. : :

3. Dailyre to Comply. . :
a. If DOB belleves that Respondent has failed to comply with any of its _
obligations under this Compromise Agreement, DOB will provide written
notice to Respondent. DOE will allow Respondent thirty (30) calendar days
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from the date of the written notice to submit any relevant matetials to DOE
and to disouss, by telephone or in person at DOE’s Washington, DC
headquarters, any relevant issues with DOE.- If, aftér reviewing all submitted
matetials and participating in all discussions, DOB is not satisfied that
Respandent has fulfilled its obligations under this Gompromise Agreement,
DOE will issue a notification of DOR’s determination. Any such notification
will (a) explain the basis for DOE’s determiniation and (b) indicate the amount
that Respondent will pay to the U.S, Treasury, detetmined pursuant to section
1114 of this Compromise Agreement dependent upon the nature of any such
breach of the agreement, DOLE may issuc mwltiple notifications if Respondent
fails to comply with more than one provision of the;Compromise Agreement
and/or fails to comply with one provision on- muliiple occasions,

b, IfRespondent seeks any further review of a determmation made by DOE
pursuant {o this section 1113, Respondent nuyst appeal to DOP’s Office of
Hearings and Appeals. ;

4, alties for fajlure to Compl

a, If DOE determines that Respondent has failed fo cohlpiy with the terms of the
Notice of Noncompliance Defermination for case nwnber 2013-SB-1418,
Respondent agrees to pay $100,000, '

b, If DOE determings that Respondent has imported, or otherwise distributed in
commerce in {he United States, any units of any of the Golden Basic Madels,
regardless of label, after the effcetive date of this Compromise Agreement, as
prohibited under paragraph IIL Lb of the Compromise Agreement,
Respondent agrees to pay a base sum of $50,000, ptus an-additional $200 per
unit that DOR determines Respondent has distrlbuted in commerce in the
United States after the effective date of this Compromise Agreement,

¢, If DOE determines that Respondent has not complied with the requirement,
vnder paragraph IIIL1.c of the Compromise Agreement, to ensure that future
model numbers are sufficiently distinet from ‘the model numbers used to
designate or label the Individual models within the Golden Basie Models to
avoid confusion in the marketplace, Respondent agrees to pay $1,000 for each
Individual model number that DOE determings may: cause confusion in the
marketplace,

d. If DOR determines that Respondent has, contraty to, the requirements of.
poragraph 1L 1.d of the Compromise Agreement, imported,-or otherwise
distributed in commerce in the United S!atcs, units of a basic model that DOE
determines is a modified or retrofitted version of any of the Golden Basic
Models (under any model numbex(s) or label(s)) without DOE's express
permission in the form of a Notice of Allowance, Respondent agrees fo pay
$200 for each unif imported, or otherwise distr ibuted in commerce in the
United States, after the effective date of this Compromise Agreement,
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e. If DOE determines that Respondent has failed to timely provide the affidavit
required by paragraph Iil.1.¢ of the Compromise Agreement Respondent
agrees to pay $50,000.

f. If DOB determines that Respondent has not exported or destroyed the relevant
wnits of each of the Golden Basic Models by:the date required under
paragraph 111, 1.f of the Compromise Agreement, Respondent agrees to pay
$200 per unit for every unit that Respondent has not exported or destroyed.
After any and every subsequent 30-calendar-day petiod cduring which
Respondent does not export or destroy the relevant nnits of each of ihe Golden
Basic Models, Respondent agrees to pay an additional $200 per wnit for every
unit that Respondent has not exported or desfroyed,

g, If DOE determinos that Respondent has not subnnittcd documentation required -

under paragraphs I, 1g and/or 111 1.h of the Compromise Agreemont by the
required dates, Respondent agrees to pay $200 per unit for every unit for .
which Respondent has not submitted complete documentation, After any and
overy subsequent 60-calendar-day period duting which Respondent has not
yot submitted all required documentation regarding exported and/or destroyed
units, Respondent agrees to pay an additional $200 per unit for every unit for
which Respondent has not submitied complete documentation,

. Jurisdictlon, This Compromise Agresment is entered pursuant to DOE’s authority to

intorpret anc enforce its rules for energy efficienoy and to enter into its own
agreements interpreting and applying those rules, The Parties agree that DOE has
Jurisdiction over Respondent and primary jurisdiction over the matters contained in
this Compromise Agreement and has the authority to enter into this Compromise
Agreement, '

Payment Instructions and Late Payments, The Patties agree that all payments

shall be made in a timely mannerin a method set forth in the attached “Payment
Instructions.” Respondent acknowledges and agrees to comply with the “Late
Paymont” provisions provided therein, Including potential Intorest, late-payment
penalties, and administrative costs associated with late payment.

Liffective Date. The Partics agree that this Compromise Agreement shall become
effective on the date on which DOE signs this Compromise Agreement,

Limitations, Nothing in this agreement binds any other agency of the United States
government beyond DOE,

Walvors, Respondent agrees nof to seek judicial review or’otherwise contest or
challenge the validity of the terins and penalties set out in this Compromise
Agreement. Respondent reserves the right to seek review of a determination DOE
issues pursuant fo section I11.3 of this Compromise Agreement before the DOE Office
of Hearing and Appeals, Respondent agrees that the decision of the DOE Office of
Hearing and Appeals shall be final and binding and agrees not otherwlse to seck
review of a determination DOE issues pursuant to sectlon 1.3 of this Compromise
Agreement, If either Party (or the United Sfates on behalt of DOE) brings a judicial
action (o enforce the ferms of this Compromise Agreement, neither Respondent nor
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