
GC-63: Labor Update
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Monitoring a Changing Landscape
•A major policy-making tool is that of the 
Executive Order (“EO”) and the Presidential 
Memo. 

•Both the Obama and Trump Administrations 
have issued EO’s that fall under the auspices 
of GC-63. 
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Presenter
Presentation Notes
The Trump Administration has made it clear that it will attempt to reshape how the Federal Government works. 

This new Administration has focused on both issuing its own Executive Orders, as well as nullifying orders from the Obama era.

Obama issued dozens of Executive Orders related to labor standards.





Today’s Discussion
• Executive Order 13495, Nondisplacement of Qualified Workers Under Service Contracts

• Executive Order 13658, Establishing a Minimum Wage for Contractors

• Executive Order 13706, Establishing Paid Sick Leave for Federal Contractors

• Executive Order 13665, Non-Retaliation for Disclosure of Compensation Information

• Executive Order 13627, Strengthening Protections Against Trafficking in Persons

• Executive Order 13672, Regulations Prohibiting Discrimination Based on Sexual 
Orientation and Gender Identity

• Executive Order 13673, Fair Pay & Safe Workplaces

• Executive Order 13502, Use of Project Labor Agreements for Federal Construction 
Projects

• Presidential Memorandum, Strengthening Overtime Protections

• Employee Benefits Security Administration Rule, Fiduciary Rule 

• S.3471, Retirement Enhancement and Savings Act of 2016 (RESA)
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https://www.dol.gov/whd/regs/compliance/whdfs67a.pdf
https://www.dol.gov/whd/flsa/eo13658/fr-factsheet.htm
https://www.dol.gov/whd/govcontracts/eo13706/PaidLeaveFS.htm
https://www.dol.gov/ofccp/PayTransparency.html
https://obamawhitehouse.archives.gov/the-press-office/2012/09/25/executive-order-strengthening-protections-against-trafficking-persons-fe
https://www.dol.gov/ofccp/LGBT.html
https://obamawhitehouse.archives.gov/the-press-office/2014/07/31/executive-order-fair-pay-and-safe-workplaces
https://www.fhwa.dot.gov/construction/cqit/pla.cfm
https://obamawhitehouse.archives.gov/the-press-office/2014/03/13/fact-sheet-opportunity-all-rewarding-hard-work-strengthening-overtime-pr
https://www.gpo.gov/fdsys/pkg/FR-2015-04-20/pdf/2015-08831.pdf
https://www.congress.gov/bill/114th-congress/senate-bill/3471/text?q=%7B%22search%22:%5B%22Retirement+Enhancement+and+Savings+Act+of+2016%22%5D%7D&r=1


Executive Order 13495, Nondisplacement of 
Qualified Workers Under Service Contracts
48 CFR 1, 2, 22, 52 requires that qualified workers on a Federal service contract who 
would otherwise lose their jobs as a result of the completion or expiration of a 
contract be given the right of first refusal for employment with the successor 
contractor.

• Flows down to subcontractors even if Primary contractor is exempt.

• Requirements set out in FAR 52.222-17

• DOE Request for Proposals (RFPs), generally require that: 

• “The Contractor shall comply with the right of first refusal for employment for service 
employees and all of the requirements set forth in FAR 52.222-17 for the applicable 
work and positions. If a qualified service employee declines a bona fide express offer of 
employment, the Contractor need not provide the preference in hiring in paragraphs 
(B)(1)(a) and (b) below to such employee, but should provide the other preferences in 
Paragraph (B) below, as applicable.”
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Presenter
Presentation Notes
Service Contracts under SCA ONLY. 

This EO came out in January of 2009, Reg. became effective on January 18, 2013.

https://www.dol.gov/whd/regs/compliance/whdfs67a.pdf
https://www.gpo.gov/fdsys/pkg/FR-2012-12-21/pdf/2012-30592.pdf
https://www.gpo.gov/fdsys/pkg/CFR-2005-title48-vol2/pdf/CFR-2005-title48-vol2-sec52-222-17.pdf


Executive Order 13658, Establishing a 
Minimum Wage for Contractors
29 CFR part 10 became effective on January 1, 2016, with a
minimum wage of $10.10/hr for all workers on Federal 
construction and service contracts solicited after the effective 
date. The minimum wage increased to $10.20/hr on January 
1, 2017. 

• Flows down to subcontractors even if Primary 
contractor is exempt.
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Presenter
Presentation Notes
EO signed on Feb 12, 2014, Reg. became effective on January 1, 2016. 

In come places, more remote, this did actually change some Davis Bacon Act and Service Contract Act Wage Determinations. I recently heard a story about a non-DOE project outside of El Paso that was effected by this. 

https://www.dol.gov/whd/flsa/eo13658/fr-factsheet.htm
https://www.gpo.gov/fdsys/pkg/CFR-2016-title29-vol1/xml/CFR-2016-title29-vol1-part10.xml


• Applies to workers subject to prevailing wage requirements, under

• Contracts covered by the Davis-Bacon Act (DBA) or the Service Contract Act 
(SCA);

• Concessions contracts; 

• Contracts in connection with Federal property or lands and related to 
offering services for Federal employees, their dependents, or the general 
public.

• Also applies to FLSA-covered employees who provide support on SCA- and 
DBA-covered contracts who are necessary for the performance of the 
contract.

• DOE Flash Policy 2015-04

• FAR § 52.222-99

• Still in Effect
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EO 13658, cont. 

https://energy.gov/sites/prod/files/2014/11/f19/Policy%20Flash%202015-04%20-%20Class%20Dev%20Min%20Wage.pdf
https://energy.gov/sites/prod/files/2014/11/f19/Class%20Dev%20Min%20Wage%20-%20Attach%201%20Clause%2052%20222-99.pdf


Executive Order 13706, Establishing 
Paid Sick Leave for Federal Contractors
48 CFR Parts 1, 11, 22, and 52 Requires accrual of at least 1 hour of sick 
leave to accumulate per every 30 hours worked, to a leave bank of at least 
56 hours. Became effective January 1, 2017, for solicitations and contracts 
made thereafter. 

• For existing contracts, an interim rule directs contracting officers to include the 
new FAR clause 52.222-62, Paid Sick Leave Under Executive Order 13706: 

• In bilateral modifications extending the contract when such modifications are 
individually or cumulatively longer than six months 

• It also “strongly encourage[s]” contracting officers to include the clause in existing 
indefinite-delivery indefinite-quantity contracts, if the remaining ordering period 
extends at least six months, and the amount of remaining work or number of orders 
expected is substantial.
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Presentation Notes
EO signed on Sept 7, 2015, Reg. became effective on Jan 1, 2017. 

The definition in 26 CFR 13.1, states: mirrors the interim rule, but is constructed slightly differently. 
"For purposes of the Executive Order, a contract that is entered into prior to January 1, 2017 will constitute a new contract if, through bilateral negotiation, on or after January 1, 2017: (1) The contract is renewed; (2) The contract is extended, unless the extension is made pursuant to a term in the contract as of December 31, 2016 providing for a short-term limited extension; or (3) The contract is amended pursuant to a modification that is outside the scope of the contract."


Requires that all federally contracted employees:
Earn at least 1 hour of paid sick leave for every 30 hours worked, and 
Not limit total accrual of paid sick leave less than 56 hours.

Leave accrued under this order carries over from year to year. 

Leave shall be reinstated for employees rehired by a covered contractor within 12 months after a job separation.

Contractors are not required to pay employees for unused, accrued sick leave when they separate from employment, but unused leave is subject to reinstatement as just described.

https://www.dol.gov/whd/govcontracts/eo13706/PaidLeaveFS.htm
https://www.gpo.gov/fdsys/pkg/FR-2016-12-16/pdf/2016-30090.pdf
https://www.federalregister.gov/documents/2016/12/16/2016-30090/federal-acquisition-regulation-paid-sick-leave-for-federal-contractors


EO 13706, cont.
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Applies to:

• Contracts covered by the Davis-Bacon Act (DBA) or the Service Contract Act 
(SCA);

• Concessions contracts, 

• Contracts in connection with Federal property or lands and related to offering 
services for Federal employees, their dependents, or the general public.

• Final Rule incorporated at FAR Subpart 22.21, in accordance with 29 CFR 
13.5 and by operation of the clause at FAR Subpart 52.222-62

• Still in Effect

Presenter
Presentation Notes
Paid sick leave earned under this order may be used by an employee for an absence resulting from:
Physical or mental illness, injury, or medical condition; 
Obtaining diagnosis, care, or preventive care from a health care provider; 
Caring for family or 
Domestic violence, sexual assault, or stalking
 
The use of paid sick leave cannot be made contingent on the requesting employee finding a replacement to cover work time missed.

Contractors may require certification by a health care provider or appropriate individual for absences of 3 or more consecutive workdays, to be provided within 30 days from the first day of the leave. 


https://www.acquisition.gov/far/html/Subpart%2022_21.html
https://www.law.cornell.edu/cfr/text/29/13.5
https://www.acquisition.gov/far/html/52_222.html#wp1170084


Executive Order 13665, Non-Retaliation for 
Disclosure of Compensation Information 
41 CFR 60-1 Prohibits discriminating against employees and 
applicants “who inquire about, discuss, or disclose their own 
compensation or the compensation of other employees or 
applicants.” 
• Requires update of nondiscrimination policies to specifically address pay 

transparency; and dissemination to employees and applicants.  

• Covers contracts entered into or modified as of January 11, 2016 and amends 
Section 202 of EO 11246 (1965) which already prohibits employment 
discrimination by federal contractors.

• No affirmative obligation to actually remedy pay discrimination.

• Still in Effect
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Presentation Notes
EO signed on April 8, 2014, regulation took effect on January 11, 2016 .

https://www.dol.gov/ofccp/PayTransparency.html
https://www.gpo.gov/fdsys/pkg/FR-2015-09-11/pdf/2015-22547.pdf
https://www.dol.gov/ofccp/PayTransparency.html


Executive Order 13627, Strengthening 
Protections Against Trafficking in Persons

48 CFR 52.222-50 Requires annual certification from 
contractors and subcontractors that neither they nor their 
employees have engaged in trafficking-related activities.  

• This applies to contracts above $500,000.00; 
• Flows down to sub-contractors. 

Final Rule incorporated as FAR 22.1705, and DOE Flash Policy 
2013-06.

• Still in Effect
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Presentation Notes
EO signed on Sept. 25, 2012. Reg became effective March 2, 2015.

Examples of Prohibited Recruitment Practices During Recruitment:

Failing to disclose basic information or making material misrepresentations regarding the Key Search Terms and conditions of employment, including wages and fringe benefits, the location of work, living conditions and housing (if employer provided or arranged), 
Any significant costs to be charged to the employee, and, 
If applicable, the hazardous nature of the work

Like other public procurement schemes, this EO requires Annual Certifications that neither they nor their employees have engaged in trafficking-related activities.  
Contracts above $500,000 - Contractors and Subcontractors must: 
Maintain compliance plans
Post such plans at their work sites. 
The plans must include:
An awareness plan;
A recruitment and wage plan;
A housing plan; and
Procedures to prevent subcontractors at any tier from engaging in trafficking.

Contents of Plans:

An awareness plan that details the prohibited trafficking-related activities listed above;
A recruitment and wage plan that prohibits recruitment fees and complies with minimum wage laws where they are operating;
A housing plan that meets host country safety standards, if the contractor or its subcontractors are providing or arranging housing; and
Procedures to prevent subcontractors at any tier from engaging in trafficking in persons or trafficking-related activities listed above, and to monitor, detect, and terminate any subcontractors or subcontractor employees that have engaged in such activities.

https://obamawhitehouse.archives.gov/the-press-office/2012/09/25/executive-order-strengthening-protections-against-trafficking-persons-fe
https://www.law.cornell.edu/cfr/text/48/52.222-50
https://www.acquisition.gov/far/html/Subpart%2022_17.html
https://energy.gov/sites/prod/files/PF2013-06.pdf


Executive Order 13672, Prohibiting Discrimination 
Based on Sexual Orientation and Gender Identity 

41 CFR §60-20.7 Prohibits federal contractors and 
subcontractors from discriminating on the basis of sexual 
orientation and gender identity. Issued on December 3, 2014, 
as an amendment to EO 11246 (1965) 
• Applies to all contracts and subcontracts in excess of 

$10,000.00.  
• On January 31, 2017, the Trump Administration affirmatively 

announced that it will continue to enforce the workplace 
protections for sexual orientation and gender identity put in 
place under Executive Order 13672. 

• Final Rule incorporated as FAR 52.222-26.
• Still in Effect
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Presentation Notes
CLARIFICATION: EO signed on July 21, 2014, Reg. became effective with a final rule issued on December 2, 2014. 


Employers must list “sexual orientation and gender identity” whenever they explicitly list protected classes, i.e. race, gender, religion, sex, etc.  


https://www.dol.gov/ofccp/LGBT.html
https://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&amp;sid=3b71cb5b215c393fe910604d33c9fed1&amp;rgn=div5&amp;view=text&amp;node=41:1.2.3.1.5&amp;idno=41
https://www.acquisition.gov/far/html/52_222.html


Executive Order 13673, Fair Pay and 
Safe Workplaces

48 CFR 22.20 Required that Federal Contractors (or even 
potential Federal Contractors) report all labor violations, 
engage in “Paycheck Transparency” activities, and place a 
prohibition on pre-dispute arbitration. The Contracting Officer 
would make a responsibility determination based on these 
reports and corrective actions made by the contractor, before 
awarding the contract or communicating the need for further 
action on part of the Contractor. 

• On October 24, 2016, the United States District Court for the 
Eastern District of Texas granted a preliminary injunction
suspending implementation.

• A DAY before the Reg. was scheduled to go into effect. 
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Presenter
Presentation Notes
EO signed July 31, 2014, Reg. never became effective. 

EO 13673 Fair Pay & Safe Workplaces: Requires that Federal Contractors (or even potential Federal Contractors) report all labor violations, listed below.

Pay Transparency and prohibition on pre-dispute arbitration requirements were also nullified.

Fair Labor Standards Act
Occupational Safety and Health Act (and state law equivalents)
Migrant and Seasonal Agricultural Worker Protection Act
National Labor Relations Act
Family and Medical Leave Act
Davis-Bacon Act
Service Contract Act
Title VII of the Civil Rights Act
Americans with Disabilities Act
Age Discrimination in Employment Act
Executive Order 11246 (affirmative action and equal employment opportunity)
Vietnam Era Veterans’ Readjustment Assistance Act
Section 503 of the Rehabilitation Act
Executive Order 13658 (federal contractor minimum wage)


https://obamawhitehouse.archives.gov/the-press-office/2014/07/31/executive-order-fair-pay-and-safe-workplaces
https://www.law.cornell.edu/cfr/text/48/part-22/subpart-22.20
https://energy.gov/management/downloads/preliminary-injunction-implementation-fair-pay-and-safe-workplaces-executive


EO 13673: Actions since 1/17/2017

• On March 27, 2017, President Trump signed H.J. Res. 37, 
nullifying EO 13673: Fair Pay & Safe Workplaces. 

• H.J. Res. 37 not only negates the “paycheck transparency” 
provision that went into effect earlier this year, but also 
officially removes the Rule from the FAR and prevents its 
future enforcement. 

• As a Congressional Review Act Resolution, there is a prohibition 
on the promulgation of any similar Agency regulation being 
issued without express authorization from Congress.

• The Rule is treated as if it was never enacted and any 
provisions in effect were retroactively negated. 
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https://www.congress.gov/congressional-record/congressional-record-index/115th-congress/1st-session/fair-labor-standards-act/291194
https://www.senate.gov/CRSpubs/316e2dc1-fc69-43cc-979a-dfc24d784c08.pdf


Executive Order 13502, Use of Project Labor 
Agreements for Federal Construction Projects
48 CFR 17 Encourages executive agencies to consider requiring the use of 
Project Labor Agreements (PLAs) on large-scale direct Federal construction 
projects (defined as a project with a total cost of $25 million or more). 
• A PLA is a pre-hire, collective bargaining agreement with one or more labor 

organizations that establishes the terms and conditions of employment for a 
specific construction project; described in 29 U.S.C. 158(f).

• Applies specifically to Federal procurement contracts, but does not 
preclude contracts awarded under Federal financial assistance programs. 

• It allows agencies to require use of a PLA in Federal contracts where such use 
will 

(i) advance the Federal Government's interest in achieving economy and efficiency in 
Federal procurement, producing labor-management stability, and ensuring 
compliance with laws and regulations governing safety and health, equal 
employment opportunity, labor and employment standards, and other matters, and

(ii) be consistent with law." 
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Presenter
Presentation Notes
EO signed on Feb. 6, 2009, Reg. became effective on April 13, 2010. 


This order does not require an agency to use a project labor agreement on any construction project, nor does it preclude the use of a project labor agreement in circumstances not covered by the order, including leasehold arrangements and projects receiving Federal financial assistance.

USUALLY JUST CONTRUCTION AND DBA!

Revoked W. Bush’s EO 13202 on disallowing use of PLA’s, 

Rationale:
Large-scale construction contractors typically do not have a permanent workforce, making it difficult to: 
Predict labor costs when bidding on contracts and 
Ensure a steady supply of labor on contracts being performed. 

Lack of coordination among multiple employers at a single location or uncertainty about the terms and conditions of employment of various groups of workers, can create frictions and disputes in the absence of an agreed-upon resolution mechanism. 

advance the Federal Government’s interest in achieving economy and efficiency in Federal procurement, producing labor-management stability, and ensuring compliance with laws and regulations governing safety and health, equal employment opportunity, labor and employment standards, and other matters, and 

The larger, more complex, and longer duration of the project, the more pronounced the problems.


https://www.fhwa.dot.gov/construction/cqit/pla.cfm
https://www.federalregister.gov/documents/2010/04/13/2010-8118/federal-acquisition-regulation-far-case-2009-005-use-of-project-labor-agreements-for-federal
https://api.fdsys.gov/link?collection=uscode&title=29&year=mostrecent&section=158&type=usc&link-type=html


EO 13502, Recent Developments
On March 14, 2017, the U.S. Congress introduced HR.1552 and 
S.622 ,the “Fair Open Competition Act” (FOCA) bill “to preserve 
open competition and Federal Government neutrality towards the 
labor relations of Federal Government contractors on Federal and 
federally funded construction projects, and for other purposes.” 
• These bills closely resemble President George W. Bush’s EO 13202 on PLA use.
• An agency head may exempt a particular project which the agency head 

determines had been - as of the date of enactment of this law - the subject of bid 
specifications, project agreements, or other documents which did contain provisions 
otherwise inconsistent with the law, or as to which one or more construction 
contracts subject to such requirements had previously been issued.

• This bill has not been passed; Obama’s Reg. is STILL IN EFFECT. 
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Presentation Notes
This reverses Obama’s PLA EO, 13502, which encourages agencies to use PLA’s in certain circumstances. 

https://www.govtrack.us/congress/bills/115/hr1552
https://www.govtrack.us/congress/bills/115/s622
https://www.gpo.gov/fdsys/pkg/FR-2001-02-22/pdf/01-4622.pdf


Obama Presidential Memorandum, 3/13/14
Strengthening Overtime Protections

29 CFR 541 Raised the salary ceiling under which 
employees are eligible for overtime pay from $23,660 to 
$47,476 a year, or from $455 to $913 a week.

• Updated the salary threshold every three years.

• Also raised the FLSA “highly compensated employee” 
threshold from $100,000 to $134,004 (ERISA definition of a 
“highly compensated employee” is separate, distinct and 
unaffected). 
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https://obamawhitehouse.archives.gov/the-press-office/2014/03/13/fact-sheet-opportunity-all-rewarding-hard-work-strengthening-overtime-pr
https://www.federalregister.gov/documents/2016/05/23/2016-11754/defining-and-delimiting-the-exemptions-for-executive-administrative-professional-outside-sales-and


Overtime, Delayed
Nine days before implementation, the Eastern District of Texas 
issued a nationwide injunction, ruling that the Obama 
administration may have exceeded its authority when it raised 
the overtime salary limit so significantly.

• It is important to note that the injunction did not kill the 
rule; rather, it temporarily blocked the changes from taking 
place.

On December 1, 2016, the Department of Labor filed a notice 
of appeal in the United States Court of Appeals for the Fifth 
Circuit, indicating that the federal government intended to 
defend the new rule. 
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Overtime, since January 17, 2017
• Since then, the government has received filing extensions of time 

to file a brief stating its position on the appeal. 
• New Labor Secretary Alexander Acosta suggested setting the new 

threshold at $33,000; not the $47,476 noted in the Presidential 
Memo. This may require starting from ‘scratch’ procedurally. 

• On May 2, 2017, the House passed the working Families Flexibility 
Act (HR.1180, S.801), which would amend the FLSA to allow 
Employers and workers to voluntarily agree to 1.5 hours of 
compensatory time for every hour of overtime worked, up to 160 
hours of leave per year. 

• Senate has yet to vote. 

As of now, the Reg. is frozen, and nothing has gone into effect.
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Presenter
Presentation Notes
Rumors indicate that the administration will “restart and redo” pushing any rule off for at least another year. 

When requesting the first extension, the Department of Labor stated that the extension was necessary to “allow incoming leadership personnel adequate time to consider the issues.”  


http://src.bna.com/ops


Employee Benefits Security Administration 
(EBSA) Rule, Fiduciary Duty Rule

29 CFR 2509 would require that retirement plan financial 
advisors abide by a fiduciary standard, which requires 
them to provide guidance only with their clients’ interests 
in mind.  

• The rule has survived three court-based challenges.

• February 3, 2017 President Trump announced the delay 
of implementation for 180 days while the Department of 
Labor reviewed the rule’s potential impact.  
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Presenter
Presentation Notes
Yesterday, Labor Secretary Acosta CONFIRMED that the fiduciary rule will become applicable on June 9, with phased implementation period ending on January 1, 2018. 

He noted that both aspects of the rule— one expanding the definition of who is a fiduciary and another establishing impartial conduct standards — would become applicable when the delay ends on June 9.

Field Assistance Bulletin: 

"During the phased implementation period ending on January 1, 2018, the Department will not pursue claims against fiduciaries who are working diligently and in good faith to comply with the fiduciary duty rule and exemptions, or treat those fiduciaries as being in violation of the fiduciary duty rule and exemptions," 

“It is possible, based on the results of the examination, that additional changes will be proposed to the fiduciary duty rule and PTEs. The Department also intends to issue a Request for Information (RFI) in the near future seeking additional public input on specific ideas for possible new exemptions or regulatory changes based on recent public comments and market developments.” 


https://www.dol.gov/agencies/ebsa/employers-and-advisers/guidance/field-assistance-bulletins/2017-02


https://www.gpo.gov/fdsys/pkg/FR-2015-04-20/pdf/2015-08831.pdf
https://www.federalregister.gov/documents/2015/04/20/2015-08831/definition-of-the-term-fiduciary-conflict-of-interest-rule-retirement-investment-advice


S.3471, Retirement Enhancement and Savings 
Act of 2016 (RESA)

• Nondiscrimination relief for closed defined benefit plans

• Unrelated employers may participate in a “Pooled 

Employer Plan,” treated as a single plan

• Defined contribution plans must provide monthly annuity 

income estimates

RESA was unanimously approved by the Senate Finance 
Committee, but died in the previous Congress. Will it be 
renewed?
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https://www.congress.gov/bill/114th-congress/senate-bill/3471/text?q=%7B%22search%22:%5B%22Retirement+Enhancement+and+Savings+Act+of+2016%22%5D%7D&r=1


Wrapping up

• Questions?

• For more information over this topic please 
contact:

• GC-63
• John Sullivan, John.M.Sullivan@hq.doe.gov, 202-287-5630
• Or your site contact

• NNSA
• Lisa Daley-Mangi, Lisa.Mangi@nnsa.doe.gov, 202-586-2647
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