





L« 18s waiver applies to inventions of the user conceived or first actually reduced to practice
i e course of or under a non-proprietary agreement for the use of ATR. Since the user is not
providing full cost recovery, the Government will receive a royalty free, nonexclusive license to
nvention, the standard march-in rights, U.S. Preference, and other restrictions and
itions set forth in Sections 202-204 of Bayh-Dole, as implemented by applicable
tions. In the event that the user does not elect title to a subject invention under this
waiver, the Laboratory contractor may then take title. The waiver does not cover inventions of
Laboratory contractor, or apply when the user is working under an agreement with DOE or
‘her federal agency which requires a different disposition of patent rights. Additionally, all
parties will have unlimited rights in the data generated from work under the agreement and the
right to 1blish the results of the sponsored research.

T is waiver is also available to foreign entities, provided they are granted access to the ATR
pursuant to other applicable laws and regulations the scope of work will be directed towards.

rava bility of this class waiver for non-proprietary transactions at the ATR shall be
automatic upon a determination by the DOE Patent Counsel responsible for the ATR, either

¢ or through delegation to the ATR user facility management, that the user is qualified and
selected to have access to the facility. Delegation to the ATR user facility management is
aoorc -iate where there is an established set of criteria for user access, subject to peer review,

where the ATR user facility management has a management plan, for use of the facility. On

ither hand, the applicability of this waiver to a proprietary user shall be by approval of the
cognizant DOE Patent Count responsible for the ATR.

ork rformed under this waiver will be pursuant to a Non-proprietary ATR User Facility
Agreement, which will be reviewed and approved by the cognizant DOE Field Patent Counsel.
> Agreement will be consistent with previously approved DOE user facility agreements and
ruser facility agreements that are being circulated for comment. The ATR Non-proprietary
or Agreement may be updated periodically at the discretion of the DOE Field Patent Counsel.

Fu e, it is understood that DOE is in the process of updating class waivers for non-proprietary
an roprietary users of DOE facilities to simplify and promote consistency for User Agreements
at DOE facilities. When these new standard DOE class waivers are issued by DOE, the ATR

er will be superseded/replaced by the new waivers, and the ATR User Facility

t will be modified to reflect the new class waivers. Substantive changes are not

n the new standard class waivers for DOE user facilities.

Because of the unique nature of the ATR operations which support various Department and
1al programs as well as users, a tailored pricing model has been developed by the
atory. All work at the ATR will be conducted in accordance with this pricing model. The
1ave been broken down into the areas of core capacity costs, irradiation charges, and
program costs. In general, non-proprietary users will be authorized to do their work at no charge
r research that is of Department programmatic interest and approved by Laboratory
management.



To the extent that the user is supported by funding from another federal agency or an
international agreement, the agreement with that agency or the international agreement will
provide for the disposition of patent rights deemed necessary to satisfy the agency’s statutory or
regulatory requirements. In view of Bayh-Dole, and the 1983 Presidential Memorandum on
Government Patent Policy, the disposition of rights in a funding agreement with the Government
will normally be identical to those of this class waiver.

It is within DOE’s programmatic purposes to encourage widespread utilization of the ATR in the
support of nuclear energy research. It is believed that providing exclusive rights to patentable
inventions made by the users of the ATR would best encourage such utilization, as well as
further development of the technology by the user. Further, proprietary rights in the data and
inventions produced under the work at the ATR will be useful in encouraging the investment of
the required capital expenditures for commercialization of the technology. The waiver should,
therefore, promote the commercial utilization of subject inventions and make the benefits of the
ATR widely available to the public in the shortest practicable time. Accordingly, this waiver is
consistent with the objectives and considerations of DOE’s waiver regulations.

In summary, the ATR has been designated as user facility to provide a world-class facility for
nuclear energy research that facilitates the advancement of nuclear science and technology. This
allows for advancing research and collaboration by offering the unique capabilities of the ATR to
the research efforts of profit and nonprofit organizations, as well as other governmental entities.
The grant of this waiver, therefore, will not only be consistent with the legislative intent of Bayh-
Dole, but also will reflect the guidance provided to DOE in Section 9 of the Nonnuclear Act, as
implemented by DOE regulations governing the granting of patent waivers, and in the 1983
Presidential Memorandum on Government Patent Policy.

Accordingly, in view of the objectives to be attained and the factors to be considered under
DOE’s statutory waiver policy, all of which have been considered, it is recommended that a
waiver of U.S. and foreign patent rights, to the class of users, and in the situations described
above, will best serve the interests of the United States and the general public. It is therefore
recommended that the waiver be granted.

Daniel D. Park

Assistant Chief Counsel
Intellectual Property Law Division
Chicago Office

Date: 4/23/08




Fax 20. " @oor/007

Pursuant to the authority provided in Section 152 of the Atomic Energy Act of 1954, as amended
(42 U.S.C. 2182), Section 9 of the Federal Nonnuclear Energy Research and Development Act of
1 '4, as amended (42 U.8.C. 5908), and the implementing regulations promulgated thereunder
for waivers of patent rights, it is concluded that it is in the best interests of the United States and
the general public to grant a walver of patent rights to the class represented by Users at the ATR.
T refore, it is ordered that a waiver of U.S. and foreign patent rights to the class of Users
described in the foregoing Statement of Considerations is hereby granted. The waiver is limited
to inventions which are conceived or first actually reduced to practice in the course of or under

i agreement for the use of the ATR, and is subject to all the limitations, terms, and conditions
set forth in the foregoing Statement of Considerations. The Assistant General Counsel for
Technology Transfer and Intellectual Property shall be responsible for issuing instructions for
implementation of this waiver in accordance with DOE regulations for the waijver of patent
rigl
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