





(3) SUNPOWER will maintain a substantial level of prototype development activity in
the United States. Prototype development for the project funded by the SMUD grant
will be done in SUNPOWER’s San Jose, California and Richmond, California
facilities or within SMUD’s service territory in Northern California, including the
assembly of all systems and components provided by SUNPOWER for use in the
project.

(4) SUNPOWER intends to commercialize all waived inventions in the United States. In
the event that SUNPOWER does not commercialize a waived invention within the
next 10 years, SUNPOWER will license the waived invention to any interested party,
under commercially reasonable terms, who agrees to commercialize the waived
invention in the United States.

Referring to item 10 of the waiver petition, SUNPOWER does not believe that the waiver
will unfairly place SUNPOWER in a preferred or dominant position. While SUNPOWER is a
leader in the solar field, SUNPOWER has many competitors on many levels, both domestic and
non-domestic. The solar field is highly competitive, where other companies may be exploring
other technical solutions and the waiver should not prevent this from continuing.

Furthermore, any waived subject invention is likely to be an improvement to the already
existing proprietary technologies of SUNPOWER. Therefore, SUNPOWER is likely the only
entity that could commercialize any subject invention.

Considering the foregoing, it is believed that granting this waiver will provide
SUNPOWER with the necessary incentive to invest its resources in commercializing the results
of the SMUD grant in a manner that will make the above technology available to the public in
the shortest time. Therefore, upon evaluation of the waiver petition and in view of the objectives
and considerations set forth in 10 CFR 784, all of which have been considered, it is
recommended that the requested waiver be granted.
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Glen R. Drysdale
Patent Attorney
Golden Field Office
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Based upon the foregoing Statement of Considerations and representations in the attached
waiver petition, it is determined that the interests of the United States and the general public will
best be served by a waiver of patent rights of the scope determined above, and therefore the
waiver is granted. This waiver shall not apply to any modification or extension of the SMUD
grant, where through such modification or extension, the purpose, scope, or cost of the SMUD
grant has been substantially altered.
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