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I. INTRODUCTION

Pursuant to section 313 of the Federal Power Act (“the Act”), 16 U.S.C.
§ 825/, Natural Resources Defense Council, Citizens for Pennsylvania’s Future,
Environmental Defense Fund, Sierra Club, and Public Citizen (together “Public
Interest Organizations”) request that the Department of Energy (“Department” or
“DOE”) grant rehearing of Order No. 202-26-40 (August 21, 2026) (the “Current
Renewal Order” or “Renewal Order”), which renews Order No. 202-25-4 (May 30,
2025) (the “Initial Order”) following subsequent renewal orders which have since
expired (together, “the Orders”).! Acting on its own motion and without providing
notice, the Department issued the Current Renewal Order on August 21, 2026,
citing its emergency authority under section 202(c) of the Federal Power Act, 16
U.S.C. § 824a(c) (“Section 202(c)”). The Current Renewal Order instructs PJM
Interconnection, LLC (“PJM”) and Constellation Energy Corporation
(“Constellation”) to continue to “take all measures necessary to ensure that” Units 3
and 4 of the Eddystone Generating Station, in Eddystone, Pennsylvania,
(“Eddystone” or the “Eddystone Units”), remain “available to operate” until

November 20, 2026, and further directed PJM to “take every step to employ

1 The other renewal orders are Order Nos. 202-25-8 (August 27, 2025) (“First
Renewed Order”), 202-25-10 (November 25, 2025) (“Second Renewed Order”), 202-
26-17 (February 23, 2026) (“Third Renewed Order”), 202-26-24 (May 21, 2026)
(“Fourth Renewed Order”). A copy of the Initial Order is attached as Ex. 13. A copy
of the First Renewed Order is attached as Ex. 20, a copy of the Second Renewed
Order is attached as Ex. 23, a copy of the Third Renewed Order is attached as Ex.
28, a copy of the Fourth Renewed Order is attached as Ex. 30, and a copy of the
Current Renewal Order is attached as Ex. 37.
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economic dispatch” during that time period.2 Prior to the Department’s Initial
Order, Constellation was preparing to retire these two aging oil- and gas-burning
units on May 31, 2025, with PJM’s approval.

The Department should grant rehearing and rescind this costly, harmful,
unnecessary, and unlawful Renewal Order. The PJM region had no energy
emergency, as defined by Section 202(c), when the Initial Order was issued and
there has continued to be no energy emergency for the duration of the periods
covered by the subsequent renewals, including the Current Renewal Order. The
Current Renewal Order aims to address an “emergency” premised on factors such
as “increasing reliability risks in the coming years” that may or may not come to
pass and are already being addressed by the long-standing processes and
procedures under PJM’s tariff to ensure long-term resource adequacy and
reliability.3 The Federal Power Act provides lawful means for states, grid operators,
the Federal Energy Regulatory Commission (“FERC”), and the North American
Electric Reliability Corporation (“NERC”) to plan for ongoing system reliability, but
command and control operation of the energy system by DOE and the President
under the guise of a Section 202(c) emergency is not one of them.

The Eddystone Units were scheduled to deactivate only following analysis
showing that their retirement would not cause any transmission instability and

that replacement economic capacity resources were available. The Department’s

2Ex. 37 at 11.
3 Ex. 37 at 1-2.



overreach represents an unprecedented interference with the regulation of grid
resource adequacy, an area Congress reserved for other authorities,* imposes
unnecessary costs on already-overburdened ratepayers, and causes needless
pollution emitted into Pennsylvania and neighboring states.

Like the Initial Order and subsequent renewal orders, the Current Renewal
Order’s emergency declaration fails to identify any error or insufficiency in the PJM
resource adequacy plans that took account of retirement of the Eddystone Units, or
to show that there would have been or will be any true “emergency” had the
Eddystone Units retired in May 2025, as planned and approved. Similarly, the
Department’s invocation of Executive Order 14,156 (Declaring a National Energy
Emergency (“Energy Emergency EO”)) and Executive Order 14,262 (Strengthening
the Reliability and Security of the United States Electric Grid (“Grid EO”)) fail to
supply any support for the Current Renewal Order. Neither executive order
overrides the statutory limitations of the Department’s authority under Section
202(c), and neither provides the specific information needed to support issuance of
this Current Renewal Order or any other Section 202(c) order pertaining to the

Eddystone units.?

4116 U.S.C. § 824(0b)(1).

5 As the Department’s own regulations emphasize, an “emergency,” arises
when there is an “unexpected inadequate supply of electric energy which may result
from the unexpected outage or breakdown of facilities,” due to weather, acts of God,
“sudden” increases in demand, inability to obtain fuel, or a regulatory action
prohibiting the use of certain facilities. 10 C.F.R. § 205.371 (emphasis added).
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Nor does the Department’s July 7, 2025, Resource Adequacy Report (“RAR”),6
issued in response to the Grid EO, provide support for the Current Renewal Order.
As detailed in the Public Interest Organizations’ Request for Rehearing regarding
the RAR, that report is devoid of evidence of conditions that would constitute an
“emergency” within the meaning of Section 202(c) in the PJM region or elsewhere
and, indeed, frankly acknowledges that the report is unsuitable to guide reliability
interventions.” The Department also seeks to rely upon NERC’s 2025 Long Term
Reliability Assessment, but that assessment neither purports to, nor actually
establishes, an energy shortfall in the PJM region in the next several years.8

Even assuming there were an emergency under Section 202(c), the Current
Renewal Order fails to demonstrate that continued operation of the Eddystone
Units is the action that “best meet[s] the emergency and serve[s] the public
interest.” The Renewal Order completely fails to address alternatives to continued

operation of the Eddystone Units, including the alternatives Public Interest

6 Attached as Ex. 17.

7 Motion to Intervene and Request for Rehearing of the “Resource Adequacy
Report, Evaluating the Reliability and Security of the United States Electric Grid,”
Natural Resources Defense Council, Ecology Center, Environmental Defense Fund,
Environmental Law & Policy Center, Public Citizen Inc., Sierra Club and Vote
Solar (Aug. 6, 2025) (attached as Ex. 6).

8 See infra, Section V.B.3.a.1v. At the same time, the Department has not
addressed NERC’s 2026 Summer Reliability Assessment, which confirmed that
PJM was not at elevated risk for Summer 2026 and would have been able to retain
resource adequacy without the Eddystone Units. NERC, 2026 Summer Reliability
Assessment (May 2026) at 9 tbl. 1, 10 tbl. 3, 13 tbl. 4, 25,
https://www.nerc.com/globalassets/our-work/assessments/nerc_sra 2026.pdf,
attached as Ex. 31.

916 U.S.C. § 824a(c)(1).




Organizations identified for the Department in response to the Initial Order and
subsequent renewal orders. Nor does the Renewal Order provide sufficiently clear
mstructions for Constellation and PJM, both as to plant operations and economic
dispatch. And compounding these failures, the Renewal Order continues to lack
specific provisions to limit the environmental and public health harms that
Eddystone imposes on the surrounding communities, despite explicit instruction
from Congress to do so.

In short, the Current Renewal Order, like the Initial Order and subsequent
renewal orders, is an unlawful abuse of the Department’s emergency authority and
should be rescinded. The Department has no authority to control long term grid
planning and cannot get around that limitation through the guise of a
manufactured “emergency” and serial 90-day orders that amount to a permanent
edict. As the D.C. Circuit Court of Appeals recently held, section 202(c) applies only
“where the Department identifies a risk of substantial harm from inadequate
electricity supply that calls for immediate action by DOE in particular, as opposed
to by the states.” People of the State of Michigan v. U.S. Dep’t of Energy
(“Campbell’), No-25-1159, slip op. at 6 (D.C. Cir. Sept. 11, 2026). Here, the
statutory bases for issuing an order under Section 202(c) are not present; and even
if they were, the Current Renewal Order would still be unlawful because it fails to
comply with the substantive requirements of Section 202(c), resulting in a twofold
blow to PJM ratepayers: higher rates and more pollution with no net benefit

received. Just as with the unlawful first Campbell order, the Current Renewal



Order “depends on DOE’s misconception of the nature and scope of its authority
under section 202(c).” Id. at 39. The Current Renewal Order has not accounted for
that D.C. Circuit decision, which the Department must address on rehearing, and
cannot be squared with it.

Public Interest Organizations set forth below their opposition to the rationale
and directives found in the Current Renewal Order. As the Current Renewal Order
largely duplicates the preceding renewal orders, much of the discussion below is a
duplication of the Public Interest Organizations’ requests for rehearing of those
orders. In addition to three new exhibits, Exs. 37-39, the primary areas of the
instant filing containing new discussion are in Sections V.A.4 and V.B.2-3.

Public Interest Organizations thus respectfully request that the Department
grant intervention; grant rehearing and rescind the Current Renewal Order (and
any further renewals of it); and, absent rescission to stay the Current Renewal

Order pending judicial review.

II. STATEMENT OF ISSUES AND SPECIFICATION OF ERROR

The undersigned Public Interest Organizations move to intervene and
request rehearing and a stay pursuant to section 313(a) of the Federal Power Act,
16 U.S.C. § 825Xa), and the applicable rules of practice and procedure,!? based upon

the following errors and issues:

10 See U.S. Dep’t of Energy, DOE 202(c) Order Rehearing Procedures,
https://www.energy.gov/ceser/doe-202¢c-order-rehearing-procedures (last visited
June 18, 2025) (attached as Ex. 1). This website was altered after June 18, 2025,
and the procedures were removed. See also Email from Lot Cooke, U.S. Dep’t of
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The Current Renewal Order exceeds the Department’s authority because the
Department has not, and cannot, demonstrate an emergency under Section
202(c) that requires immediate action by the Department in particular and
that necessitates continued operation of Eddystone. 16 U.S.C. § 824a(c); H.R.
Rep. No. 114-357 § 61002 (2015); Pac. Gas & Elec. Co. v. FERC, 113 F.4th
943 (D.C. Cir. 2024); Institutional S'holder Servs., Inc. v. Sec. & Exch.
Comm'n, 142 F.4th 757, 765-66 (D.C. Cir. 2025); Jarecki v. G.D. Searle & Co.,
367 U.S. 303 (1961); Richmond Power & Light of City of Richmond, Ind. v.
FERC, 574 F.2d 610 (D.C. Cir. 1978); State of New York v. Trump, 25-cv-
11221-PBS, ECF No. 234 (D. Mass. Dec. 8, 2025); S. Rep. No. 74-621 (1935);
16 U.S.C. § 824a(a) & (b); Otter Tail Power Co. v. Fed. Power Comm., 429
F.2d 232 (8th Cir. 1970); 16 U.S.C. § 8240; 70 Fed. Reg. 53,117; S. Rep. No.
109-78 (2005); Alcoa, Inc. v. FERC, 564 F.3d 1342 (D.C. Cir. 2009); 16 U.S.C.
§ 8240(c)-(d); 16 U.S.C. § 8240(a)(3); 16 U.S.C. § 8240(d)(2)-(4); 16 U.S.C. §
8240(e); 16 U.S.C. § 8240()-(j); FDA v. Brown & Williamson Tobacco Corp.,
529 U.S. 120 (2000); Cal Indep. Sys. Operator Corp. v. FERC, 372 F.3d 395
(D.C. Cir. 2004); 10 C.F.R. § 205.371; 10 C.F.R. § 205.375; 46 Fed. Reg.
39,984; 5 U.S.C. § 553; New England Power Generators Ass., Inc. v. FERC,
881 F.3d 202 (D.C. Cir. 2018); Fox Television Stations, Inc., 556 U.S. 502
(2009); Env't Integrity Project v. EPA, 425 F.3d 992 (D.C. Cir. 2005); FTC'v.
Bunte Brothers, Inc., 312 U.S. 349 (1941); Department of Energy Order No.
202-22-4 (Dec. 24, 2022); Department of Energy Order 202-20-2 (Sept. 6,
2020); Grand Trunk Corp. v. TSA, 153 F.4th 517, (7th Cir. 2025); H.R. Rep.
No. 113-86 (2013); People of the State of Michigan v. U.S. Dep’t of Energy,
No-25-1150 (D.C. Cir. Sept. 11, 2026).

There is no factual basis supporting the Current Renewal Order. 16 U.S.C. §
824a; 16 U.S.C. § 824a(c); 16 U.S.C. § 8240-1; 16 U.S.C. § 809; Department of
Energy Order No. 202-25-5 (June 24, 2025); Department of Energy Order No.
202-22-3 (Dec. 23, 2022); DOE Order No. 202-21-2 (Sept. 10, 2021); 10 C.F.R.
205.371; 10 C.F.R. § 205.375; 190 FERC Y 61,084; 190 FERC 61,083; S. Rep.
No. 94-1168, 3 (1976); Executive Order 14,156, Declaring a National Energy
Emergency, 90 Fed. Reg. 8,433 (Jan, 20, 2025); Executive Order 14,262,
Strengthening the Reliability and Security of the United States Electric Grid,
90 Fed. Reg. 15,521 (Apr. 14, 2025); Biden v. Nebraska, 600 U.S. 477, 500-01
(2023); Richmond Power & Light of City of Richmond, Ind. v. FERC, 574 F.2d
610 (D.C. Cir. 1978); Temporary Withdrawal of All Areas on the Outer
Continental Shelf From Offshore Wind Leasing and Review of the Federal
Government’s Leasing and Permitting Practices for Wind Projects, 90 Fed.

Energy to Linda Alle-Murphy Re: Rehearing procedures for DOE Order No. 202-05-
3 (December 28, 2005) (recommending that “a party seeking rehearing can look for
procedural guidance to [Federal Energy Regulatory Commission’s] Rules of Practice
and Procedure, 18 CFR Part 385.”) (attached as Ex. 2).
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Reg. 8363, 8363 (Jan. 29, 2025); Exec. Order No. 14,315, 90 Fed. Reg. 30821,
30821 (July 7, 2025); Order Authorizing Electricity Exports to Canada, DOE
Order No. EA-487-A (August 21, 2026).

The Current Renewal Order will undermine competitive markets to the
detriment of consumers and reliability. Executive Order 14,156, Declaring a
National Energy Emergency, 90 Fed. Reg. 8,433 (Jan, 20, 2025); 16 U.S.C. §
824al(c); 16 U.S.C. § 824d; Pub. L. No. 102-486; Pub. L. No. 109-58; 16 U.S.C §
824j(a); U.S. Dep’t of Energy, Order Authorizing Electricity Exports to
Canada, Order No. EA-479-A (Jul. 11, 2025); Order Terminating Rulemaking
Proceeding, Initiating New Proceeding, And Establishing Additional
Procedures, 162 FERC q 61,012 (2018); Order No. 888, FERC Stats. & Regs.
9 31,036 (1996); Order No. 888-A, FERC Stats. & Regs. 9 31,048; Order No.
888-B, 81 FERC 9 61,248 (1997); Order No. 888-C, 82 FERC q 61,046 (1998);
Transmission Access Policy Study Group v. FERC, 225 F.3d 667 (D.C. Cir.
2000); New York v. FERC, 535 U.S. 1 (2002); Order No. 890, FERC Stats. &
Regs. 9 31,241 (1997); Order No. 2000, FERC Stats. & Regs. 9§ 31,089 (1999);
Order 787, 145 FERC Y 61,134 (2013); Order 809, 151 FERC Y 61,049 (2015);
Centralized Capacity Markets in Regional Transmission Organizations and
Independent System Operators, 149 FERC 9§ 61,145 (2014); Order Approving
Extreme Cold Weather Reliability Standards EOP-011-3 and EOP-012-1 and
Directing Modification of Reliability Standard EOP-012-1, 182 FERC
61,094 (2023); Order Approving Extreme Cold Weather Reliability Standard
EOP-012-2 and Directing Modification, 187 FERC Y 61,204 (2024); Order
Accepting Tariff Revisions Subject to Condition, 186 FERC ¥ 61,080 (2024);
PJM Interconnection, LLC, 193 FERC 61,217 (Dec. 18, 2025); PJM
Interconnection LLC, 195 FERC 9 61,209 (June 18, 2026); Department of
Energy Order No. 202-25-3 (May 23, 2025); Department of Energy Order No.
202-25-7 (Aug. 20, 2025); Department of Energy Order No. 202-25-3B (Sept.
8, 2025); Order Granting Waiver Request, 195 FERC 61,162 (June 1, 2026);
Constellation Energy Generation, LLC’s Request for Prospective, Limited
Waiver, Dkt. No. ER26-2028 (FERC Mar. 31, 2026).

Even if there were a short-term need—there is not—the Current Renewal
Order does not comply with the statutory command to set terms that best
meet the purported emergency and serve the public interest. 16 U.S.C. §
824a(c)(1); Entergy Corp. v. Riverkeeper, Inc., 556 U.S. 208 (2009); Sierra
Club v. Env't. Prot. Agency, 353 F.3d 976 (D.C. Cir. 2004); Dep’t of Homeland
Sec. v. Regents of the Univ. of Calif,, 591 U.S. 1 (2020); Motor Vehicle Mfrs.
Ass’n of the U.S. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29 (1983); Natl
Shooting Sports Found., Inc. v. Jones, 716 F.3d 200 (D.C. Cir. 2013);
Chamber of Com. of the U.S. v. Secs. & Exch. Comm’n, 412 F.3d 133 (D.C.
Cir. 2005); 10 C.F.R. § 205.370; 16 U.S.C. § 824a(c); 10 C.F.R. § 205.373;
Wabash Valley Power Ass'n, 268 F.3d 1105 (D.C. Cir. 2001); Gulf States
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Utils. Co. v. Fed. Power Comm'n, 411 U.S. 747 (1973); California v. Fed.
Power Comm’n, 369 U.S. 482, 484-86 (1962); NAACP v. Fed. Power Commn,
425 U.S. 662 (1976); Otter Tail Power Co. v. United States, 410 U.S. 366
(1973); Pa. Water & Power Co. v. Fed. Power Comm’n, 343 U.S. 414 (1952);
46 Fed. Reg. 39,985; Department of Energy Order No. 202-22-4 (Dec. 24,
2022).

The terms of the Current Renewal Order exceed other limits on the
Department’s statutory jurisdiction. 16 U.S.C. §§ 824(b), 824a(c), 824d; 18
C.F.R. § 35.1(e); S. Rep. No. 74-621; S. 1725, Cong. Tit. II § 203(a); Hughes v.
Talen Energy Mktg., LLC, 578 U.S. 150, 155 (2016); Conn. Dep’t of Pub. Util.
Control v. FERC, 569 F.3d 477, 481 (D.C. Cir. 2009); New York v. FERC, 535
U.S. 1 (2002); Conn. Light & Power v. Fed. Power Comm'n, 324 U.S. 515, 529
(1945); Fed. Power Comm™n v. Fla. Power & Light Co., 404 U.S. 453, 454, 467
(1972); Gallardo v. Marstiller, 596 U.S. 420, 430 (2022); Gomez-Perez v.
Potter, 553 U.S. 474, 486 (2008); FERC v. Elec. Power Supply Ass’n, 577 U.S.
260 (2016); Okla. Gas & Elec. Co. v. FERC, 11 F.4th 821 (D.C. Cir. 2021);
Otter Tail Power Co. v. United States, 410 U.S. 366, 374 (1973); People of the
State of Michigan v. U.S. Dep’t of Energy, No-25-1150 (D.C. Cir. Sept. 11,
2026).

The Current Renewal Order fails to provide the conditions necessary to
override environmental standards under Section 202(c)(2). 16 U.S.C §
824a(c)(2), 824a(c)(4); Kingdomware Techs., Inc. v. United States, 579 U.S.
162, 172 (2016) (discussing significance of the words “may” and “shall” in the
same statutory provision); Croshy v. Nat] Foreign Trade Council, 530 U.S.
363, 372—73 (2000); City of New Orleans v. FERC, 67 F.3d 947 (D.C. Cir.
1995); Fla. Power & Light Co. v. FERC, 88 F.3d 1239 (D.C. Cir. 1996); 68 Fed.
Reg. 1660; Department of Energy Order No. 202-22-4 (Dec. 24, 2022);
Department of Energy Order No. 202-17-4 (Sept. 15, 2017); Department of
Energy Order No. 202-24-1 (Oct. 9, 2024); Department of Energy Order No.
202-22-2 Amendment No. 1 (Sept. 4, 2022); Department of Energy Order No.
202-22-1 Amendment No. 2 (Sept. 2, 2022)
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III. INTERVENORS INTERESTS

As further discussed below, each of the Public Interest Organizations has
interests that may be directly and substantially affected by the outcome of this
proceeding. Each party may therefore intervene in this proceeding.!!

Each of the Public Interest Organizations also demonstrates a concrete injury
arising from the Current Renewal Order that is redressable by a favorable outcome.
Each organization is therefore aggrieved by the Current Renewal Order and may
properly apply for rehearing.!2

A. Natural Resources Defense Council

Natural Resources Defense Council (“NRDC”) is a national non-profit
membership organization whose mission includes ensuring the rights of all people
to clean air, clean water, and healthy communities. NRDC has a longstanding
organizational commitment to protect the interests of its members and to reduce
pollution caused by fossil fuel fired power plants such as Eddystone. NRDC works
to achieve clean energy solutions that will lower consumer energy bills, meet
greenhouse gas emission reduction goals, accelerate the use of energy efficiency and
renewable energy, and ensure that clean energy is affordable and accessible to all.

NRDC and its members are aggrieved by the Current Renewal Order. Tens

of thousands of NRDC members reside in Pennsylvania, Delaware, Maryland, and

11 Ex. 1; see also 18 C.F.R. § 385.214.

12 See 16 U.S.C. § 825Xa); Wabash Valley Power Ass'n, Inc. v. FERC, 268
F.3d 1105, 1112-13 (D.C. Cir. 2001); NextEra Energy Res. v. ISO New Eng., Inc.,
157 FERC 9 61,059, at P 5 (2016).
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New Jersey. Of these, over a thousand members reside within ten miles of the
Eddystone Units. These members are harmed by DOE’s orders to operate the
Eddystone Units beyond their planned retirement date because their continued
operation will subject the members to air and water pollution in the areas where
they live, work, and recreate. NRDC members are also exposed to the noise and
visual impacts of the plant’s operation. The impact of the Current Renewal Order
on NRDC members’ health, aesthetic, and recreational interests is compounded by
the Current Renewal Order’s failure to address the Federal Power Act’s
requirements for environmental protection that apply even in true emergencies
(discussed in section V.F. below). In addition, NRDC members are ratepayers in
the PJM region who will face higher electric bills as a result of the Current Renewal
Order. NRDC also operates offices in Washington D.C. and Chicago, which are both
in the PJM region. NRDC pays for the electricity used by these offices and will be
subject to higher electric bills as a result of the Current Renewal Order. Moreover,
NRDC has a sustainable operations plan with a goal of reducing net creation of
greenhouse gas emissions derived from building operational activity to zero. NRDC
and its members therefore have a strong interest in promoting actions that displace
less cost-effective fossil generation with more cost-effective clean energy.

B. Citizens for Pennsylvania’s Future

Citizens for Pennsylvania’s Future (“PennFuture”) is a Pennsylvania-based
statewide environmental organization dedicated to leading the transition to a clean
energy economy in Pennsylvania and beyond. PennFuture has approximately 1,000

members across the state. PennFuture’s mission is to protect our air, water, and
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land, and to empower citizens to build sustainable communities for future
generations. One focus of PennFuture’s work is to address the climate-warming
pollution from Pennsylvania’s power fleet. PennFuture also works to advance
understanding and recognition of Pennsylvania’s Environmental Rights
Amendment, contained in Article 1, Section 27 of Pennsylvania’s Constitution and
to ensure that Commonwealth entities meet their obligations under the
Amendment as trustees of Pennsylvania’s public natural resources. To promote
affordable and clean energy, PennFuture advocates before government entities,
including local, state, and federal agencies such as FERC, on issues related to
electricity markets, policies affecting the clean energy transition, and just and
reasonable rates. This proceeding raises issues which are important to the
environmental, public health, and affordability interests that PennFuture seeks to
advance.

C. Environmental Defense Fund

The Environmental Defense Fund (“EDF”) is a nonprofit membership
organization with hundreds of thousands of members nationwide, including more
than thirteen thousand members in Pennsylvania, whose mission is to build a vital
Earth for everyone by preserving the natural systems on which all life depends.
Guided by expertise in science, economics, law, and business partnerships, EDF
seeks practical and lasting solutions to address environmental problems and protect
human health, including in particular by addressing pollution from the power
sector. On behalf of its members, EDF works with partners across the private and

public sectors to engage in utility regulatory forums at the federal level and
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throughout the United States to advocate for policies that will create an affordable,
reliable, and low pollution energy system. The Current Renewal Order harms EDF
members because it will result in increased pollution that will impact the health of
people and nature and because it will increase energy costs for EDF members
throughout the PJM region.

D. Sierra Club

Sierra Club and its members are aggrieved by the Order. Over 55,000 Sierra
Club members reside in Pennsylvania and New Jersey; and over 4,000 of those
members reside in one of the four counties most likely to be impacted by pollution
from Eddystone. Sierra Club members are harmed by pollution produced by
operating the Eddystone Units. The Current Renewal Order to operate the plant
beyond its planned retirement date will subject Sierra Club members to additional
air pollution in the areas where they live and recreate. The Current Renewal
Order’s impact on the health, aesthetic, and recreational interests of Sierra Club
members is heightened by the Order’s failure to address the Federal Power Act’s
requirements for environmental protection that apply even in true emergencies. In
addition, Sierra Club operates multiple offices in the PJM region, and has well over
100,000 members living in the PJM region, all of whom will be subject to higher
electric bills as a result of the Department’s Current Renewal Order.

E. Public Citizen

Established in 1971, Public Citizen is a national, not-for-profit, non-partisan,
research and advocacy organization representing the interests of household

consumers. Public Citizen has over 1 million members and supporters across the
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United States, including in PJM and Pennsylvania. Public Citizen is active before
FERC promoting just and reasonable rates, and supporting efforts for utilities to be
accountable to the public interest. Public Citizen’s interests in this proceeding are

unique, and cannot be represented by any other party.

IV. BACKGROUND
A. Eddystone and the Initial Order

The history of the Eddystone Generating Station and the Initial Order is
described in detail in the Public Interest Organization’s Request for Rehearing on
the Initial Order (“Initial RFR”).13 In summary, Eddystone, which is owned and
operated by Constellation, is a six-unit power plant located along the banks of the
Delaware River in Eddystone, Pennsylvania, just south of Philadelphia and in the
PJM regional transmission organization (“‘RTO”).14 Units 3 and 4 are both steam
boiler-turbine generator units that can run on either natural gas or distillate fuel
oil. These units are “peakers,” i.e., units that run only during periods of high

demand due to their high operating costs.l> Sub-critical steam boiler-turbine units,

13 See Motion to Intervene and Request for Rehearing of Natural Resources
Defense Council, Citizens for Pennsylvania’s Future, Environmental Defense Fund,
Sierra Club, and Public Citizen regarding Order No. 202-25-4 (attached as Ex. 12).

14 Constellation, Eddystone Generating Station, https://perma.cc/5MdJB-
KLHZ (last visited Dec. 22, 2025).

15 U.S. Energy Information Administration, Electric generator dispatch
depends on system demand and the relative cost of operation (Aug. 17, 2012),
https://perma.cc/SMWV-TWPV (“Peaking generators typically have the highest
variable operating costs, appearing on the far right of the supply curve, and are
dispatched during the hours when demand for electricity is highest. Peaking unit
technology includes diesel generators and, most commonly, combustion turbines
(CTs) fueled by natural gas. Combustion turbines have been used for many years,
and older units are inefficient.”).

18



such as Eddystone 3 and 4,16 typically have long start up times exceeding 12
hours.1” On December 1, 2023, Constellation notified PJM of its intent to deactivate
Eddystone Units 3 and 4 effective May 31, 2025.18 Constellation explained that it
was “retiring Eddystone Units 3 and 4 because continued operation of these units is
expected to be uneconomic.”!® At the time Constellation submitted this notification,
prices for capacity (a key revenue stream for peaking units) were low—only $28.92
per megawatt-day.20 In July 2024, prices for capacity rose to $269.92 per megawatt-
day.2!l Nevertheless, Constellation did not withdraw its deactivation notice, despite

its planned deactivation still being nearly a year in the future.

16 Paul Gerke, Feds order Pennsylvania fossil-fuel plant to stay open another
90 days, Power Engineering (Aug. 28, 2025) https://perma.cc/M6FV-MIND.

17 See U.S. Energy Information Admin., About 25% of U.S. power plants can
start up within an hour (Nov. 19, 2020) https://perma.cc/7TB4N-CR52 (showing that
60% of gas-power steam turbine units have start up times greater than 12 hours);
see also Constellation Energy Generation, LL.C’s Request for Prospective, Limited
Waiver at 6, Dkt. No. ER26-2028 (FERC Mar. 31, 2026),
https://elibrary.ferc.gov/eLibrary/filelist?accession number=20260331-
5562&optimized=false&sid=317eled3-621e-4ba8-aa6e-4418a38613e0 (stating that
the Eddystone Units “lack the operational flexibility of modern combustion turbine
and combined cycle facilities; among other things they take a significantly longer
time to start up and synchronize to the grid”).

18 Letter from Bryan Hanson, Constellation, to Michael Bryson, PJM (Dec. 1,

2023), https://www.pjm.com/planning/service-requests/gen-deactivations/-
/media/27DE42275392469B8C4A767796A86A72.ashx (last visited Dec. 23, 2025).

19 Id

20 PJM, 2025/2026 Base Residual Auction Report (Jul. 30, 2024),
https://perma.cc/88RM-8DKX, at Table 1.

21 Id.
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The Eddystone Units are located just outside of Chester, Pennsylvania, a
community that faces one of the nation’s worst cases of environmental racism.22
Whenever it is operating, Eddystone contributes to the pollution impacting this
community. On a yearly basis, Eddystone emits thousands of tons of criteria air

pollutants, see Table 2 below, and large amounts of water pollutants.23

Table 2

Annual 2021 2022 2023 2024 2025 Cumulative
Emissions Emissions
CO2 14943 18636 28232 58566 44906 165283
(tons)

NOx (Ibs) | 15488 20506 29606 59232 60332 185164

SO2 (Ibs) | 176 234 322 704 628 2064

Source: EPA, Annual Emissions Data for Eddystone Generating Station, 2021-
2025, available at CAMPD, https://campd.epa.gov/ (accessed Sept. 3, 2026).

Pennsylvania’s Department of Environmental Protection is considering an
application to amend Eddystone’s Clean Air Act Title V permit to allow the facility

to become an area source of hazardous air pollutant emissions.24 If the permit

22 See Chester Residents Concerned for Quality Living,
https://perma.cc/Y368-AMLE (last visited Dec. 22, 2025); University of
Pennsylvania, Perelman School of Medicine, Center of Excellence in Environmental
Toxicology, Chester, https://perma.cc/LJZ2-DX6Q (last visited Dec. 22, 2025).

23 EPA, Pollutant Loading Report, https:/perma.cc/2NKM-DVQZ (last visited
Dec. 22, 2025) (including over 2 million pounds of total suspended solids, and over

25,000 pounds of ammonia, as well as 1,617 pounds of copper and 564 pounds of
lead, in 2024 alone).

24 Proposed Permit Amendment for Constellation Energy Eddystone
Generating Station - 23-00017 (56 Pa. Bull. 3,761 (June 27, 2026)).
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modification is approved, Eddystone may increase its total hazardous air pollutant
emissions up to 24.9 tons per year.2> When Eddystone operates on oil rather than
natural gas, it emits higher levels of both criteria pollutants and hazardous air
pollutants.26 These air pollutants are linked to respiratory symptoms like asthma,??
cancer, reproductive difficulties, and other health problems.28

On May 30, 2025, the Department issued the Initial Order based on its
“determin(ation] that an emergency exists in portions of the electricity grid operated
by PJM due to a shortage of facilities for the generation of electric energy, resource
adequacy concerns, and other causes.”?® Based on this determination, the
Department ordered Constellation to take all measures necessary to ensure that the
Eddystone Units are available to operate and ordered PJM to take steps to employ

economic dispatch for the Units.30

25 Comment of PennFuture and NRDC on Proposed Permit Amendment (July
27, 2026) (attached as Ex. 38).

26 Ex. 5 (Eddystone Title V Permit) at 28, 50 (noting sulfur content of oil and
higher NOx emissions from oil-fired generation); 68 Fed. Reg. 1660,1678 (Jan. 13,
2003) (noting that switching from oil to natural gas “would reduce mercury, metallic
[toxics], and inorganic” hazardous air pollutant emissions).

27 EPA, Effects of NO2, Health Effects, https:/perma.cc/EVG5-Q57C (last
visited Dec. 22, 2025).

28 EPA, Health and Environmental Effects of Hazardous Air Pollutants,
https://perma.cc/ZM52-GZ6dJ (last visited Dec. 22, 2025).

29 Ex. 6 at 1.
30 Jd
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B. Subsequent Renewal Orders
1. The First Renewed Order

On August 27, 2025, the Department issued Order No. 202-25-8, the First
Renewed Order. As detailed in Public Interest Organization’s request for rehearing
on the First Renewed Order (“First Renewed RFR”),31 the Department merely
reiterated the reasons it had issued the Initial Order—none of which focused on
resource adequacy concerns over the pendency of either the Initial or First Renewed
Orders. The First Renewed Order then asserted that the “emergency conditions
that led to the issuance of [the Initial Order] continue, both in the near and long
term.”32 The order mandated that the Eddystone Units remain in operation until
November 26, 2025.

As part of that mandate, the Department ordered PJM and Constellation to
“take all measures necessary to ensure that the Eddystone Units are available to
operate.”33 PJM was further ordered “to take every step to employ economic
dispatch of the Eddystone Units to minimize cost to ratepayers,” however, the First

Renewed Order also explained that “[blecause this Order is predicated on the

31 Motion to Intervene and Request for Rehearing of Natural Resources
Defense Council, Citizens for Pennsylvania’s Future, Environmental Defense Fund,
Sierra Club, and Public Citizen regarding Order No. 202-25-4, (available at
https://perma.cc/HX3X-H3ZA).

32 Ex. 9 at 2.
33 Id. at 6.

22



shortage of facilities for generation of electric energy and other causes, the
Eddystone Units shall not be considered capacity resources.”34

2. The Second Renewed Order

On November 25, 2025, the Department issued Order No. 202-25-10, the
Second Renewed Order. The Second Renewed Order reiterated almost word for
word the First Renewed Order and applied the same facts and reasoning to
extending the Order for another 90 days. The Second Renewed Order added three
pieces of information related to: (1) PJM’s winter demand,35 (discussed infra Section
V.B.2.c.) (2) the Department’s consultation with “the primary Federal agency with
expertise in the environmental interests”36 (discussed infra Section V.F.2.c.), and (3)
a footnote that “that it likely would be difficult for the oil-fired units to resume
operations once retired”37 (discussed infra Section V.A.).

3. The Third Renewed Order

On February 23, 2026, the Department issued Order No. 202-26-17, the
Third Renewed Order, extending the Order for another 90 days. The Third
Renewed Order repeated the same legal and factual bases as previous orders and
added only brief, unexplained references to NERC’s 2025 Long-Term Reliability

Assessment, published in January 2026, as well as operational conditions in the

34 [d. at 6, 7.
35 Ex. 23 at 3.
36 Id. at 7.

37 Id. at 2 n. 8.
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PJM region that occurred during a winter storm that ended on February 2, 2026
(discussed infra Sections V.B.2.d and V.B.3.a.iv).

4. The Fourth Renewed Order

On May 21, 2026, the Department issued Order No. 202-26-24, which
renewed the previous Orders for another 90 days. As with all the previous renewal
orders, the Department relied on the same flawed legal and factual bases and
1dentified no facts demonstrating the existence of an actual emergency requiring an
immediate response from the Department. The only new information presented in
the Fourth Renewed Order included a reference to and quotes from a consent decree
between Pennsylvania and the owners of the Keystone and Conemaugh coal plants,
and some language from Governor Shapiro about the need for additional generation
to keep prices low, discussed further infra Section V.B.3.v-vi. These generic
observations about the benefits of new generation did not provide evidence of an
“emergency” under Section 202(c).

5. The Current Renewal Order

On August 21, 2026, the Department issued Order No. 202-26-40, yet another
90-day renewal. The Department again relies on the same flawed legal and factual
bases for the Order and fails to demonstrate an actual emergency requiring an
immediate response from the Department during the effective period of August 23
through November 20, 2026. The only new information presented in the Current

Renewal Order consists of (1) a reference to peak demand conditions that occurred
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in summer 2026, and (2) a short discussion of NERC’s 2026 State of Reliability
report, released on June 24,38 discussed infra Section V.B.2.d.

C. Eddystone Operation and Cost Recovery

Since the Initial Order was issued on May 30, 2025, there has been no
indication that the parade of renewals will end, nor has there been any public
disclosure of analysis on actual need for or viability of the Eddystone Units. The
Initial Order and subsequent renewal orders directed PJM to employ economic
dispatch of the Eddystone Units.39 PJM has not provided complete information to
its members or the public about the extent of Eddystone’s operation to verify
whether this is what is being done. PJM has published letters to DOE indicating
the days on which one or both Eddystone Units have operated. However, the
information in those letters is limited to the number of hours that the Units may
have run, and any operational issues encountered; the letters do not state the level
at which the Units have run, the particular reasons for them running, or the type of
fuel burned.40

The forced operation of the Eddystone Units has imposed and will continue to

1impose substantial financial costs on PJM ratepayers. The Department has not

38 Ex. 37 at 7-8.

39 E.g. Ex. 13 at 3; Ex. 37 at 11.

40 See, e.g., PJM Interconnection, LLC, Compliance Report re: Eddystone
Units 3 and 4 (July 2, 2026) (available at https://perma.cc/DU3P-VHGW); PJM
Interconnection, LLC, Compliance Report re: Eddystone Units 3 and 4 (July 3,
2026) (available at https://perma.cc/TE76-VCCQ ); PJM Interconnection, LLC,
Compliance Report re: Eddystone Units 3 and 4 (July 4, 2026) (available at
https://perma.cc/9SMY-XJ97).
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conducted its own cost analysis, but others have estimated that the cost to operate
the two units is approximately $34,336 per day,*! and about $17.4 million per
quarter.42 The total cost allocated to ratepayers within the PJM region of operating
Eddystone during most of the Initial Order (from June 1, 2025 through August 28,
2025) was $281,858, with total costs allocated to ratepayers ballooning to over $8.6
million over the course of June 2025 through February 2026. See Declaration of
Dana Ammann 9 14-15, //linors Office of Attorney General v. U.S. Dep’t of Energy,
No. 25-1193 (D.C. Cir.), Dkt. No. 2172505.

In the Initial Order, as well as in the subsequent renewal orders,* DOE
referred rate issues to FERC and required that PJM “file with [FERC] any tariff
revisions or waivers necessary to effectuate this order,” with “[r]late recovery . . .
available pursuant to [Section 202(c)].”#4 The costs of maintaining and operating
the Eddystone Units pursuant to the Current Renewal Order will be allocated to

consumers pursuant to PJM tariff revisions approved by FERC on December 5,

41 Greg Wannier, Jonah Baskin, Jessi Eidbo, and Dan Prull, Unpacking the
Cost of 202(c) Orders: Facility-Specific Cost Estimates and Methodological
Approach, Sierra Club at 5 (Mar. 16, 2026),
https://www.sierraclub.org/sites/default/files/2026-03/facility-specific-202c-cost-
methodology.pdf.

42 George Weykamp, US DOE Orders PJM to keep Constellation plant online
for 90 more days, S&P Global (Aug. 28, 2025),
https://www.spglobal.com/energy/en/news-research/latest-news/electric-
power/082825-us-doe-orders-pjm-to-keep-constellation-plant-online-for-90-more-
days.

43 See, e.g. Ex. 9 at 8; Ex. 23 at 7; Ex. 37 at 11.

44 Ex. 6 at 3; see also U.S. Dep’t of Energy, Referral to the Federal Energy
Regulatory Commission, Docket No. AD25-15-000 (filed June 17, 2025).
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2025.45 Under the approved tariff revisions, so long as “a DOE Order is directed at
a resource to maintain operations for resource adequacy purposes for the PJM
Region and is not expressly limited to resolve resource adequacy issues in specific
Locational Deliverability Areas or Zones; and (2) the owner of such resource and
PJM agree to a rate for compensation that is based on the existing Deactivation
Avoidable Cost Credit (DACC) as set forth under Part V of PJM’s Tariff,” each load-
serving entity (LSE) in the region “will be assessed a charge based on the LSE’s pro
rata share of the total Daily Unforced Capacity Obligations across all Zones in the
PJM Region for all days within each calendar month covered by such DOE order.”46
PJM stated in that proceeding that this cost allocation methodology will apply to
the time period covered by the previous renewal orders,*” and so far as the
undersigned organizations are aware, it will apply to the costs incurred under the
Current Renewal Order as well.

D. The Department’s Resource Adequacy Report

The Department issued the Resource Adequacy Report (“RAR”) on July 7,
2025, in response to the Grid EO. The RAR purports to be a “uniform methodology

to identify at-risk region(s) and guide reliability interventions” as directed by the

45 PJM Interconnection, LLC, 193 FERC q 61,192 (2025).
46 Id. 9 8.
47 Id. 9 10.
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Grid EO.48 Several Public Interest Organizations, including many of the
undersigned, as well as other entities, requested rehearing on the RAR.49

As detailed in the Public Interest Organizations’ Request for Rehearing on
the RAR, the RAR does not support a finding of any emergency within the meaning
of Section 202(c). The Department finds in the RAR that, under the current system,
only ERCOT fails to achieve DOE’s selected resource adequacy targets.50 The
Department’s findings in the RAR conflict with its claims in the Orders of an
emergency in PJM; rather, the conclusions of the RAR agree with Public Interest
Organizations that there is no near-term emergency. While DOE concludes in the
RAR that there will be broader resource adequacy issues in 2030, this conclusion
relies on overstated assumptions about demand growth and likely retirements and
understated assumptions about likely new entry, building into the RAR an inherent
bias toward a finding of inadequate resource adequacy.5! More fundamentally, the
RAR acknowledges that DOE lacked the type of data and local, in-depth
engineering assessments that form the necessary bases for issuance of 202(c)
orders, rendering the report useless for any practical purpose.?? DOE responded to
the requests for rehearing on September 5, 2025, clarifying that the “RAR is simply

a report” that “contains no directives” and imposes no “legal duties,” and as such, it

48 Ex. 17 at vi.

49 Ex. 6.

50 Ex. 17 at 7.

51 Ex. 18 at 37-43.
52 Id. at 1.
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1s not an “order” by which the parties are “aggrieved,” as is required to seek
rehearing under section 313 of the Federal Power Act.?® DOE provided no

substantive response to the requests for rehearing.

V. REQUEST FOR REHEARING

Section 202(c) confers an extraordinary power; it permits the Department to
command action from market participants and to do so freed from core procedural
safeguards, jurisdictional boundaries, and substantive limitations that undergird
the rest of the Federal Power Act.5¢ It comes as no surprise, then, that when
Congress granted this power, Congress narrowly tailored its use to extraordinary
circumstances—namely, emergencies. The Current Renewal Order exceeds the
Department’s authority because this is not one of those extraordinary
circumstances. There is no emergency within the meaning of Section 202(c).

The Current Renewal Order fails to meet the standards of Section 202(c) both
because the resource adequacy concerns the Department does describe are long-
term concerns outside the legal bounds of Section 202(c) and the Department does
not demonstrate that there is any acute emergency requiring immediate response
from the Department in particular. DOE has not even asserted, much less provided
a credible projection, that resource adequacy concerns will ripen into actual supply
shortages that could not be met through PJM’s capacity markets, or pre-existing

contingency planning processes. As a command and control order, the Current

53 Letter from DOE to Caroline Reiser, et al. dated Sept. 5, 2025 Re: August 8
Submission (attached as Ex. 21).

54 See 16 U.S.C. § 824al(c).
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Renewal Order will also undermine competitive markets, thereby undercutting the
Department’s purported goals of increased long-term energy generation. The terms
of the Current Renewal Order do not meet the claimed emergency or serve the
public interest, do not fall within other limits on the Department’s jurisdiction, and
do not specify the requisite environmental conditions. For all of these reasons, the
Department should withdraw the Current Renewal Order.

A. The Current Renewal Order is Contrary to Law

Section 202(c) only authorizes the Department to respond to specific and
temporary emergencies as a last resort if intervention from States, utilities, and
RTOs comes short, not to mandate generation based on longer-term reliability
concerns. The plain language and structure of Section 202(c), its legislative history,
the Federal Power Act overall, as well as case law interpreting Section 202(c), the
Department’s regulations, and its historic use of Section 202(c) all establish that
responsibility for long-term resource adequacy rests with states, regional
transmission organizations, and utilities. People of the State of Michigan v. U.S.
Dep't of Energy, No-25-1159, slip op. at 19 (D.C. Cir. Sept. 11, 2026) (“Campbell’)
(attached as Ex. 39) (“DOE has no role whatsoever in the resource-adequacy
planning process. Instead, Congress in section 202(c) gave DOE narrow authority to
intervene that is triggered only in the face of an electricity emergency not otherwise
addressable by states or their utilities.”). By issuing the Current Renewal Order

based in large part on long-term resource adequacy concerns that other authorities
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are equipped to address, the Department is acting outside the bounds of Section
202(c).5
1. Section 202’s Text and Structure Establish that Emergency Authority
Can Only Be Invoked to Address Certain Supply Shortfalls Requiring

Immediate Response as a Backstop to Intervention from States, RTOs,
and Utilities

Section 202(c)’s text and context confirm that the Department may not act
based merely on concerns over long-term reliability or vague and unsubstantiated
short-term concerns. As the D.C. Circuit recently explained, “Congress carefully
structured the Federal Power Act, and section 202 within 1t.”56 Had Congress
intended to vest regulatory authority over long-term reliability or non-specific short-
term reliability concerns in Section 202(c), it would have stated so clearly. But it
did not.57 That it may be more difficult to restart a mothballed or dismantled plant
1s not a justification that can override the limits of the Department’s narrow

emergency authority under Section 202(c).58

55 Pac. Gas & Elec. Co. v. FERC, 113 F.4th 943, 947-48 (D.C. Cir. 2024)
(statutes are interpreted “based on the traditional tools of statutory construction”
and courts conducting review under the Administrative Procedure Act “may not
defer to an agency interpretation of the law.” (quoting Loper Bright Enters. v.
Raimondo, 603 U.S. 369 (2024))).

56 Campbell, Ex. 39, slip op. at 30.

57 Congress amended Section 202(c) in 2015, but it did not alter the
description of conditions that trigger the Department’s grant of authority to issue

emergency orders; it only addressed occasions on which a Department order might
produce a conflict with other laws. See H.R. Rep. No. 114-357 § 61002 (2015).

58 See Institutional S'holder Servs., Inc. v. Sec. & Exch. Comm'n, 142 F.4th
757, 765-66 (D.C. Cir. 2025) (explaining an agency cannot use an overbroad reading
to expand its statutory authority).
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The statute’s text empowers the Department to act only upon an
“emergency.”® The statute itself does not define “emergency.” At the time
Congress enacted Section 202(c), Webster’s New International Dictionary of the
English Language (1930) defined “emergency” as a “sudden or unexpected
appearance or occurrence... An unforeseen occurrence or combination of
circumstances which calls for immediate action or remedy; pressing necessity;
exigency.”®0 Contemporary dictionaries similarly define “emergency” as demanding
imminence: an emergency is “an unforeseen combination of circumstances or the
resulting state that calls for immediate action.”6!

The remainder of Section 202(c) underscores the exigency inherent in the
governing term “emergency”: the authority granted by Section 202(c) is, in the first

instance, a wartime power.?2 An “emergency” under the statute is limited to

5916 U.S.C. § 824a(c).

60 See also 3 Oxford English Dictionary 119 (1st ed. 1913) (defining
emergency similarly as “a state of things unexpectedly arising, and urgently
demanding immediate action”; Black’s Law Dictionary 654 (3d ed. 1933) (defining
emergency as a “sudden unexpected happening; an unforeseen occurrence or
condition . . . a sudden or unexpected occasion for action; exigency; pressing
necessity).

61 EFmergency, Merriam-Webster Dictionary, https:/www.merriam-
webster.com/dictionary/emergency (last visited Dec. 22, 2025); See also Benjamin
Rolsma, The New Reliability Override, 57 Conn. L. Rev. 789, 812 n.147 (2025)
(noting that dictionaries have given the term “emergency” the “same meaning for
many years”).

62 16 U.S.C. § 824a(c) (beginning with “[dluring the continuance of any war in
which the United States is engaged”); see Jarecki v. G.D. Searle & Co., 367 U.S.
303, 307 (1961) (noting that statutory terms should be interpreted in the context of
nearby parallel terms “in order to avoid the giving of unintended breadth to the
Acts of Congress”).
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circumstances of similar urgency: “a sudden increase in the demand for electric
energy,” for example.63

The text’s use of the present tense also underscores that focus on imminent
and certain shortfalls: it empowers the Department to act only where “an
emergency exists.”’¢4 That near-term focus, along with the statute’s strictly
“temporary” authority,6> precludes use of Section 202(c) to pursue long-term policy
goals, such as a preference for a particular fuel source, or to redress uncertain,
vague, short-term concerns.®® The Administration’s self-contradictory actions—
declaring an energy emergency while illegally blocking the development of other

sources, along with continually approving electricity export applicationsé’—lays

63 16 U.S.C. § 824a(c) (emphasis added); see Richmond Power & Light of City
of Richmond, Ind. v. FERC, 574 F.2d 610, 615 (D.C. Cir. 1978) (holding that Section
202(c) “speaks of ‘temporary’ emergencies, epitomized by wartime disturbances”); S.
Rep. No. 74-621, at 49 (1935) (explaining that Section 202(c) provides “temporary
power designed to avoid a repetition of the conditions during the last war, when a
serious power shortage arose”).

64 16 U.S.C. § 824a(c) (emphasis added).
65 [

66 Richmond Power & Light, 574 at 615 (Section 202(c) “is aimed at situations
in which demand for electricity exceeds supply and not those in which supply is
adequate but a means of fueling its production is in disfavor.”).

67 See Mem. Op. and Order, State of New York v. Trump, 25-cv-11221-PBS,
ECF No. 234 (D. Mass. Dec. 8, 2025) (declaring executive order placing moratorium
on all wind power-related permitting unlawful under 5 U.S.C. § 706(2) and vacating
the order in its entirety); see also infra section V.B.2.a (discussing electricity
exports).
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bare that promoting a particular preferred fuel source over others is exactly what is
occurring here.68

Section 202’s overall structure further highlights Section 202(c)’s emphasis
on concrete, near-term concerns. The preceding subsections 202(a) and (b) together
define and limit the tools by which the federal government may pursue “abundant”
energy supplies in the normal course.®® The resulting statutory “machinery for the
promotion of the coordination of electric facilities” comprises the following: in
subsection (a), an instruction to establish a general framework meant to facilitate
“coordination by voluntary action;” in subsection (b), “limited authority to compel
Interstate utilities to connect their lines and sell or exchange energy,” subject to
defined procedural and substantive requirements, when “interconnection cannot be

secured by voluntary action;” and in subsection (c¢), “much broader” but “temporary”

68 Compare Energy Emergency EO with Nichola Groom, Reuters, A timeline
of Trump’s moves to dismantle the US wind and solar energy industries (Aug. 27,
2025), https://www.reuters.com/sustainability/boards-policy-regulation/timeline-
trumps-moves-dismantle-us-wind-solar-energy-industries-2025-08-
26/#:~text=The%20Interior%20Department%20said%20it.energy%20t0%20low%2D
income%20communities. Diana DiGangi, UtilityDive, Revolution Wind to resume
construction after judge grants injunction (Sept. 23, 2025) https:/perma.cc/NC83-
63TD; Revolution Wind, LLC v. Douglas J. Burgum, D.D.C. No. 1:25-¢cv-02999-RCL.

69 16 U.S.C. § 824a(a) (seeking “abundant supply of electric energy” by
directing the federal government to “divide the country into regional districts for the
voluntary interconnection and coordination of facilities for the generation,
transmission, and sale of electric energy”) & § 824a(b) (allowing the federal
government to order “physical connection . . . to sell energy or to exchange energy”
upon application, and after an opportunity for hearing).
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authority “to compel the connection of facilities and the generation, delivery, or
interchange of energy during times of war or other emergency.”?0

That tiered structure—relying on voluntary action for quotidian energy
planning, specifying limited authority where that voluntary system fails, and
allowing for “temporary” central command-and-control only in case of
“emergency’—requires that Section 202(c) remain narrowly bounded to instances of
an unavoidable “break-down in electric supply,”’”! rather than mere want of more
abundant supply in the future that could be addressed by parties other than the
Department.” Interpreting Section 202(c)’s “emergency” powers to encompass
longer-term concerns—e.g., potential shortfalls years into the future—would
unwind the careful balance of voluntary, market-driven action and federal power
set out in subsections 202(a) and 202(b).73 Such an interpretation cannot be

squared with the statutory text and structure.?

70 S. Rep. No. 74-621 at 49 (1935).
71 ]d

72 of Ex. 23 at 2 (imposing responsibility on PJM “to ensure maximum
reliability on its system”).

73 See infra, Section V.C.

74 See Otter Tail Power Co. v. Fed. Power Comm., 429 F.2d 232, 233-34 (8th
Cir. 1970) (holding that Section 202(c) “enables the Commission to react to a war or
national disaster,” while Section 202(b) “applies to a crisis which is likely to develop
in the foreseeable future”).
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2. Congress’ Enactment of a Specific, Cabined Scheme to Address
Reliability Concerns Confirms that Section 202(c) Cannot be Expanded
to Impose Requirements Related to Long-Term Reliability

That Section 202(c) cannot be used to enforce the Department’s view of long-
term reliability needs is confirmed by Section 215 of the Federal Power Act—which
specifically and directly delineates the scope of federal power to enforce mandatory
long-term reliability requirements.”> Congress added Section 215 to the Federal
Power Act in 2005 precisely because the Act as it then existed—including Section
202(c)—did not provide the federal government with the power to enforce measures
designed to ensure broad, long-term reliability.7¢

By enacting Section 215, Congress provided a comprehensive and carefully
circumscribed scheme to empower FERC to enforce long-term reliability
requirements. That statutory scheme strikes a careful balance between state and

federal authority, and between private, market-driven decisions and top-down

7516 U.S.C. § 8240 (“Section 215”).

76 See 70 Fed. Reg. 53,117, 53,118 (“In 2001, President Bush proposed
making electric Reliability Standards mandatory and enforceable,” leading to
enactment of Section 215 in 2005); Report of the National Energy Policy
Development Group (May 2001) at p. 7-6, Available at
https://www.nrc.gov/docs/m10428/m1042800056.pdf (noting that “[r]legional
shortages of generating capacity and transmission constraints combine to reduce
the overall reliability of electric supply in the country” and that “[o]ne factor
limiting reliability is the lack of enforceable reliability standards” because “the
reliability of the U.S. transmission grid has depended entirely on voluntary
compliance,” and then recommending “legislation providing for enforcement” of
reliability standards) (emphasis added); S. Rep. No. 109-78 at 48 (2005) (Section 215
“changes our current voluntary rules system to a mandatory rules system” for long-
term reliability). See also Alcoa, Inc. v. FERC, 564 F.3d 1342, 1344 (D.C. Cir. 2009)
(noting that prior to the Energy Policy Act of 2005, “the reliability of the nation’s
bulk-power system depended on participants’ voluntary compliance with industry
standards”).
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control. Reliability standards are devised by NERC independent “of the users and
owners and operators of the bulk-power system” but with “fair stakeholder
representation.””” FERC may approve or remand those standards (but not replace
them with its own) and is required to “give due weight” to NERC’s “technical
expertise” while independently assessing effects on “competition.”’ Section 215
provides specified enforcement mechanisms and procedures for reliability
standards.”™ And it carefully preserves state authority over “the construction of
additional generation” and in-state resource adequacy, establishing regional
advisory boards to ensure appropriate state input on the administration of
reliability standards.8© FERC has employed this authority in recent years to ensure
adequate generation during stressed grid events. For instance, following Winter
Storm Uri, which caused unprecedented power outages in the South Central United
States, FERC directed NERC to develop cold weather reliability standards to
address freezing issues that cause outages at thermal generators during winter

storms.81 FERC approved NERC’s standards in 2023 and directed further action.

716 U.S.C. § 8240(c)-(d); see also id. § 8240(a)(3) (defining reliability
standards as “a requirement . . . to provide for reliable operation of the bulk-power
system”).

8 Id. § 8240(d)(2)-(4).
79 Id. § 8240(e).
80 7d. § 8240(1)-(j).

81 See FERC Approves Extreme Cold Weather Reliability Standards, Directs
Improvements (Feb. 16, 2023) https:/www.ferc.gov/news-events/news/ferc-approves-
extreme-cold-weather-reliability-standards-directs-improvements.
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Interpreting Section 202(c) to permit the Department to mandate generation
based on its declaration that non-imminent reliability concerns create an
“emergency” would effectively allow the Department to bypass Section 215’s
procedural safeguards, constraints on federal authority, and protection of state
power. Such a bypass would impermissibly “contradict Congress’ clear intent as
expressed in its more recent,” reliability-specific “legislation,” enacted “with the
clear understanding” that the Department had “no authority” to address long-term
reliability through Section 202(c).82 Congress has, in Section 215, directly
established the mechanisms (and limitations) by which the federal government may
compel action to ensure long-term electric-system reliability. In so doing, it has
confirmed that the word “emergency,” in Section 202(c), does not extend to long-
term reliability concerns.

3. Regulations Similarly Establish that Section 202(c) Emergency

Authority Can Only Be Invoked to Address Certain, Specific Supply
Shortfalls Requiring Immediate Response

The Department’s regulations demonstrate its own long-standing
understanding that Section 202(c)’s authority is confined to unavoidable resource
shortages, rather than long-term reliability concerns. The regulations define an
emergency as “an unexpected inadequate supply of electric energy which may result

from the unexpected outage or breakdown” of generating or transmission facilities—

82 See FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 142 & 149
(2000); see also Cal. Indep. Sys. Operator Corp. v. FERC, 372 F.3d 395, 401-02
(D.C. Cir. 2004) (“Congress’s specific and limited enumeration of [agency] power”
over a particular matter in one section of the Federal Power Act “is strong evidence
that [a separate section] confers no such authority on [agencyl.”).
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not a means of planning against distant expectations or risks.83 Emergencies “may
result” from a number of events including an “unexpected outage, “weather
conditions,” or a “sudden increase in customer demand.”®* The use of the verb
“result,” defined as “a rise as a consequence, effect, or conclusion,85 suggests that
the event triggering the emergency has already happened rather than that there is
a speculation that it could occur. Moreover, the events are characterized by those
produced by “weather conditions, acts of God, or unforeseen occurrences not
reasonably within the power of the affected ‘entity’ to prevent,”®® not an event that
can be planned for because there is a forecasted risk. Where the culprit is increased
demand, it is likely to be “a sudden increase in customer demand” producing a
“specific inadequate power supply situation,”8? rather than long-term demand
projections producing general reliability concerns. The need for both specificity and
certainty is repeated in the Department’s regulations defining an inadequate
energy supply: “A system may be considered to have” inadequate supply when “the
projected energy deficiency . . . will cause the applicant [for a 202(c) Order] to be

unable to meet its normal peak load requirements based upon use of all of its

8310 C.F.R. § 205.371 (emphasis added).
84 ]d

85 Result, Merriam-Webster Dictionary, https:/www.merriam-
webster.com/dictionary/result (last visited Dec. 22, 2025).

86 10 C.F.R. § 205.371 (emphasis added).
87 Id. (emphasis added).
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otherwise available resources so that it zs unable to supply adequate electric service
to its customers.”88

And while the regulations suggest that “inadequate planning or the failure to
construct necessary facilities can result in an emergency,” they recognize that the
Department may not utilize a “continuing emergency order” to mandate long-term
system planning.8® An emergency may exist where past planning failures produce
an immediate, present-tense shortfall (i.e., where a shortfall resul/ts from
insufficient planning); the Department has no authority to commandeer long-term
planning merely because it deems current plans inadequate to meet far-distant
needs.? As the Department stated when it promulgated those regulations, the
statute allows the Department to provide “assistance [to a utility] during a period of
unexpected inadequate supply of electricity,” but does not empower it to “solve long-

term problems.”91

88 10 C.F.R. § 205.375 (emphasis added).

89 Id. § 205.371 (also recognizing that “where a shortage of electricity is
projected due solely to the failure of parties to agree to terms, conditions, or other
economic factors” there is no emergency “unless the inability to supply electric
service is imminent’) (emphasis added).

90 See 1d. § 205.375 (requiring present inability to meet demand to
demonstrate inadequate energy supply).

91 46 Fed. Reg. 39,984, 39,985-86 (Aug. 6, 1981).
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The Department cannot simply depart from its regulations without
conducting new notice and comment rulemaking and providing reasonable basis for
the change.92

4. Courts Have Uniformly Held that Section 202(c) Can Be Invoked Only
to Address Specific, Acute Electricity Shortages That Cannot be

Addressed by Resource Adequacy Planning by the State, its Utilities,
or an RTO

The courts that have addressed the scope of authority under Section 202(c)
have determined that this Section applies only when there is a specific electricity
shortage that “is or will in the future be acute and is not being timely addressed by
planning for resource adequacy by the state, its utilities, or an RTO.”9 An
emergency under Section 202(c) thus occurs only in circumstances requiring
“immediate, essentially last-resort action by DOE outside the ordinary reliability
planning process.”94

Richmond Power and Light of City of Richmond, Indiana v. FERC arose out of

the 1973 oil embargo.? The Federal Power Commission (“Commission”) needed to

92 See 5 U.S.C. § 553; New England Power Generators Ass., Inc. v. FERC, 881
F.3d 202, 210-12 (D.C. Cir. 2018) (“It is textbook administrative law that an agency
must provide[ | a reasoned explanation for departing from precedent or treating
similar situations differently.”) (quoting W. Deptford Energy, LLC v. FERC, 766
F.3d 10, 20 (D.C. Cir. 2014)); Fox Television Stations, Inc., 556 U.S. 502, 515 (2009);
Env't Integrity Project v. EPA, 425 F.3d 992, 995 (D.C. Cir. 2005) (“[Aln
Iinterpretation of a legislative rule cannot be modified without the notice and
comment procedure that would be required to change the underlying regulation—
otherwise, an agency could easily evade notice and comment requirements by
amending a rule under the guise of reinterpreting it.”) (internal citations omitted).

93 Campbell, Ex. 39, slip op. at 36.
94 ]d
95 574 F.2d 610 (D.C. Cir. 1978).
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decide how to respond to oil shortages, and decided to call for the voluntary transfer
of electricity from non-oil power plants to areas of the country that relied heavily on
oil, such as New England.?® The New England Power Pool was not convinced that
the voluntary program would work and petitioned the Commission for a 202(c)
order.97 The Commission instead facilitated an agreement between state
commissions and supplying utilities, which satisfied the New England Power Pool
and it withdrew its petition.?8 A dissatisfied utility sought judicial review of the
Commission’s decision to allow the withdrawal of the Section 202(c) petition.??

The court easily upheld the Commission’s decision not to invoke Section
202(c).100 Though the oil embargo had ended, the utility argued that the “high cost
and uncertain supply of imported oil” justified an emergency order.191 The
Commission countered that the voluntary program had worked, the New England
Power Pool never interrupted service, and there was no need for a Section 202(c)

order.192 The court agreed with the Commaission.103

9 Jd. at 613.
97 I
98 I
9 JId. at 614.
100 .
101 7.
102 Jd. at 615.
103 I
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Trying another tactic, the utility argued that “dependence on imported oil
leaves this country with a continuing emergency.”'%4 The court observed that
Section 202(c) “speaks of ‘temporary’ emergencies, epitomized by wartime
disturbances.”1%5 Interpreting this statutory language, the court upheld the
Commission’s view that Section 202(c) cannot be used when “supply is adequate but
a means of fueling its production is in disfavor.”1%6 Section 202(c) is not an
appropriate means to implement long-term national policy to switch fuels. It is only
a temporary fix for an acute problem.

The Eighth Circuit has similarly held that Section 202(c) cannot be used to
displace the ordinary reliability planning processes implemented by states, utilities,
and RTOs. In Otter Tail Power Co. v. Federal Power Commission, a utility insisted
that the only way for the Commission to properly order the utility to connect to a
municipal power provider was to issue a Section 202(c) order.1°7” Demand for
electricity in the city had increased, and the peak load of the municipal power
provider was getting to be so high that both of its two generators would likely need
to be used simultaneously in the near future, “causing a possible loss of service
should one malfunction during a peak period.”198 To avoid this possible loss of

service, the Commission issued a Section 202(b) order, requiring the utility to

104 ]d

105 ]d_

106 [d

107 429 F.2d 232, 234 (8th Cir. 1970).
108 Jd. at 233-34.
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connect the municipal power provider.199 The utility argued that the Commission
used the wrong section and should have used Section 202(c) instead.110

The court explained that Section 202(c) “enables the Commission to react to a
war or national disaster” by ordering “immediate” interconnection during an
“emergency.”111 For non-emergency situations, “[oln the other hand, § 202(b)
applies,” including when there is a “crisis which is likely to develop in the
foreseeable future but which does not necessitate immediate action on the part of
the Commission.”12 The court upheld the Commission’s use of Section 202(b)
instead of Section 202(c) because there was no immediate emergency. The D.C.
Circuit recently explained how that court reached the “same conclusion” on the
scope of section 202(c) when it “treated the federal government’s section 202(c)
power as limited by the primacy of other, less top-down and coercive mechanisms to
ensure resource adequacy.”’113

Most recently, the D.C. Circuit confirmed that “[gliven the structure and
context of the Federal Power Act, section 202(c)’s grant of emergency authority is
triggered only when there is a need for immediate, essentially last-resort action and

the circumstances require action by DOE in particular, as opposed to action by the

109 Jd. at 234.

110 [

111 74 (citing 16 U.S.C. § 824a(c)).
12 I

13 Campbell, ex. 39, slip op. at 31.
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state or states responsible for resource adequacy.”4 As a “narrow, last-resort
backstop,” Section 202(c) provides for DOE to intercede only when coordinated state
and regional resource adequacy planning under Sections 202(a) and (b) fall short.115
Because states, generators, and RTOs have robust resource adequacy planning
processes, the court noted “circumstances requiring use of section 202(c) are
rare.”116

The case law cautions that “[ulnjustified use of section 202(c) upends existing
resource-adequacy decisions made based on years of planning with intensive expert
input and broad stakeholder participation,”''? and uniformly supports the
interpretation that Section 202(c) can only be used to address acute, urgent
emergencies that require the Department to act—and only where states, utilities,
and RTOs are unable to resolve the issue through long-term planning and the use of
Sections 202(a) and (b).

5. The Department’s Prior Orders Recognize that Section 202(c) Does Not
Confer Plenary Authority Over Long-Term Resource Adequacy

The Department’s consistent application of Section 202(c) in the past further

corroborates the urgency of the conditions necessary to invoke the provision.!18

114 Jd_ at 30-31 (emphasis in original).

115 Id. at 31.

116 [

117 Id. at 32.

118 See FTC v. Bunte Brothers, Inc., 312 U.S. 349, 352 (1941) (“[J]ust as
established practice may shed light on the extent of power conveyed by general
statutory language, so the want of assertion of power by those who presumably
would be alert to exercise it, is equally significant in determining whether such
power was actually conferred.”).
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Until 2025, the Department had historically only used Section 202(c) to address
specific, imminent, and unexpected shortages—never to address potential shortages
that would not occur until years in the future that the FPA tasks states, grid
operators, and utilities with addressing through long-established resource adequacy
planning processes.!® The Department has also historically narrowly tailored the
remedies in Section 202(c) orders to ensure that the orders only address the stated
emergency, to limit the order to the minimum period necessary, and to mitigate
violations of environmental requirements and impacts to the environment.120
Similarly, the Department cannot point to past Section 202(c) orders that
lasted for extended periods to support its claim that Section 202(c) can be used to
address long-term structural problems. First, the fact that an emergency may be
long-lasting does not remove the threshold requirement that the Department take

action in the near-term only as a backstop to states, utilities, and RTOs’ long-term

119 See, e.g., Ex. 8, DOE Order No. 202-22-4 (Dec. 24, 2022) (responding to
ongoing severe winter storm producing immediate and “unusually high peak load”
between December 23 and December 26); Ex. 5, DOE Order 202-20-2 (Sept. 6, 2020)
at 10-2 (responding to shortages produced by ongoing extreme heat and wildfires);
see also Rolsma, 57 Conn. L. Rev. at 803-4 (describing “sparing[]” use of Section
202(c) outside of wartime shortages during the twentieth century); Alexandra Klass
and Dave Owen, The President and the Power Grid, app’x, Mich. L. Rev. Online
(forthcoming 2026), available
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=6509640 (describing and listing
previous Section 202(c) orders).

120 See, e.g., Ex. 8 at 4-7 (limiting order to the 3 days of peak load, directing
PJM to exhaust all available resources beforehand, requiring detailed
environmental reporting, notice to affected communities, and calculation of net
revenue associated with actions violating environmental laws); Ex. 5 at 3-4 (limiting
order to the 7 days of peak load, directing CAISO to exhaust all available resources
beforehand, requiring detailed environmental reporting).
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resource adequacy planning and action under Sections 202(a) and (b), i.e., even if an
“emergency”’ can be long-lasting, it still would not encompass the kind of far-off
concerns identified in the Eddystone Orders.12! Second, the renewal authority in
Section 202(c)(4) cuts against the Department’s position; that provision emphasizes
that the Department should be focused on the next ninety days. Congress
emphasized that it did not intend the renewal provision of section 202(c) “to allow
for long-term or indefinite noncompliance with environmental requirements.”122
Public Interest Organizations are not aware of any instance before 2025 in
which the Department has utilized Section 202(c) to mandate generation the
Department views as necessary to ensure long-term resource sufficiency, or to
retain fuel sources that the Department believes beneficial,123—and for good reason.

B. There Is No Factual Basis Supporting the Department’s Order

The Department asserts that the Current Renewal Order is justified by the
continued “emergency conditions” cited in the Initial Order and subsequent renewal
orders (collectively, “Previous Orders”), “both in the near and long-term.”124
However, as with the Previous Orders, the Department fails to demonstrate that

there is an emergency under Section 202(c). The Department’s citations to

121 See, e.g., Grand Trunk Corp. v. TSA, 153 F.4th 517, 524-25 (7th Cir. 2025)
(while “long-lasting emergencies” can exist, looming threats’ do not rise to an
emergency unless they pose an “acute and ever-present problem tantamount to an
ongoing emergency’).

122 See H.R. Rep. No. 113-86 at 7-8, 12 (2013),
https://www.congress.gov/committee-report/113th-congress/house-report/86/1.

123 Richmond Power and Light, 574 F.2d at 616.
124 Ex. 37 at 3.

47



Executive Orders do not save it. A broad, generic, Presidential declaration of a
national emergency is not sufficient on its own to justify the use of emergency
powers under a statute with specific requirements. And the specific statutory
requirements have not been met here. The Department offers no plausible evidence
that a shortfall in energy will occur in PJM in the next 90 days.125> The Department
misrepresents the capacity outlook for fall, and cannot reasonably rely on the very
limited, nonessential running of the Eddystone Units in winter conditions as
evidence of need for the Units over the next 90 days. Any attempt to bolster the
Previous Orders with this information is both impermissible post hoc rationale and
relies upon a misrepresentation of the PJM alert system. Further, the
Department’s reiteration of stale, overly general, or otherwise inapposite evidence it
relied upon in the Previous Orders continues to fail to establish that an emergency
exists pursuant to Section 202(c). The evidence offered cannot counter the fact that
PJM procured an adequate amount of capacity to meet the region’s Reliability
Requirement through the 2026-2027 delivery year (which will begin on June 1, 2026
and end May 30, 2027). The Department has not and cannot establish a factual

basis to support the Current Renewal Order.

125 See Campbell, Ex, 39, slip op. at 36-39 (explaining that the circumstances
DOE identified, regarding the “mere possibility of an electricity supply shortfall—
with no specifics about its potential severity, timing, location, or likelihood” “plainly
did not necessitate immediate action by DOE”).
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1. Neither the Energy Emergency Executive Order Nor the Grid
Executive Order Evinces an Emergency Redressable By Section 202(c)

The Department notes that the Initial Order was preceded by two executive
orders “underscor[ing] the dire energy challenges facing the Nation,” citing the
Energy Emergency EO and the Grid EO.126

These Executive Orders do not provide a valid basis for an emergency under
Section 202(c). Even if these declarations were accurate and reasonable, which they
are not, presidential declarations of an emergency do not unlock unlimited
powers.127 President Trump issued the Energy Emergency EO pursuant to
authority from the National Emergencies Act (and provided no statutory basis for
the Grid EO).128 Congress explained that the National Emergencies Act “is not
intended to enlarge or add to Executive power. Rather, the statute is an effort by
Congress to establish clear procedures and safeguards for the exercise by the
President of emergency powers conferred on him by other statutes.”129 Congress

sometimes ties emergency authority to a president’s declaration of a national

126 Ex. 13 at 5.

127 See Biden v. Nebraska, 600 U.S. 477, 500-01 (2023) (presidential
declaration of national emergency does not change the limitations on agency’s
emergency authority as written into statute).

128 Under the National Emergencies Act, no emergency powers unlocked by a
Presidential declaration of a national emergency “shall be exercised unless and
until the President specifies the provisions of law under which he proposes that he,
or other officers will act.” 50 U.S.C. § 1631 (emphasis added). The Energy
Emergency EO does not adhere to this requirement. EO 14,156 (Jan. 20, 2025)
(generically directing agencies to “identify and exercise any lawful emergency
authorities available to them, as well as all other lawful authorities they may
possess, to facilitate the ... generation of domestic energy resources.”).

129 S, Rep. No. 94-1168, 3 (1976) (emphasis added).
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emergency and sometimes to a determination by the head of an agency. The
Federal Power Act contains both types of emergency authority: two provisions of the
Federal Power Act provide the President with emergency authority (sections 215A
and 212, 16 U.S.C. § 8240-1 and 16 U.S.C. § 809), but Section 202(c) requires that
“the Commission determinel] that an emergency exists.”130 Thus, the burden is on
the Department to demonstrate that there is an emergency pursuant to the narrow
language of Section 202(c); simply pointing to Executive Orders without
determining for itself that an emergency exists results in an arbitrary and
capricious order.

Additionally, neither the Energy Emergency nor the Grid EO contain any
facts or sources that support the determination of an emergency under Section
202(c). The Energy Emergency EO generically claims “[t|he energy ... generation
capacity of the United States [is] far too inadequate to meet our Nation’s needs.”
The Grid EO also claims that the country is “experiencing an unprecedented surge
in electricity demand,” generically pointing to expansions of data centers and
increases in domestic manufacturing as demand drivers. These vague statements

on nationwide energy needs lack the specificity needed to justify a 202(c) order.131

130 16 U.S.C. § 824a (emphasis added). The Department has exercised certain
powers under Section 202(c) since the DOE Organization Act of 1977, 42 U.S.C. §
7172.

131 See 10 C.F.R. 205.371 (defining an emergency under Section 202(c) as “a
specificinadequate power supply situation”) (emphasis added); see also Campbell,
Ex. 39, slip op. at 37 (“the mere possibility of an electricity supply shortfall—with no
specifics about its potential severity, timing, location, or likelihood—does not
warrant an emergency federal response”).
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The Executive Orders provide no evidence in support of their claims of inadequate
nationwide generation, let alone in Pennsylvania specifically.132 An emergency
under Section 202(c) also must be acute, requiring action specifically by the
Department.’33 But the Energy Emergency EO only gestures to a “deteriorat[ion] in
the near futuré’ and the Grid EO offers no projection for the timing or location of
the expected increased demand from “rapid technological advancements.” As we
demonstrate infra, Section V.B.3, there is sufficient generation for the claimed
“emergency” period in Pennsylvania.

Moreover, these Executive Orders, which emphasize the need for more
energy, are contradicted by other Executive Orders, which constrain the energy
supply. By Executive Order, the President attempted to temporarily withdraw land
to prevent “renewed wind energy leasing for the purposes of generation of
electricity,” although not for oil and gas mining.'3¢ Another Executive Order
declares that there is no need to subsidize “energy sources like wind and solar.”135

Other federal agencies have taken several actions, pursuant to these Executive

132 Indeed, at the time of the orders, U.S. energy production and exports were
at an all-time high. See U.S. Energy Information Administration, U.S. primary
energy production, consumption, and exports increased in 2024 (Jun. 20, 2025),
https://perma.cc/55X9-MFZV.

133 See supra, Section V.A.

134 Temporary Withdrawal of All Areas on the Outer Continental Shelf From
Offshore Wind Leasing and Review of the Federal Government’s Leasing and
Permitting Practices for Wind Projects, 90 Fed. Reg. 8363, 8363 (Jan. 29, 2025).

135 Exec. Order No. 14,315, 90 Fed. Reg. 30821, 30821 (July 7, 2025).
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Orders, to stop wind and solar development.136 If there is a national energy
emergency, why is the Administration preventing the development of shovel-ready
and economical energy projects?

The Orders, like the two Executive Orders they cite, support fossil fuels. The
Grid EO was issued at the same time as three other executive actions aimed at
supporting the coal industry, and was announced at a White House political event
focused on promoting coal.13”7 But a preference for one type of fuel over another does
not constitute an emergency.'3® And the Administration cannot manufacture an
emergency by eliminating new sources of energy in order to extend the life of old,

dirty, unreliable plants.

136 See Department of Interior Memo on Departmental Review Procedures for
Decisions, Actions, Consultations, and Other Undertakings Related to Wind and
Solar Energy Facilities (July 15, 2025); Department of Interior Secretary Order
3437: Ending Preferential Treatment for Unreliable, Foreign Controlled Energy
Sources in Department Decision-Making (July 29, 2025); Department of Interior
Secretary Order 3438: Managing Federal Energy Resources and Protecting the
Environment (August 1, 2025); BOEM, BOEM Rescinds Designated Wind Energy
Areas on the Outer Continental Shelf (July 30, 2025), https://perma.cc/4SAE-
XDRW; BOEM, BOEM Rescinds Offshore Renewable Energy Leasing Schedule
(August 4, 2025), https://perma.cc/PF2T-G89A; Department of Interior, Interior
Department Moves to Cancel Reckless Biden-era Approval of Lava Ridge Wind
Project (Aug. 6, 2025), https://perma.cc/V4U3-NFX6; BOEM, Director’s Order (Aug.
22, 2025) (Revolution Wind Stop Work Order), https://perma.cc/H7KD-Y3WJ;
BOEM, Director’s Order (Apr. 16, 2025) (Empire Wind Stop Work Order),
https://perma.cc/3J6V-36RD.

137 See Lisa Friedman and Brad Plumer, Five Takeaways From Trump’s Plan
to Rescue Coal, N.Y. Times (Apr. 9, 2025),
https!//www.nytimes.com/2025/04/09/climate/trump-executive-orders-
coal.html?unlocked_article code=1.0U8.ykUp.ZFaHwmWIt5nX&smid=url-share
(attached as Ex. 10).

138 Richmond Power and Light, 574 F.2d at 610 (Section 202(c) cannot be used
when “supply is adequate but a means of fueling its production is in disfavor.”).
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2. There is No Evidence Establishing a Specific Near-Term Emergency

The Current Renewal Order gestures at the possibility of electricity shortfalls
in the “near” term but offers no plausible evidence of such shortfalls. The
generalized, speculative risks described by the Current Renewal Order are neither
specific nor certain enough to qualify as an “emergency” under Section 202(c).139

a. The Department’s finding of an emergency contradicts its recent
orders authorizing the export of electricity under Section 202(e)

The Department’s assertion in the Current Renewal Order that an
emergency exists in the PJM region is contradicted by its own recent findings,
pursuant to Federal Power Act Section 202(e), that multiple proposed exports of
electricity do not impair the sufficiency of electric supply within the United
States.140 Section 202(e) obligates DOE to grant requests for export authorization
unless it finds that the proposed export would negatively impact either: (i) the
sufficiency of electric supply; or (ii) the coordination of the electric grid. 16 U.S.C. §
824a(e). As DOE previously explained, it interprets the first exception criterion to
mean that “sufficient generating capacity and electric energy must exist such that

the export could be made without compromising the energy needs of the exporting

139 16 U.S.C. § 824a(c).

140 Dozens of active Department orders authorize the export of electricity
from the United States over the coming decade. See DOE Grid Deployment Office’s
Export Authorization Library, available at https:/www.energy.gov/gdo/export-
authorization-library.

53



region, including serving all load obligations in the region while maintaining
appropriate reserve levels.”141

As one example, on August 21, 2026, the Department authorized Mercuria
Energy America, LLC (“MEA”) to export electricity to Canada for a five-year period,
based on its conclusions that from both economic and reliability perspectives, there
was adequate supply to do so. The Department found that “wholesale energy
markets are sufficiently robust to make supplies available to exporters and other
market participants serving United States regions along the Canadian and Mexican
borders,”t42 and “that NERC’s FERC-approved comprehensive enforcement
mechanism ensures that bulk-power system owners, operators, and users have a
strong incentive both to maintain system resources and to prevent reliability
problems that could result from movement of electric supplies through export.”143
As a result, the Department concluded that “the sufficiency of supply is not
impaired by MEA’s proposed export authorization.”'44¢ The Department’s findings in
the order are not specific to any geographic region of the country, but stated in
general terms.

The Department’s continued authorizations of such exports in recent months

contradicts its determination in the Current Renewal Order that an emergency

141 Order Authorizing Electricity Exports to Canada, DOE Order No. EA-487-
A, at 3 (August 21, 2026), https:/www.energy.gov/sites/default/files/2026-08/EA-
487-A MercuriaEnergyAmericalLLLC_Order.pdf (https:/perma.cc/42F9-LQET).

142 Id. at 4.
143 Id. at b.
144 [
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exists in PJM (and in other areas of the country that border Canada, including the
Midcontinent Independent System Operator and Washington State). The
Department cannot find both that sufficient energy exists in the United States such
that exporting it will not threaten reliability here, and also that an energy
emergency justifying the Current Renewal Order exists—doing so is the height of
arbitrary and capricious decision-making. The Department’s reasoning in the MEA
authorization, which is echoed in most of its other Section 202(e) orders, is that the
economic incentives created by wholesale energy markets and existing regulatory
systems to ensure reliability can be relied upon to ensure an adequate supply. Yet
the Department ignores such factors in the Current Renewal Order, ignoring the
role of PJM’s energy and capacity markets in incentivizing and committing
resources to meet demand in the region. The Current Renewal Order fails to
address how the Department could almost simultaneously issue opposite
determinations regarding the sufficiency of supply, removing any doubt that the
Current Renewal Order is invalid and must be withdrawn.

b. The Current Renewal Order fails to establish that an energy
emergency exists in the PJM region in the next 90 days

While the Current Renewal Order focuses primarily on longer-term risks to
reliability in the PJM region, which are legally irrelevant as described supra, it also
half-heartedly attempts to establish a near-term energy emergency. The Current

Renewal Order repeats verbatim language from the Previous Renewal Order.145

145 Compare Ex. 37 at 3-9 with Ex. 30 at 3-8.
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PIOs addressed each of these arguments in our Request for Rehearing of that order
and address these arguments again below.

The Department offers no evidence to establish that the period covered by the
Current Renewal Order presents resource adequacy risks in PJM that rise to the
level of an “emergency” within the meaning of Section 202(c). The Department
makes at most a half-hearted effort—citing only past and inapposite conditions on
PJM’s system, and portions of a recent State of Reliability report by NERC that are
inapplicable to the grid region in which the Eddystone units sit.14¢ DOE’s modest
labors to establish that shoulder season risks are increasing do not overcome the
basic fact that shoulder season risks are generally very low due to mild weather,
and this is true in PJM.

The Department also ignores the basic fact that PJM’s FERC-approved
mechanism for resource adequacy indicates sufficient resources for the near-term.
PJM’s Reliability Pricing Model (commonly known as the capacity auction) aims to
procure an amount of electricity supply adequate to meet its “reliability
requirement” — an amount of capacity that reflects PJM’s consideration of the risks
the system faces during all hours of the year, with a substantial reserve margin. For
the 2026/2027 Reliability Pricing Model delivery year encompassing the entire

period covered by the Current Renewal Order (June 1, 2026—May 31, 2027),147 the

146 Ex,. 37 at 3-4, 6-7.

147 For the Reliability Pricing Model delivery year encompassing the first
week covered by the Current Renewal Order (May 25-31, 2026), PJM’s capacity
auction also cleared more than sufficient capacity to meet the reliability
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Base Residual Auction held in July 2025, combined with utility procurements
through the Fixed Resource Requirement, procured capacity very close to PJM’s
reliability requirement.!48 Specifically, PJM and its member utilities procured a
total of 146,244 MW of capacity which PJM describes as 139 MW above the 19.1%
reserve margin included in the reliability requirement.149 In another portion of that
auction report, PJM describes the amount of capacity procured as slightly below the
19.1% reserve margin,1%0 an unexplained discrepancy that may reflect that while
the auction cleared below the reserve margin, utilities procuring capacity through
the Fixed Resource Requirement somewhat overprocured, bringing the region as a
whole over the target threshold.

Following the Base Residual Auction, in February 2026, PJM conducted an
Incremental Auction, which is part of the standard Reliability Pricing Mechanism

design that allows further refinement of procurement levels as the Delivery Year

requirement. See PJM, 2025/2026 Base Residual Auction Report, at 3 (July 30,
2024), https://www.pim.com/-/media/DotCom/markets-ops/rpm/rpm-auction-
info/2025-2026/2025-2026-base-residual-auction-report.pdf, attached as Ex. 32;
Natural Resources Defense Council et al., Motion to Intervene and Request for
Rehearing of Order No. 202-26-17 at 51-52 (Mar. 23, 2026).

148 See PJM, 2026/2027 Base Residual Auction Report, at 3 (July 22, 2025)
https://www.pjm.com/-/media/DotCom/markets-ops/rpm/rpm-auction-info/2026-
2027/2026-2027-bra-report.pdf, attached as Ex. 33.

149 Id. See also PJM, PJM Auction Procures 134,311 MW of Generation
Resources; Supply Responds to Price Signal (July 22, 2025),
https:/ /insidelines.pim.com/pim-auction-procures-134311-mw-of-generation-
resources-supply-responds-to-price-signal/ (“This auction’s cleared volume was just
over (by 139 MW UCAP) the projected reliability requirement . . .”).

150 PJM, 2026/2027 Base Residual Auction Report at 4.
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approaches.151 For that Incremental Auction, PJM explained that the region had an
increased surplus—i.e., an amount of accredited capacity over the Reliability
Requirement—that was about 2,630 MW greater than the Base Residual Auction
surplus, primarily due to a lower peak load forecast for the Delivery Year compared
to what it expected as of July 2025.152 PJM’s corrected load forecast, issued closer to
the 2026-2027 delivery year once better information was available, shows that the
region has ample capacity for the 90-day period covered by the Order. The capacity
from Eddystone Units 3 and 4 was not offered into the auction for the ongoing
delivery year,!%3 and nevertheless PJM has sufficient capacity to meet the reliability

requirement.

151 See PJM, 2026/2027 RPM Third Incremental Auction Results, at 111, 1
(Mar. 9, 2026), https://www.pjm.com/-/media/DotCom/markets-ops/rpm/rpm-
auction-info/2026-2027/2026-2027-3ia-report.pdf, attached as Ex. 34 (“Incremental
Auctions provide a mechanism for capacity suppliers to sell and purchase capacity
and a means for PJM to adjust previously committed capacity levels due to
Reliability Requirement increases or decreases.”)

152 PJM, Installed Reserve Margin (IRM), Forecast Pool Requirement (FPR),
and Effective Load Carrying Capability (ELCC) for 2026/2027 3rd IA slide 16 (Jan.
22, 2026), https://www.pim.com/-/media/DotCom/committees-
groups/committees/mrc/2026/20260122/20260122-1tem-01---1-2026-2027-3rd-1a-fpr-
and-irm-results---presentation.pdf. See also Ethan Howland, PJM trims near-term
load forecast on stricter data center vetting, economic outlook, UtilityDive (Jan. 15,
2026) https://www.utilitydive.com/news/pjm-interconnection-load-forecast-data-
centers/809717/

153 See Resources Designated in 2026/2027 FRR Capacity Plans as of
6/12/2025, PJM (June 12, 2025), https://www.pjm.com/-/media/DotCom/markets-
ops/rpm/rpm-auction-info/2026-2027/2026-2027-resources-designated-in-frr-
plans.pdf; see also 2026/2027 Base Residual Auction Report, supra.
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c. PJM summer 2026 operating conditions are not evidence of a
near-term emergency

DOE discusses ostensibly tight operational conditions that the PJM faced
over this past summer.154 At the outset, we note that operating conditions during
the summer—a high-risk time of year on most grid systems—are irrelevant to
whether an emergency exists in the fall—a typically low-risk time of year. Risks
related to the fall, which DOE hardly mentions in the Renewal Order, are discussed
below. This section will address DOE’s largely irrelevant and incomplete assertions
about summer operating conditions.

For instance, DOE points to PJM’s requests for, and its own issuance of,
“emergency orders for backup and non-backup generators due to high temperatures
resulting in high demand forecasts, causing potential reliability issues.”’5> DOE
asserts that “[tlhese emergency orders helped PJM manage high demand, including
an instantaneous peak demand of 162.7 GW on July 2, 2026, that was higher than
PJM’s previously forecasted peak summer demand of 156.4 GW.”156

DOE presents PJM’s instantaneous peak demand on July 2 as well in excess
of its previously forecasted summer demand, but the source it cites shows that the
154.6 GW figure was not actually the highest one that PJM studied and prepared

for. The same slide shows PJM prepared for loads as high as 169.1 GW.157

154 Ex. 37 at 3-4.

155 Id. at 4.

156 J .

157 Pa. Pub. Util. Comm’n, Summer 2026 PJM Reliability Assessment (May
2026) at slide 5,
https!//www.puc.pa.gov/media/3965/2026_pjm_summer readiness report.pdf.
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More importantly, high peak summer demand does not in itself indicate an
emergency. Although PJM requested and obtained Section 202(c) orders
authorizing it to call upon backup generation resources if necessary, precautionary
orders do not reflect that an actual emergency came to pass in July 2026. Rather,
peak summer demand only becomes an emergency if PJM lacks the tools to manage
the high rates of conventional generation outages that sometimes occur during
these events. PJM has several tools available to manage high summer demand,
including by issuing Maximum Generation and Load Management Alerts. As PJM
has explained:

e “A Maximum Generation Alert is targeted at transmission/generation
owners, who then determine if any maintenance or testing on equipment
can be deferred or canceled. By deferring maintenance, the units stay
online and continue to produce energy that is needed to serve electricity
demand within the PJM region. This alert is also used to notify
neighboring systems that electricity exports from PJM may be curtailed,

serving as a procedural step that allows those neighboring regions to plan
accordingly.”158

e A Load Management Alert “gives advance notification that load
management action may be declared, including Pre-Emergency and
Emergency Demand Response. Demand Response programs pay
customers in advance who sign up to allow reduction of their electricity
use in emergencies.”159

As explained by PJM, the Maximum Generation Alert is merely a request
that generators defer or cancel planned maintenance. During the event, despite

requesting emergency orders from DOE, PJM did not even require performance by

158 PJM, PJM Hot Weather Operations Update (July 2, 2026),
https://insidelines.pjm.com/pim-hot-weather-operations-update-july-2-2026/.
159 .
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all of the supply resources that are committed through the region’s Reliability
Pricing Model—that is, PJM never called a Performance Assessment Interval that
would have triggered penalties for these units. If PJM does not deem it necessary
to invoke the most basic accountability mechanism that it has for supply in the
region to perform, there was no emergency in July 2026.

Furthermore, despite the emergency orders DOE issued for operation of
backup generation, there is no indication—certainly no formal reporting by PJM—
that it actually needed to dispatch those backup generators.160 Preparations for an
emergency are not indicative that an emergency actually arose; likewise, DOE
cannot bootstrap its own emergency determinations into validity simply through
declaring them in a different order than the one at issue. It must support them
through presentation of evidence about forward-looking conditions on the system,
which it has not done here.

As for the need for Eddystone in particular during any past circumstances,
DOE’s assertions are thin, stating merely that “[alccording to data from the U.S.
Environmental Protection Agency (EPA), the Eddystone Units generated 27,239
MWh between August 2025 and March 2026, providing vital generation capacity to

the region.”16! In the context of the 404,710 gigawatt hours of electricity that PJM

160 PJM did not dispatch any backup generators during winter 2026, despite
the DOE emergency order enabling them to do so. Joint Staff Report: FERC,
NERC, and its Regional Entities, Winter 2026 Arctic Event: A System Performance
Review at p. 24 (Sept. 10, 2026), https:/ferc.gov/media/report-system-performance-
review-winter-2026-arctic-cold-period.

161 Current Renewal Order, Ex. 37 at 3-4.
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consumers used in the first half of 2026,162 this generation is paltry, only about
0.007%. This is not to say that such a small contribution could never be “vital” but
showing that would require explaining when the Eddystone units ran, and what
other supply and demand-side resources were or were not available at that time.
DOE does none of this work, but instead cites only the barest fact that while it may
look impressive as aggregate generation amounts over a roughly 9-month period to
an eye unfamiliar with the scale of energy usage in PJM, it is in fact worthless for

assessing the necessity of that generation.

d. NERC’s 2026 State of Reliability Report does not show there 1s
an energy emergency in PJM this fall

To address system risks during the time in which the Renewal Order would
be effective, DOE cites to NERC’s 2026 State of Reliability report, in which NERC
identifies worsening reliability concerns tied to large-load integration and localized
operating stress. DOE quotes NERC’s statement that “shoulder seasons have
become increasingly challenging for BPS operators to manage, resulting in several
recent instances of pre-contingent load shedding.”*63 But DOE fails to mention that

NERC’s concerns regarding shoulder seasons are expressly about increased risk in

162 Monitoring Analytics LLC, State of the Market Report for PJM, January
through June 2026, Tbl 1-9 (Total Real-Time Load for Jan-Jun 2026),
https://www.monitoringanalytics.com/reports/PJM_State_of the_Market/2026/2026
q2-som-pjm.pdf.

163 Current Renewal Order, Ex. 37, at 7.
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load pockets. 164 Load pockets are “specific small areas within a Balancing
Authority’s (BA) footprint that have limited transmission lines connecting them to
the remainder of the system.”165

DOE asserts neither that Eddystone is in a load pocket, nor that this
increased concern from NERC is relevant to shoulder season risk that Eddystone
could address. Indeed, Eddystone is not in a constrained portion of PJM—it is in
the PECO zone,16¢ which had no binding transmission constraints in the Base
Residual Auctions pertaining to the current period.167

Furthermore, NERC’s recommendations to address load-pocket shoulder
season risk relate to operational decisions by grid operators, such as the quantity of
resources to be committed in real-time, and consideration of when to grant
transmission or generation equipment outage requests.1®8 The recommendations do

not include retaining more capacity on the system overall—i.e., they are not about

164 NERC, 2026 State of Reliability: Technical Assessment of 2025 Bulk
Power System Performance (June 24, 2026) (“State of Reliability report”) at 5,
https://www.nerc.com/globalassets/programs/rapa/pa/nerc_sor_ 2026 technical asses
sment.pdf (“Load-Pocket Shoulder Season Challenges” heading).

165 [,

166 Order Accepting Tariff Revisions, 192 FERC § 61,159 P 21 (Aug. 15,
2025). The PECO zone covers parts of southeastern Pennsylvania. See PJM Zone
Map, https://www.pjm.com/-/media/DotCom/about-pjm/pjm-zones.pdf.

167192 FERC 9§ 61,159 P 21; see also PJM, 2025/2026 Base Residual Auction
Report, at 3 (July 30, 2024), https://www.pjm.com/-/media/DotCom/markets-
ops/rpm/rpm-auction-info/2025-2026/2025-2026-base-residual-auction-report.pdf,
attached as Ex. 32; PJM, 2026/2027 Base Residual Auction Report, at 3 (July 22,
2025) https://www.pjm.com/-/media/DotCom/markets-ops/rpm/rpm-auction-
1nfo/2026-2027/2026-2027-bra-report.pdf, attached as Ex. 33.

168 State of Reliability report at 5-6.
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resource adequacy, which purportedly grounds DOFE’s case for preventing the
deactivation of the Eddystone units.

DOE cites further language from the State of Reliability report, again
without any explanation of how it specifically pertains to risk on PJM’s system for
fall 2026. For instance, DOE points to NERC’s finding that “data center and
computational loads continued emerging as a major reliability consideration due to
their scale, speed of development, and unique operational characteristics.”169
Nothing about this statement from NERC specifically establishes emergency in
PJM for this fall. The reliability risks posed by data centers, which NERC has
highlighted in many other papers, reflect mostly rapid changes in the amount of
power they are drawing from the grid at any moment, which can make it
challenging to balance supply and demand on a minute-to-minute basis. However,
an older fossil fuel unit like Eddystone is poorly suited to address these kinds of
problems. As Constellation admitted to FERC in its recent waiver application, it
sought to retire the Eddystone units because they were so inflexible, taking a long
time to start up.1’0 This operational inflexibility significantly diminishes
Eddystone’s ability to meet demand during peak periods of grid stress, especially

those that arrive with little notice.

169 Current Renewal Order, Ex. 37 at 7.

170 Constellation Energy Generation, LL.C’s Request for Prospective, Limited
Waiver at 6, Dkt. No. ER26-2028 (FERC Mar. 31, 2026), available at
https://elibrary.ferc.gov/eLibrary/filelist?accession_number=20260331-
5562&optimized=false&sid=317eled3-621e-4ba8-aabe-4418a38613e0.
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DOE’s slight attempt to establish that shoulder season risks are increasing
simply does not overcome the basic fact that shoulder season risks are generally
very low due to mild weather, and this is true in PJM. According to PJM’s analysis
for the months of September, October, and November 2025, only about 0.4% of the
annual Expected Unserved Energy occurs during those months.171

e. PJM's request for a different short-term Section 202(c) order
during Winter Storm Fern doesn't establish an emergency for

the next 90 days, much less one that Eddystone Units 3 and 4
are best situated to resolve

DOE also continues to cite PJM’s request for, and its own issuance of, a
separate Section 202(c) order providing authorization for additional specified
generation units to operate at levels that may exceed air quality or other permit
limitations.172 PJM’s January 24, 2026 request was based on conditions it
anticipated during Winter Storm Fern, which brought extended cold temperatures
to the PJM region in late January and early February 2026.

Yet PJM’s request was for declaration of a short-term emergency, lasting only
until the extant winter storm abated. Even if PJM faced emergency conditions
during Winter Storm Fern, that does not indicate an emergency during the time

period covered by the instant Order. PJM’s assertion that an emergency existed

171 Josh Bruno, PJM, Installed Reserve Margin (IRM), Forecast Pool
Requirement (FPR), and Effective Load Carrying Capability (ELCC) for 2025/2026
3IA, Presented to PJM Markets and Reliability Committee on Jan. 23, 2025,
https!//www.pjm.com/-/media/DotCom/committees-
groups/committees/mre/2025/20250123/20250123-1tem-05---1-irm-fpr-and-elcc-for-
25-26-31a---presentation.pdf, at slide 12. This heatmap does not show the months of
September and November presumably because 0.0% of the annual EUE occurs in
any hour of the day in PJM’s models for those months.

172 Ex. 37 at 2-3.
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was limited to the time period of the winter storm’s occurrence — not a broader
assertion that the region suffers from an ongoing emergency. DOE issued the
Current Renewal Order long after the severe winter weather it cites as establishing
a near-term emergency occurred. DOE offers no explanation for why a past winter
severe weather event establishes an emergency that extends into the fall months.

Additionally, PJM’s request during Winter Storm Fern was predicated in
part on possible resource adequacy shortfalls in neighboring regions; PJM’s
submission notes: “Further, today PJM has been asked to provide emergency
energy (in some cases up to 3,000 MW) to neighbors who have already been in an
Energy Emergency Alert (EEA) Level 2 during the onset of the storm.”'73 Insofar as
the request reflected PJM’s preference or obligation to run generating units on its
system above permit limits during a specific extreme weather event in order to
address resource adequacy issues outside the PJM region, this is not evidence of a
resource adequacy problem within PJM, as DOE asserts.

Next, PJM’s ability to obtain Section 202(c) orders to allow additional
operation from its existing generation fleet during extreme weather events (which
has occurred on multiple prior occasions!7), suggests that DOE has other, more

targeted, and potentially less costly tools available to mitigate imminent

173 PJM, Re: Request for Emergency Order Under Federal Power Act, Section
202(c) (Jan. 24, 2026), https://www.pjm.com/-/media/DotCom/documents/other-fed-
state/20260124-pjm-202c-request-exhibit-a.pdf, at page 2.

174 See, e.g., Dep’t of Energy, Order 202-22-4 (issued to PJM in December
2024 during Winter Storm Elliott), at https://www.energy.gov/ceser/federal-power-
act-section-202c-pijm-december-2022.
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emergencies when they do arise, as compared to preventing the economic
retirement of an aging thermal plant. Indeed, Eddystone Units 3 and 4 ran
relatively little during PJM’s cold weather operations that extended from January
23 to February 2.175 Two of the four days the units ran at all, they ran only at the
units’ minimum possible level.176 PJM experienced its instantaneous peak load for
this event at around 8 a.m. on January 29, 2026177 — at that time both Eddystone
units were operating at “min load,” rather than ramping up to help meet this

demand. In contrast, 21 units that PJM operated pursuant to DOE Order 202-26-2

175 See PJM, January Cold Weather Operations (Feb. 5, 2026) at 4, 17,
https://www.pim.com/-/media/DotCom/committees-
groups/committees/oc/2026/20260205/20260205-1tem-03---cold-weather-update.pdf.

176 See Daily Compliance Report for January 28,
https://go.pim.com/1/678183/2026-01-
29/Im853/678183/17697116528MCBTmFI/Eddystone Report Jan292026 daily com
pliance report.pdf (noting that on January 28, Units 3 and 4 operated all 24 hours
at “min load”); Daily Compliance Report for January 29, https://www.pjm.com/-
/media/DotCom/documents/other-fed-state/20260130-doe-order-no-202-25-10-
eddystone-daily-reporting.pdf (noting that Units 3 and 4 operated on January 29,
for hours ending 1-12, i.e., from midnight to noon, at “min load”). On January 26,
Unit 3 operated for 16 hours, and Unit 4 for 12 hours “at varying ranges between
the operational min and max,” https:/www.pjm.com/-
/media/DotCom/documents/ferc/filings/2026/20260127-order-202-25-10-compliance-
report.pdf. On January 27, Units 3 and 4 operated “at varying ranges between the
operational min & max,” https:/www.pjm.com/-

/media/DotCom/documents/ferc/filings/2026/20260128-eddystone-daily-compliance-
report.pdf.

177 PJM, January Cold Weather Operations (Feb. 5, 2026),
https://www.pjm.com/-/media/DotCom/committees-
groups/committees/oc/2026/20260205/20260205-1tem-03---cold-weather-update.pdf,
at slide 17.
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did operate for all or part of the day on January 29,178 which strongly suggests that
the Eddystone units were incapable of meeting demand due to fuel supply
limitations, forced outage, or transmission constraints. DOE’s reference to March
17, 2026, testimony from NERC CEO Jim Robb stating that “202(c) facilities made
material contributions’ with regard to reliability during Winter Storm Fern”179
lacked the critical context of the Eddystone Units’ minimal operations during that
period.

On January 29, PJM sought an extension of Order 202-26-2 through
February 2, based on forecasted continuation of especially cold weather. Despite
the cold weather event extending for four more days, Eddystone Units 3 and 4 did
not run at all after noon on January 29.180 In contrast, the additional units covered

by Order 202-26-2A did run from January 30 to February 2.18! This strongly

178 See PJM, Daily Compliance Report for Prior Day Operations (January 29,
2026) DOE Order No. 202-26-2, https://www.pjm.com/-
/media/DotCom/documents/other-fed-state/20260130-pjm-daily-compliance-report-
doe-order-no-202-26-2-v4.pdf.

179 Ex. 37 at 3.

180 See Daily Compliance Report for January 29, https://www.pjm.com/-
/media/DotCom/documents/other-fed-state/20260130-doe-order-no-202-25-10-
eddystone-daily-reporting.pdf.

181 PJM Daily Compliance Report (Jan. 31, 2026), https:/www.pjm.com/-
/media/DotCom/documents/other-fed-state/20260131-pjm-daily-compliance-report-
doe-order-no-202-26-2-v5.pdf (listing 20 resources operating on January 30); PJM
Daily Compliance Report (Feb. 1, 2026), https://www.pjm.com/-
/media/DotCom/documents/other-fed-state/20260201-pjm-daily-compliance-report-
doe-order-no-202-26-2-v6.pdf (listing 16 resources running on January 31); PJM
Daily Compliance Report (Feb. 2, 2026), https://www.pjm.com/-
/media/DotCom/documents/other-fed-state/20260202-pjm-daily-compliance-report-
doe-order-no-202-26-2-v7.pdf (listing 10 resources operating on February 1); PJM
Daily Compliance Report (Feb. 3, 2026), https://www.pjm.com/-
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suggests that Eddystone Units 3 and 4 were unavailable as the winter event wore
on. Winter risk in PJM is driven by high forced outage rates among thermal
generators, due to both mechanical issues in cold weather and fuel supply
limitations.182 Older units, such as the Eddystone Units, are most prone to
mechanical issues or limited operating availability during cold weather. As the U.S.
Energy Information Administration explains, steam turbine technology like that
used at the nearly 60-year-old Eddystone Units!83 requires hours to start up, and
need additional time to adjust output once online.18¢ Indeed, the Eddystone units

have already shown their age during the course of the Department’s Orders: Unit 4

/media/DotCom/documents/other-fed-state/20260203-pjm-daily-compliace-report-
doe-order-no-202-26-2-v8.pdf (listing 7 resources operating on February 2, 2026).

182 See, e.g., Affidavit of Adam Keech on behalf of PJM Interconnection LLC,
Attachment C to PJM Transmittal Letter, Docket No. ER24-99 (filed Oct. 13, 2023),
at p. 619 4 9, https!//www.pjm.com/pjmfiles/directory/etariff/FercDockets/
7657/20231013-er24-99-000.pdf (noting that the shift toward winter being a higher-
risk season in PJM is driven by poor fleet performance and high levels of generator
correlated outages); id. at 13 (noting how PJM’s increased dependence on natural
gas resources increases vulnerability to common-mode failures, such as fuel supply
limitations or pipeline outages, that were factors during the 2014 Polar Vortex and
Winter Storm Elliott); PJM, Winter Storm Elliott: Event Analysis and
Recommendation Report 2 (attached as Ex. 26) (noting that gas plants accounted for
70% of the extremely high forced outage rates that drove PJM into tight conditions,
due to both equipment failure in the cold weather and gas supply problems).

183 Constellation Energy, Eddystone Generation Station, (available at
https://perma.cc/27DG-UXX2) (“These units were installed between 1967 and
1970”).

184 J.S. Energy Information Administration, “About 25% of U.S. power plants
can start up within an hour,” (November 19, 2020) (available at
https://perma.cc/NWG3-YKLV).
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suffered an outage of unknown provenance on June 23, 2025,185> and on July 28,
2025 failed to start up at all due to a tube leak.186

Alternatively, PJM may have found the flexibility or locations of the other
units better suited than the Eddystone units to meet the particular emergency
conditions. PJM’s mere request for an additional emergency order to address a
specific extreme weather event for a time period that has now passed, which relied
in part on emergency shortfalls external/to PJM, and during which PJM did not find
1t necessary or possible to run the Eddystone units, does not establish an emergency
requiring immediate action by the Department during the 90-day period covered by
the Current Renewal Order.

3. DOE offers no substantial evidence of a longer-term emergency in PJM
and ignores recent developments addressing longer-term risks

a. DOFE rehashes evidence from its Previous Orders that does not
establish an emergency

The Current Renewal Order, like the previous orders, asserts emergency
conditions premised on “growing resource adequacy concern” through 2030.187
Putting aside that Section 202(c) does not provide the Department with the
statutory authority to address long term resource adequacy concerns, supra Section

V.A., the evidence DOE cites is stale, overly general, or otherwise inapposite,

185 PJM Interconnection LLC, Compliance Report re: Eddystone Units 3 and
4 (June 24, 2025) (available at https://perma.cc/S4U9-ER7P).

186 PJM Interconnection, LLC, Compliance Report re: Eddystone Units 3 and
4 (July 29, 2025) (available at https:/perma.cc/6Q6D-Y2L.X).

187 Ex. 37 at 1-2; see also id. at 7 (describing “significant resource adequacy
issues anticipated by the 2030/31 delivery year”).
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including PJM’s 2023 Energy Transition in PJM report (“2023 R4 Report”),188
former PJM President Manu Asthana’s March 2025 congressional testimony, the
results of PJM’s FERC-approved Reliability Resource Initiative (“‘RRI”), and the
Department’s summer 2025 Resource Adequacy Report. In Public Interest
Organizations’ previous RFRs, we explained why these references do not establish
that an emergency within the meaning of that term in Section 202(c) exists.

As Public Interest Organizations previously noted, and DOE still has not
addressed, PJM’s Reliability Pricing Mechanism (“RPM”) is the FERC-approved
mechanism to ensure resource adequacy in the PJM Interconnection service
territory.189

For the RPM delivery year encompassing the time period covered by each of
the Orders, the auction cleared sufficient capacity.1®© As noted above, the auction
for the 2026-2027 delivery year cleared the 19.1% target reserve margin, especially
once the load forecast for that delivery year was substantially revised downward.

Furthermore, in July 2025, PJM’s RPM again procured sufficient capacity to
meet the region’s Reliability Requirement for the 2026-2027 delivery year (which

began on June 1, 2026).191 This auction again cleared at high prices and included a

188 PJM, Energy Transition in PJM: Resource Retirements, Replacements &
Risks (Feb. 24, 2023), https://perma.cc/M4H6-UMKY.

189 See Ex. 12 at 17-21.

190 See PJM, 2025/2026 Base Residual Auction Report, at 3 (July 30, 2024)
https://perma.cc/88RM-8DKX.

191 See PJM, 2026/2027 Base Residual Auction Report (July 22, 2025),
(available at https://perma.cc/TSWF-DFR5).
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2,699 MW increase in new generation and generation uprates, which reversed a
three-auction downward trend in the amount of new generation and generation
uprates.!92 This demonstrates that FERC’s approved mechanism for ensuring
resource adequacy in PJM is working as designed to send price signals when
capacity levels tighten to retain existing capacity resources and encourage the entry
of new resources. Both the 2025/2026 and 2026/2027 auctions procured adequate
capacity without the Eddystone Units, indicating that these units are surplus
beyond what PJM proposed and FERC approved, as the level needed to maintain
resource adequacy. The Current Renewal Order continues DOE’s failure to mention
these critical facts, which undermines its case for an emergency, and reflects
arbitrary agency decision-making.
1. PJM 2023 R4 Report

Public Interest Organizations explained in the prior RFRs why the stale 2023
R4 Report does not support that there is a Section 202(c) emergency.!®3 Further,
some of the quotes the Department relies on from the 2023 R4 Report contradict its
claim that there is a Section 202(c) emergency.

As Public Interest Organizations explained in the Initial RFR, the 2023 R4
Report describes only “increasing risk of reliability risk” over a period of seven

years.194 This falls far short of an emergency within the meaning of Section 202(c),

192 Id. at 3.
193 See e.g. Ex. 12 at 42-63.
194 Ex. 12 at 49.
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which can only occur under rare circumstances where the Department steps in as a
last resort to states, utility, and RTO intervention. Moreover, the 2023 R4 Report’s
assessment of risk was flawed, primarily for its failure to account for the operation
of PJM’s capacity market in ensuring resource adequacy by assuming that capacity
prices would remain at their then-recent low levels even as reserve margins shrunk.
The last two PJM capacity auctions, with historically high capacity prices
convincing certain resources to not retire, have proven how flawed that assumption
was.195

The rate of new entry PJM forecasted in its 2023 R4 Report was conceptually
invalid, as explained by economist James Wilson in a 2023 critique of that report,
because it rested on an assumption that “capacity prices would remain at recent low
levels even while reserve margins decline due to the fast pace of retirements and
slow pace of new entry.”196 Mr. Wilson opined that “[t|hese assumptions—a fast
pace of retirements, a slow pace of new entry, low reserve margins and low capacity
prices—are simply contradictory and ignore the basic market dynamic that ensures
resource adequacy in the PJM region.”197 Indeed, for Delivery Year 2026-27, when
PJM’s report predicted reserve margins would fall to 15%,198 the Base Residual

Auction cleared at around a 19% reserve margin with prices at $329 per MW-day

195 See Ex. 12 at 56-59.

196 James F. Wilson, Maintaining the PJM Region’s Robust Reserve Margins,
at 8 (May 2023), https://perma.cc/7SZN-CRGY.

197 Jd.

198 See PJM, Energy Transition in PJM: Resource Retirements, Replacements
& Risks 16, Table 1 (Feb. 24, 2023), https://perma.cc/M4H6-UMKY.
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(nearly ten times the price artificially frozen in flawed analysis in the 2023 R4
Report).199 Consistent with the economic theory that higher prices attract new
entrants to the market—a dynamic ignored by PJM’s 2023 R4 Report—the Base
Residual Auction for 2026-2027 cleared 2,669 MW of new generation and generation
uprates, which was higher than the prior auction and “reversed a three-[Base
Residual Auction] downward trend in the amount of new generation and generation
uprates.”200 This increase in prices, and the related increase in new entry,
demonstrates the flaw in PJM’s 2023 R4 Report, which inexplicably ignored how its
own capacity market is designed to incentivize the entry of new resources, when
needed, through higher prices.201

The Current Renewal Order also contradicts DOE’s claims that the situation
in PJM has been unexpected by noting how “PJM has voiced these concerns for
years.”?02 A concern that has been discussed for more than two years is not
unexpected. Finally, the Current Renewal Order also contradicts its claims that the

alleged emergency is imminent by explaining how the 2023 R4 Report “determined

199 Compare PJM, 2026/2027 Base Residual Auction Report, at 3, 5 tbl. 2,
(July 22, 2025), https://perma.cc/TSWF-DFR5; with 2023 R4 Report at 10 (noting
use throughout study period of 2023/2024 Base Residual Auction prices); see also
PJM, 2023/2024 Base Residual Auction Results, at 1, https://perma.cc/LQJ5-K5EA
(reporting prices in the unconstrained portions of PJM of approximately $34 per
megawatt-day).

200 PJM, 2026/2027 Base Residual Auction Report, at 3 (July 22, 2025),
https://perma.cc/TSWF-DFR5.

201 James F. Wilson, Maintaining the PJM Region’s Robust Reserve Margins,
at 8 May 2023), https://perma.cc/7SZN-CRGY.

202 Ex, 37 at 6 (emphasis added).
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that the pace of new capacity additions ‘would be insufficient to keep up with
expected retirements and demand growth by 2030.7293 Simply, the stale and flawed
2023 R4 Report does not provide evidence that there is an emergency pursuant to
Section 202(c).

11. March 2025 Asthana Testimony

As Public Interest Organizations explained in the prior RFRs, the primary
focus of President Asthana’s testimony was on how PJM has been preparing to meet
resource adequacy challenges that PJM forecasts may emerge later in the decade.
A full review of the testimony demonstrates the inappropriateness of Section 202(c)
emergency action based on resource adequacy shortfalls that may arise in future
years because PJM 1is already taking action through the standard processes.

The fact that Mr. Asthana posited supply conditions within PJM may be
tightening is not evidence that an emergency under Section 202(c) currently exists;
in fact, it suggests the opposite—that the supply conditions currently meet the
demand now. Mr. Asthana’s statement regarding the existing market structure’s
success also points to the need to continue to let markets work as they are
designed—retaining some units and encouraging new units to come online, rather
than interfering through a command-and-control mandate. As explained in Section
V.C, below, the Department’s misuse of its emergency authority under Section
202(c) will disrupt the competitive market processes that FERC and PJM have

determined will best promote resource adequacy in the region.

203 Jd. (emphasis added).
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111. Resource Reliability Initiative

PJM’s statements about resource adequacy described in the December 2024
Resource Reliability Initiative (“‘RRI”) filing also do not support a finding of an
emergency requiring the Department’s immediate action. As Public Interest
Organizations explained in the prior RFRs, the “possibility of a resource adequacy
shortfall” identified in the RRI would only come to pass well after the 90-day period
relevant to the Initial Order.20¢ This remains true—the possibility identified in the
RRI still will not come to pass in the 90 days relevant to the Current Renewal
Order, or even until June 2027 at the earliest based on the adequate capacity PJM
has procured in its RPM.

That the RRI may not result in the addition of any new generation capacity
in the next few years is of no concern. First, we repeat, PJM’s RPM procured an
adequate amount of capacity to meet the region’s Reliability Requirement for the
2025-2026 and the 2026-2027 delivery years—meaning that through at least June
2027 PJM has adequate capacity without the Eddystone Units. Further, PJM
explained that the RRI will bring significant amounts of capacity “to the PJM
markets before 2028, when PJM anticipates the resource adequacy issues will
become more severe, and in advance of the 2030/31 delivery year, when PJM
anticipates demand could begin outstripping supply.”205 PJM designed the RRI to

address the projections it has made about potential capacity shortfalls a few years

204 See e.g. Ex. 12 at 48-49.
205190 FERC 9 61,084, at P 20 (citing PJM filing at 22).

76



from now because there is no imminent potential shortfall. As Public Interest
Organizations explained in the prior RFRs, the Department’s citation of an
approved solution to a problem that would otherwise arise in several years does not
constitute evidence of an emergency as required for a Section 202(c) order. Finally,
in approving the RRI, FERC found “that the proposal reasonably addresses the
possibility of a resource adequacy shortfall driven by significant load growth,
premature retirements, and delayed new entry.”206 The Department offers nothing
to call into question FERC’s conclusion.

Further, PJM staff Donald Bielak’s December 2024 affidavit characterizing
rapid forecasted load growth in the PJM region in part convinced FERC to adopt
the changes advocated by PJM, which PJM announced last spring would bring more
than 9 GW of new capacity to PJM’s system around the end of the decade.20” The
facts that Mr. Bielak’s testimony depended upon have materially changed, which
the Current Renewal Order fails to address.

1v. NERC 2025 Long-Term Reliability
Assessment

DOE seeks to bolster the outdated and superseded references it cited in prior

orders to support its assertion of long-term resource adequacy problems in PJM208

206 190 FERC 9 61,084, at P 14.

207 PJM Chooses 51 Generation Resource Projects To Address Near-Term
Electricity Demand Growth, PJM Inside Lines (May 2, 2025),
https://perma.cc/9R8U-9ENI.

208 PIOs have explained why DOE’s reliance on various reports and
assertions by PJM from 2023 through 2024 do not support DOE’s present assertions
of an emergency in prior Requests for Rehearing, and in Section V.B.2, supra.
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by referring to the NERC 2025 Long-Term Reliability Assessment (LTRA), released
in January 2026. DOE asserts that “NERC observed that the PJM region is at high
risk of energy shortfalls over the next five years.”?09 DOE’s reliance on the NERC
LTRA is misguided for two reasons: (1) DOE fails to accurately state NERC’s LTRA
findings regarding PJM; (2) DOE fails to address the limitations of NERC’s
analysis, which NERC admits excludes resources likely to enter service and ignores
other recent regulatory developments.

First, DOE’s summary of NERC’s findings obscures critical detail in NERC’s
assessment, which clearly states its finding that the “anticipated resource margin
[for PJM] falls below the Reference Margin Level starting in 2029.”210 Until then,
NERC assesses the region is under only Elevated Risk, which means that it meets
established resource adequacy targets, but not “more stringent thresholds of
unserved energy and load loss that provide for reliability in more extreme weather
conditions.”?11 In other words, Elevated Risk regions meet all regulatory and
system operator requirements for resource adequacy. NERC also explains that
“[rlecently approved new generation projects for expedited interconnection under
the PJM Reliability Resource Initiative were not far enough along to include in the

LTRA risk analysis.”?12 In other words, NERC is forthcoming that its analysis does

209 Ex. 37 at 7.

210 NERC 2025 LTRA at 8, https://www.nerc.com/globalassets/our-
work/assessments/nerc_ltra_2025.pdf (emphasis added).

211 Id. at 13.
212 Id. at 8.
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not include other planned resource additions in the PJM region that could
ameliorate the reserve margin shortfall this analysis anticipates.213 NERC also
explains that PJM has “prepared [a] revised load forecastll since the 2025 LTRA
data collection period that, due to timing, is not used in this LTRA;” and that this
revised forecast “indicate[s] that some large-load projects have slowed or failed to
materialize within the shorter-term horizon, while interconnection requests for
later years continue to increase.”?* Thus, NERC recognizes that its 2025 LTRA
both undercounts new generation additions and overcounts new load additions.
NERC’s finding that PJM falls into the high-risk category beginning in 2029
reflects assumptions that demand forecasts will continue to climb at currently
projected rates, generators with planned retirement dates do not delay those
deactivations, and that commercial operation dates for resources being developed to
meet demand towards the end of the decade are not quite as certain as those
projected to come online in the next year or two.215 All of these conditions could
change, and indeed relevant regulatory authorities, generation developers, and PJM
itself are working to mitigate the problems as described in Section V.B.3.c, below.
NERC officials have cautioned against over-interpretation or reliance upon the

LTRA findings based on the analytical limitations of that assessment. On February

213 See also id. at 5 (noting that NERC’s analysis is based on information
supplied in July 2025).

214 Id. at 9 (stating also that “[lJoad forecasts that are revised downward can
shrink the energy shortfalls that are projected in this LTRA.”).

215 See id. at 17.
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12, NERC’s Director of Reliability Assessment and System Analysis, John Moura,
emphasized the report is “not a prediction of outages [or] a forecast of impending
blackouts.”216 Instead, the NERC LTRA is intended to provide information about
long-term risks along with recommendations to ameliorate the risks described,
which included suggestions for state regulators and regional transmission
organizations to address resource retirements, but notably, no similar
recommendation for Section 202(c) to be employed. Thus, it is arbitrary for DOE to
rely upon the NERC LTRA’s identification of risks that are three years away to
declare an emergency sufficient to trigger its authority under Section 202(c).
While the limitations of NERC’s analysis are in many cases apparent on the
face of the LTRA itself, there are further reasons to be skeptical of NERC’s
conclusions regarding PJM’s reliability state in 2029. The consulting firm Grid
Strategies LLC recently published an analysis of the NERC 2025 LTRA, which
describes several overly conservative assumptions that worsen the apparent

resource adequacy outlook in PJM among other regions.2'7 Grid Strategies

216 RTO Insider, NERC Staff Outline Growing LTRA Challenges,
https://www.rtoinsider.com/125865-nerc-staff-outline-growing-ltra-
challenges/ (published Feb. 16, 2026); see also Amanda Durish Cook, NERC to
OMS: Long-Term Assessment Not a Predictor of Risk, RTO Insider (Feb. 10, 2026),
https://www.rtoinsider.com/125429-nerc-oms-long-term-assessment-not-predictor-
risk/ (quoting NERC Chief Executive Officer James Robb at February 9, 2026 board
meeting of OMS), NERC 2025 LTRA at 15 (noting that the report is merely a “point-
in-time snapshot of risk based on the data available during the time of this year’s
analysis.”).

217 Adria E. Brooks, Michael Goggin, John D. Wilson, Grid Strategies LLC,
Review of NERC’s 2025 Long-Term Reliability Assessment (Mar. 5, 2026),
https://gridstrategieslic.com/review-of-nercs-2025-1tra/ (Attached as Exhibit 29).
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compares NERC’s input data and assumptions to other sources, and finds that
NERC overstates the severity of risk. They find that NERC underestimates likely-
to-connect power resources by only considering new resources with executed
Iinterconnection agreements. Grid Strategies corrected for this assumption by using
“historic region-specific and phase-specific withdrawal rates” to interconnection
queue data compiled by DOE’s Lawrence Berkeley National Lab, “to estimate how
much may connect to the grid by 2030.7218 “Power resources in advanced
development stages are projected to provide enough capacity to resolve the majority
of shortfalls identified in the LTRA.”219 They also conclude that NERC
underestimates imports from one region to another by looking only at firm
interregional capacity transfers, and ignoring that “[alt levels seen historically
during extreme events, [non-firm transfers] are sufficient to further alleviate
resource inadequacy.”220 Finally, they note that the LTRA may overstate load
growth because NERC merely rolled up utility data that does not necessarily
consider supply chain barriers and financial constraints on development of new
data centers, as well as commercial and regulatory trends toward data center
flexibility, including through the use of on-site generation and batteries. This is in
addition to the report’s not including PJM’s revised load forecast described above.

Grid Strategies finds that “[clonsideration of potential reductions in data center

218 Id. at 12.
219 Id. at 4.
220 Id. at 4, 15-16.
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load growth enables all regions to meet their 2030 peak summer load and reserve
needs.”221
v. The consent decree between Pennsylvania

and the owners of the Keystone and
Conemaugh coal plants 1s irrelevant

The Renewal Order quotes from an April 2026 consent decree between the
State of Pennsylvania and the owners of the Keystone and Conemaugh coal
plants,?22 but that agreement does not provide evidence of a near-term emergency
that would justify a Section 202(c) order. That consent decree stated that “recent
changes in the long-term electricity market outlook based on recent projections by
PJM Interconnection LLC and the U.S. Department of Energy, including the need
for electricity generators to cover projected increased electrical demand driven by
build-out of data centers” led to the reevaluation of a 2021 decision to retire the
Keystone and Conemaugh coal plants in December 2028.223 That the Keystone and
Conemaugh generators will continue to operate beyond December 2028—over two
years from now—does nothing to establish an emergency need for additional
generation in the next ninety days.

Even if the longer-term outlook were relevant to the Department’s exercise of
authority, this action simply illustrates the important role that states play in
ensuring resource adequacy, as the Federal Power Act envisions. The consent

decree is not evidence of an emergency, but rather evidence of other regulatory

221 Jd. at 24.
222 Ex. 37 at 5.
223 I
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entities taking action to alleviate the longer-term risks that DOE has latched onto
to justify its misuse of Section 202(c). This consent decree is also not evidence of an
emergency for another reason—it will actually result in more than 3 gigawatts of
capacity staying online towards the end of the decade in which DOE has expressed
concerns about resource adequacy. The Department never acknowledges how these
units staying online affects the alleged need for the Eddystone Units to run even in
the long term. The need for future generation is already being addressed through
states and other entities’ long-term resource adequacy planning, as explained supra
section V.A.2.

vi. Other material in the Current Renewal

Order fails to establish a near-term
emergency

The Current Renewal Order repeats two additional items from previous
orders: first, it quotes a statement from Governor Shapiro, who stated the need to
“keep energy costs low [and] bring new energy generation onto the grid more
quickly.”?24 This generic, broad language does not support that a near-term
emergency exists or that the Eddystone Units are required; rather, the Governor’s
statement show only that there is political support for entry of new resources onto
the grid. Governor Shapiro’s comments were part of a “Summit on the State of PJM
Interconnection” that brought together representatives from all thirteen PJM states
to discuss, among other things, continued frustration with PJM’s years-long

interconnection queue, which is full of new generation waiting to come online to

224 Id.

83



replace old generation like the Eddystone Units.225 At that summit, the Governor
offered that if “PJM can’t move fast enough . . . we will,” highlighting the point that
the states are entrusted with, and are doing, their job of long-term reliability
planning.226

Second, the Department points to PJM’s support for the Initial Order, stating
that PJM has “voiced its concerns over the growing risk of a supply and demand
imbalance driven by the confluence of generator retirements and demand
growth.”227 Yet a growing risk of a supply and demand imbalance is not a near-
term emergency. PJM’s expressed concerns are leading to action, on its own part,
and by other actors.228 Further examples of PJM and states’ responses to this
increasing risk—both to incentivize new and existing supply resources, and address
the strain placed on the system by inflexible data center load growth, are discussed
Infra Section V.B.3.c.

b. Possible load growth in the next five years does not constitute a
near-term emergency

Yet again, the Department’s July 2025 RAR’s discussion of long-term load

growth does not constitute a near-term emergency. The RAR explains “[albsent

225 See Press Release, Governor Shapiro’s Opening Remarks at Historic 13-
State Summit on the Future of PJM Interconnection (Sept. 22, 2025),
https://www.pa.gov/governor/newsroom/2025-press-releases/gov-shapiro-s-prepared-
remarks--13-state-summit-on-future-of-pjm.

226 See 1d.
227 Il

228 See, e.g. Ex. 37 at 5 (discussing the consent decree regarding the Keystone
and Conemaugh generators).
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decisive intervention, the Nation’s power grid will be unable to meet projected
demand for manufacturing, re-industrialization, and data centers driving artificial
intelligence (AI) innovation.”?2? According to the Order, recent investor updates by
major PJM utilities and the Department’s own findings in the RAR that projected
load growth, along with 17,000 MW of modeled thermal resource retirements, are
projected to result in “approximately 430.3 loss of load hours in an average weather
year,” and under the worst weather year assumptions, an estimated “1,052 loss of
load hours and a max unserved load hours of approximately 21.335 GW.”230
However, the Current Renewal Order’s discussion regarding load growth is
irrelevant and unsubstantiated for three reasons.

First, the Current Renewal Order does not state that any of this unexpected
load growth or projected loss of load will occur during the 90-day period of the
Current Renewal Order—its analysis is specifically about what might happen by
2030. Section 202(c) does not give DOE the authority to retain generation units for
possible conditions that might arise in five years.231 Authority to address longer-
term threats to resource adequacy rests with FERC and states—all of whom are
intensely focused on these issues and working productively with PJM to resolve

them.232 This includes not only working to accelerate interconnection and otherwise

229 Kx. 17 at 1.
230 Id. at 27-28.
231 See supra, Section V.A.

232 See, e.g., Meeting the Challenge of Resource Adequacy in RTO/ISO
Regions, FERC Docket No. AD25-7-000 (Feb. 20, 2025)
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expedite new entry, but also to impose reasonable constraints on the load growth
associated with data centers, in order to protect consumers.

Second, while the Current Renewal Order recites the RAR’s estimates of loss
of load hours and quantities for PJM under specific circumstances, it omits the
Department’s own acknowledgement in that same report that grid operators won’t
shed load under these circumstances. The RAR states that its analysis “is not an
indication that reliability coordinators would allow this level of load growth to
jeopardize the reliability of the system.”233 Its numbers are, rather, “indicators to
determine where it may be beneficial to encourage increased generation and
transmission capacity to meet an expected need.”234¢ The benefits of encouraging
increased generation to meet projected future needs do not justify invocation of the
Department’s emergency powers under Section 202(c). And the Department’s
mandates to maintain old resources under Section 202(c) are likely to interfere with
rather than encourage new generation by muddying market signals and congesting

transmission access.235

https://www.ferc.gov/media/notice-ad25-7-000-tech-conf (notice of two-day technical
conference followed by voluminous public comments); New Jersey Board of Public
Utilities, Notice of Technical Conference on Resource Adequacy (July 31, 2025)
https://www.nj.gov/bpu/newsroom/2025/approved/202507731.html; Notice of Multi-
State Technical Conference, In the Matter of State Participation in PJM
Interconnection and Governance Reform, https://perma.cc/SWXM-W655.

233 Ex. 17 at 7.
234 [

235 See infra, Section V.C.
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Third, the RAR’s projections of loss of load in PJM in 2030 reflect inaccurate
or unrealistic assumptions, such as unreasonably high resource retirement forecasts
and unreasonably low rates of new entry of generation resources. Public Interest
Organizations detailed these shortcomings in a Request for Rehearing of the RAR,
filed with the Department on August 6, 2025.236 In brief, the RAR acknowledges
that its own resource adequacy analysis “could benefit greatly from the in-depth
engineering assessments which occur at the regional and utility level.”237 DOE
further explains that “[h]istorically, the nation’s power system planners would have
shared electric reliability information with DOE through mechanisms such as EIA-
411, which has been discontinued.”23® These analytical and informational gaps,
along with an apparent lack of internal peer review, raises fundamental questions
about the extent to which any result or conclusion in the RAR can be relied upon.
As experts from GridLab and NYU’s Institute for Policy Integrity have
highlighted,239 DOE’s resource retirement forecasts are inconsistent with and
exceed their own long-standing and heavily vetted data sources, and ignore recent
economic trends that would tend to defer the retirement of existing resources. Put
simply, it is illogical to assume that generation resource retirement decisions

projected in one regulatory and economic environment will occur in a radically

236 Ex. 6.

237 Ex. 17 at 1.

238 [

239 See Ex. 12 and Ex. 17.
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different environment where demand for generation is high and regulatory burdens
are low.

The RAR exacerbates this problem by underestimating the amount of new
resource entry. The RAR assumes that “only [generation] projects that are very
mature in the pipeline (such as those with a signed interconnection agreement) will
be built” by 2030.240 DOE constrains the RAR’s analysis to include only projects
designated as Tier 1 in the NERC 2024 Long Term Resource Assessment. Because
Tier 1 includes only resources that are already under construction, have signed
construction service agreements, or have similar characteristics,?4! this assumption
“results in minimal capacity additions beyond 2026.7242 As experts at GridLab
observe, the assumption that “no projects are built post 2026, [] is not realistic for a
report forecasting to 2030.7243 This is especially true given rising energy prices due
to increased demand, which is attracting more investment to the market and
driving new construction of generation resources. Researchers at Institute for
Policy Integrity concluded that DOE departed from best practice in declining to
include any resources classified by NERC as “Tier 2” resources in the overall
resource adequacy analysis for 2030, even those at advanced stages of the

Interconnection process.244

240 Ex. 17 at 12.

241 See Ex. 17 at n.155 (citing NERC 2024 LTRA).
242 Ex. 17 at A-5.

243 Ex. 12 at 3.

244 See Ex. 17 at 23.
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c. DOE ignores recent developments that reduce long-term
reliability risks

Just as DOE has failed to acknowledge the RRI and other significant steps
PJM has taken to address barriers to new entry, it fails to address how those
resources bear on NERC’s findings regarding problems that might begin in 2029.
DOE does not even attempt to address—despite the issue arising in numerous
requests for rehearing of prior Eddystone orders—why it is justified in completely
ignoring the steps that other relevant regulatory authorities (including state public
utility commissions and FERC) and entities responsible for reliability (PJM) are
taking to address the potential problems that could arise toward the end of the
decade. For example, PJM has taken the following actions to ameliorate potential
resource adequacy problems anticipated toward the end of the decade:

e On January 14, 2026, PJM issued an updated long-term load forecast
that is lower in the near-term than its 2025 long-term load forecast.245
The updated forecast shows 2027 summer peak loads that are 2.3%
lower than forecasted in 2025, and winter peak loads that are 2.8%
lower. The reductions are similar for 2028 and 2029. A significant
contributor to the decline is that PJM adopted more realistic
assumptions around additions of large loads such as data centers, to
exclude loads from the forecast that do not yet have firm commitments
to begin operation.246 PJM continues to refine its load forecasting
methodology pursuant to direction provided by the PJM Board of
Managers in early 2026.247 For example, rather than relying solely on

245 PJM Inside Lines, PJM’s Updated 20-Year Forecast Continues To See
Significant Long-Term Load Growth Demand for Near-Term Years Adjusted
Slightly Downward (Jan. 14, 2026), https://insidelines.pjm.com/pjms-updated-20-
yvear-forecast-continues-to-see-significant-long-term-load-growth/.

246 [

247 PJM, Board Decisional Letter on Critical Issue Fast Path — Large Load
Additions (Jan. 16, 2026), at 2-3 & Appendix B. https:/www.pjm.com/-
/media/DotCom/about-pjm/who-we-are/public-disclosures/2026/20260116-pjm-board-

letter-re-results-of-the-cifp-process-large-load-additions.pdf.
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utility-submitted large load forecasts as it has in the past, it will start
to incorporate an independent data center forecast developed by a
third-party, which will account for constraints on data center growth
such as semiconductor and other supply chain constraints, and data
center ramp rates that delay the full onset of their demand.248

e On July 31, 2026, PJM filed a proposal with FERC to hold a Reliability
Backstop Procurement in September of this year, which will offer up
contracts for new supply on PJM’s system, at a higher overall price
than new generation or supply resources can currently earn through
PJM’s Base Residual Auction.249 Assuming the proposal is approved
by FERC, the Reliability Backstop Procurement will support the
development of up to 7 GW of new capacity resources on PJM’s system.
In parallel, PJM is facilitating the formation of bilateral agreements
between large load resources and new supply.250

e PJM has also taken important steps to ensure that data center-driven
load growth does not cause reliability problems on its system. On
August 13, 2026, PJM filed tariff revisions at FERC establishing the
Interim Resource Adequacy Service, which would require that new
large load customers that do not bring their own supply to the system
are curtailed during certain high risk hours of the year.251 This plan, if
approved by FERC, would enable data centers to keep connecting to
the grid without harming reliability, and create a strong incentive for
those data centers to support the development of new capacity
resources. This proposal is consistent with commitments made by data
center developers to “build, bring or buy the generation resources and
electricity needed to satisfy their new energy demands” under the
White House Ratepayer Protection Pledge.252

e PJM has also requested delays in the planned deactivation dates for
approximately 2,780 GW of fossil-fuel-fired power plants in the state of

248 See Charles River Associates, Presentation to PJM Load Analysis
Subcommittee, August 26, 2026, at https://www.pjm.com/-
/media/DotCom/committees-groups/subcommittees/las/2026/20260826/20260826-
1item-04---charles-river-associates-review-of-data-center-forecast-methodology.pdf.

249 Kthan Howland, PJM files backstop auction plan at FERC to meet
capacity shortfall, UtilityDive (Aug. 3, 2026), https://www.utilitydive.com/news/pjm-
backstop-capacity-auction-ferc-data-centers/826792/.

250 J

251 PJM, PJM Proposes Framework to Connect Data Centers Without
Compromising Reliability, Affordability, PJM Inside Lines (Aug. 13, 2026).
https://insidelines.pjm.com/pjm-proposes-framework-to-connect-data-centers-
without-compromising-reliability-affordability/.

252 The White House, Press Release, Ratepayer Protection Pledge (Mar. 4,
2026), https://www.whitehouse.gov/releases/2026/03/ratepayer-protection-pledge/.

90



Illinois.253 These plants were scheduled to deactivate in 2030 pursuant
to the state’s Climate and Equitable Jobs Act but postponed their
deactivations to mid-2031 at PJM’s request, pursuant to a reliability
safety valve provision in the Illinois statute.

DOE’s dire assessment of longer-term resource adequacy in PJM completely
fails to account for the tools PJM has to preserve reliability, as well as whether
PJM’s actual use of these tools ameliorates the problem in a way that no longer
necessitates continued operation of the Eddystone units.

PJM states are also taking significant actions to address resource adequacy
tightness caused by data center load growth, by imposing financial requirements to
deter speculative projects and requiring data center developers to procure
generation or energy storage to meet their own demand. For example, in October
2025, American Electric Power Ohio (“AEP Ohio”) announced a more than 50%
reduction in its projected data center demand — reducing its forecasts from 30 GW

to 13 GW.25¢ This reduction followed approval by the Ohio Public Utilities

253 Letter from Bradley Kranz, Secretary, Aurora Generation LLC, to Michael
Bryson, Senior Vice President of Operations, PJM, at 1 (July 2, 2026),
https://www.pjm.com/-/media/DotCom/planning/gen-retire/deactivation-notices/il-
assets-withdrawal-letters.pdf (noting PJM’s requested delay of deactivation dates
for Aurora Units CT 1 through CT 10), Letter from Bradley Kranz, President,
Midwest Generation, LL.C, to Michael Bryson, Senior Vice President of Operations,
PJM at 1 (July 2, 2026), https://www.pjm.com/-/media/DotCom/planning/gen-
retire/deactivation-notices/mwg-withdrawal-letter.pdf (noting PJM’s requested
delay of deactivation dates for Powerton Units 5 and 6, Fisk CTs 31-34, and
Waukegan CTs 31 and 32). Megawatt quantities for the units referred to in these
letters are available on PJM’s Generation Deactivations page,
https://www.pjm.com/planning/service-requests/gen-deactivations.

254 Zachary Skidmore, AEP Ohio slashes data center pipeline by more than
half — report (October 1, 2025), Data Center Dynamics,
https://www.datacenterdynamics.com/en/news/aep-ohio-slashes-data-center-
pipeline-by-more-than-half-report/.
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Commission of a tariff that imposes stringent financial commitments on data center
developers. AEP Ohio anticipates that the current “number may reduce further—
and become more accurate—as AEP Ohio continues the data center tariff process by
presenting binding contracts for data centers to sign.”255

In November 2025, Virginia state regulators also approved a new rate class
for large load customers—one that will require such customers to agree to pay for a
specific level of energy costs for 14 years, even if the project isn’t developed, among
other requirements to ensure that data centers don’t shift costs to others on the
system.256 Given that Dominion Energy in Virginia is an epicenter of data center
development in PJM, any reductions in speculative projects currently included in
PJM’s load forecast could be significant. Additionally, Illinois Governor Pritzker
directed the Illinois Department of Commerce and Economic Opportunity to halt
the state’s tax incentives for data centers starting July 2026, and urged lawmakers
to pass legislation in the veto session that would require data centers to pay for the
costs of their energy and water demand.257 In August 2026, Delaware enacted new

requirements for data centers to bring their own generation capacity to the system,

255 Jd.

256 Zachary Skidmore, Virginia regulators approve new rate class for data
centers and other large loads (Nov. 27, 2025), Data Center Dynamics,
https://www.datacenterdynamics.com/en/news/virginia-regulators-approve-new-
rate-class-for-data-centers-and-other-large-loads/.

257 Maggie Dougherty, Gov. JB Pritzker suspends tax breaks for data centers,
urges more discussion (June 5, 2026), Capitol News Illinois,
https://capitolnewsillinois.com/news/gov-jb-pritzker-to-suspend-tax-breaks-for-data-
centers-urging-more-discussion/.
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and to reduce their power usage during peak periods.258 And that same month,
Governor Shapiro signed an executive order directing Pennsylvania’s Department of
Environmental Protection to only review permit applications if developers have
made a binding commitment to meet the Governor’s Responsible Infrastructure
Development requirements, including requiring developers to pay the full cost of
new electricity infrastructure needed to power their project without shifting costs to
ratepayers.259

These state actions, which are spreading throughout the PJM region, will
help to address the longer-term risks upon which DOE unlawfully relies to support
the Current Renewal Order.

Finally and perhaps most consequentially for purposes of understanding data
center load growth, on October 23, 2025 the Department directed FERC to initiate a
rulemaking concerning interconnection for data centers and other large loads.260 In

that letter, the Department proposes that a FERC-jurisdictional load

258 Zachary Skidmore, Delaware enacts clean energy mandate for hyperscale
data centers (Aug. 27, 2026), Data Center Dynamics,
https://www.datacenterdynamics.com/en/news/delaware-enacts-clean-energy-
mandate-for-hyperscale-data-centers/.

259 Press Release, Governor Shapiro Signs Executive Order Demanding Data
Center Developers Comply with Strict Requirements and Blocking Speculative,
Irresponsible Data Center Projects (Aug. 18, 2026),
https://www.pa.gov/governor/newsroom/2026-press-releases/governor-shapiro-signs-
executive-order-on-data-center-developmen.

260 Department of Energy, Secretary of Energy’s Direction that the Federal
Energy Regulatory Commission Initiate Rulemaking Procedures and Proposal
Regarding the Interconnection of Large Loads Pursuant to the Secretary’s
Authority Under Section 403 of the Department of Energy Organization Act
(October 23, 2025), https://perma.cc/EN6M-D9CK.

93



interconnection process should (1) subject entrants to study deposits and
withdrawal penalties to deter speculative projects; (2) provide incentives for co-
location of large loads with new generation facilities; and (3) expedite the
interconnection of large loads that agree to be curtailable.261 A well-managed,
centralized load interconnection queue that deters speculative and redundant
projects, while incentivizing data center curtailment and simultaneous construction
of generation, has the potential to significantly reduce the need for additional
electric supply.

FERC has now acted to address DOE’s proposal for the PJM region. In
December 2025, FERC issued a significant order under Federal Power Act section
206 directing PJM to file tariff revisions creating non-firm transmission service
offerings for large loads that co-locate with existing or new generation.262 It also
directed PJM to file changes to allow new generation co-located with load to seek
authorization to inject to the grid only a portion of its output, reserving the rest for
onsite load.263 Such a pathway will significantly expedite the interconnection of
new generation in PJM, because the cost and delays associated with transmission
network upgrades needed to accommodate a large generator’s full output are among

the most significant barriers to entry for new resources.264

261 Id. at 11-12.

262 PJM Interconnection, LLC, 193 FERC 9 61,217 9 175-180, 200-220 (Dec.
18, 2025).
263 Id. 99 231-236.

264 Jd.; see also Comm’r Rosner, concurring, at 9 8.
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On June 18, 2026, FERC took further action in this proceeding to approve
new rules for PJM that will lower barriers for new generation co-located with large
load to come online and reduce the burdens of such large loads at times the grid is
stressed.265 On the same day, FERC issued a “show cause” order to PJM and other
RTO/ISOs that responds to the Department of Energy’s October 2025 action.266
This new proceeding will, among other reforms, require PJM to develop rules to
prioritize the interconnection of large loads that are able to operate flexibly and
curtail their usage during specific peak usage hours of the year. Taken together,
FERC’s actions will incentivize and speed new generation and transmission
upgrades while reducing the impact of those new large loads on PJM’s load
forecast—thus improving grid reliability and lowering the need for additional
generation in the region.

While it is too early to tell the results and impacts of DOE’s broader proposed
rulemaking, the exercise of DOE’s authority under Section 403 of the Federal Power
Act and FERC’s actions in furtherance of that request represent appropriate steps
by both agencies to address the potential data center load growth issues foreseen in
the PJM region. The Department should rely upon such steps that support, rather
than interfere with, the actions of other federal and state regulators that have the
lawful authority, and are better equipped, to address longer-term resource adequacy

needs.

265 See PJM Interconnection LLC, 195 FERC ¥ 61,209 (June 18, 2026).
266 See 1d. at 9 61,211.
95



The Current Renewal Order fundamentally errs in relying upon potential
data center load growth in the PJM region over the next five years to justify
invoking emergency powers that Congress intended for energy shortfalls. Even if
such longer-term circumstances could justify a Section 202(c) order, the
Department’s tenuous claim of longer-term shortfalls relies upon the NERC 2025
LTRA, which acknowledges that the ability of the grid to accommodate data center
load growth does not implicate reliability but instead the growth of this new
economic sector. Furthermore, the Department’s assessment of long-term risks fails
to acknowledge recent trends that will reduce the load growth forecasts it relies
upon to assert an emergency.

C. The Current Renewal Order Will Undermine Competitive Markets to the
Detriment of Consumers and Reliability

When viewed together with the Energy Emergency EO,%67 Grid EO, and the
Department’s nearly identical 202(c) orders regarding the Campbell coal plant,268
the Department advances an unlawful command-and-control energy policy that
effectively overrides the capacity and energy markets to force a private entity to
continue operating an uneconomic unit they wished to decommission and for
ratepayers to pick up the tab. Congress delegated to FERC the authority to

regulate wholesale energy markets and interstate transmission and granted the

267 Exec. Order No. 14,156 Declaring a National Energy Emergency, 90 Fed.
Reg. 8,433 (Jan, 20, 2025).

268 Ex. 12 at 1-2, DOE Order No. 202-25-3 (May 23, 2025) (directing dispatch
of the Campbell plant, which was scheduled to cease operations the following week);
Ex. 17, DOE Order No. 202-25-7 (Aug. 20, 2025); Ex. 6, DOE Order No. 202-25-3B
(Sept. 8, 2025).
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Department only a narrow, backstop authority through Section 202(c).269 If left to
stand, the Department’s overbroad Current Renewal Order will continue to erode
competitive energy markets, leading to a system that will deliver less reliability to
consumers at greater cost.270 As the D.C. Circuit recently explained, the
“Department’s reading of ‘emergency’ invites frequent federal interventions that are
unsupported by the statute and threaten the stability of the energy market.”271

1. Competitive Markets Have a Long History of Success

Congress has consistently acted to foster the development of competitive
wholesale energy markets. The Energy Policy Act of 1992 encouraged FERC to
enable such competition through open access to transmission facilities.2”2 The
Energy Policy Act of 2005 directed FERC to develop numerous rules to facilitate
competition, including through the development of reliability standards and
electricity market transparency rules, and established an interagency task force to

evaluate competition in wholesale energy markets.2’3 As DOE has recognized

269 16 U.S.C. § 824al(c).

270 See, e.g., Michael Giberson, DOE “Zombies” Are Fating Competitive
Power Markets, R Street Institute (Nov. 13, 2025), https://perma.cc/6SEE-RM6P.

211 Campbell, ex. 39, slip op. at 33; see also id. (“DOE’s use of its expansive
interpretation of ‘emergency’ to prevent planned retirements of generators slated to
close, for example, will likely discourage development of needed new resources by
artificially lowering capacity market prices and destabilizing those markets.”)

272 Pub. L. No. 102-486; see 16 U.S.C § 824j(a).
273 Pub. L. No. 109-58.
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elsewhere, these laws “reaffirmed the Government’s commitment to competition in
wholesale energy markets as national policy.”274

For nearly a century, FERC’s core responsibility under the Federal Power Act
has been to ensure that rates, terms, and conditions employed by utilities for
wholesale energy sales and transmission are just, reasonable, and not unduly
discriminatory.2’”> While the initial utility structure was vertically integrated such
that generation, transmission, and distribution resources were all held by the same
entity, advances in technology and statutory changes led to the development of
energy markets and merchant generation.2’® Further regulation by FERC in the
1990s with Order Nos. 888, 890, and 2000 fostered the establishment of several
independently operated RTOs, which set up competitive markets that determine the
prices for energy, capacity, and ancillary services based on procurement and

dispatch of least-cost resources.2’7 As RTO markets expanded, many states

274 U.S. Dep’t of Energy, Order Authorizing Electricity Exports to Canada,
Order No. EA-479-A, at 7 (Jul. 11, 2025), https://perma.cc/V69W-SNS3.

275 16 U.S.C. § 824d (“Section 205”).

276 See, e.g., Order Terminating Rulemaking Proceeding, Initiating New
Proceeding, And Establishing Additional Procedures, 162 FERC ¥ 61,012, PP 7-11
(2018); Promoting Wholesale Competition Through Open Access Non-
Discriminatory Transmission Services by Public Utilities; Recovery of Stranded
Costs by Public Utilities and Transmitting Utilities, Order No. 888, FERC Stats. &
Regs. 7 31,036, at 31,639-31,645 (1996), order on reh’g, Order No. 888-A, FERC
Stats. & Regs. 9 31,048, order on reh’g, Order No. 888-B, 81 FERC 9 61,248 (1997),
order on reh’g, Order No. 888-C, 82 FERC q 61,046 (1998), affd in relevant part sub
nom. Transmission Access Policy Study Group v. FERC, 225 F.3d 667 (D.C. Cir.
2000), aff'd sub nom. New York v. FERC, 535 U.S. 1 (2002).

277 Order No. 888, FERC Stats. & Regs. 9 31,036, at 638-41 (1996), Order No.
890, FERC Stats. & Regs. J 31,241, at 124-352 (1997), Order No. 2000, FERC Stats.
& Regs. Y 31,089, at 99-130 (1999).
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deregulated their utility monopolies and required them to join RTOs. Generating
resources in competitive RTOs are built and retired by private investors in response
to market price signals designed to encourage new investment when supply is tight
and to encourage the retirement of facilities that are no longer competitive when
capacity is plentiful. RTOs now account for approximately 2/3 of all electricity sales
in the United States and have saved consumers billions of dollars, increased
reliability, and reduced environmental harm.278

As explained by FERC, its “support of competitive wholesale electricity
markets has been grounded in the substantial and well-documented economic
benefits that these markets provide to consumers.”2” In addition to billions of
dollars of consumer savings, FERC found that competitive markets protect
consumers by “providing more supply options, encouraging new entry and

innovation, spurring deployment of new technologies, promoting demand response

278 See, e.g., Judy Chang et al., The Brattle Group, Potential Benefits of a
Regional Wholesale Power Market to North Carolina’s Electricity Customers, 1, 3-7
(April 2019), https://perma.cc/AYY7-YW9IU (discussing billions of dollars in
estimated cost saving); Jennifer Chen & Devin Hartman, Why wholesale market
benefits are not always apparent in customer bills, R Street (Nov. 10, 2021),
https://perma.cc/UC58-4F83 (same); Jeff St. John, A Western US energy market
would boost clean energy. Will it happen?, Canary Media (Jun. 10, 2024),
https!//perma.cc/5DRY-FJJM; John Tsoukalis et al., Assessment of Potential
Market Reforms for South Carolina’s Electricity Sector, at 6, 46, 77-78 (Apr. 27,
2019), https:/perma.cc/SMUZ-ZNU7 (discussing cost savings across regional
wholesale markets).

279 Order Terminating Rulemaking Proceeding, Initiating New Proceeding,
and Establishing Additional Procedures, 162 FERC ¥ 61,012, P 11 (2018).
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and energy efficiency, improving operating performance, exerting downward
pressure on costs, and shifting risk away from consumers.”280

As part of its role in regulating markets, FERC has implemented
Congressional mandates to ensure system reliability, including working with NERC
to set industry standards for grid reliability;28! coordination requirements for the
natural gas and electricity market scheduling;282 investigation and improvements
required in light of the grid’s response to extreme weather events;28 and reviewing
capacity accreditation processes to ensure that capacity markets generate reliable

results.284

280 Jd. (citation omitted).

281 PJM, NERC and Reliability (Jan. 5, 2025), https://perma.cc/6D5J-ENSY.
See also PJM, PJM Ensures a Reliable Grid (Jan. 29, 2025), https://perma.cc/4BKX-
9G45.

282 PJM, PJM Promotes Gas/Electricity Industry Coordination (Jan. 29,
2025), https://perma.cc/6CCX-LMDS. See also, Order 787, 145 FERC Y 61,134
(2013); Order 809, 151 FERC 9 61,049 (2015).

283 See, e.g., Centralized Capacity Markets in Regional Transmission
Organizations and Independent System Operators, 149 FERC 9 61,145 (2014)
(order addressing technical conferences on, among other things, the 2014 Polar
Vortex); Order Approving Extreme Cold Weather Reliability Standards EOP-011-3
and FOP-012-1 and Directing Modification of Reliability Standard KFOP-012-1, 182
FERC 9 61,094 (2023); Order Approving Extreme Cold Weather Reliability
Standard EOP-012-2 and Directing Modification, 187 FERC Y 61,204 (2024). See
also, FERC, NERC and Regional Staff, Inquiry into Bulk-Power System Operations
During December 2022 Winter Storm Elliott (Oct. 2023), https://perma.cc/U6NG-
GDAY; FERC, NERC and Regional Staff, The February 2021 Cold Weather Outages
in Texas and the South Central United States (Nov. 2021), https://perma.cc/7RAG-
4VKQ; PJM, Winter Storm Elliott Event Analysis and Recommendation Report
(2023), https://perma.cc/TM8M-Y3UL.

284 Jd.; see also Order Accepting Tariff Revisions Subject to Condition, 186
FERC § 61,080 (2024).
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2. Command and Control Orders Run Counter to Federal Power Act
Requirements and Fundamental Market Principles

Despite the decades of evidence that competitive energy markets deliver
reliable energy at least cost to consumers, as well as the extensive and constant
oversight of these markets by FERC, the Current Renewal Order operates under
the implicit assumption that capacity market results are not reliable, and that
market-driven generator retirement is cause for alarm. This is not the first time
this President has sought to require preferential treatment for retiring resources he
preferred for grid reliability.285 When the Department proposed to have a rule that
would require tariff provisions designed to prevent the retirement of preferred
resources, FERC rejected the proposal unanimously.28¢ FERC found that the
allegations that potential retirements of particular resources would lead to grid
reliability problems did not demonstrate that existing rules were unjust and
unreasonable.28”7 Nor was there evidence from the RTOs that any particular
generator retirement would be a threat to grid resilience.288 Moreover, FERC found

that the proposal to pay cost-of-service rates for only certain types of resources

285 See, e.g., Casey Roberts, FERC Rejects DOLE’s Dangerous Proposal to
Shield Coal and Nuclear From Clean Energy Competition, Sierra Club (Jan. 9,
2018), https://perma.cc/XY8A-4N5X.

286 Order Terminating Rulemaking Proceeding, Initiating New Proceeding,
and Establishing Additional Procedures, 162 FERC Y 61,012 (2018).

287 Id. at PP 15-16.
288 I
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“regardless of need or cost to the system” would not be just and reasonable, or not
unduly discriminatory.289

Similar to this prior effort, the Current Renewal Order proposes to force the
Eddystone Units to run regardless of need or cost to the system. The Current
Renewal Order demands that PJM “take every step to employ economic dispatch,”
which it fails to define.290 As discussed in Public Interest Organization’s Initial
RFR,291 PJM dispatches generators based on the lowest marginal price, respecting
transmission constraints. The low historic utilization of Eddystone reflects that its
costs to operate are so much higher than alternative resources that it isn’t being
dispatched enough of the time—even during times of peak load—to warrant keeping
the unit online.292 Constellation was well aware of PJM’s load forecasts and the
related high capacity prices when it opted to retire the Eddystone Units. This
indicates that Constellation either didn’t see Eddystone becoming economic even in
future scenarios and/or that it felt it could make more money by retiring the
Eddystone Units and investing in other options that offered the ability to dispatch
more frequently and earn a greater return on investment. Moreover, Constellation
had a year and a half between announcing the planned retirement of Eddystone and
the planned retirement date to change its mind. The fact that Constellation

remained committed to retiring Eddystone regardless of the increasing capacity

289 Id. at P 16.

290 Ex. 37 at 11.

291 Ex. 12, section IV.

292 See supra, Section IV.A.
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prices over that time is even stronger evidence of Constellation’s conclusion that
keeping Eddystone online would not be worth it. By forcing Eddystone to stay on
the system despite this, the Department will raise prices for consumers by forcing
them to pay for a resource that is unnecessary to meet PJM’s Reliability
Requirement for the current delivery year. Keeping Eddystone online also forces
Constellation to continue to invest its money in an aging and expensive unit instead
of investing in newer, more profitable units.

Should the Current Renewal Order continue to be extended, as the
Department suggests it will be, the consequences will become further reaching.
Mandating that Eddystone remain online over a longer timeline forces PJM and
Constellation to tie up the transmission capacity rights owned by the Eddystone
Units that could otherwise be repurposed by Constellation for a new unit at the
Eddystone site or put back into the system for allotment to new, cheaper, more
efficient and reliable resources waiting in PJM’s infamously years-delayed
interconnection queue.29 Indeed, as discussed below, Constellation’s recent effort to
transfer Eddystone’s capacity interconnection rights to a newer generating unit in
Pennsylvania demonstrates just how much Eddystone’s utilization of valuable

transmission system space impedes timely, cost-effective new entry.

293 Joseph Rand et. al., Queued Up: 2024 Edition, Lawrence Berkeley
National Laboratory (April 2024) at 35, https:/perma.cc/HF35-YM67 (showing that
PJM has the longest queue processing timelines in the U.S.); Synapse Energy
Economics, Inc., Sabine Chavin et al., Tackling the PJM Electricity Cost Crisis
(Apr. 2025), https://perma.cc/BUE5-BURG6; Grid Strategies, Generator
Interconnection Scorecard (Feb. 2024) https://perma.cc/DTZ3-UJEK (scoring PJM’s
overall interconnection a D-).
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Finally, the longer-term impacts of the Department’s strategy send signals
that will disrupt market stability. Markets ultimately still depend on private
investors, who will be less likely to invest billions of dollars in an energy system run
according to personal whim rather than on market forces. The need for market
stability across administrations and department heads is why Congress deliberately
placed the authority for utility regulation—a matter so fundamentally central to the
entire economy and well-being of the nation—in the hands of independent
regulators with specialized expertise and only allowed the Department to intervene
in true emergencies.?% As noted by former FERC Commissioner Brownell, to do
otherwise would “have a chilling effect on markets because investors will be
unlikely to risk hundreds of billions of dollars on investments regulated by
politically influenced non-transparent decisions.”295 In usurping the role of FERC
and RTO markets to regulate the energy markets so that the Department can
prioritize resources it favors and thwart the development of those it dislikes, the

ultimate message is for private investors not to invest.

294 See generally, Patrick M. Corrigan & Richard L. Revesz, The Genesis of
Independent Agencies, 92 N.Y.U. L. Rev. 637 (2017).

295 Herman K. Trabish, Trump executive order threatens transmission,
interconnection initiatives: former FERC commissioners, Utility Dive (Mar. 26,
2025), https://perma.cc/ZEF4-38EE. See also Oskar Dye-Furstenberg, 7he Hollow
Energy Agenda of Trump’s First Four Months, Roosevelt Institute (May 29, 2025),
https://perma.cc/VN4W-LRXE.
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3. Constellation’s transfer of capacity interconnection rights underscores
that the Eddystone Units’ continued operation occupies transmission
headroom that impedes entry of other new generation

Constellation applied for, and FERC granted, a waiver of two PJM rules
regarding transfer of capacity interconnection rights (CIRs), in order to enable a
transfer of CIRs from Eddystone to a new facility that Constellation plans to start
operating in 2027—the Crane Clean Energy Center. 195 FERC 4 61,162 (June 1,
2026) (hereinafter “Waiver Order”) (attached as Ex. 35). The Crane facility is a
nuclear resource that Constellation submitted to PJM for approval under its
December 2024 Reliability Resource Initiative proposal to address resource
adequacy concerns it expects to occur in 2030 by bringing on significant amounts of
new capacity before 2028.29

Because transmission lines have limits on the amount of energy they can
carry, generators must obtain CIRs to match their generating capacity to ensure
their ability to actually inject the energy they generate into the transmission
system.297 Without CIRs, a generator cannot sell capacity into the PJM market,
because its output may not be deliverable to load at the time it is needed. Where
transmission line capacity limits are reached—as often occurs during periods of

peak demand in transmission-constrained regions—generators without CIRs may

296 Waiver Order 9§ 8-10.

297 See generally PJM Open Access Transmission Tariff, Part VII, Subpart E,
Section 328 (Sep. 17, 2010), https://www.pjm.com/pjmfiles/directory/merged-
tariffs/oatt.pdf
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be unable to deliver energy at all. Eddystone has CIRs for each of its 380 MW
units.298

PJM selected Constellation’s Crane project as part of its Reliability Resource
Initiative—an expedited interconnection study process. Initial results from that
study revealed that interconnecting Crane as a capacity resource would require
significant transmission system upgrades that are expensive and would delay the
project for three or more years.299 To get around this, Constellation sought to
transfer CIRs from the Eddystone Units to Crane, allowing Crane to modify its
application to be studied for interconnection taking the new CIRs into account.
Doing so would “expedite Crane’s full deliverability” of over 800 megawatts of
“critical baseload, dispatchable nuclear generation in Southern Pennsylvania as
soon as next year.”300

Constellation’s CIR waiver application illustrates that Eddystone’s continued
operation is not a solution for long-term resource adequacy issues in PJM, but
instead an impediment. Keeping old generation that barely operates online and
deliverable to load occupies transmission system headroom that could be better

utilized by newer, more efficient generation or storage in the same portion of

298 Waiver Order g 25.
299 Waiver Order g 10.

300 Constellation Energy Generation, LLLC’s Request for Prospective, Limited
Waiver at 1-2, Dkt. No. ER26-2028 (FERC Mar. 31, 2026), available at
https://elibrary.ferc.gov/eLibrary/filelist?accession number=20260331-
5562&optimized=false&sid=317eled3-621e-4ba8-aabe-4418a38613e0, attached as
Ex. 36.
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PJM.301 Constellation’s own analysis of how transferring Eddystone’s CIRs would
facilitate generation coming online faster highlights that the Eddystone Units
provide questionable, and substantially less, resource adequacy value than other
generation that could come online by the end of the decade.

D. The Terms of the Current Renewal Order Do Not Best Meet the Claimed
Emergency or Serve the Public Interest

1. Section 202(c)(1) Only Authorizes the Department to Require
Generation that Best Meets the Emergency and Serves the Public
Interest

Even if there were a Section 202(c) emergency, Section 202(c)(1) requires the
Department only impose requirements that (i) “best” (ii) “meet the emergency and”
(iii) “serve the public interest.”302 The Department therefore must consider
alternatives and choose the alternative that is most advantageous to meeting the
emergency and serving the public interest as defined by the Federal Power Act.

The term “best” demands a comparative judgment that there are no better
alternatives. The word “best” is inherently a comparative term and means “that
which 1s ‘most advantageous.”3%3 Consequently, the Department must, at

minimum, consider alternatives and evaluate whether and to what extent a given

301 See id. at 21 (emphasizing that “PJM not only needs new entry as soon as
possible, but the right kind of entry” (emphasis in original)) and 24 (indicating that
transferring CIRs from the Eddystone Units would support the “unencumbered
entry” of “plentiful supplies of electricity . . . at reasonable prices”).

302 16 U.S.C. § 824a(c)(1).

303 Entergy Corp. v. Riverkeeper, Inc., 556 U.S. 208, 218 (2009) (quoting
Webster's New International Dictionary 258 (2d ed.1953)); cf. Sierra Club v. Env't.
Prot. Agency, 353 F.3d 976, 980, 983—84 (D.C. Cir. 2004) (explaining that statutory
“best available control technology” requirement demands sources in a category clean
up emissions to the level that peers have shown can be achieved).
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alternative addresses the alleged emergency and serves the public interest,
including deficiencies associated with each option.

Moreover, the Department must consider alternatives as part of exercising
reasoned decision-making. It need not consider every conceivable alternative, but it
must consider alternatives within the ambit of the existing policy as well as
alternatives which are significant and viable or obvious.304

Public Interest Organizations introduced several alternatives in their prior
RFRs,305 and the Department had no excuse not to address these alternatives in its
Current Renewal Order.3%6 The Department has had ample time to consider
alternatives in the months since it issued the Initial Order. There was no period of
mere hours that would have permitted a more abbreviated consideration of
alternatives.307 The Department in fact suggested in the Initial Order that it

planned to “further evaluate” Eddystone.308 But the Current Renewal Order

304 See Dep’t of Homeland Sec. v. Regents of the Univ. of Calif., 591 U.S. 1, 30
(2020) (failure to consider alternative was arbitrary and capricious); Motor Vehicle
Mfrs. Ass’n of the U.S. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 51 (1983)
(must consider alternatives “within the ambit of the existing standard”); Nat’/
Shooting Sports Found., Inc. v. Jones, 716 F.3d 200, 215 (D.C. Cir. 2013) (“agency
must consider and explain its rejection of reasonably obvious alternatives” (cleaned
up)).

305 See e.g. Ex. 12 at 74-76.

306 See, e.g., Chamber of Com. of the U.S. v. Secs. & Exch. Comm’n, 412 F.3d
133, 144 (D.C. Cir. 2005) (holding that agency’s failure to consider the disclosure
alternative raised by dissenting Commissioners and introduced by commenters
violated the Administrative Procedure Act); ¢f. 10 C.F.R. § 205.370 (stating the
Department’s right “to cancel, modify, or otherwise change” an order).

307 16 U.S.C. § 824a(c) (directing the Department to exercise its judgment).
308 Ex. 6 at 2.
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provides no evidence that any such analysis or evaluation of any additional
alternatives was conducted since issuance of the Initial Order.

Moreover, some alternatives that the Department could have considered are
listed in the Department’s own regulations and past orders. The regulations specify
information the Department shall consider in deciding to issue an order under
Section 202(c), and require an applicant for a 202(c) order to provide the
information.3%® The specified information includes “conservation or load reduction

2

actions,” “efforts . . . to obtain additional power through voluntary means,”310 and
“available imports, demand response, and identified behind-the-meter generation
resources selected to minimize an increase in emissions.”311

The statutory command to take only measures that serve the public interest
further constrains the Department’s authority. The public interest element
demands that the Department advance, or at least consider, the various policies of
the Federal Power Act.312 Primary policies of the Federal Power Act include

protecting consumers against excessive prices; maintaining competition to the

maximum extent possible consistent with the public interest; and encouraging the

309 10 C.F.R. § 205.373.
310 10 C.F.R. § 205.373(2)—(h).
311 Ex. 8 at 4.

312 Of Wabash Valley Power Ass’n, 268 F.3d at 1115 (interpreting the
“consistent with the public interest” standard in Section 203 of the Federal Power
Act); see Gulf States Utils. Co. v. Fed. Power Comm’n, 411 U.S. 747, 759 (1973)

(discussing “public interest” standard in other provisions); California v. Fed. Power
Comm’n, 369 U.S. 482, 48486, 488 (1962).
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orderly development of plentiful supplies of electricity at reasonable prices.313 And
because Section 202(c) expressly protects environmental considerations, these are
part of the public interest element too.314

2. The Current Renewal Order Does Not Contain a Reasoned Basis that

Eddystone Best Meets the Claimed Emergency and Serves the Public
Interest.

Even if the scenario the Current Renewal Order lays out were an emergency
pursuant to Section 202(c), the Department has not explained why ordering the
Eddystone Units to be available to operate is the best means to meet that scenario.

As Constellation admitted to FERC in its recent waiver application, it sought
to retire the Eddystone units because they were so inflexible, taking a long time to
start up.315 This operational inflexibility significantly diminishes Eddystone’s
ability to meet demand during peak periods of grid stress, especially those that
arrive with little notice.

And while the Eddystone Units have run occasionally, their performance

record has been spotty—Unit 4 “went offline” on June 23, 2025316 and on July 28,

313 NAACP v. Fed. Power Comm'n, 425 U.S. 662, 670 (1976) (orderly
development); Otter Tail Power Co. v. United States, 410 U.S. 366, 374 (1973)
(maintaining competition); Pa. Water & Power Co. v. Fed. Power Comm’n, 343 U.S.
414, 418 (1952) (excessive prices).

314 See NAACP, 425 U.S. at 669 (“[TThe words ‘public interest’ . . . take
meaning from the purposes of the regulatory legislation.”).

315 Constellation Energy Generation, LLC’s Request for Prospective, Limited
Waiver at 6, Dkt. No. ER26-2028 (FERC Mar. 31, 2026), available at
https://elibrary.ferc.gov/eLibrary/filelist?accession_number=20260331-
5562&optimized=false&sid=317eled3-621e-4ba8-aabe-4418a38613e0.

316 PJM Interconnection, LL.C, Compliance Report re: Eddystone Units 3 and
4 (June 24, 2025) (available at https://perma.cc/6VX9-CCDG).
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2025 “was dispatched but unable to operate due to a tube leak.”317 These problems
indicate how these old, ready-to-retire Units are themselves unlikely to be reliable.
Moreover, FERC has now approved Constellation’s plan to transfer away the
capacity interconnection rights that enable the Eddystone units to deliver any
power they might produce to load.318 Without reserved transmission system
capacity to deliver Eddystone’s generation to consumers, Eddystone would have
extremely limited ability to support resource adequacy in the region. As explained
above, PJM makes holding capacity interconnection rights a precondition to sell
capacity in the region because the ability to deliver the power to consumers is as
important as the ability to produce it. The Current Renewal Order justifies the
continued operation of Eddystone based on a purported resource adequacy
emergency, but fails to evaluate how Eddystone would provide such value going
forward if Constellation lacks rights to export its power over the transmission
system.

Moreover, the Current Renewal Order also does not address readily available
and obvious alternatives which, in point of fact, would better compensate for the
supposed “resource adequacy issues” inaccurately asserted by the Current Renewal
Order, and which Public Interest Organizations identified in their Initial RFR.319

PJM’s own summer outlook, issued May 7, 2026, notes that its generation resources

317 PJM Interconnection, LL.C, Compliance Report re: Eddystone Units 3 and
4 (July 29, 2025) (available at https:/perma.cc/6Q6D-Y2L.X).

318 Waiver Order, 195 FERC Y 61,162 (June 1, 2026).
319 Ex. 12 at 74-76.
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are sufficient to meet predicted peak loads, and that it can rely on its approximately
7800 MW of contracted demand response resources during times of system stress.320
PJM explains how effective these demand response resources are, noting that it
“called on Non-Emergency Demand Response six times last summer,” and in these
cases, which include the third- and fifth-highest summer peaks in PJM’s history,
demand response “helped to control peak electricity use on those days to maintain
reliability.” 321 Expanded load flexibility and demand response represents a much
more cost-effective, locationally diverse, and quick-to-scale tool to support reliability
than aging units like Eddystone.

Additionally, Public Interest Organizations highlighted in the Initial RFR the
robust transmission connectivity between PJM and neighboring regions, which PJM
has accessed on a regular basis to support the stability of its grid.322 Failing to
consider this option is inconsistent with the Department’s long-standing recognition

that power pools and utility coordination “are a basic element in resolving electric

320 See PJM Summer Outlook 2026: PJM Prepared To Meet Growing Summer
Demand With Adequate Resources, PJM Inside Lines (May 7, 2026),
https://insidelines.pjm.com/summer-outlook-2026-pjm-prepared-to-meet-growing-
summer-demand-with-adequate-resources/ [https://perma.cc/SSRE-M35H].

321 Jd. Commissioner Chang commended PJM’s use of demand response in the
June 23-26 heatwave. FERC Commission Meeting, June 2025 Open Meeting,
https://youtu.be/eAHyYMKI Yg (“In particular, I do want to highlight the PJM’s use
of nearly 4,000 MW of demand response to reduce the peak load, their peak load, on
Tuesday from what would have been the third highest peak load experienced on the
PJM system. I see load flexibility as a key tool for grid operators to meet the
challenges that we face and I commend PJM for the successful use of demand
response during the system strain.”).

322 See Ex. 12, Section IV.B.
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energy shortages.”323 The Department offers no reasonable basis to question the
availability of resources from neighboring regions. But even if there were some
barrier to transmission from those regions, the Department has not (and likely
could not) explain why the Current Renewal Order provides a better means of
ensuring resource sufficiency than addressing those barriers directly through its
power to require “interchange” and “transmission” of electric energy from those
neighboring regions.

The Current Renewal Order failed to include any consideration of these other
alternatives. And the Order contains no reasoning demonstrating why Eddystone is
the best alternative, or a better alternative than other options. As such, the Order
is unlawful.

E. The Terms of the Renewed Order Exceed Other Limits on the Department’s
Statutory Jurisdiction

1. The Department Lacks Jurisdiction to Impose Availability
Requirements

In directing PJM and Constellation Energy to take “all measures” to ensure
that Eddystone is “available to operate,”324 without establishing a Section 202(c)
emergency exists, the Department exceeded its authority under Section 202(c) of the
Federal Power Act and impermissibly intruded on the authority over generating
facilities that Section 201(b) of the statute reserves to the states.325 The sweeping

language in the Department’s Current Renewal Order would encompass physical

323 46 Fed. Reg. at 39,985-86.
324 Ex, 37 at 11.
325 16 U.S.C. §§ 824(b)(1), 824a(c)(1).
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and all other changes necessary to revive a generating plant undergoing closure
pursuant to a state-approved retirement process. The Federal Power Act’s
language, structure, legislative history, and interpretation by the courts all confirm
that the Current Renewal Order is unlawful.

The structure and language of the Federal Power Act reflect Congress’s
deliberate choices to preserve the states’ traditional authority over generating
facilities and to circumscribe the Department’s emergency authority in light of the
states’ role. The first sentence of the Federal Power Act declares that federal
regulation extends “only to those matters which are not subject to regulation by the
States.”326 Section 201(b)(1) states that, except as otherwise “specifically” provided,
federal jurisdiction does not attach to “facilities used for the generation of electric
energy.”327 The courts have held that Section 201(b)(1) reserves to the states
authority over electric generating facilities.328 Congress also recognized the states’
exclusive authority over generating facilities in Section 202(b), which provides that
FERC’s interconnection authority does not include the power to “compel the

enlargement of generating facilities for such purposes.”s29

326 [ § 824a.
327 Jd. § 824b(1).

328 See, e.g., Hughes v. Talen Energy Mktg., LLC, 578 U.S. 150, 155 (2016);
Conn. Dep’t of Pub. Util. Control v. FERC, 569 F.3d 477, 481 (D.C. Cir. 2009) (under
Section 201(b), states retain the right “to require the retirement of existing
generators” or to take any other action in their “role as regulators of generation
facilities.”).

329 16 U.S.C. § 824a(b).
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There is a clear distinction between authority to regulate generation facilities
and the Department’s authority under Section 202(c) to require generation of
electric energy. Electric energy is an electromagnetic wave, and its “generation,
delivery, interchange, and transmission” is the creation and propagation of that
wave.330 Section 202(c)(1), like the rest of the Federal Power Act, is written “in the
technical language of the electric art” and federal jurisdiction generally “follow[s]
the flow of electric energy, an engineering and scientific, rather than a legalistic or
governmental test.”331

The scope of the Department’s emergency power under Section 202(c) is
bounded both by the provision’s specific language and Congress’s clear intention
and repeated direction in the Federal Power Act to respect the states’ authority over
generating facilities. When an actual emergency exists, Section 202(c)(1) authorizes
the Department to require just two specific things: (1) “temporary connections of
facilities” and (2) “generation, delivery, interchange, or transmission of electric
energy.”332 The only reference to “facilities” in the authorizing provision of Section
202(c)(1) appears in the clause relating to temporary connections, not in the clause

pertaining to “generation” of electric energy. And that clause only authorizes

330 See Brief Amicus Curiae of Electrical Engineers, Energy Economists and
Physicists in Support of Respondents at 2, New York v. FERC, 535 U.S. 1 (2002);
see also Edison Electric Institute Glossary of Electric Utility Terms (1991 ed.)
(defining electric generation as “the act or process of transforming other forms of
energy into electric energy”).

331 Conn. Light & Power v. Fed. Power Comm’n, 324 U.S. 515, 529 (1945); see
also Fed. Power Comm™n v. Fla. Power & Light Co., 404 U.S. 453, 454, 467 (1972).

332 16 U.S.C. § 824a(c)(1).
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“connections of” facilities; it does not provide authority to regulate the facilities.
The differences in Congress’s word choice in these clauses—referencing “facilities”
in one authorizing provision but not the other—must be given effect.333

Given Congress’s use of the term “generating facilities” elsewhere in the
statute, if it had intended to give the Department authority over generating
facilities in Section 202(c)(1), it would have done so explicitly. Instead, the
provision conspicuously excludes authority to manage the physical characteristics of
power plants. Congress purposely limited and particularized the Department’s
emergency powers, carefully avoiding intrusion on the states’ authority over
generating facilities recognized in Section 201(b)(1).334

The Department may require generation of electric power, and a utility may
properly take steps at the facility to produce the power. It is commonplace in the
electric sector for the federal regulator properly acting within its authority to cause
effects in a state regulator’s jurisdictional sphere, and vice versa.33> But the federal

regulator may neither directly regulate generation facilities nor impose

333 See, e.g., Gallardo v. Marstiller, 596 U.S. 420, 430 (2022); Gomez-Perez v.
Potter, 553 U.S. 474, 486 (2008).

334 See S. Rep. No. 74-621, at 19 (explaining that the emergency powers in
Section 202(c)(1) “which were indefinite in the original bill have been spelled out
with particularity”). Compare S. 1725, Cong. Tit. II § 203(a) (providing in original,
unenacted bill that control of the production and transmission of electric energy
“except in time of war or other emergency declared to exist by proclamation of the
President, shall, as far as practicable, be by voluntary coordination”), with 16 U.S.C.
§ 824a(c)(1) (providing particularized, specific authorities and circumstances in
which the authorities may be exercised).

335 See FERC v. Elec. Power Supply Assn, 577 U.S. 260, 281 (2016).
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requirements aimed at the facilities, even if nominally regulating within its
sphere.33¢ Such encroachment is impermissible, even in a real emergency and even
more so in a wrongly claimed one.337 Thus, the Department may not require
generation that necessitates the utility taking steps reserved to state authority,
such as building a new generating unit or refurbishing a broken one.

Congress did not give the Department sweeping authority to order “all
measures” needed to make a generation facility “available to operate.” Nowhere
does the statute empower the Department to order “all” steps that may be needed to
resuscitate Eddystone, which could include repairs or modifications to physical
facilities and other measures going far beyond electric power generation. Because
the plant is at the end of its useful life, with years of forgone maintenance and
investment, rendering it capable of meeting a short-term supply shortfall could
essentially require rebuilding significant parts of the plant. On its face, the
Department’s Current Renewal Order is ultra vires. The Current Renewal Order
therefore is unlawful and should be withdrawn.

2. The Department Lacks Jurisdiction to Disallow Treatment of
Eddystone as a Capacity Resource

The Current Renewal Order includes an explicit provision that “the

Eddystone Units shall not be considered capacity resources,” “[blecause this order is

336 See 1d. at 281-82; see also Hughes, 578 U.S. at 164—65.

337 See Conn. Light & Power, 324 U.S. at 530 (“Congress is acutely aware of
the existence and vitality of these state governments. It sometimes is moved to
respect state rights and local institutions even when some degree of efficiency of a
federal plan is thereby sacrificed.”).
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predicated on the shortage of facilities for generation of electric energy and other
causes.”338 This provision serves only to increase costs to customers, who will be
required to procure duplicative capacity as a result. It is also illegal. Section 202(c)
only authorizes the Commission to “require by order . . . temporary connections of
facilities and . . . generation, delivery, interchange, or transmission of electric
energy.”339 Whether a generator is “considered” a capacity resource in the PJM
region is determined by PJM’s FERC-approved resource adequacy rules; nowhere
does the Federal Power Act suggest that the Department may predetermine or
override the reasoned decisions of FERC in its determination of whether just and
reasonable wholesale rates require an operating resource to be considered a
capacity resource. Indeed, the very nature of 202(c) orders, which are limited to
emergencies involving extant resource shortfalls (in which, by definition, there are
no alternative capacity resources that might be displaced by the ordered generation)
suggests that capacity resource treatment is well outside the Department’s 202(c)
authority.

The Current Renewal Order’s elimination of capacity treatment for the
Eddystone Units reveals that DOE’s true intent here is not to ensure that there are
adequate capacity resources, but instead to force Eddystone to continue operating,
without regard to the cost on consumers. PJM’s Reliability Assurance Agreement

(“RAA”) defines a “capacity resource” as any of several types of resources “that are

338 Ex. 37 at 11.
339 16 U.S.C. § 824a(c)(1), (3).
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or will be committed to . . . satisfy the reliability requirements of the PJM Region,
for a Delivery Year.”340 The Reliability Assurance Agreement and Open Access
Transmission Tariff also establish clear procedures for calculating capacity
contribution from all resources.34! PJM’s FERC-approved tariff also includes
comprehensive and detailed rules requiring various resources to offer into capacity
auctions, to prevent exercises of market power through economic withholding.342
Thus, the Current Renewal Order’s elimination of capacity treatment for Eddystone
bans PJM and any load-serving entity from accounting for the continued operation
of Eddystone in its resource adequacy planning, in violation of PJM’s FERC-
approved tariff and despite the Department’s apparent intention to force Eddystone
to remain operational indefinitely. FERC has repeatedly, and very recently in the
case of PJM, determined that resources retained through cost-of-service
mechanisms for reliability purposes should be accounted for when an RTO procures
capacity resources, lest consumers be stuck paying for redundant capacity and pay
prices higher than necessary.

This is a significant and improper intrusion into FERC’s oversight authority

to ensure that RTOs, like PJM, justly and reasonably ensure resource adequacy in

340 PJM RAA Article 1, “Capacity Resources,” available at
https://agreements.pjm.com/raa/4102.

341 Open Access Transmission Tariff Attachment DD, Section 5.6(e) (defining
amount of unforced capacity that can be included in sell offers, available at
https://agreements.pjm.com/oatt/3897; RAA Schedule 9.2 (setting out methodology
for calculating effective load carrying capability—a key input to a capacity
resource’s unforced capacity value).

342 Id Attachment DD.6.4 & DD.6.4A.

119



their footprint; it undermines years of FERC’s regulatory oversight of PJM’s
resource adequacy construct. It is within FERC’s purview under Section 205 of the
Federal Power Act to provide that oversight,343 and it is within PJM’s purview to
decide whether Eddystone should qualify as a “Capacity Resource” within PJM’s
FERC-approved resource adequacy construct.344

The Department’s intrusion into the oversight relationship between FERC
and the RTOs also runs afoul of the filed rate doctrine, which holds that “no change
shall be made in any [approved] rate, charge, classification, or service, or in any
rule, regulation, or contract relating thereto, except after sixty days’ notice to the
Commission and to the public” in another filing with FERC.345 Interference in
PJM’s capacity auction rules for which resources qualify as capacity effectuates a de
facto change to its tariff, without the legally required notice. And more generally,
“Congress rejected a pervasive regulatory scheme for controlling the interstate
distribution of power in favor of voluntary commercial relationships. . . . governed in
the first instance by business judgment and not regulatory coercion.”346 The
Department’s interference here in the core operational procedures of PJM’s resource

adequacy construct improperly upends that relationship.

343 16 U.S.C. § 824d.

344 18 C.F.R. § 35.1(e) (“No public utility shall [...] impose any classification,
practice, rule, [or] regulation [...] which is different from that provided in a rate

schedule required to be on file with [FERC] unless otherwise specifically provided
by order of [FERC] for good cause shown.”) (emphasis added).

345 16 U.S.C. § 824d(d); Okla. Gas & Elec. Co. v. FERC, 11 F.4th 821 (D.C.
Cir. 2021).

346 Otter Tail Power Co. v. United States, 410 U.S. 366, 374 (1973).
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Furthermore, the unavoidable implication of the Current Renewal Order not
allowing PJM to include Eddystone as a capacity resource is that the Department
believes PJM will likely secure the resources it determines are needed to maintain
resource adequacy even without Eddystone: the provision would be unnecessary if
PJM truly had no alternatives. And that means that either 1) the Department does
not trust PJM’s assessment of PJM’s resource adequacy; or 2) the Department does
not trust its own assessment of PJM’s resource adequacy.

In either case, the Department’s actions are improper. The Current Renewal
Order provides no evidence that PJM cannot be trusted to ensure resource
adequacy, so a Department determination that PJM cannot be trusted would be
arbitrary and capricious. It would also conflict with the Department’s heavy
reliance on PJM’s statements and studies in support of its assertion that the region
faces an emergency in the first place. Conversely, if the Department does not have
the confidence that its own dire predictions that the system does not have enough
resources will come true, then it is well short of the confidence necessary for an
emergency declaration under Section 202(c).

If left unchecked, this provision will impose completely avoidable cost
increases on PJM’s ratepayers. The Eddystone Units were unable to submit a sell
offer for capacity in one of the RPM incremental auctions for the 2026-2027 or 2027-
2028 delivery years, and will be unable to offer into the next Base Residual Auction
(should the Order continue to be renewed, as Public Interest Organizations expect

based on the Department’s conduct thus far). Not only will this prohibition make
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PJM’s resource adequacy picture appear more constrained than it actually is (thus
serving the Department’s false narrative), but it will also increase the financial cost
of the Current Renewal Order in two ways. First, it will remove a potential income
stream that might have offset Eddystone’s operational costs, and second it will force
PJM consumers to pay higher prices for capacity by constraining supply in the
auction and driving prices closer to the auction price cap.

In short, including this provision is yet another way in which the Department
has misapplied the statute: by ensuring that Eddystone’s principal impact will not
be to plug a gap but rather to sabotage PJM’s resource adequacy construct and
intrude upon FERC’s authority to establish just and reasonable rates for the same.

F. The Current Renewal Order Fails to Provide the Conditions Necessary to
Override Environmental Standards Under Section 202(c)(2)

Where an order “may result in a conflict with a requirement of any Federal,
State, or local environmental law or regulation,” Section 202(c)(2) requires the
Department to “ensure:” (1) that the order compels “generation, delivery,
interchange, or transmission of electric energy only during hours necessary to meet
the emergency and serve the public interest;” (2) that operations are “to the
maximum extent practicable . . . consistent with” applicable environmental laws;
and (3) that it “minimizes any adverse environmental impacts.”34” The Current
Renewal Order violates those statutory obligations. Further, the Current Renewal

Order also provides the bare minimum confirmation that it complied with the final

347 16 U.S.C § 824a(c)(2).
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requirement to “consult with the primary Federal agency with expertise in the
environmental interest protected by such law or regulation, and [] include in any
such renewed or reissued order such conditions as such Federal agency deems
necessary to minimize any adverse environmental impacts to the extent
practicable,” which conditions “shall be made available to the public.”348

1. The Current Renewal Order May Result in a Conflict with Federal,
State, or Local Environmental Law or Regulation

Section 202(c)(2) imposes mandatory duties on the Department if a 202(c)
order “may result in a conflict with a requirement of any Federal, State, or local
environmental law or regulation.”?49 The word “may” in this context denotes a mere
possibility, not a certainty. This is especially apparent when matched against the
term “shall” used in section 202(c)(2).35° Congress’ use of the two disparate terms
must be given effect.351 Moreover, the results need not reach the level of
“noncompliance” or “violation” of environmental law, both of which are terms
Congress also used in other provisions to section 202(c). A possible “conflict”

suffices.352

348 16 U.S.C. § 824a(c)(4)(B).
349 16 U.S.C. § 824a(c)(2).
350 I

351 See, e.g., Kingdomware Techs., Inc. v. United States, 579 U.S. 162, 172
(2016) (discussing significance of the words “may” and “shall” in the same statutory
provision).

352 Of Crosby v. Nat’l] Foreign Trade Council, 530 U.S. 363, 372—73 (2000)
(explaining that courts find “conflict” in the preemption context where, for instance,
a law or order “stands as an obstacle to the accomplishment and execution of the
full purposes and objectives of Congress”).
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Thus, any time the Secretary’s order causes circumstances that might
obstruct the accomplishment or execution of environmental laws or regulations, the
Department must “ensure that such order” operates “only during hours necessary to
meet the emergency and serve the public interest,” and that the order “minimizes
any adverse environmental impacts.”353 Congress’s approach makes sense for a
provision meant for responding to emergency situations. Congress was well aware
of environmental issues stemming from 202(c) orders when it imposed the
requirements in section 202(c)(2).35¢ Congress struck a reasonable balance so that
environmental concerns are not left by the wayside while allowing the Department
to respond to actual emergencies. Rather than requiring the Department to engage
in a probing review of environmental permits at all levels of our federalist system
before acting, Congress set a low threshold for imposition of the mandatory duties.
And as discussed in the next section, the congressionally-imposed duties allow the
Department to act while also limiting that authority to only what is necessary to
meet the emergency, again reflecting Congress’s regard for environmental concerns
even in an emergency.

The Department explicitly acknowledged that the Initial Order may result in

a conflict with environmental requirements.355 The Renewed Orders are not explicit

353 16 U.S.C. § 824a(c)(2).

354 See, e.g., Rolsma, 57 Conn. L. Rev. at 807—09 (discussing prior incidents of
tension between environmental requirements and responses to emergencies on the
grid, and congressional hearings addressing the matter as part of the passage of
section 202(c)(2)).

355 Ex. 6 at 2.
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on that issue but say nothing to indicate that the Department has backed away
from that conclusion, and say nothing that would allow it to do so. Indeed, the
Department implicitly acknowledges the possible conflict; each Renewed Order is
limited to a 90-day duration.35¢6 That temporal limitation exists for a 202(c) order
that may result in a conflict with environmental requirements.35” Because the
Current Renewal Order may conflict with environmental laws, the Department had
the obligation under Section 202(c)(2) to include certain conditions in the Current
Renewal Order,358 and it did not fulfill that obligation.

2. The Current Renewal Order Lacks the Conditions Required by
Section 202(c)

a. The Terms of the Current Renewal Order Fail to Require
Generation Only During Hours Necessary to Meet the Purported
FEmergency

The Current Renewal Order directly contradicts the Department’s obligation
to require generation “only during hours necessary to meet the emergency.”359 The
Order instead directs PJM to “take every step to employ economic dispatch of the
Eddystone Units to minimize cost to ratepayers.”360 The “emergency” nominally
described by the Current Renewal Order is the potential “loss of power to homes

and local businesses in the areas affected by curtailments or outages.”361 Even if

356 See e.g. Ex. 37 at 10, 12; Ex. 9 at 6-7.
357 16 U.S.C. § 824a(c)(4).

358 16 U.S.C. § 824a(c)(2).

359 16 U.S.C. § 824a(c)(2).

360 Fix. 37 at 11 (emphasis added).

361 Jd. at 10.
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the Department had substantiated that emergency (which it has not), the Federal
Power Act would allow the Department to compel generation only when such losses
would occur absent operation of Eddystone.362 “Economic dispatch,” in sharp
contrast, requires “the lowest-cost resources [to] run first,” in pursuit of “the lowest-
cost energy available.”363 By instructing PJM to pursue economic dispatch, the
Current Renewal Order’s terms permit (indeed, direct) operation of Eddystone even
when other—albeit higher cost—resources are available that would prevent any
“curtailments or outages”™—that is, the claimed emergency.3¢4 The Current Renewal
Order’s further instructions—Ilimiting “dispatched units to the times and within the
parameters as determined by PJM pursuant to paragraph A,”365—just repeats that
initial instruction to “employ economic dispatch,” without any further limitation
that would “ensure” that generation occurs “only during hours necessary to meet
the emergency” described by the Current Renewal Order.366 As such, the Current
Renewal Order violates Section 202(c)(2) by failing to require operation “only during

the hours necessary to meet the emergency” described by the Order.367

362 16 U.S.C. 824a(c)(2); see, e.g., Ex. 4 at 9 (DOE Order No. 202-17-4
Summary of Findings) (“authorizing operation of” units subject to emergency order
“only when called upon . . . for reliability purposes,” according to “dispatch
methodology” approved by Department).

363 City of New Orleans v. FERC, 67 F.3d 947, 948-49 (D.C. Cir. 1995); see
also Fla. Power & Light Co. v. FERC, 88 F.3d 1239, 1241 (D.C. Cir. 1996) (noting
distinction between economic dispatch and reserve capacity rules).

364 Ex. 37 at 10.
365 Jd at 11.

366 16 U.S.C. § 824a(c)(2).
367 ]d
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b. The Current Renewal Order Fails to Ensure Maximum Practical
Compliance with Environmental Rules and Minimize Adverse
Environmental Impacts

The Current Renewal Order further fails to “ensure” that Eddystone
operates, “to the maximum extent practicable,” in conformity with applicable
environmental rules.3¢8 The Current Renewal Order paraphrases the statutory
text—that “operation of the Eddystone Units must comply with applicable
environmental requirements . . . to the maximum extent feasible,” but fails to
specify who bears that responsibility or what such operation entails.369 It imposes
no further conditions beyond requiring Constellation to “pay fees or purchase offsets
or allowances for emissions.”370 The direction to comply “to the maximum extent
feasible” is, as a result, wholly unenforceable; the Current Renewal Order provides
no basis for the Department, or anyone else, to determine whether the plant is in
fact complying or who might face the consequences of any failure to do s0.371 As
such, the Current Renewal Order does not meet the statutory obligation to “ensure”
the maximum feasible compliance with applicable environmental standards—an
obligation that requires the Department to offer some discrete guidance as to the

plant’s operations, rather than merely parroting the statutory text.372

368 [
369 Ex. 37 at 11.
370 I

371 See Ex. 8 at 5—6 (DOE Order No. 202-22-4) (requiring, inter alia, reporting
of “number and actual hours each day” of operation “in excess of permit limits or
conditions,” and information describing how generators met requirement to comply
with environmental requirements to maximum extent feasible).

372 16 U.S.C. § 824a(c)(2) (emphasis added).
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In addition, the Current Renewal Order fails to “minimize[]l any adverse
environmental impacts.”373 That mandate is textually and substantively distinct
from the Department’s (also unfulfilled) obligation to ensure maximum practicable
compliance with environmental standards.37 The Current Renewal Order claims to
minimize impacts by limiting operation of dispatched units to the times and within
the parameters outlined in Current Renewal Order’s Paragraph A, but that
paragraph contains only a command that PJM “take all measures necessary to
ensure that the Eddystone Units are available to operate” and “employ economic
dispatch . . . to minimize costs to ratepayers,” and requires Constellation to comply
with PJM’s orders implementing those commands.37> An instruction minimizing
ratepayer costs and demanding availability has no rational relationship to a
requirement to minimize environmental impacts. And the Current Renewal Order
includes no measures that would mitigate impacts when compliance with
environmental standards proves impracticable—measures that have been routinely
included in past orders.37¢ At a minimum the statute requires the Department to

include sufficiently detailed reporting obligations to ascertain what impacts result

373 16 U.S.C. § 824a(c)(2).
374 J
375 Compare id. with Current Renewal Order, Ex. 37 at 11.

376 See, e.g., Ex. 4 at 4 (DOE Order No. 202-17-4) (permitting non-compliant
operation only during specified hours, and requiring exhaustion of “all reasonably
and practicably available resources,” including available imports, demand response,
and identified behind-the-meter generation resources selected to minimize an
increase in emissions); Ex. 8 at 7 (DOE Order No. 202-22-4) (requiring “reasonable
measures to inform affected communities” of non-compliant operations).
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from emergency operations; without such reporting, the Department has no ability
to “ensure” that adverse impacts are minimized.3’? The Current Renewal Order
here instead only requires “such additional information” as the Department, in the
future, may (or may not) “request[] . . . from time to time.”378 That possibility of
future, unspecified inquiry cannot satisfy the statute’s demand that the Department
“ensure” that its Order minimizes environmental impacts.379

c. The Department’s Required Consultation Is Lacking

Section 202(c)(4)(B) requires the Department to “consult with the primary
Federal agency with expertise in the environmental interest protected” by the laws
with which the Current Renewal Order may conflict.380 The Current Renewal
Order merely recites this statutory text to demonstrate that it has complied.381
Unlike in past practice, here the Department does not clarify which agency it
consulted with, which environmental interests are at stake, or which laws and

regulations the Order may conflict with.382

377 See, e.g., Ex. 9 at 5 (DOE Order No. 202-24-1) (requiring detailed data on
emissions of pollutants).

378 Ex. 37 at 11.

379 16 U.S.C. § 824a(c)(2).
380 16 U.S.C. § 824a(c)(4)(B).
381 Ex. 37 at 9.

382 See, e.g., Ex. 7 at 2 (DOE Order No. 202-22-2 Amendment No. 1) (stating
that “The Environmental Protection Agency (EPA) is the primary federal agency in
this case with expertise in the protected environmental interest, specifically Title V
of the Clean Air Act and the Department consulted with EPA... and EPA did not
request any additional conditions”) (citing an email from Acting Assistant
Administrator Larry Starfield, EPA Office of Enforcement and Compliance
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VI. REQUEST FOR STAY

Public Interest Organizations further move the Department for a stay of the
Current Renewal Order until the conclusion of judicial review.383 The Department
has the authority to issue such a stay under the Administrative Procedure Act and
should do so where “justice so requires.”?8¢ In deciding whether to grant a request
for stay, agencies consider: (1) whether the party requesting the stay will suffer
irreparable injury without a stay; (2) whether issuing a stay may substantially
harm other parties; and (3) whether a stay is in the public interest.38

Injuries under this standard must be actual, certain, imminent, and beyond
remediation.3% Financial injury is only irreparable where no “adequate

compensatory or other corrective relief will be available at a later date, in the

Assurance); Ex. 6 at 2 (DOE Order No. 202-22-1 Amendment No. 2) (same); Ex. 4 at
9-10 (DOE Order No. 202-17-4) (including EPA consultation in public record).

383 18 C.F.R. § 385.212. Pursuant to Federal Power Act Section 313 and Rule
713(e) of the applicable rules, the filing of a request for rehearing does not
automatically stay a Department Order. 16 U.S.C. § 825/(c), 18 C.F.R. §
385.713(e).

384 5 U.S.C. § 705.

385 See Nken v. Holder, 556 U.S. 418, 434, 436 (2009); Ohio v. EPA, 603 U.S.
279, 291 (2024); see, e.g., Midcontinent Indep. Sys. Operator, Inc., 184 FERC §
61,020, at P 41 (2023); ISO New Eng. Inc., 178 FERC 4 61,063, at P 13 (2022), revd
on other grounds sub nom. In re NTE Conn., LLC, 26 F.4th 980, 987-88 (D.C. Cir.
2022).

386 Mexichem Specialty Resins, Inc. v. EPA, 787 F.3d 544, 555 (D.C. Cir.
2015); Wis. Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985); ANR Pipeline Co.,
91 FERC ¢ 61,252, at p. 61,887 (2000); City of Tacoma, 89 FERC 9 61,273, at p.
61,795 (1999) (recognizing that, absent a stay, options for “meaningful judicial
review would be effectively foreclosed”).
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ordinary course of litigation.”387 Environmental injury, however, “can seldom be
adequately remedied by money damages and is often permanent or at least of long
duration, 1.e., irreparable. If such injury is sufficiently likely, therefore, the balance
of harms will usually favor issuing an injunction to protect the environment.”388

A. Intervenors Are Irreparably Harmed by the Order

Here, a stay is necessary to ensure that Eddystone does not continue with
activities that are already irreparably harming Public Interest Organizations, their
members, and the public as a result of the Current Renewal Order.389

Operating the Eddystone Units, which burn oil and natural gas, results in
emissions of dangerous air pollutants, including sulfur dioxide (“S02”), nitrogen
oxides (“NOX”), particulate matter (“PM”), and carbon dioxide (“CO2”) that would
not otherwise have occurred but for the Orders blocking the deactivation of the
Eddystone Units.390 These pollutants cause and exacerbate respiratory problems,
cardiovascular issues, and other health conditions. These impacts are accentuated
by Eddystone’s location in an area already disproportionately overburdened by

heavily polluting industrial sources and toxic waste sites.391

387 Wis. Gas Co., 758 F.2d at 674 (quoting Va. Petroleum Jobbers Assn v.
Fed. Power Comm™n, 259 F.2d 921, 925 (D.C. Cir. 1958)); see also In re NTE Conn.,
LLC, 26 F.4th at 990-91.

388 Amoco Prod. Co. v. Vill. of Gambell, 480 U.S. 531, 545 (1987).

389 The Eddystone Units have in fact operated as a result of the Order. See,
e.g., Compliance Report, supra Section IV.D.

390 I
391 See supra, Section IV.A.
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The Current Renewal Order also causes irreparable harm by imposing costs
on PJM ratepayers that would not otherwise be borne and will not be recoverable
through litigation. Constellation is complying with the Orders and according to
PJM, will be compensated based on PJM’s Deactivation Avoidable Cost Credit
approach, which is already part of PJM’s FERC-approved tariff for units retained
for local reliability purposes.392 PJM and Constellation have both taken the position
that these costs are unreviewable by FERC.393 FERC has approved PJM’s proposal
to allocate these costs to consumers throughout PJM.394

The Department does not identify any clear recourse for a refund in the event
the Current Renewal Order is declared unlawful. In forcing ratepayers to reopen
and operate an uneconomic, unreliable, and obsolete resource that was already
approved for closure, the Order also jeopardizes the diversification of generating
resources the Department itself has said increases grid reliability and will

inherently and unjustifiably add to ratepayer costs.39> As there is no clear recourse

392 See Letter from David E. Mills, Chair, PJM Board, to PJM Members and
Stakeholders (June 26, 2025), https://perma.cc/376D-WNXP.

393 See FERC Docket No. ER25-2653, Motion for Leave to Answer and
Answer of PJM Interconnection LLC, filed July 18, 2015, at 17 (“in this case, where
CEG and PJM have reached agreement on the rates that will apply to the relevant
transactions, the Commission need not provide additional guidance or review.”);
FERC Docket No. ER25-2653, Motion for Leave to Answer and Answer of
Constellation Energy Generation, LLC, filed July 18, 2025, at 4 (“Put simply, the
FPA does not grant the Commaission review authority where—like here—the parties
have agreed to the terms of compensation.”).

394 PJM Interconnection, LLC, 192 FERC § 61,159 (Aug. 15, 2025).

395 See U.S. Dep’t of Energy, Energy Reliability and Resilience,
https://www.energy.gov/eere/energy-reliability-and-resilience (last visited June 26,
2025).
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to recovering these costs from the Department should Public Interest Organizations
prevail in their challenge, a stay pending judicial review is necessary to protect
ratepayers from unwarranted energy cost increases-especially at a time when
energy prices are already on the rise.3%

B. A Stay Would Not Result in Harm to Any Other Interested Parties

No other interested parties would be harmed by a stay. The issuance of a
stay would not harm end-use electricity consumers because the lack of an actual
emergency means that a stay would not disrupt the provision of electricity.397
Furthermore, because Constellation and PJM had both already planned for the
closure of the Eddystone Units, a stay would only have the effect of relieving them
of the administrative, compliance, and planning burdens imposed by the Current
Renewal Order.398 On the balancing of equities, there is therefore no meaningful
countervailing harm that would follow from a stay.

C. A Stay is in the Public Interest

There is no public interest served by the Current Renewal Order, and a stay
will benefit the public. First, the Current Renewal Order exceeds the Department’s
authority; it has provided no reasonable grounds to substantiate any near-term or
shortfall in electricity supply that would justify the Department to order the

Eddystone Units’ continued operation rather than allowing states, utilities, and

396 See Mitchell Terpstra, 2024 News Release’ PJM Capacity Auction Prices
Skyrocket, Energy Choice Blog (Oct. 2, 2024), https://perma.cc/Z4FK-MXZ7.

397 See supra, Section V.B.
398 See Ex. 37 at 10-11.
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RTOs to conduct their usual resource adequacy planning processes.3%9 Second, a
stay would protect the broader public—beyond Public Interest Organizations and
their members—from the costs and additional pollution produced by unnecessary

operation of the Eddystone Units.

VII. CONCLUSION

For the reasons set forth above, the undersigned Public Interest
Organizations respectfully request that the Department grant intervention; grant
rehearing and rescind the Current Renewal Order (and any further renewals of it);

and absent recission, stay the Current Renewal Order pending judicial review.

/s/ Karen Chen September 17, 2026
Karen Chen

Gavin McCabe

Sarah Tallman

Natural Resources Defense Council
1152 15th Street NW, Suite 300
Washington, DC 20005
kchen@nrdc.org

gmccabe@nrdc.org
stallman@nrdc.org

(415) 875-8261

/s/ Ted Kelly
Ted Kelly

Tomas Carbonell
Environmental Defense Fund
555 12th Street NW, #400
Washington, DC 20004
tekelly@edf.org
tcarbonell@edf.org

399 See League of Women Voters v. Newby, 838 F.3d 1, 12 (D.C. Cir. 2016)
(noting that “there is a substantial public interest ‘in having governmental agencies
abide by the federal laws that govern their existence and operations”) (quoting
Washington v. Reno, 35 F.3d 1093, 1103 (6th Cir. 1994)).
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(202) 387-3500

/s/ Jessica O’Neill

Jessica O’Neill

PennFuture

1429 Walnut Street, Suite 701
Philadelphia, PA 19102
oneill@pennfuture.org

/s/ Danielle Fidler

Danaielle Fidler

Francis W. Sturges, Jr.

Clean Air Task Force

114 State Street, 6th Floor

Boston, MA 02109

fsturges@catf.us

dfidler@catf.us

(617) 624-0234

Counsel for Citizens for Pennsylvania’s Future

/s/ Tyson Slocum

Tyson Slocum

Public Citizen, Inc.

215 Pennsylvania Avenue SE
Washington, DC 20003

(202) 454-5191
tslocum@citizen.org

/s/ Gregory K. Wannier

Gregory E. Wannier

Sanjay Narayan

Sierra Club Environmental Law Program
2101 Webster Street, Suite 1300
Oakland, CA 94612
greg.wannier@sierraclub.org
sanjay.narayan@sierraclub.org

(415) 977-5646
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