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FINANCIAL ASSISTANCE
LETTER

the procurement professionals of DOE, primarily Contracting and Grants Officers, and other officials of DOE that partic je acquisition
process. Other parties are welcome to its information, but definitive interpretation of its effect on DOE solicitatiogs, NoticcgEghding
Opportunity Announcements, Awards, and other related procedures and actions may only be made by DOE C actingéd Grants Officers.

This Financial Assistance Letter is issued under the authority of the Senior Procurement Executives of DOE and NNSA.or use by

Subject: The Buy America Requirement -The Required®Usg of Iron, Steel,
Manufactured Products, and Construction Mater§fs Produced in the
United States in Federally Funded AwarWContain Construction,

Alteration, Maintenance, or Repair o frastructure in the
United States.

Infrastructure Investment and J (@, ision G, Title IX, Pub. L. No. 117-58.

References:

2 CFR 184 — Buy America '@ sences For Infrastructure Projects.
Office of Managem @udget, Memorandum M-24-02, dated Oct. 25, 2023.
Executive Qyda{ 1 , America’s Supply Chains, dated February 24, 2021

Executive@}l 4005, Ensuring the Future is Made in All of America by All of
Amgr orkers dated January 25, 2021.

WheiNg this Financial Assistance Letter (FAL) effective?
The guidance provided in this FAL is effective as of date issued.
When does this FAL expire?

This FAL supersedes FAL 2023-01 and remains in effect until canceled or
superseded.
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Who is the point of contact?

For DOE, questions concerning the Buy America Requirement or Project Specific
Waivers should be sent to the Contract and Financial Assistance Policy Division,
Office of Policy in the Office of Acquisition Management at

DOE_oapmpolicy@hg.doe.gov.

For NNSA, contact NNSA at (505) 845-5639. Q%

For questions concerning General Applicability Waivers for the Buy i
odydinator

Requirement please contact the Build America, Buy America (B
at BuyAmericanGA Waiver@hg.doe.gov.

Who is the intended audience? Q

Department of Energy (DOE) and National Nuclear Sec dministration

(NNSA) Contracting and Grants Officers. Any rew this guidance to

Contracting Officer (CO) should be understoo C Grants Officer. Any
reference in this guidance to the DOE shoyj#t be\#derstood to include the NNSA,

unless otherwise indicated.

What is the purpose?

The purpose of this FAL is to prd % nférmation and guidance regarding the
Department of Energy’s (Di;or D®partment) implementation of the Domestic

Content Procurement Prefe equirement (Buy America Requirement)
established in the Byil a, Buy America Act (BABA), Title IX of Division
G of the Infrastruct ment and Jobs Act, Pub. L. No. 117-58 and codified in
OMB’s primary provided to Agencies in 2 CFR 184, with further
guidance previeed gencies in OMB’s Memorandum M-24-02.

What types of ac@re affected by this FAL/OTL?

T pplies to all DOE notice of funding opportunities (NOFOs), funding
mity announcements (FOAs) or other solicitations (such as annual program
wcs, broad agency announcements (BAAs) or administrative and legal
equirements documents (ALRDs)) and the resulting federally funded awards
(grants and cooperative agreements) or other federal financial assistance actions,
whether or not funded through the Infrastructure Investment and Jobs Act (IIJA),
where funds are appropriated or otherwise made available and used for financial
assistance awards or actions for or that include public infrastructure projects—

NOFOs, FOAs, BAAs, other solicitations and federally funded awards or actions
that include construction, alteration, maintenance, or repair of public infrastructure


about:blank
mailto:BuyAmericanGAWaiver@hq.doe.gov
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in the United States. This FAL also includes guidance on DOE’s Buy America
Requirement waiver request submittal and review process.

What is the background?

The Build America, Buy America Act (BABA), enacted under Division G, Title IX
of the IIJA, applies a domestic content procurement preference requirement (Buy
America Requirement) for the iron, steel, manufactured products, and constructi
materials purchased by recipients or subrecipients under federally funded awarc%
that contain construction, alteration, maintenance, or repair of public infras

in the United States, when those items are consumed in, incorporated into, o
permanently affixed to the infrastructure. The goal of the Buy Amer; V 4
Requirement is to increase the resiliency of our domestic supply clagn¥in
manufacturing supply for critical materials both for emerging an®expti

industries in the United States consistent with Executive Ord 1{Mhe [TJA
supports the Administration’s priority to use terms and cogy f federal
financial assistance awards to maximize use of domesticdtly prgduced goods,
products, and materials consistent with Executive Order 1408§#. Per Section 70914
of the IIJA, Agencies may not obligate funds for aWon public infrastructure
unless all of the iron, steel, manufactured prod onstruction materials used
in the infrastructure project are produced i e‘% States or the Agency

provides a waiver of this requirement.

The Office of Management and Budg
Agencies on the application of B

(OMB) initial implementation guidance to
krica Requirement in financial assistance
gl i OMB Memorandum M-22-11 has been
rescinded. OMB’s primary giydance®to Agencies related to implementation of
BABA is codified in 2 CFR{paiM 84.

et

Further guidance to #s has been issued by OMB in Memorandum M-24-02.
Memo M-24-02 zes certain aspects of 2 CFR part 184 and provides
supplemental g@e for public infrastructure projects subject to BABA.

What guidance @ ded in this FAL/OTL?

C usnsure that the Buy America Requirement for Infrastructure Projects

Pn (See Attachment 1) and award term (See Attachment 2) is included in all

notice of funding opportunities (NOFOs), funding opportunity announcements

OAs) or other solicitations (such as annual program notices, broad agency

announcements (BAAs) or administrative and legal requirements documents
(ALRDs)) and the resulting DOE funded awards (grants and cooperative
agreements) or other federal financial assistance actions, whether or not funded
through the Infrastructure Investment and Jobs Act (IIJA), where funds are
appropriated or otherwise made available and used for financial assistance awards
or actions for or that include public infrastructure projects that include, or may



Department of Energy FAL 2025-01
OCT 04, 2024

include, construction, alteration, maintenance, or repair of public infrastructure in
the United States.

COs are also responsible for coordinating with the Program Office, Recipient and
the cognizant MA-621 Analyst to review, concur, submit and adjudicate a recipient
project-specific waiver request as outlined in part I1I.C of this FAL.

of the Buy America Requirement waiver if the waiver is approved prior to awa
COs must amend existing awards to incorporate a project-specific waiver o %
applicability waiver after the award was made.

COs must ensure new awards include a special award term identifying the spec‘%

1. Terms

Terms used but not defined in this FAL have the sam@‘kls provided
in 2 CFR 184 and 2 CFR 200.
Components -See 2 CFR 184.3 Definitions. (L
Construction Materials -See 2 CFR 1 Mions.
\'e

Covered — for purposes of this g overed” means that it meets all
the requirements necessary for the estic Content Procurement
Preference Requirement to apply\ For example, a “covered award” refers to

an award that contains CN, alteration, maintenance, or repair of
public infrastructure in th ed®States.

Domestic Content @\ rement Preference Requirement — means a
requirement gha amounts made available through a program for federal
financial assysty ay be obligated for an infrastructure project unless—

(N (! and steel used in the project are produced

W Wic United States;
@ e manufactured products used in the project are
produced in the United States; or

(C) the construction materials used in the project are
produced in the United States.

Also referred to as the Buy America Requirement, BABA Requirement
or Buy America Preference requirement.

General Applicability Waiver- means a waiver of the Domestic Content
Procurement Preference Requirement that applies across multiple DOE

awards.

Infrastructure -See 2 CFR 184.4(c) and (d).

4
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Infrastructure Project — See 2 CFR 184.3 Definitions.
Manufactured Products- See 2 CFR 184.3 Definitions.

Non-Federal Entity includes States, Local Governments, Territories, Indian
Tribes, Institutions of Higher Education (IHEs), and Non-Profit

Organizations. NOTE: for purposes of this guidance, in accordance wit
guidance provided in by OMB in Memorandum M-22-11 and M-24-02,‘%
Profit Entities are not included in this definition when applying the § 0

Buy America Requirement to Prime Recipients of DOE awards. See %

I1.B.3 Applicable Non-Federal Entities for more information.@
e 2CFR

b

Predominantly of iron or steel or a combination of botW -

184.3 Definitions. Q

Produced in the United States -See 2 CFR 184.3Ddgfintions.

Project — For purposes of this guidance, mw activities under an award
that contain or pertain to the constructi cfon, maintenance, or repair
of infrastructure in the United State v

Public — For purposes of this guidan®g, infrastructure should be considered
“public” if it is: (1) publicly qwikd (owned, operated, funded and managed,
in whole or in part, by 1 uthority of a Federal, State, or Local
government-including U. itéties and Indian Tribes); or (2) privately
owned but utilized pggarily™or a public purpose. Infrastructure should be
considered to be “u primarily for a public purpose”, and therefore
“public”, if ;E 1S y owned but operated on behalf of the public or is a

place of pub, modation. The Buy America Requirement does not
¢ (private) infrastructure.

apply to
’ Q
Sec \ 17(c) Materials — See 2 CFR 184.3 Definitions.

I11. merica Requirement

@A. REQUIREMENTS
The following information provides details on the Buy America Requirement

established in BABA, codified by OMB in 2 CFR 184, with further
implementation guidance provided to Agencies in Memorandum M-24-02. OMB’s
primary guidance related to implementation of BABA is contained in 2 CFR part
184.

Effective for all DOE awards made or funded after May 14, 2022, “None of the
funds made available for a federal financial assistance program for [public]
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infrastructure may be obligated for a project unless all of the iron, steel,
manufactured products, and construction materials used in the project are produced
in the United States.”

Subawards shall conform to the terms and conditions of the prime federal award
from which they flow, regardless of the sub-awardee entity type.

DOE is responsible for processing requests to waive the Buy America
Requirement for specific awards/projects or across multiple awards/pro'e%)
Project/award specific waiver requests must be submitted to the CO i \ y
the Prime Recipient in accordance with the terms and conditions of th d and
will be processed in accordance with the process outlined in S¢ffign N part C.
Requests to waive the Buy America Requirement for multig
must be coordinated with the BABA Coordinator and folld Of0cess outlined
in Section III part D for Agency General Applicability Quests.

B. APPLICABILITY (L

The Buy America Requirement is applicabl&o negpv and renewal awards to Non-
Federal Entities (as defined in Sections% :3) made by DOE on or after
e
at

May 14, 2022, that contain projectsg®s in Section I) on public
infrastructure, and to existing aw ntain projects on public infrastructure
if additional funds are provided in a Mygdification executed on or after May 14,
2022. These covered awards gnu§ contain the Buy America Requirement for
Infrastructure Projects (grigmg ndition (see Section V, also referred to as the
Buy America Requirem‘w\ afd condition) requiring use of domestically
produced iron, steel, Myanufa®tured products, and construction materials in the
infrastructure proje

The Buy Ange 'Qquirement applies to an entire infrastructure project, even if
it is fundgd Ry bPh Federal and recipient cost share or non-Federal funds under
one @r éwards. In other words, if a recipient receives a Federal award for an
infr, cNre project, the Buy America Requirement applies to both the Federal
fugds the cost share/non-Federal funds used for the infrastructure project.

funding modification (continuation award, supplemental award, or any other
@ncremental or additional funding modification) made on or after May 14, 2022,
to an existing covered award (covered awards made prior to May 14, 2022) must
incorporate the Buy America Requirement term and condition (see Section V)
into that award.

As initially stated in OMB Memo M-22-11 and restated in Memo M-24-02, For-
Profit Entities are not considered a Non-Federal Entity when applying the Buy
America Preference to prime awards. Therefore, the Buy America Requirement
does not apply to awards where the Prime Recipient is a For-Profit Entity.
However, if the Buy America Requirement does apply (i.e., the Prime Recipient is
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a State, Local Government, Territory, Indian Tribe, IHE, or Non-Profit
Organization), the Buy America Requirement flows down to all sub-awards for
work performed under the infrastructure project regardless of sub-awardee entity
type, including For-Profit Entities.

For awards made to For-Profit Entities as the Prime Recipient, the Buy America
Requirement does not apply and therefore the Buy America Requirement would
not flow down to sub-awardees, regardless of sub-awardee entity type.

section II.B.3 for more information on For-Profit Entities. %

All NOFOs, FOAs, BAAs or other solicitations issued on or after M 2022,
must contain the Buy America Requirement for Infrastructur, ‘cfls provision
(See Section 1V, also referred to as the Buy America Requy ovision) to
make applicants aware of the Buy America Requirement
project activities on public infrastructure under a DO aWN 1 solicitations

; % ain the Buy America

Requirement provision must be amended to add tif%

provision.
In general, the Buy America Requirem: efot apply:
e To DOE Prime Recipients reWor-Profit Entities and any of its
subawardees;

e To non-public infrastigctyre utilized solely for private purposes (not
utilized for a pulay or as a place of public accommodation);

e Ifthere are n, DWe pient cost-share funds under an award that will
be used for apgfrastructure project;

e Tonon-i re expenditures under a covered award that includes an

project;

t and furnishings, such as movable chairs, desks, and portable

equipment, that are used at or within the finished infrastructure

but are not an integral part of or permanently affixed to the
structure;

6()\‘ o tools, equipment, and supplies, such as temporary scaffolding, brought

to the construction site and removed at or before the completion of the

@ infrastructure project;
e To acovered award in accordance with an approved DOE Buy America
Requirement waiver;

e To expenditures for assistance authorized for Disaster Relief and
Emergency Assistance (See 2 CFR 184.8).

1. Award Types

DOE award types that must have the Buy America Requirement include any
of the following types of financial assistance awards that include construction,
alteration, maintenance, or repair of public infrastructure in the United States:

7
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e (rants (block, formula or discretionary)
e Cooperative agreements
e Non-cash contributions or donations of property
¢ Direct assistance
e Loans
e [ oan guarantees
NOTE: Section 70914 of the IIJA expanded the definition of fe
financial assistance to include “all expenditures by a Federal ag
Federal entity for an infrastructure project.” Please reach o cal GC
if you have questions regarding application of the Buy A equirement

to other DOE expenditures under an award type not h%

When the Buy America Requirement term and cof included in an
award, the Buy America Requirement flows sub awards
regardless of the sub-awardee’s entity type, inclugig® For-Profit Entities (See
part B.3. Applicable Entities below for gnore infoMnation). The Buy America

Requirement applies to both the Fedgral Wadgmnd non-Federal funds (cost-
share) obligated and used for the pu g Astructure project.

2. Projects (Infrastructure Proj

The applicable projects a ards for, or awards that contain, construction,
alteration, maintena epyir of public infrastructure in the United States.
Infrastructure in@udes, minimum, the structures, facilities, and equipment

located in the U™ States for:

@nways, and bridges;
ransportation;

, ports, harbors, and other maritime facilities;

o intercity passenger and freight railroads;
0 freight and intermodal facilities;
e airports;

water systems, including drinking water and wastewater systems;
electrical transmission facilities and systems;

utilities;

broadband infrastructure;

buildings and real property; and

generation, transportation, and distribution of energy - including
electric vehicle (EV) charging.

The Buy America Requirement does not apply to non-public (private)
infrastructure utilized solely for private purposes (not utilized for a public
purpose or as a place of public accommodation). For purposes of this
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guidance, when DOE or the applicant/recipient is determining if an
infrastructure project is public (the project includes public infrastructure), they
must consider whether the infrastructure in the project is: (1) publicly owned
(owned, operated, funded and managed, in whole or in part, by any unit or
authority of a Federal, State, or Local government-to include U.S. Territories
and Indian Tribes); or (2) privately owned but utilized primarily for a public
purpose. Infrastructure should be considered to be “utilized primarily for a
public purpose”, and therefore ‘public’, if it is privately owned but opagated
on behalf of the public or is a place of public accommodation. The %or
Program Office should consult local GC if there are questions refar®y
determination of the infrastructure in an award. ,

(%

The above must be considered when determining whet c irffrastructure
involved in the project is public as opposed to just cosidjrin®if the
infrastructure is privately owned and not open to bl

NOTE: The Buy America Requirement doesofagply to non-public
infrastructure. Therefore, projects consisting soldf of the purchase,

construction, alteration, maintenance, roNgir, of improvement of a private

home for personal use, for example constitute an infrastructure
project.

Applicable Non-Federal Entiti

The Buy America { is applicable to the following Non-Federal
Entity Prime Recipier® fl®ws down to all sub-recipients or sub-awardees
regardless of the ity type (including For-Profit Entities):

nprofit Organizations
erritories of the US

before applying a Buy America Preference to a covered program,
award, or project with an Indian Tribe(s).)

6 Indian Tribes (Consultation with the Indian Tribe(s) is necessary

NOTE on For-Profit Entities: For the purposes of this guidance the Buy
America Requirement does not statutorily apply to Prime Recipients that are
For-Profit Entities and therefore the Buy America term and condition should
not be included in an award to the For-Profit Entity. However, the Buy
America Requirement is applicable to a For-Profit Entity if: (1) it is a sub-
recipient or sub-awardee under an award that contains the Buy America
Requirement term and condition, or (2) it is the Prime Recipient that
voluntarily chooses to use domestically sourced iron, steel, manufactured
products, and constructions materials by stating so in the proposed

9
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infrastructure project, and its award contains a Buy America Requirement
term and condition.

The Prime Recipient is responsible for flowing the Buy America Requirement
down to the For-Profit in its subawards when the For-Profit Entity is a sub-
recipient or sub-awardee under a covered award. The CO is responsible for
including a Buy America Requirement term and condition in the prime award
to the For-Profit Entity when the domestically sourced requirement fgigron,
steel, manufactured products, and constructions materials in the pro%
infrastructure project was successfully negotiated into the award,

This guidance does not alter independent statutory authoryj DOE may
have to include domestic content requirements in finangigl ¥ssigance awards
issued to For-Profit Entities.

4. Applicable Items Q

The Buy America Requirement only ap@a icle, material, or supply

classified into one of the following cate¥gries* based on its status at the time
it is brought to the work site for inc into an infrastructure project:
(1) Iron or steel products!

(i1) Manufactured products;

(ii1) Construction mateNals;

The Buy America Re only applies to the iron or steel products,
manufactured prglgcts, d construction materials used for the construction,

alteration, mainf @ »e, or repair of public infrastructure in the United States
¢ award when those items are consumed in, incorporated
tly affixed to the infrastructure. An article, material, or

supplyi porated into an infrastructure project must meet the Buy America
Bre@ requirement for only the single category in which it is classified.

h)n and steel, manufactured products, and construction materials used in
infrastructure project must be produced in the United States (see below).

@ * Section 70917(c) Materials are cement and cementitious materials;
aggregates such as stone, sand, or gravel; or aggregate binding agents or
additives as provided in section 70917(c) of BABA. Section 70917 (c)
materials are excluded from Construction materials. Asphalt concrete
pavement mixes are typically composed of asphalt cement (a binding agent)
and aggregates such as stone, sand, and gravel. Accordingly, asphalt is also
excluded from the definition of Construction materials.

OMB clarifies that “Section 70917(c) materials, on their own, are not
manufactured products. Further, Section 70917(c) materials should not be

10
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considered manufactured products when they are used at or combined
proximate to the work site—such as is the case with wet concrete or hot mix
asphalt brought to the work site for incorporation. However, certain Section
70917(c) materials (such as stone, sand, and gravel) may be used to produce a
manufactured product, such as is precast concrete. Precast concrete is made of
components, is processed into a specific shape or form, and is in such state
when brought to the work site.” Furthermore, wet concrete should not be
considered a manufactured product if not dried or set prior to reachi e
work site. ’%

OMB provides further clarification in 2 CFR 184 on the circums % under
which a determination is made that Section 70917(c) mategfa sbuld be
treated as components of a manufactured product. ThajsgtMmiRation is based
on consideration of: (i) the revised definition of the “rBanfjfad®red products”
at 2 CFR 184.3; (ii) a new definition of “section 7 c lfaterials” at 2 CFR
184.3; (ii1) new instructions at 2 CFR 184.4(e d when to categorize
articles, materials, and supplies; and (iv) new s 1ons at 2 CFR 184.4(%)
on how to apply the Buy America preference by

Produced in the United States: YV
|

a. For iron and steel this m nufacturing processes, from the initial
melting stage through the apgation of coatings, occurred in the United
States.

b. For manufactur@iu s this means:

1. the mQyufactred product was manufactured in the United States;
and

f the components of the manufactured product that are
of, produced, or manufactured in the United States is greater

. Q manufactured product, unless another standard for determining the

minimum amount of domestic content of the manufactured product
0 has been established under applicable law or regulation. The costs
6 of components of a manufactured product are determined
according to 2 CFR 184.5.

c. For construction materials this means all manufacturing processes for
the construction material occurred in the United States. See 2 CFR 184.6
for more information on the meaning of “all manufacturing processes” for
specific construction materials.

NOTE: The Buy America Requirement does not apply to non-infrastructure
expenditures under a covered award that also includes an infrastructure
project, nor does it apply to equipment and furnishings, such as movable
chairs, desks, and portable computer equipment, that are used at or within the

11
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finished infrastructure project but are not an integral part of or permanently
affixed to the infrastructure.

It also does not apply to tools, equipment, and supplies, such as temporary
scaffolding, brought to the construction site and removed at or before the
completion of the infrastructure project.

I11. Buy America Requirement Waiver %

A. Types of Waivers
/

Pursuant to 2 CFR 184.7, DOE may waive the applicag a BJuy
America Requirement under a specific award or acros 1tifTC awards
in any case in which it determines that:

1. Applying the Buy America Requirement Wwould e inconsistent with
the public interest (“Public Interest waiver”

ucts, or construction
1ted States in sufficient and
a satisfactory quality (“Non-

2. The types of iron, steel, manufa
materials are not produced igfthe
reasonably available quantggfor
Availability waiver”); or

materials produce e Wnited States will increase the cost of the
overall proje mote than 25 percent (“Unreasonable Cost
waiver”).

3. The inclusion of@ manufactured products, or construction

A Buy equirement waiver will be issued as either a Project -
Specific Yer applicable to a specific DOE award or a General

B. <W’ er Requests

equests to waive the application of a Buy America Requirement under
@ a specific project/award or across multiple projects/awards (General
Applicability waiver) must be submitted in writing with sufficient
information:

e To demonstrate adequate due diligence was performed in
analyzing the request and researching domestic availability/
capacity of the items;

e To determine whether the waiver request is consistent with
BABA law and policy; and

12
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e To ensure the waiver request contains sufficient information for
public review and comment.

Waivers must be based on one of the following justifications:

1. Public Interest — Applying the Buy America Preference would
be inconsistent with the public interest;

2. Non-Availability — The types of iron, steel, manufactured %
products, or construction materials are not produced in t
United States in sufficient and reasonably available quant r
of a satisfactory quality; or V4

3. Unreasonable Cost — The inclusion of iron, st
products, or construction materials produc hgglnited States

will increase the cost of the overall prog %re than 25
percent.

Written requests to waive the Buy AmeWuirement must include

the following information, as applic?
* Waiver type (Public In ” Ndn-Availability, or Unreasonable

Cost);

* Federal awarding aget§y organizational information (e.g.,
Common Go nyide Accounting Classification (CGAC)
Agency C de‘w

+ Financial glystanc® listing name and number;

» Federal fi | assistance program name;

Lipfepfgame and Unique Entity Identifier (UED);

* Fge® ¢fvard Identification Number;

description of the award - project objectives, location, and

. tiyspecific project activities being performed on the public
frastructure;
0 Total estimated Financial Assistance award value, inclusive of
recipient cost share;

» Total estimated infrastructure costs, (estimated costs of the Iron,

@ Steel, Manufactured Products and Construction Materials being
purchased under the award and utilized in the infrastructure
project)

* In the case of General Applicability waivers, a description of the
relevant Federal program(s)—including information on the size
and scale of the program(s), an estimate of the dollar amount of
Federal financial assistance that would be subject to the waiver,
and an estimate of how many infrastructure projects would be
subject to the waiver;

13
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» List and description of iron or steel item(s), manufactured goods,
and/or construction material(s) the requester seeks to waive from
the Buy America Requirement, including name, cost,
quantity(ies), country(ies) of origin, and relevant Product Service
Codes (PSC) and North American Industry Classification System
(NAICS) codes for each;

* A detailed justification as to how the non-domestic item(s) is/are
essential to the project or program and the anticipated impact
the project or program if no waiver is issued; %

+ A certification that the requester made a good faith effort
bids for domestic products supported by terms included in 1
requests for proposals, contracts, and non-propriet V4
communications with potential suppliers;

* A justification statement—based on one of the $ppjca
justifications outlined above—as to why th d s cannot be
procured domestically, including the d performed
(e.g., market research, industry outreacl®, cgstganalysis, cost-
benefit analysis) by the requester to attempifo avoid the need for
a waiver. This justification may Wplicable, the absence of
any Buy America-compliant cqyed for domestic products
in response to a solicitatigf;

* A description of the ma esarch conducted that includes who
conducted the market rese®gh, when it was conducted, sources
that were used, and th§ methods used to conduct the research; and

» For final waiygrameg evant comments received through the
public commd, nd DOE’s adjudication of those

comments
The requgst consider using the following principles as minimum
require ained in the project/award-specific waiver or general

appli aiver request:
’ é
ime-limited: Consider a waiver constrained principally by a

length of time, or phased-out over time, rather than by the specific
project/award to which it applies. Waivers of this type may be
appropriate, for example, when an item that is “non-available” is

@ widely used in the project/award. When requesting such a waiver,
the requester should identify a reasonable, definite time frame
(e.g., no more than one to two years) designed so that the waiver
is reviewed to ensure the condition for the waiver (“non-
availability”) has not changed (e.g., domestic supplies have
become more available).

» Targeted: Waiver requests not limited to specific projects should

apply only to the item(s), product(s), or material(s) or
category(ies) of item(s), product(s), or material(s) as necessary

14
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and justified. Waivers should not be overly broad as this will
undermine domestic preference policies.

» Conditional: Waivers may be requested with specific conditions
that support the policies of [IJA/BABA and Executive Order
14017.

format to provide the required information for a waiver request. D
OMB may request, and the requester must provide, additional
information for consideration of the waiver request. DOE’s final
determination regarding approval or rejection of the waiver ulht may
not be appealed.

The requester may utilize Optional Form 2211 (OF2211) or any otheq

C. Project Specific Waiver Requests Submittal an i

Prime Recipient requests to waive the applicao e Buy America
Requirement under their specific award must be fbmitted in writing to

the CO in accordance with the terms anWions of the award. The

Recipient may utilize Optional Fo | 2211) or any other format
to provide the required informag®n project-specific waiver request.

DOE must review the Recipient W guy America Requirement waiver

request to determine whetheNto grant a project-specific waiver for those
covered items listed ¢ est. DOE may reject or grant waivers in

whole or in part depe n4ts review, analysis, and/or feedback from
OMB or the publz\Wai¥er requests are subject to CO review, DOE

Made In Ameri ior Accountable Official (MIA SAO) review
' he DOE Office of Contract Management, Field

%For NNSA, contact NNSA at (505) 845-4337 to get information on how
@ to submit NNSA Recipient project specific waiver requests for NNSA
review. NNSA waiver requests are subject to review by and
concurrence of the MIA SAO and OMB, and a public comment period
of no less than 15 calendar days.

1. CO/Program Review
The CO must review the Recipient’s waiver request (including the

market research, cost-benefit analysis, cost comparisons, PSCs and
NAICS) to ensure that the Recipient provided all the information
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required by the term and condition of the award and that the
information regarding the award and Recipient are correct.

The CO, in consultation with the Program Office, must create a
Waiver Package for the DOE Made in America Senior
Accountability Official (MIA SAO) to review. The Waiver

Package must include the Recipient’s waiver request, a description
of the due diligence the CO and Program Office performed in
reviewing the Recipient’s waiver request, and a recommendati%
for the waiver based on their due diligence. The descriptio

provide the details on what due diligence the CO and Progr

Office performed on the Recipient’s requested waiv A
justifications and certifications used by the RecipagtN¥b sipport the
request. In performance of their due diligence, t y
request, and the Recipient must provide, ad 1 rmation for

consideration of this wavier.
Any questions the CO has regarding the corfnts and review of the

Waiver Package should be sent toWge cognizant MA-621 analyst.

to MA-621 for review. ogikzant MA-621 analyst will route

The CO must follow theirgdcal§gfoccdures for routing documents
the Waiver Package to the WA SAO for review.

DOE cannaot rec nd®the waiver, the CO should promptly
notify the RAgipien? of the rejected waiver request and provide the
details of @ e diligence to include any domestic sources found.

If, as a result o% g due diligence, the CO determines that

2. M MB Initial Review

o T IA SAO, or designee, must review the Waiver Package to
\ sure that sufficient information and analysis has been provided
and documented to support the waiver request and that it is
consistent with the BABA law and policies prior to sending to
OMB for review or posting to the DOE BABA website.

Q~ The MIA SAO may request additional information from the CO

regarding the Waiver Package, including any due diligence they
performed.

The MIA SAO will inform the OMB that the waiver is ready to be
posted on the DOE BABA website for public comment when the
determination is made that the Waiver Package contains sufficient
information for public comment and is consistent with the BABA
law and policies.
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The MIA SAO will send the Waiver Package to OMB for its
review and concurrence. OMB has up to 10 business days to
review the waiver request. The CO will work with the MA-621
Analyst to address any comments or additional information
requests from OMB on the package.

BABA website until the MIA SAO and OMB have made a

The waiver cannot be posted for public comment on the DOE
determination on the content of the waiver. %

Public Review and Comment Period @,
Once the MIA SAO has received concurrence frfem on the
Waiver Package, DOE must post the propos ivggfon the DOE
BABA website located at
https://www.energv.gov/management/%V-america-
requirement-waiver-requests for a minimih of 15 calendar days
to get public comment and feedbaWe waiver request.

The MIA SAO, through t a;%te MA-621 Analyst, will
coordinate with MA-62 teMs Division) to get the proposed

waiver posted to the DOERABA website and notify the CO. The

CO, or its designee_m¥st be the POC for receipt of the public

comments. The t provide an email address to be used for

the receipt of @lic omments and it must be clearly stated on
uest.

the waiver

ecipient, must prepare: 1) a Memo to the File (MTF) that
mmarizes the public comments received and the adjudication of
hose comments; and 2) a proposed Buy America Requirement
Waiver (Waiver) that provides the specific waiver information that
will be modified into the award.

CQA iction of Comments
@ > in coordination with the Program Office and, if necessary,
th

The MTF and proposed Waiver must include the CO/Program
Office’s changes, if necessary, to the Waiver as a result of the
adjudication of comments and their recommendation (approval or
dismissal) on the waiver. A MTF is not required if no public
comments were received. The CO must send this to the
appropriate MA-621 analyst for MIA SAO final review.

MIA SAO/OMB Final Review
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The MIA SAO, or designee, must review the proposed Waiver,
and the MTF (if necessary), to ensure the adjudication of public
comments and any changes, if necessary, to the proposed Waiver
align with BABA law and policy, and support the recommendation
provided by the CO/Program Office.

If the due diligence, justifications, certifications, or adjudication of
public comments does not support issuance of a waiver, the MI
SAO will dismiss the waiver request and promptly inform the %
of this decision so the CO can provide the specific details
Recipient.

o
If the due diligence, justifications, certifications, juication
of public comments support issuance of the propgbs ver, the
MIA SAO will concur on the proposed Wai d
any supporting documents required, to (?1 eir final
policy/legal determination.
The MIA SAO must submit the pWWaiver to OMB for their
final review after the public c nNgLriod has concluded. OMB
will review the proposed i%sure it is consistent with
applicable law and polic wMl notify the MIA SAO of'its

determination. OMB has o 10 business days to complete its
final review.

The MIA SAO@O tly notify the CO if OMB concurs on the
proposed wAyer oriif additional information is required to
complete i % kew of the waiver request/proposed Waiver.

6. A aivers

S % OMB completes their final determination and does not object
the proposed Waiver, the Waiver becomes finalized, and the
0 IA SAO notifies the CO through the appropriate MA-621
Analyst.

incorporate the approved Project-Specific Waiver (waiver items,
timeline, other details in the waiver). All waiver documentation
(waiver request, MTF, approved waiver) must be included in the
award file.

Q @ The CO must notify the Recipient and modify the award to

DOE must post the approved waiver on the DOE BABA website
located at https://www.energy.gov/management/doe-buy-
america-requirement-waiver-requests. The MIA SAO, through
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the appropriate MA-621 Analyst, will coordinate with MA-625 to
get the proposed waiver posted to the DOE BABA website.

D. General Applicability Waiver Requests Submittal and Review

A General Applicability Waiver refers to a waiver that applies to

multiple DOE awards, can be product-specific or non-product specific,
and should be issued only when necessary to advance DOE’s missio

and goals consistent with applicable BABA/IIJA law, policy, and %
guidance. A DOE Program Office that requests to waive the apficN

of the Buy America Requirement across multiple awards must su

the request in writing to the BABA Coordinator at V 4
BuyAmericanGA Waiver(@hq.doe.gov in accordance v 1s gpidance
and the process outlined below. Program Office coor@ingioi™Wwith the
BABA Coordinator is required due to the comple % tRgfanalysis and

information required for preparing a General ty Waiver and

the level at which these waiver requests must Be gvigwed within DOE.

The BABA Coordinator must review thwil Applicability Buy

America Requirement waiver reque ine whether to grant the
waiver for those covered items g copgftions listed in the request. DOE

may reject or grant waivers in e o9 in part depending on its review,
analysis, and/or feedback from B or the public. DOE review of
Waiver requests includes A Coordinator review, GC review, Senior

review, and a public € ntéeriod of no less than 15, up to 30,
calendar days (mgnum®30 calendar days for renewal of a waiver). A
minimum of 12( @ ess days should be used for planning purposes for
the Genegal @ Bbility Waiver request review and public comment
process.

Leadership review (%ﬁ des the Secretary or its designee), OMB

Ior , contact NNSA at (505) 845-4337 to get information on how
it NNSA Program General Applicability Waiver requests for
@ review. NNSA should consult with the BABA Coordinator when
@ templating General Applicability waivers. NNSA General
Applicability waiver requests are subject to review by and concurrence
@ of the BABA Coordinator, Senior Leadership (which includes the

Secretary or its designee), and OMB, and a public comment period of no
less than 15, up to 30, calendar days (renewal waivers require a
minimum of 30 calendar days).

1. DOE Program Office Waiver Request
Program Offices must first consult with the BABA coordinator

when contemplating issuing a General Applicability Waiver. The
BABA coordinator will provide an overview of the requirements
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of the waiver package, the DOE and OMB review process, lessons
learned from recent approved waivers and answer any questions
the Program Office has regarding the creation of the Waiver
Package and use of a General Applicability Waiver.

The DOE Program Office, in coordination with the BABA
Coordinator, must create a Waiver Package that includes a General
Applicability Waiver request, a detailed description of the due
diligence performed, and a business case justification for the
recommendation for the waiver based on their due diligen
description should provide the details on what market resea d
analysis the requesting Office performed on the requgted #faiver
items/conditions and the waiver justifications an icgions to
support the request. The content and format of t s case
justification will be provided to the ProgramOTNge gf the BABA
Coordinator. In performance of its due gsfgcn he BABA
Coordinator may request, and the Ofﬁce%rovide, additional

information for consideration of this wavie

The BABA Coordinator must NOE Office General
(1

si

Applicability Waiver requg8t (i ng the justifications, analysis,
market research, cost-be naWysis, cost comparisons, PSCs and
NAICS) to ensure that the &fice provided all the information
required by this guidan§e (see Section B) and the necessary
justifications.

s the ;questing Office has regarding the contents of
RCadeage, or the General Applicability Waiver review

an ap@ process should be sent to the BABA Coordinator.
oordinator Initial Review

2.
L 4
c)\s e BABA Coordinator reviews the Waiver Package, briefs DOE

enior Leadership (which includes the Secretary, or its designee),
coordinates DOE and OMB concurrences and requests the DOE
MIA SAOQO approval to post on the DOE BABA website for public
@ comment.

The BABA Coordinator must review the Waiver Package and the
due diligence performed by the requesting Office to ensure that
sufficient information and analysis has been provided and
documented to support the waiver request and that it is consistent
with the BABA law and policies.
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The BABA Coordinator may request additional information from
the requesting Office when reviewing the Waiver Package,
including any due diligence performed by the Office.

If the BABA Coordinator determines that sufficient information
and analysis has been provided in the initial Waiver Package then
the BABA Coordinator will brief the Secretary, or designee, for
approval to send the Waiver to OMB for its review.

comment on the DOE BABA website until concurrence hasgeel
provided by the Secretary, or designee. /

The Waiver request cannot be sent to OMB or posted for p

3. OMB Review/Approval to Post

Once the BABA Coordinator receives il‘%%E concurrence

on the General Applicability waiver reqi¥estlit gan be sent to OMB
for a preliminary policy review to ensure th§ffvaiver is consistent
with BABA policy and it has suﬂWformation provided in it

for public comment. OMB hat 0 usiness days to complete
its initial review.

If OMB concurs on the watwgr the BABA Coordinator will inform
the MIA SAO so thg wAiver can be posted on the DOE BABA
website for pulgligss ent. [f OMB has comments or requests
additional info % o¥the waiver request, the BABA
Coordinatopdill w8rk with the DOE Office and Senior Leadership
as necessa ddress the comments or provide the additional

inf OMB.

er cannot be posted for public comment on the DOE
o B website until OMB concurs on the waiver and the MIA
O

has been informed of the waiver.

é). Public Review and Comment Period
Qp Once OMB determines that the waiver is consistent with law and

policy and contains enough information for public comment, the
BABA Coordinator must send the waiver to the MIA SAO so it
can be posted on the DOE BABA website located at
https://www.energy.gov/management/doe-buy-america-
requirement-waiver-requests for a minimum of 15 calendar days
to get public comment and feedback on the waiver request. The
BABA Coordinator will determine the length of time the waiver
request will be available for public comment.
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The MIA SAO, through the appropriate MA-621 Analyst, will
coordinate with MA-625 to get the proposed waiver posted to the
DOE BABA website. The BABA Coordinator must provide an
email address to be used for the receipt of the public comments and
it must be clearly stated on the proposed waiver.

5. Adjudication of Comments

After the public comment period has concluded, the BABA %
Coordinator must adjudicate the comments received in

coordination with the DOE Office and, if necessary, GC.

BABA Coordinator must prepare: 1) a Summary of
comments received and the adjudication of those g ;and 2)
a proposed Buy America Requirement Waiver (Wai at
provides the specific General Applicability % ig#Ormation.
The Summary and proposed Waiver mu®t ifflyde the BABA
Coordinator’s changes, if necessary, to the Wfiver as a result of the
adjudication of comments and a ro@gmmgndation (approval or
dismissal) on the waiver.

6. BABA Coordinator/OQn Review

The BABA Coordinatdy must review the Summary and proposed
Waiver to ensyge sleg dication of public comments align with

BABA law and 8 % , afld support the recommendation provided.
If the due \@ ce, justifications, certifications, or adjudication of
pullic ‘W‘\ ents does not support issuance of a waiver, the BABA

Co o will dismiss the waiver request and promptly inform
Office of this decision and provide the reasons.

.
the due diligence, justifications, certifications, and adjudication

0 of public comments support issuance of the proposed Waiver, the
BABA Coordinator will concur on the proposed Waiver and
prepare the final Waiver Package (to include the Summary and

@ proposed Waiver) for the Secretary, or designee, for final review

and approval to send the final Waiver to OMB for their final
policy/legal determination review.

Once the Secretary, or designee, concurs on the final Waiver the
BABA Coordinator will send it, and any supporting documents
required, to OMB for their final policy/legal determination. OMB
has up to 15 business days to complete its final review.

7. Approved Waivers
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After OMB completes their final determination and does not object
to the proposed Waiver, the General Applicability Waiver becomes
finalized. The BABA Coordinator will notify the DOE Office and

the MIA SAO.

All waiver documentation (waiver request, analysis, concurrences,
approvals, and final approved waiver) must be included in the
Waiver file. %

DOE must post the approved waiver on the DOE BABA w%
https://www.energy.gov/management/doe-buy-a i

requirement-waiver-requests. The MIA SAO,
appropriate MA-621 Analyst, will coordinate w

the proposed waiver posted to the DOE BAI@

oNeh The

E. Posting Waiver Requests and Approved iv@rsgo the Website

Once the DOE MIA SAO or BABA CoWr has received
concurrences from OMB on the Wa! csts and Approved
Waivers DOE will post them ongthe uy America Requirement
Waiver Request webpage loc

https://www.energy.gov/mana ent/doe-buy-america-

requirement-waiver-requeis.
All Waiver Request&@pp ved Waivers, including approved General
Applicability Wallgers, af® listed at DOE Buy America Requirement Waiver

9

hai”the approved Waiver Requests or Approved Waivers will be
g to the MIA SAO through MA-621 and include the

Requests webpa

e of an Approved Waiver

To use a General Applicability Waiver, the CO must review the waiver,
confirm the waiver is applicable to the award, and document use of the
General Applicability Waiver in the award file. For NOFOs, FOAs and other
solicitations, a special provision must be created and used to inform applicants
of the Waiver. For new awards, the CO must ensure that an Award term is
created and used to identify the specific details and parameters of the General
Applicability Waiver. For existing awards, the CO must amend the award to
include the specific details and parameters of the General Applicability
Waiver into the award.
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Approved Project-Specific Waivers must be incorporated into an existing
award through an amendment of the award by the CO that identify the specific
details and parameters of the Project-Specific Waiver. For new awards, the
CO must ensure that an Award term is created and used to identify the specific

details and parameters of the Project-Specific Waiver.

<O/
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