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NATIONAL PETROLEUM COUNCIL

1625 K Street, N.W., Washington, D.C. 20006 (202) 393-6100

January 23, 1991

The Honorable

James D. Watkins
Secretary of Energy
Washington, D.C. 20585

Dear Mr. Secretary:

On behalf of the members of the National Petroleum Council, I am pleased to transmit
to you herewith two emergency preparedness reports, Industry Assistance to Government --
Methods for Providing Petroleum Industry Expertise During Emergencies, and Short-Term
Petroleum Outlook -- An Examination of Issues and Projections. These reports were
prepared in response to your requests and were unanimously approved by the membership
at their meeting today. The first report recommends three types or levels of industry
response to requests from government for industry information, advice, and assistance.

You have already utilized Level 1, company emergency contacts, and Level 2, executive
advisory groups. The third level, a petroleum-related National Defense Executive Reserve,
as you know, will require legislative action to remove impediments to service by industry
personnel.

The second report discusses significant issues relating to the short-term worldwide
supply and demand for crude oil and refined petroleum products. Emphasis is placed on
ways in which the complex but flexible petroleum distribution system can be expected to
deal with the effects of various types of problems. At present, the issue of most immediate
interest and concern is the potential effect of a significant further disruption of petroleum
exports from the Middle East. The Council's report recommends several actions to ensure
that the impact of such a disruption on military needs and the U.S. economy, if it were to
occur, would be minimized. The Council also cautions against certain types of government
response that could reduce the ability of the petroleum supply system to respond effectively.
The National Petroleum Council is pleased that the President and you have recently taken
a number of the steps recommended by the Council.

The Council sincerely hopes that these two emergency preparedness reports will be
of continuing assistance to you and the President in dealing with the current situation and
in preparing for future contingencies.

Respectfully submitted,

s

Lodwrick M. Cook
Chairman

Enclosures

An Advisory Committee to the Secretary of Energy
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INTRODUCTION

Experience has demonstrated that the nation is often faced with situations
that place stress on the petroleum supply system. These stresses vary in nature
and severity ranging from those with smaller or regional impacts such as extreme
weather conditions, to those with severe national security implications such as
war. Experience has also demonstrated that the nation's highly flexible petroleum
supply and distribution system, by relying on market forces, can respond
successfully to all but the most severe emergency situations. The federal
government has drawn upon the petroleum industry's expertise in preparing for,
assessing, and responding to past emergencies and now wishes to formalize some
of the methods for such government/industry cooperation, particularly for
national security emergencies.

Accordingly, by letter dated September 20, 1989, the Secretary of Energy re-
quested the National Petroleum Council's (NPC) advice on how best to use
petroleum industry personnel during emergencies. In the study request, Secretary
Watkins asked the National Petroleum Council to "recommend an organizational
structure of an oil-related National Defense Executive Reserve (NDER) or its
equivalent for use in a severe national security emergency." Admiral Watkins
also asked the Council to "identify an NDER staffing mechanism that would be
supported by industry companies." (See Appendix A for the complete text of the
Secretary's request letter and a description of the National Petroleum Council.)

This study request was reviewed and recommended for undertaking by the
NPC Agenda Committee. In explaining the request to the Agenda Committee, the
Secretary also expressed the need for a high-level policy group to advise him
during severe national security emergencies. He also envisioned this group
advising him in energy emergencies of a lesser nature, when market mechanisms
and the Strategic Petroleum Reserve could be relied upon.

To respond to the Secretary's request, the NPC established the Committee
on Emergency Preparedness, chaired by Robert McClements, Jr., Chairman of the
Board and Chief Executive Officer, Sun Company, Inc. The Honorable John J.
Easton, Jr., Assistant Secretary for International Affairs and Energy Emergencies,
U.S. Department of Energy, served as Government Cochairman of the Committee.
To assist the Committee, a Subcommittee was formed. This Subcommittee was
chaired by James R. Nolan, Director, Strategic Planning, Sun Refining and
Marketing Company. Julian M. Wright, Jr., Deputy Assistant Secretary for Energy
Emergencies, U.S. Department of Energy, served as Government Cochairman of
the Subcommittee. These study groups had a broad membership representing
various sized companies, geographic regions, and functions within companies.
(Rosters of the Committee and Subcommittee are contained in Appendix B.)

The scope of this report is specifically limited to the examination of
methods for providing industry assistance to government over a range of energy



emergencies. It addresses the practical and legal aspects of the various methods
and provides recommendations on the mission, organization, and rules of
operation of each.

Several important emergency preparedness issues are not addressed because
they were considered outside of the scope of the Secretary's request. This report
does not address actions that could be taken in advance to lessen the United States'
vulnerability to energy emergencies. Nor does it deal with the current (early
January 1991) Middle East situation or government responses to further significant
supply disruptions. At the Secretary's request, the current situation is addressed in
a companion report of the NPC, Short-Term Petroleum Outlook—An Examina-
tion of Issues and Projections. Finally, this report does not address protection
against or recovery from acts of terrorism at U.S. energy supply or distribution
facilities. While each of the recommended approaches outlined in this report may
be useful for government/industry communication, protection against state-
sponsored terrorism is predominantly the role of the U.S. government.

The report's recommendations on a petroleum National Defense Executive
Reserve are based on the presumption that Congress will eventually renew the
Defense Production Act, which expired on October 20, 1990. This Act provided the
authorities on which the NDER program is based, though the Federal Emergency
Management Agency (FEMA) has advised the Department of Energy (DOE) that
some alternative authority exists under the National Security Act of 1947.

Also, this report was prepared against the backdrop of several major changes
and events:

* The decline in U.S. crude oil production and tightness in worldwide
refinery conversion capacity

* The large share of domestic consumption supplied by imports—now
over 50 percent—which increases both our dependence on foreign
sources and our vulnerability to disruption of some of those sources

¢ The dramatic reduction in East-West tensions and the political changes
in central and eastern Europe in moving from centrally planned
economies to market economies, along with the emergence of demo-
cratic governments and the rise of separatism and regional conflicts

® The crude oil and petroleum product supply disruption triggered by the
Iraqi invasion of Kuwait and the subsequent U.N. embargo on trade with
Iraq and Kuwait.

While these illustrate the difficulty of predicting with any degree of accuracy
the likely scenarios for emergencies, they do not argue against the creation of
mechanisms to cope with energy emergencies. These conditions only highlight
the need to design such mechanisms with the flexibility to assist in responding to a
wide range of emergencies.



OVERVIEW

The National Petroleum Council supports the Secretary of Energy in his de-
sire to find ways for industry to work with government to reduce the impact of
supply shortages while relying on market forces to the fullest extent possible. The
Council recognizes that individual consumers, producers, refiners, and marketers
of petroleum will be affected disproportionately in a severe supply emergency.
Federal, state, and local governments will be under intense pressure to intervene
in the market to meet national security needs and reduce the economic hardship
On some groups.

The Secretary in his request for NPC advice recognized that existing laws
make it difficult for companies within the petroleum industry to make a contribu-
tion to government. The NPC, in undertaking this study, has based its recom-
mendations on the Secretary's premise that "it should be assumed that such [legal
constraints] . . . are satisfactorily resolved."

Recommendations

The NPC recommends three distinct types or levels of response by the petro-
leum industry to energy emergencies, depending on their nature and severity.

e Company Emergency Contacts (Level 1) for use in all types of supply dis-
ruptions and emergencies. These contacts are particularly useful in re-
gional or local emergencies created by floods, hurricanes, earthquakes,
and severe weather affecting refineries and distribution facilities. These
key individuals are designated by their companies to be the contact for in-
formal one-on-one discussions with DOE officials. Communications
would focus on the severity of a disruption and what corrective actions
are planned or underway by their individual companies. These
individuals will generally be the initial point of entry for the federal
government in communicating with and obtaining information from the
companies. The DOE currently maintains a list of such contacts; the list
should be updated regularly. This program is feasible and workable
under existing law.

e Executive Advisory Group (Level 2) representing a cross section of the
petroleum industry to provide advice and counsel in larger supply dis-
ruptions and national security emergencies, such as occurred after the
Iraqi invasion of Kuwait. The NPC recommends utilization of an ad hoc
approach where the Secretary of Energy calls together a group of no more
than a dozen executives to give their individual assessments of the spe-
cific situation and the actions they believe the Secretary should take. The




composition of the group would vary depending on the nature of the is-
sues to be discussed. Existing antitrust and Federal Advisory Committee
Act constraints place substantial limitations on the ability of petroleum
companies acting in a Level 2 format to respond fully to possible inquiries
from the Secretary. In situations where the Secretary wishes industry to
seek "consensus" advice or situation review, it is more appropriate to use
existing procedures for requesting a formal NPC study rather than the
Level 2 consultation.

A petroleum National Defense Executive Reserve (Level 3), which would
be designated and trained in advance and could be activated into federal
service in a severe national security emergency such as military mobiliza-
tion, war, or similar hostilities. Its mission would be to assist the DOE in
the management of the emergency programs adopted by the Secretary,
and direct, where necessary, activities of the oil industry to ensure that oil
supplies meet the nation's essential military and civilian requirements.
The National Defense Executive Reserve is a government-wide program.
At present there is no NDER unit covering petroleum production, distri-
bution, refining, and marketing. The creation and function of such a unit
under existing antitrust and conflict-of-interest laws is severely restricted.
For the petroleum NDER to be activated, the NPC recommends that all of
the following conditions be met:

- The United States is at war or similar hostilities are taking place or
appear imminent.

- The United States is experiencing real or impending significant
shortages in oil supplies.

- Government is intervening or is likely to intervene in the market-
place.

- Legal impediments such as conflict-of-interest issues have been leg-
islatively remedied.

- Need for activation is approved by the President.

The NPC recommends an NDER organization with fewer than 50 posi-
tions, staffed with key operational individuals from the oil industry
available for activation to full-time government service to assist in man-
aging oil supplies during a severe national emergency. Such an NDER
organization would rely upon the industry to operate under competitive
free-market conditions, to the fullest possible extent. The proposed orga-
nization is not large enough to handle significant deviations from the
free-market system.



In recommending an NDER organizational structure, the NPC recognizes
the difficulty in designing it to handle an unknown emergency. The na-
ture and extent of the emergency to be handled and the extent and man-
ner of government involvement in the oil industry are currently un-
known. Therefore, the most appropriate size and form of the emergency
organization cannot be determined in advance. The NPC has recom-
mended a basic structure of knowledgeable industry personnel who can
adapt the organization to fit the exact emergency when it arises.

The NPC also recognizes that existing conflict-of-interest laws could place
undue financial hardship on reservists. Although reservists may be acti-
vated for only a short period of time, these laws require that reservists:

- Disassociate themselves from their companies during activation.
- Divest themselves of all energy related financial holdings.

- Restrict the functions they can perform upon their return to the pri-
vate sector.

These legal constraints, along with antitrust concerns, have been the ma-
jor factor in precluding the creation of a petroleum NDER. While the
NPC is recommending the staffing of the petroleum NDER, it recognizes
that these legal concerns will inhibit the recruitment of reservists and
may prevent their activation. The NPC recommends that the Secretary
seek a prompt resolution by Congress of these legal issues. Adoption of
the Administration's January 1990 proposed amendments to the Defense
Production Act would represent significant progress toward correcting
these problems.

Emergencies and Potential Responses

Energy emergencies may occur under a variety of circumstances such as cold
weather, equipment failures, embargos, or wars. Each of the mechanisms pro-
posed by the NPC may help the DOE respond more effectively to emergencies. The
vast majority of emergencies could be handled by Level 1. In more severe emer-
gencies, multiple responses would be employed. The Iraqi invasion of Kuwait
provides a recent example of how the various response options can be utilized.
Levels 1 and 2 were both employed during the early stages of the crisis. Input from
the Company Emergency Contacts was used to assess the world supply-demand
balance. Ad hoc executive groups also met with Secretary Watkins to discuss en-
ergy consumption, ways to increase domestic production, and the pros and cons of
drawing crude oil from the Strategic Petroleum Reserve. Figure 1 describes vari-
ous emergencies and the likely use of the three proposed levels of response rec-
ommended by the NPC.



Figure 1. Emergency Scenarios and Possible Response Types

“Company Executive
Emergency Advisory NDER
Contacts Grou Activation

Actual Events (LEVEL 1) (LEVELp2) (LEVEL3)
World War Il X X X
Korean War X X X
1973-74 oil shortage/embargo X X
1989 oil spill interrupts Trans- X

Alaska Pipeline System
1989 California earthquake X
Severe weather - Dec.'89 arctic X

freeze
Iraqis invade Kuwait; Iragi and X X

Kuwaiti oil facilities shut down
Potential Events
War in Persian Gulf cuts oil exports X X X*

by 50%
Foreign terrorist nation detonates X X

nuclear weapon in U.S. and

threatens with more
New Madrid earthquake (8.7 X X

Richter Scale) damages all en-

ergy facilities in area bounded by

Kansas City, Chicago, Pittsburgh,

Atlanta, Vicksburg

X -- Mechanism likely to be utilized.

*Assuming all conditions for NDER activation, listed on page 4, are met.

Organization of the Report

This report presents the results of the study in three levels of detail. This
Overview serves as an executive summary. There is a separate chapter on each
recommended response level, containing detailed discussions of the level's
structure and legal issues. In addition, the report includes appendices that provide
more detail and serve as reference sources on NDER and legal issues.



CHAPTER ONE

COMPANY EMERGENCY CONTACTS (LEVEL 1)

The DOE has established a system for communicating with individual en-
ergy companies to obtain information about local or regional supply disruptions
and emergencies such as fires, pipeline ruptures, floods, hurricanes, and earth-
quakes. In most cases, this is the only mechanism needed to fully address the
emergency energy situation. Participating companies have designated a key indi-
vidual to be the initial point of entry for the federal government in communicat-
ing with and obtaining information from the companies. This individual, called a
Company Emergency Contact, is usually reached by telephone, supplemented as
needed by other means of communication.

The DOE has developed a list of such contacts, but it is somewhat dated.
Participating companies should assume the obligation of informing the DOE of
any change in the respective company designees. In addition, in order to develop
and maintain a good working relationship with designated company representa-
tives, the DOE official is encouraged to communicate with each of them on a regu-
lar basis, at least at six-month intervals.

A designated DOE official can telephone the contact of one or more compa-
nies to obtain information about an emergency, its duration, its impact, and what
steps the company is taking or plans to take to respond to the emergency. The
company representative may either provide the requested information to the DOE
or provide the DOE with the name and telephone number of a company official—
usually on the scene—who knows more about the emergency situation. This
system, when used, helps limit the number of phone calls from federal officials to
company representatives and helps ensure that the DOE and other federal agencies
obtain accurate, timely, and comprehensive information about any emergency.
This system permits the DOE to provide situation reports and recommendations,
as needed, to federal and state officials.

Discussions between the contact and the DOE are one-on-one discussions,
usually initiated by the designated DOE official. No meetings or conference calls
with other participating companies occur.

Legal Issues

This type of Level 1 contact between private and government executives
does not raise any conflict-of-interest or Federal Advisory Committee Act issues.



The only area of legal concern is antitrust in nature, and the limited exposure in
this area of the law is discussed below.

If the DOE merely requests information from the designated contact or other
company officials on a one-on-one basis, there is little likelihood of antitrust prob-
lems. Each contact may inform the DOE of the severity of the disruption from that
company's point of view, and the corrective actions planned or already underway.
If a company merely responds to the DOE with its assessment of the severity of a
disruption and with a description of its corrective action, the fact that the DOE may
adopt a policy based upon that information, which then places the particular com-
pany providing the information in a favorable position, does not entail anticom-
petitive conduct by the company.

To help ensure against the possibility of liability, statements to the govern-
ment should be factual, without distortion or misstatement designed to obtain a
competitive advantage, and should be arrived at unilaterally. Company contacts
also need to be careful not to use DOE-provided information as the basis for
agreements between or among companies, which ordinarily are impermissible
under the antitrust laws, or to permit the DOE to serve as the organizer of agree-
ments or competitively sensitive information exchanges that companies would
not be permitted to undertake on their own. DOE involvement in these activities
does not immunize the companies from antitrust liability.

The one-on-one mode of communication should be undertaken with the
use of certain precautions. These include the furnishing of accurate rather than
misleading information and the refusal to respond to any DOE solicitation of a
commitment as to price. While a company cannot prevent the DOE from using
the contacts as a means of transmitting competitively sensitive information
among companies, corrective measures can be instituted. They include: (1) refusal
to make the information available to the DOE or limitations on DOE communica-
tion of the material to competitors; and (2) refusal to pass on any competitively
sensitive information received from the DOE to those in the company who are
able to use it competitively. Another desirable precaution would be for the DOE to
establish guidelines of its own to prevent use of one-on-one communications to
solicit interdependent price commitments or to transmit competitively sensitive
information from one company to another.



CHAPTER TWO

EXECUTIVE ADVISORY GROUP (LEVEL 2)

The Secretary of Energy, in his charge to the NPC to develop an oil-related
NDER, cited the need for a group of senior executives, representing a cross section
of the petroleum industry, to be available to the DOE for advice and counsel. He
envisioned this group being consulted at the Secretary's discretion in situations
that might not require mobilization of the NDER, but where the DOE would bene-
fit from the perspective and experience of high-level industry representatives.
Examples of issues for consideration at this level could include particular national
energy policy options or the use of the Strategic Petroleum Reserve (SPR) in the
face of domestic or foreign supply disruptions.

In response to the Secretary's desire for this group, the NPC recommends an
ad hoc approach whereby a small body of executives, usually not more than a
dozen, would be called together as needed at the request of the Secretary. The
composition of the group would vary depending on the nature of the issue to be
discussed. The NPC staff might be consulted to help identify an appropriate cross
section of possible industry invitees, but the selection and invitations would be
solely at the discretion of the DOE. Use of this approach would be responsive to
the Secretary's desire for advice that could be provided on situation-specific issues
in a prompt and candid manner. Though the Level 2 consultations would take
place in a group setting, it is expected that the participants would be presenting
their individual views. In situations where the Secretary wishes to obtain
"consensus" advice or situation review from the oil and gas industries, it is more
appropriate to use existing procedures for requesting a formal NPC study rather
than the Level 2 individual company assessments.

Before deciding to recommend the ad hoc response to the Secretary's re-
quest, the NPC considered the alternate approach of a standing NPC Committee on
Emergencies with representation from a cross section of the industry. Members of
that group would be elected for fixed terms by vote of the full NPC, and procedures
would be established to ensure adequate turnover in membership. Meetings
would be held as needed, as with the ad hoc approach, but could also be called at
regular intervals if the Secretary desired more routine consultation. This mecha-
nism was not recommended because of a number of perceived disadvantages.
These include: (1) the membership of a standing committee by its nature would be
less specifically targeted to any particular issue the DOE wished to consider than
would be an ad hoc group whose members could be selected to focus on the issue
at hand; (2) the formality of NPC selection and the necessity for broad industry rep-
resentation and geographic diversity would likely require a group of substantial
size with less candor, flexibility, and responsiveness than desired by the Secretary;



and (3) Federal Advisory Committee Act (FACA) requirements for advance publi-
cation of agenda and open meetings, applicable to a standing organization, could
reduce the timeliness and candor of the advice the group could provide the
Secretary. These factors, plus the apparent satisfactory use by the DOE of the in-
formal group approach on August 9, 1990, following the Iraqi invasion of Kuwait,
lead the NPC to recommend the ad hoc alternative.

The Level 2 approach as envisioned by the NPC would establish attendance
based on the nature of the specific issue being addressed. In the case of the meet-
ings following the Iraqgi invasion, two groups were called, representing both supply
(producers) and demand (consumers). The producers were selected by the DOE to
reflect a cross section of the industry in terms of energy source (oil, gas, coal), size
and structure (major integrated, independent), and industry segment (producers,
refiners, transporters, marketers). The intent was to seek participation from those
who could comment on short- and long-term options to increase domestic energy
production and to seek individual company perspectives on the need for SPR acti-
vation. An equally diverse and representative cross section was invited to the
separate meeting on consumption.

Under different circumstances, such as a natural disaster causing major dis-
ruption in a region of the country, the issues to be resolved would be different, and
the attendance could be varied accordingly. One principal advantage of the ad hoc
approach is its ready adaptation to specific situations, allowing the DOE staff to en-
sure that attendance is appropriate to the problem at hand. The Secretary is en-
couraged to consult with the NPC staff for advice regarding participants and to
seek consciously to vary attendance at meetings, based on the issues involved and
particular companies or industry segments principally affected.

The Secretary of Energy requires no additional statutory or regulatory
authority to implement an ad hoc Level 2 advisory group. However, additional
precautions should be taken by meeting participants and the DOE to minimize
antitrust risks, including prior conversation with company and departmental
counsel regarding legal sensitivities that may be expected to arise in Level 2
sessions, and adherence to antitrust guidelines designed to minimize risks in any
communications. Another precaution might be to include in Level 2 meetings a
representative from the Antitrust Division of the Department of Justice to
heighten antitrust awareness at these sessions.

Legal Issues
Antitrust

The appearance of anticompetitive activity is a concern at any gathering of
competitors or potential competitors. The Level 2 structure presents risks of possi-
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ble antitrust exposure which, while not precluding DOE use of this type of consul-
tative mechanism, does necessitate attention to carefully implemented safeguards.

Among other issues, Level 2 discussions could include assessments of any
supply disruption's impact and descriptions of the response activities the compa-
nies are undertaking. The difference from Level 1 is that each participant in a
Level 2 group setting would hear the information and assessments provided by
each of the other participants. Moreover, to the extent a "consensus" develops, it
is possible that claims may be made that agreements were reached concerning ac-
tions to be taken in response to the situation. Therefore, care needs to be taken in
these situations to ensure that competitively sensitive information is not ex-
changed and that agreements are not reached on subjects ruled out of bounds by
the antitrust laws. The fact that the DOE requested participation in these discus-
sions does not provide any secure antitrust immunity, especially regarding actions
by private plaintiffs or state attorneys general.

Any topic that is proposed as the subject of a Level 2 meeting needs to be ex-
amined in advance to consider whether its consideration in this context has anti-
trust implications and to determine how best to avoid problems. Several specific
examples of possible discussion topics requiring particular care are considered in
Appendix C, a detailed discussion of antitrust issues. That analysis highlights the
antitrust concerns with revealing competitively sensitive information and consid-
ering matters that touch, even indirectly, on price, especially when the possibility
of agreement or consensus exists.

In the absence of new statutory protection for Level 2 consultations, partici-
pants should observe a number of precautions. These include avoidance of con-
sensus (except in actions clearly designed to petition the government to follow a
particular course of action, which is a protected First Amendment right); refusal to
disclose certain types of company-specific information in a group setting; primary
reliance on information regarding past events rather than future plans; attendance
of government antitrust counsel at Level 2 meetings; and refusal to make commit-
ments regarding future company actions. It would be helpful for the DOE to issue
guidelines for its conduct of Level 2 consultations that include reference to avoid-
ing antitrust pitfalls through limitations on procedures, topics, consensus forma-
tion, and use of information.

Conflict of Interest

Federal government employees are subject to stringent statutes and regula-
tions to prevent apparent or actual conflicts of interest. These restrictions are a
significant consideration in the design and operation of an NDER for the oil in-
dustry (Level 3) where private sector employees become government employees
for the duration of a crisis situation. However, for the Level 2 advisory group,

11



where transfer to government employment is not involved, conflict-of-interest
concerns are not a significant consideration.

Federal Advisory Committee Act

The provisions of FACA could have an impact on the usefulness of the
Level 2 advisory group. That Act defines procedural requirements intended to en-
sure that, when a government official consults with a group that does not consist
entirely of full-time government employees, the public interest is protected by use
of public meetings, advance publication of agenda, and broad industry representa-
tion. However, the safeguards built into FACA may diminish the timeliness, can-
dor, and focus of the Level 2 consultations.

The applicability of FACA to any Level 2 meeting may depend on the spe-
cific structure and operation of the group. The statute defines an "advisory com-
mittee" as "any committee, board, commission, counsel, conference, panel, task
force, or other similar group . . . established or utilized by one or more agencies in
the interest of obtaining advice or recommendations.”" In characterizing an advi-
sory committee covered by the Act, the original implementing regulations in-
cluded an organizational structure (e.g., officers and a staff) along with regular or
periodic meetings.

This definition is very broad, but federal court decisions have helped pro-
vide additional interpretation. In one case, a district court held that FACA "was
not intended to apply to all amorphous, ad hoc group meetings; only groups hav-
ing some sort of established structure and defined purpose constitute 'advisory
committees' within the context of the Act." In addition, the Supreme Court has
recently rendered a decision that narrows the interpretation of what constitutes an
advisory committee.

Federal regulations cite specific examples of groups not subject to FACA re-
quirements. One example is when the federal government initiates a meeting of
the group only for the purpose of exchanging facts or information. Another is
when only the advice of the individual attendees is offered rather than consensus
advice of the entire group. The regulations note, however, that a group could be
subject to FACA if the federal agency involved accepts the group's deliberations as
a source of consensus.

By these standards, a standing committee of the NPC, like the Council itself,
would most probably be subject to FACA. An ad hoc group would more likely be
consistent with judicial and regulatory definitions of groups not covered by FACA,
especially if care is taken to ensure that individual views are being sought and that
consensus advice, in fact, is not given. Appendix E presents a detailed discussion
of FACA issues.

12



Voluntary Agreements

A voluntary agreement is a government-sanctioned device authorized by
the Defense Production Act (DPA) to permit companies to cooperate in the solu-
tion of specific problems, such as the production and allocation of scarce resources.
The specific section of the DPA authorizing voluntary agreements (Sec. 708) did
not expire in October 1990. Participation in a voluntary agreement provides a lim-
ited defense against antitrust liability. Proposed amendments to the DPA, which
were included in the conference report that was awaiting action when the 101st
Congress adjourned, broadened those antitrust defenses and also facilitated expedi-
tious advisory sessions by assuring confidential treatment of sensitive data and ex-
empting emergency meetings from FACA requirements. Had the proposed legis-
lation been enacted, the voluntary agreement process would have provided the
Secretary with increased flexibility to seek Level 2-type advice while reducing the
antitrust exposure of participating companies.

However, the utility of a voluntary agreement is limited. Before the agree-
ment can become effective, it requires approval by the attorney general (upon the
recommendation of the Antitrust Division and the Federal Trade Commission, as
well as the Department of Energy) and is subject to strict rules regarding antitrust
monitoring, record-keeping, scope, and duration. It is possible that these restric-
tions would offset the benefits of the broadened protections.
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CHAPTER THREE

THE PETROLEUM NATIONAL DEFENSE EXECUTIVE RESERVE (LEVEL 3)

The Department of Energy currently has three National Defense Executive
Reserve (NDER) units: electric power, coal, and natural gas. The purpose of the
NDER program is threefold:

* To augment DOE management during a national security emergency
with members of the National Defense Executive Reserve

e To train management reservists in emergency duties and government
procedures

* To familiarize reservists with intra- and interagency coordination re-
quirements and with the people who would be involved.

The petroleum industry has had substantial experience in responding to
U.S. needs during times of war (see Appendix E). Since the early 1980s, DOE has
sought petroleum industry participation in a petroleum NDER as part of a revital-
ization of the government-wide NDER program. Authority for the creation of a
petroleum NDER by the DOE is covered in Appendix F. Conflict-of-interest con-
cerns have been, and continue to be, major impediments to the formation of such
a unit. While they do not prevent the development and training of an NDER re-
servist organization, these legal issues do present major obstacles to the actual call-
up of the organization. It should be clearly understood that legislative action is
required to remove these obstacles prior to activation. In addition, during any pre-
activation training periods, questions of antitrust liability for company employees
require careful attention. Assuming that these legal issues can be solved, the NPC
recommends establishment of a petroleum NDER.! The purpose of this chapter is
to address:

* The mission and principal functions of a petroleum NDER
* The organizational structure of a petroleum NDER
* The staffing mechanism for a petroleum NDER

* Training of oil industry reservists to perform the assigned tasks of a
petroleum NDER

1Although it may be desirable at some future date to consider the combination of gas and
petroleum NDERs into a single unit, this report has not examined the issues involved and makes no
recommendation on the subject. For this reason, the petroleum NDER is assumed to be a separate,
stand-alone organization.
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* Mobilization procedures of a petroleum NDER

* The manner in which a petroleum NDER will function with govern-
ment agencies and other energy-related NDERs

* Legal considerations and constraints for NDER reservists.

Mission and Principal Functions of the Petroleum NDER

The mission of the petroleum NDER is to assist, coordinate, and direct,
where necessary, activities of the oil industry, in order to ensure that domestic and
foreign supplies of oil meet essential military and civilian requirements of the na-
tion and its allies during severe national supply emergencies.

The principal functions of the NDER will be influenced by the conditions
that may prevail during the emergency. These conditions will have varying de-
grees of severity, depending on the nature of the crisis and its direct impact on the
oil industry, both domestically and abroad:

* Petroleum and gas requirements may increase substantially.
e Foreign supply sources may be seriously interrupted.
e Normal shipping and transportation facilities may be disrupted.

* Demand for specific military fuels at specific locations may increase sev-
eralfold.

® Shortages in product supplies may be severe in some civilian sectors and
geographic areas.

* Refining capacity may be severely curtailed or shut down at some loca-
tions due to lack of crude oil supply or damage to facilities.

e Shortages in manpower and materials may occur.

e Sabotage or direct attack on domestic petroleum facilities may be a distinct
possibility.

e There may be a need to shift some fuel users to alternate energy sources
(natural gas, coal) to conserve oil supplies.

e Communications may not be intact and, if intact, may be subject to heavy
usage.

e Government offices may not be functioning in normal locations.
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Recognizing that some, or all, of the above conditions may exist at the time
of activation of the petroleum NDER, the principal functions of the NDER organi-
zation will be to:

Assess the industry capabilities and essential needs.

Formulate and coordinate crude oil supply programs.

Coordinate and direct, as necessary, the allocation and distribution of
petroleum products from primary inventories and imports to critical end-
users.

Act as claimant for the oil industry before other government agencies to
obtain supporting resources such as materials, transportation, man-
power, etc.

Establish and maintain communications with the oil industry, govern-
ment agencies, other energy-related NDERs, and energy consumers to as-
sist the DOE in the assessment of the scope and magnitude of fuel emer-
gencies.

Provide support to the DOE in its relationships with the International
Energy Agency (IEA) and NATO.

Advise senior DOE policy officials on the most efficient programs and re-
sponse mechanisms to mitigate severe supply disruptions.

Provide support for and be compatible with the Continuity of
Government (COG) program and its authority in event the COG has been
activated and is functional. COG is a government program designed to
ensure the survival of national leadership and the execution of essential
functions of government in case of nuclear attack.

Ensure maintenance and readiness of full transportation, refining, and
distribution capability, regardless of actual initial throughput, to protect
against additional loss of capacity due to subsequent events caused by ter-
rorism, sabotage, or other attacks on the system's infrastructure and flexi-
bility as the crisis continues.

The NDER organization itself should be flexible enough to adapt to the cir-
cumstances of the actual crisis, and competitive market conditions should be al-
lowed to prevail to the extent possible. This competitive market approach will
need to be carefully balanced with sufficient government intervention and alloca-
tion to meet essential military and civilian needs and also to avert irreparable eco-
nomic hardship to the general public and other end-users. Regional, state, and
local conditions will also need to be assessed and coordinated in addition to
national priorities.
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The organization and functions of the petroleum NDER may be revised and
modified significantly as the organization evolves through the performance of
training exercises. It should also be recognized that the organizational structure
will be ultimately impacted by major uncertainties that cannot be predicted in
advance—the scope and nature of the crisis, and the actions by government
including the degree of market intervention. For this reason, the organizational
structure that follows should be viewed as a starting point only. As outlined, this
initial organization addresses the key components that will be critical to the
effective functioning of a petroleum NDER—principal functions, types of skills
and experience required of the reservists, and the approximate number of such
reservists.

Organization

The petroleum NDER organizational structure, also referred to as the Emer-
gency Petroleum Operations, is intended to be flexible in nature and capable of effi-
ciently assisting in the administration of a range of potential government
responses to wartime emergencies. It is centralized and at one location unless oth-
erwise dictated by actual events or COG involvement.

This organization should be sufficient for a range of responses up to and in-
cluding a limited crude oil allocation program similar to that recommended for
the most severe disruption in the NPC's 1981 report, Emergency Preparedness for
Interruption of Petroleum Imports into the United States. This report's proposed
NDER organization is designed to cope with this type of program as well as with
the assessment and response to supply disruptions caused by damage to facilities
from war, terrorism, or similar threats to national security. Because this report
recommends maximum reliance on free-market forces, the recommended organi-
zation is not sufficient for the administration of a more substantial program of
governmental intervention such as the pervasive price controls, allocations, and
entitlements programs of the 1970s.

Organizational Structure

The Emergency Petroleum Operations organization is outlined in Figure 2.
Upon activation, this organization would likely report to the office of the Secretary
of Energy. The principal components of this organization are:

¢ The Office of Director (and staff): Establishes policy and provides overall
management of emergency petroleum operations. Provides a high level
contact point for leadership of government, industry, and other organiza-
tions. Maintains direct supervision and contact with liaison groups deal-
ing with Congress, NATO, IEA, other DOE departments, and DOE NDERs.
The Deputy Director provides day-to-day management of the group, coor-
dinates the various assistant directors (described below), and provides
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Figure 2. Organizational Structure of Emergency Petroleum Operations
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overall summaries of the petroleum supply situation. The Executive
Assistant, most likely an individual from DOE, provides government
expertise to expedite achieving goals and objectives in working with other
government organizations.

e Assistant Director - Emergency Supply & Distribution (and staff): Secures
current data regarding inventories, civilian and military demands, and
integrity and capability of refining, distribution, and transportation net-
work, including pipelines, waterways, barges, tankers, and shipping ter-
minals. Develops situation reports on domestic crude oil supply and
availability of imported crude supplies. Develops availability of domestic
and imported refinery feedstocks and products. Works with state agencies
and other federal agency groups to determine essential needs. Works
with oil industry associations, if involved, and DOE-EIA to provide con-
tinuing flow of accurate information. Coordinates and directs as neces-
sary the allocation of petroleum from crude oil supply through primary
inventories to end-users to meet military and essential civilian needs.

e Assistant Director - Supply Planning & Programs (and staff): Begins ini-
tial assessment of need for programs to stabilize energy supply and de-
mand. Establishes minimum staff and increases staff as necessary to
provide guidance and recommendations for longer term programs. Re-
assesses long-term crude and product supply options and programs to
increase supply. Reassesses demands and requests from other agencies for
essential civilian needs. Assesses the need for allocation or other prioriti-
zation programs.

e Assistant Director - Claimant Priorities (and staff): Actively represents the
oil industry before other government agencies to obtain necessary support
services to maintain and restore industry capability, e.g., transportation,
materials, manpower, etc. Assesses and establishes priorities for modifi-
cation, expansion, new construction, and reconstruction of essential sys-
tem facilities and capability. Actively represents the oil industry in miti-
gating environmental constraints to improved energy capability.

e Assistant Director - Human Resources & Administrative Services (and
staff): Provides administrative services for NDER personnel, including
personnel recruitment, relocation services, and personnel information
services. Provides employee communications and office and secretarial
services. Administers NDER personnel replacement program. Provides
computer services to accumulate, compile, and produce data and reports
as required by the organization. Coordinates data and other information
and prepares statements for release through the DOE to the media and the
public.
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e Liaison: Provides liaison with other energy-related NDERs and other sec-
tions of the DOE. Provides support to other DOE staff responsible for
primary contact with IEA and NATO organizations.

The total personnel requirements for the petroleum NDER organization,
shown on Figure 2, are 45 employees. The total needed upon activation may be
substantially less than 45, perhaps as few as 10. Because individual companies can
best optimize U.S. petroleum operations, the NPC prefers that the Emergency
Petroleum Operations organization be restricted in number, to the extent possible.

This NDER organization, although having the structure of a stand-alone
organization, also needs to be flexible enough to permit the addition of an ade-
quate number of DOE employees to assist in the proper functioning of the NDER
organization within the framework of the DOE and other government agencies,
and also to permit the dispersion of some NDER reservists into other departments
of the DOE organization as may be necessary.

Organizational Dynamics

The organizational dynamics, including policy-making needs and the initial
activation requirements, are described below.

Policy-Making Authority

Considerable discussion was directed to the question of whether the Director
and Deputy Director should have policy-making authority or merely advise on
policy matters. Policymakers must be government paid employees and, therefore,
fall under more difficult salary and conflict-of-interest constraints. The NPC rec-
ommends that, in order for the petroleum NDER unit to be responsive to DOE
needs, the top two assignments in the organization should be delegated some
policy-making authority, particularly in the areas of allocation and prioritization
of available petroleum supplies. Filling these two slots will, therefore, be made
more difficult because of the conflict-of-interest issues relating to stock ownership
and other deferred company compensation. These issues need to be addressed
with appropriate waivers or legislative action, or both.

Initial Activation

Initially, the Emergency Petroleum Operations organization will be acti-
vated to assess available capacity, inventories, and essential needs, and to recom-
mend distribution of available supply. The emphasis at this initial stage is on the
Emergency Supply & Distribution team. The positions likely to be activated in-
clude the following:

e Director, Deputy Director, and Executive Assistant will provide overall
management for Emergency Petroleum Operations.
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e Personnel reporting directly to the office of the Director, including all
Assistant Directors, would likely be activated to determine staffing re-
quirements for their respective groups. Depending on the circumstances,
they will provide advice and counsel to the office of the Director based on
contacts within the U.S. oil industry.

* Personnel reporting directly to the Assistant Director - Emergency Supply
& Distribution will be activated for contacting the U.S. oil industry and
making detailed assessments. The number of reservists activated would
be determined by the Assistant Director and his superiors dependent
upon the magnitude of the crisis. This group will provide a summarized
report with recommendations for action in terms of movements of
petroleum, support functions, and coordination with agencies and gov-
ernments at all levels.

e The Assistant Directors of Supply Planning & Programs, Claimant
Priorities, and Human Resources & Administrative Services will activate
personnel under their direction as determined by needs developed at the
time. To a great extent, their information will flow from the Assistant
Director - Emergency Supply & Distribution. They will also use informa-
tion from industry and identify the need for programs and policies. In all
cases, priorities will be assigned and the speed of activities will be deter-
mined consistent with circumstances.

Staffing

Emergency Petroleum Operations—Functions and Corresponding Company Levels

Figure 3 identifies key positions in the proposed Emergency Petroleum
Operations and contains a brief description of the position's function. The skills
and experience required differ from one function to the next. For that reason, the
figure contains a column that attempts to match the Emergency Petroleum
Operations function with its corresponding level in oil industry organizations.
Because managerial levels and titles differ from one company to the next, the col-
umn is a rough approximation and should be adapted to the organizational prac-
tices of individual companies. The figure also provides a range for the number of
reservists that could be activated during initial mobilization.

Staff Selection

In the selection of candidates, individuals should be evaluated to ensure the
"best fit" between the candidate and the function and to ensure that the personnel
burden is equitably distributed among companies.

This report recommends that companies nominate candidates for the
Emergency Petroleum Operations positions identified, clearly indicating the
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Figure 3. Emergency Petroleum Operations: Functions/Organization Level
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Figure 3. (Continued)

INITIAL
POSITION FUNCTION CORRESPONDING MOBIL-
COMPANY LEVEL IZATION
RANGE
Coordinators: Supply Reports to Assistant Director on program needs, and Middle Management 0-3
Planning & Programs logistics and reallocation needs
Consultants: Supply Advises Coordinators and Assistant Directors where Middle Management or could 0-3
Planning & Programs needed be consulting firm analysts
Assistant Director: Represents oil industry before other government agencies | Upper Middle 1
Claimant Priorities to obtain support services Management Level
Claimants Coordinators Staff to Assistant Director, Claimant Priorities Senior Staff 0-4
Assistant Director: Provides Admin. Services for personnel, recruitment, Upper Middle Management for | 1
HR & Admin. Services information systems support HR/Admin. Services
Media Communications Coordinates and prepares information for release by DOE | Senior Staff Public Relations 1
to the media
Information Services Provides systems capability to process information Senior Systems Manager 1
Specialists Staff to Assistant Director, HR & Admin. Services Staff Analyst Level 0-5
TOTAL RANGE 10-45




position for which the individual is being put forward. It is expected that the ini-
tial nomination process would be coordinated by the NPC. Responsibility for final
selection of the reservists rests with the DOE. Over the longer term, the NDER or-
ganization and the DOE should develop, in conjunction with individual oil com-
panies, an ongoing replacement program for filling reservist positions vacated by
resigned or terminated reservists.

Administration, Qualifications, Training, Mobilization, and Termination of
Reservists

The topics identified above—administration, qualifications, training, mobi-
lization, and termination—are discussed briefly in this section. More detail can be
found in Appendix G.

Administration

The administration of each NDER unit is the responsibility of the agency
sponsoring the unit. For a petroleum NDER the responsible agency is the DOE,
which is responsible for recruitment (though oil company management will
identify NDER candidates), security clearance, training, travel, pay, personnel re-
cords, and other administrative matters.

Qualifications

In addition to possessing the technical qualifications required to perform
their assignments, reservists must satisfy citizenship and other criteria to qualify as
reservists. If qualified, members are appointed to serve for a minimum of three
years.

Once activated, reservists obviously cease being reservists. They become
employees of the federal government. The continuation of compensation and
benefits from their employer depends on their employment classification. The
classification types are discussed in the conflict-of-interest section later in this
chapter and in Appendix H.

Training

The Defense Production Act authorizes the government to train "a nucleus
executive reserve." The DOE responds to this mandate by conducting regular train-
ing sessions for its NDERs. An enumeration of these training tools is contained in
Appendix G.

Participants in this NPC study attended a DOE NDER training session in or-

der to gain a better understanding of the training program and its responsiveness
to projected industry and societal needs during a time of crisis. The session
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provided some useful insights into the requirements and overall organization of
the NDER program. Based on this experience, the NPC recommends that the
industry NDERs work closely with DOE to enhance the training program to meet
the specific needs of both government and industry. More specifically, the NPC
recommends that:

Adequate funding be provided by the government for an effective train-
ing program.

The training sessions provide a condensed presentation of the back-
ground information on the NDER system, its underlying legal structure
and the relationship between DOE and other government organizations
in crisis periods.

The training sessions focus on simulated exercises to prepare the petro-
leum NDER to respond to emergency needs and to interact with the
NDERs of other industries.

The exercises focus on large-scale, and to the extent possible, realistic sce-
narios.

Material be developed on the mechanics of responding to emergency sit-
uations and that exercises use this material.

The organizational effectiveness of the recommended Emergency Petro-
leum Operations and its ability to interact with other energy sectors be
tested in training.

Criteria be developed to evaluate the effectiveness of the NDER training
team in responding to the exercise requirements.

Mobilization

For the petroleum NDER to be activated, the NPC recommends that all of
the following conditions be met:

The United States is at war or similar hostilities are taking place or appear
imminent.

The United States is experiencing real or impending significant shortages
in oil supplies.

Government is intervening or is likely to intervene in the marketplace.

Legal impediments such as conflict-of-interest issues have been legisla-
tively remedied.

Need for activation is approved by the President.
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Reservists will be activated by way of an activation notice. More informa-
tion on activation procedures and reservist requirements upon activation is con-
tained in Appendix G.

Reappointment, Transfer, and Termination

Information on reappointments, transfers, and terminations is contained
in Appendix G.

Interaction with Other Government Agencies and NDERs

The NDER is a government-wide program under the central coordination
of the Federal Emergency Management Agency, the primary agency responsible for
U.S. emergency response.

Appendix F contains information on the overall, government-wide NDER
structure, its regional aspects, legal authorities, and the relationship among the
various NDERs. Some of the principal observations in that appendix are summa-
rized below.

Regional Considerations

The basic NDER organization recommended in this report is a centralized
organization at a single national location. DOE on the other hand maintains small
staffs located in several regional headquarters. In a time of emergency, these re-
gional staffs may need to be expanded. Similarly, the government's COG pro-
grams are decentralized, providing a potential need for oil industry support at
several locations.

The exact nature of the regional staffing requirements, particularly those re-
lating to the federal COG program, is best developed by the members of the
petroleum NDER program, who will have the opportunity of obtaining security
clearances and participating in training exercises that will provide a better under-
standing of how this requirement should be met. This report assumes that the
staffing requirement can be met by temporary assignment or reassignment of re-
servists. As noted above, this assumption is subject to change by those who
become members of this NDER organization.

Resource Management and Claimancy

In a time of war, each agency is responsible for the adequacy of the resources
under its jurisdiction. This will require that "priority uses" be assigned to the re-
sources by the responsible agency. Currently, each agency is authorized to deter-
mine those matters that will receive priority and those that will not. Resolution
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of interagency disagreements may require an organization akin to the War Produc-
tion Board in operation during World War II.

Organizational Interactions

The proposed petroleum NDER organization is intended to provide maxi-
mum flexibility for activation of only that portion of it which is justified by the na-
ture of the emergency. Interaction with other DOE NDER units and other agencies
and their NDER units would vary according to the portions of the organization
that are activated. For example, if only the Emergency Supply & Distribution
Coordination staff of the petroleum NDER is activated, its contact with other agen-
cies would likely be limited. However, contact with the other DOE NDER units
would also be likely in order to assess fuel switching capabilities, etc.

If the situation deteriorates so that the Assistant Directors of Supply
Planning & Programs and Claimant Priorities activate some of their staffs, addi-
tional interagency communications will develop. Supply programs would be de-
veloped under policy guidance from the President or his delegate. Interagency
working groups would provide coordinated advice to the policymakers. Claimant
Priorities staff would present their requirements to the other resource agencies
such as the Department of Commerce for manufactured goods, the Department of
Labor for manpower, and the Department of Transportation for transportation
other than pipelines, etc.

Legal Considerations for NDER Reservists

Under present law, NDER reservists would be subject to extremely restric-
tive conflict-of-interest statutes involving financial disclosure, limitations on
activities during and after their government employment, and, in some cases, re-
quirements to divest energy holdings including common stock. These require-
ments, which are outlined below and detailed in Appendix H, are so restrictive
that activation of an NDER may be impractical without legislated exemptions. It
may also be difficult to attract qualified personnel even for the purpose of training
in advance of activation. Operation of an NDER may raise continuing antitrust
questions regarding the effect of reservists' actions on competition within the
petroleum industry, but reservists acting in good faith and within the scope of
their authority as temporary government employees should generally not be
liable.

Though activation of an NDER may not be practical without legislative re-
lief, the nomination and training of potential reservists can proceed, utilizing
strict guidelines to minimize antitrust exposure. Persons who may become part of
the NDER should consult with Counsel regarding their individual situations un-
der conflict-of-interest requirements and any antitrust sensitivities.
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Conflict of Interest

DOE employees are subject to a variety of statutory restrictions intended to
minimize the risk of a conflict of interest. Some of these restrictions apply to all
federal government employees, and some are unique to the DOE. Various
waivers and exemptions may be available depending on the level of responsibility,
the number of days of service within any 365-day period, and whether the service
is with or without compensation. However, the waiver authority is quite limited.

The restrictions on reservists fall into three broad categories: financial dis-
closure requirements; divestiture of energy holdings, including common stock;
and limitations on activities during and after government employment. Several
definitions are important to the understanding of which restrictions may apply.

e Regular government employees are full-time employees paid according
to established federal pay scales. These employees are subject to the finan-
cial disclosure requirements and post-government employment prohibi-
tions of the Ethics in Government Act of 1978, as well as certain other
statutory participation restrictions. In addition, if employed by the DOE,
they may be subject to conflict-of-interest restrictions, including the
divestiture requirements of the DOE Organization Act.

® Special government employees are federal employees who serve less than
131 days in any 365-day period. They are subject to the same conflict-of-
interest requirements as regular employees with certain limited excep-
tions. Special government employees may serve with or without
compensation.

e "Without compensation" employees (WOCs) are individuals who are
employed by the government but continue to receive salary and benefits
from their private-sector employer. WOCs cannot serve in policy-making
positions, and the Defense Production Act encouraged the President to
use full-time salaried employees whenever possible. WOCs are subject to
the same conflict-of-interest requirements as compensated employees
serving in comparable positions.

* A "supervisory employee" is defined in the DOE Organization Act as an
individual in a position at G5-16 or above or a comparable level on any
other federal pay scale (currently approximately $71,000 per year); the
Director or Deputy Director of any DOE field office; an individual who has
primary responsibility for the award, review, modification, or termina-
tion of any grant, contract, award, or fund transfer; or any other
individual who, in the opinion of the Secretary, exercises sufficient
decision-making or regulatory authority so that the divestiture and other
provisions applicable to "supervisory employees" should apply. All DOE
employees holding positions in the Senior Executive Service are
"supervisory employees."

29



Referring to the Emergency Petroleum Operations positions defined in Fig-
ure 3, it is assumed that the Director and Deputy Director would, of necessity, be
policy-making positions and would, therefore, be Senior Executive Service em-
ployees. As such, they would be required to file full financial disclosure reports
annually. In addition, as supervisory employees, they would be required to divest
all energy holdings, including stocks and bonds, as well as energy-concern
employment and other relationships. The Secretary may grant waivers of the
divestiture requirements in cases of exceptional hardship, or where the interest is
a pension or other similarly vested interest, with Federal Register notification.

For the remaining NDER positions listed in Figure 3, the disclosure and
divestiture requirements are less clear since they depend on administrative inter-
pretations by the Office of Government Ethics or the DOE. The most favorable
interpretations would involve two rulings. The first is that the positions are not
policy-making. In that event, the positions could be filled by WOCs who could
continue to be paid by their private-sector employer. In addition, if the positions
were ruled to be not supervisory, reservists in those positions would not be subject
to the DOE Organization Act divestiture requirements.

The disclosure requirements under the DOE Organization Act and the DPA
differ in several aspects. Under the DOE Organization Act, a WOC files DOE Form
3735 (see Appendix H) upon entry into government service and annually there-
after. The DOE form requires the disclosure of the employee's private employer
and general categories of income as well as lists of creditors and other financial in-
terests. Under the DPA, a WOC must report the name of his private employer
and, for the 60-day period prior to the filing, the names of any corporations in
which he is an officer or director or has stocks, bonds, or financial interests. Under
the DPA, actual amounts of compensation and earnings do not have to be dis-
closed. This form must be updated every six months. Whether both the DOE and
DPA reports would have to be filed is unclear at this time; therefore, interpretative
regulations would have to be issued.

Other conflict-of-interest statutes that apply to WOCs and NDERs include
the participation restrictions of Section 208, Title 18, United States Code (18 U.S.C.
208) and the post-employment restrictions of Section 207, Title 18, United States
Code (18 U.S.C. 207). Because WOCs as well as NDERs will be regular or special
government employees, the participation restrictions of Section 208 would pro-
hibit them from participating personally and substantially in any particular matter
that may have a direct and predictable effect upon their private-sector employers.
"Particular matters" include policy- and rule-making activity affecting an industry
segment that may include the reservist's employer. Thus WOCs and NDERs,
called to duty for their industry expertise, are prohibited by statute from participat-
ing in matters affecting their industry employers. While limited waivers of these
restrictions may be available, waivers must be obtained on a case-by-case basis, a
time-consuming and cumbersome process.
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Finally, Section 207 contains restrictions on the activities of employees after
their service with the government has terminated. These restrictions would pre-
vent former WOCs and NDERs from representing others before the government
with respect to particular matters in which they had participated or for which they
had responsibility as government employees. In addition, NDERs may be subject
to "cooling-off" periods following government employment, depending upon the
level of position and pay of their former government employment. These
"cooling-off" periods prohibit appearances and communications before the former
agency on any subject, whether or not the former employee had prior involve-
ment in the matter.

Antitrust

As a general proposition, federal employees are not liable under the anti-
trust laws for good faith actions taken within the scope of their government
authority. This is true for both regular and special government employees.

Questions of good faith or scope of authority, however, may arise whenever
an NDER reservist is involved in decision-making affecting the competitive posi-
tion of a former or future employer. Therefore, care should be taken to maintain
adequate records regarding all NDER-related recommendations and policy deci-
sions in order to establish that the reservists involved in decision-making
processes have acted in good faith and within their authority.

Training Considerations

Prior to activation, an important element of NDER preparation is the train-
ing of enrolled reservists. Training can proceed, even in the absence of any addi-
tional antitrust or conflict-of-interest relief, if the training program is carefully
constructed and directed by the federal government with antitrust sensitivities and
possible exposure in mind. Specifically, training exercises should involve hypo-
thetical situations and data, and should not be based on or require release of pro-
prietary or confidential information. In addition, attendees should be cautioned
that they could be subject to antitrust scrutiny if the actions of their individual
companies were found to be similar to anti-competitive responses developed in
simulations of NDER contingencies.

Legal Remedies

A number of legal remedies are required to allow the NDER to be activated
and to operate. The National Petroleum Council believes that the Admin-
istration's January 1990 proposed amendments to the Defense Production Act,
described in Appendix I, would represent progress toward correcting these
problems. The conference version of H.R. 486 (Report No. 202-933) does not ap-
pear to meet the concerns raised in this discussion and future enactment of these
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provisions need not be expected to eliminate the legal obstacles to activation of a
petroleum NDER. In particular, the waiver provisions for various conflict-of-
interest restrictions are especially inadequate.

Summary
The NPC recommends that:

e Competitive market forces be relied upon to the fullest extent possible to
ensure product supply even during severe emergencies

e A petroleum NDER be established to assist, coordinate, and direct, where
necessary, activities of the oil industry, in order to ensure that domestic
and foreign supplies of oil meet essential military and civilian require-
ments of the nation and its allies during national supply emergencies

e Legislative action be taken to remove the conflict-of-interest impedi-
ments to NDER recruitment and activation

* The petroleum NDER be activated only when the conditions defining the
"trigger mechanism" (as contained in this report) are met

e The organizational structure of the petroleum NDER be flexible and be
revised by NDER members as the result of training exercises and post-
activation experiences

¢ Industry NDERs work closely with DOE to develop a training program
that focuses on preparing reservists to respond to emergency needs and
interact effectively with the NDERs of other industries

* The call-up of NDER reservists be restricted to a minimum of personnel
to provide oversight, direction, and coordination of emergency efforts by
private industry to ensure continued petroleum supply to essential mili-
tary and civilian needs.
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The Secretary of Energy
Washington, DC 20585

September 20, 1989

Mr. Lodwrick M. Cook

Chairman

National Petroleum Council

1625 K Street, N.W.

Washington, DC 20006
Lo

Dear Mr. £ook:

The energy industry has a vital role in the national
security of our country. The Department of Energy
seeks to draw upon the petroleum industry's expertise
to prepare for and respond to emergencies.

Accordingly, I request that the National Petroleum
Council (NPC) recommend an organizational structure

of an oil-related National Defense Executive Reserve
(NDER) or its equivalent for use in a severe national
security emergency. The report also should identify
an NDER staffing mechanism that would be supported by
industry companies. The national security emergencies
considered should include catastrophic damage to oil
industry facilities such as might possibly occur with
multiple earthquakes of unprecedented severity,
coordinated multi-site sabotage, mobilization, war or
attack recovery. Your report addressing the use of
industry expertise for responding to national security
emergencies is a high priority for the Department.

The Department of Energy is addressing separately the
perceived legal constraints on industry NDER service.
Thus, for purposes of this study, it should be assumed
that such issues are satisfactorily resolved. You
will be interested to know that the Administration
submitted to the Congress proposed amendments to the
Defense Production Act which contain language to
accomplish this objective.

As we look back on the excellent support the Council
has provided us in the past, we note that the last NPC
study on emergency preparedness, in 1981, was limited
to petroleum import interruption emergencies.

Previous NPC studies on emergency preparedness for
mobilization and war are over 20 years old. These
studies need to be reexamined in light of the
substantial changes over the years, and in
consideration of the growth of worldwide terrorism and
increasing concerns about massive earthquakes. Thus,
this request may be considered to be the first step in
the updating process, and other study requests related
to emergency preparedness may follow over the next few
years.

The office of the Assistant Secretary for
International Affairs and Energy Emergencies will
provide liaison and coordination as required by the
Council.

Sincerely,

)
aﬁé@ D. Watkins
Admiral, U.S. Navy (Retired)



DESCRIPTION OF THE NATIONAL PETROLEUM COUNCIL

In May 1946, the President stated in a letter to the Secretary of the Interior that he
had been impressed by the contribution made through government/industry
cooperation to the success of the World War II petroleum program. He felt that it
would be beneficial if this close relationship were to be continued and suggested that
the Secretary of the Interior establish an industry organization to advise the Secretary
on oil and natural gas matters.

Pursuant to this request, Interior Secretary ]J. A. Krug established the National
Petroleum Council on June 18, 1946. In October 1977, the Department of Energy was
established and the Council was transferred to the new department.

The purpose of the NPC is solely to advise, inform, and make recommendations to
the Secretary of Energy on any matter, requested by him, relating to oil and natural gas
or the oil and gas industries. Matters that the Secretary of Energy would like to have
considered by the Council are submitted in the form of a letter outlining the nature and
scope of the study. This request is then referred to the NPC Agenda Committee, which
makes a recommendation to the Council. The Council reserves the right to decide
whether it will consider any matter referred to it.

Examples of recent major studies undertaken by the NPC at the request of the
Secretary of Energy include:

* Refinery Flexibility (1980)

* Unconventional Gas Sources (1980)

» Emergency Preparedness for Interruption of Petroleum Imports into the
United States (1981)

* U.S. Arctic Oil & Gas (1981)

¢ Environmental Conservation—The Oil & Gas Industries (1982)

o Third World Petroleum Development: A Statement of Principles (1982)

* Petroleum Inventories and Storage Capacity (1984)

o Enhanced Oil Recovery (1984)

® The Strategic Petroleum Reserve (1984)

* U.S. Petroleum Refining (1986)

* Factors Affecting U.S. Oil & Gas Outlook (1987)

e Integrating R&D Efforts (1988)

® Petroleum Storage & Transportation (1989).

The NPC does not concern itself with trade practices, nor does it engage in any of
the usual trade association activities. The Council is subject to the provisions of the
Federal Advisory Committee Act of 1972.

Members of the National Petroleum Council are appointed by the Secretary of
Energy and represent all segments of the oil and gas industries and related interests.
The NPC is headed by a Chairman and a Vice Chairman, who are elected by the
Council. The Council is supported entirely by voluntary contributions from its
members.
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NATIONAL PETROLEUM COUNCIL
MEMBERSHIP—1991

ADAMS, William L.
Chairman and
Chief Executive Officer

Union Pacific Resources Company

ALCORN, Charles W., Jr.
President
Alcorn Production Company

ALLEN, Jack M.
Chairman of the Board
Alpar Resources, Inc.

ANDERSON, Robert O.
President
Hondo Oil & Gas Company

ANGELOQ, Ernest, Jr.
Petroleum Engineer
Midland, Texas

ANSCHUTZ, Philip F.
President
The Anschutz Corporation

ASHMUN, John B.

Chairman of the Board and
Chief Executive Officer

Wainoco Oil Corporation

BAILEY, Ralph E.

Chairman of the Board and
Chief Executive Officer

United Meridian Corporation

BAIRD, D. Euan
Chairman, President and
Chief Executive Officer

Schlumberger Limited

BEGHINI, Victor G.
President
Marathon Oil Company
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BLACKBURN, Charles L.

Chairman, President and
Chief Executive Officer

Maxus Energy Corporation

BLANTON, Jack S.
President and

Chief Executive Officer
Eddy Refining Company

BOOKOUT, John F.

Former President and
Chief Executive Officer

Shell Oil Company

BRINKLEY, Donald R.
President and

Chief Executive Officer
Colonial Pipeline Company

BURKE, Frank M., Jr.
Chairman and

Chief Executive Officer
Burke, Mayborn Company, Ltd.

CALDER, Bruce
President
Bruce Calder, Inc.

CAMPBELL, Scott L.
Partner
Washington Policy and Analysis

CARL, William E.
President
Carl QOil & Gas Co.

CASH, R. D.

Chairman, President and
Chief Executive Officer

Questar Corporation



CHANDLER, Collis P., Jr.
President
Chandler & Associates, Inc.

CHENAULT, James E., Jr.
Vice Chairman of the Board
Lone Star Steel Company

CHRISMAN, Neil D.
Managing Director

Morgan Guaranty Trust Company

of New York

CONKLIN, Danny H.
Partner
Philcon Development Co.

COOXK, Lodwrick M.

Chairman of the Board and
Chief Executive Officer

Atlantic Richfield Company

COPULQS, Milton

President

National Defense Council
Foundation

COURSON, Harold D.
President
Courson QOil & Gas, Inc.

COX, Edwin L.
Chairman
Cox Qil & Gas, Inc.

CROOM, John H.
Chairman, President and

Chief Executive Officer

The Columbia Gas System, Inc.

CRUIKSHANK, Thomas H.

Chairman of the Board and
Chief Executive Officer

Halliburton Company

CURRY, Keys A, Jr.
Executive Vice President
Destec Energy, Inc.

DAVIDSON, George A., Jr.
Chairman of the Board and

Chief Executive Officer
Consolidated Natural Gas Company

DERR, Kenneth T.

Chairman of the Board and
Chief Executive Officer

Chevron Corporation

DIETLER, Cortlandt S.
Chairman and
Chief Executive Officer
Associated Natural Gas Corporation

DORN, David F.
Co-Chairman of the Board
Forest QOil Corporation

DUDENHOFEFER, Phyllis J.
International President

General Federation of
Women's Clubs

EMISON, James W.
President
Western Petroleum Company

ERICKSON, Ronald A.
Chairman of the

Executive Committee
Erickson Petroleum Corporation

EVANS, Fred H.
President
Equity Oil Company

FARMAN, Richard D.
Chairman and
Chief Executive Officer
Southern California Gas Company
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FARRELL, J. Michael
Partner
Manatt, Phelps & Phillips

FISHER, William L.

Director

Bureau of Economic Geology
University of Texas at Austin

FORD, Charles R.
State Senator
Tulsa, Oklahoma

FOSTER, Joe B.
Chairman

Newfield Exploration Company

GARY, James F.

International Business and
Energy Advisor

Honolulu, Hawaii

GLANVILLE, James W.
General Partner
Lazard Freres & Co.

GLASSER, James ]J.
Chairman and President
GATX Corporation

GONZALEZ, Richard J.
Energy Economic Consultant
Houston, Texas

GOTTWALD, F. D,, Jr.
Chairman of the Board,
Chief Executive Officer and
Chairman of the
Executive Committee
Ethyl Corporation

GRAHAM, John J.
President and

Chief Executive Officer
Graham Resources Inc.

GRIFFIN, David G.
Owner/President
Griffin Petroleum Company
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GRIFFITHS, David N.

Senior Vice President,
Administration

Citizens Gas and Coke Utility

GROTE, Fred R.

Chairman of the Board and
Chief Executive Officer

DeGolyer and MacNaughton

GUNN, Robert D.
Chairman of the Board
Gunn Oil Company

HADDOCK, Ron W.
President and

Chief Executive Officer
American Petrofina, Incorporated

HALBOUTY, Michel T.

Chairman of the Board and
Chief Executive Officer

Michel T. Halbouty Energy Co.

HALL, John R.
Chairman and

Chief Executive Officer
Ashland Oil, Inc.

HALL, Ronald E.
President and

Chief Executive Officer
CITGO Petroleum Corporation

HAMILTON, Frederic C.

Chairman, Chief Executive Officer
and President

Hamilton Oil Corporation

HAUPTFUHRER, Robert P.
Chairman and

Chief Executive Officer
Oryx Energy Company



HEFNER, Raymond H., Jr.
Chairman and

Chief Executive Officer
Bonray Energy Corporation

HEIM, Donald J.
Chairman and

Chief Executive Officer
Washington Gas Light Company

HEINTZ, Frank O.
Chairman
Maryland Public Service Commission

HEMMINGHAUS, Roger R.
Chairman and

Chief Executive Officer
Diamond Shamrock, Inc.

HENDRIX, Dennis R.
Chairman, President and

Chief Executive Officer
Panhandle Eastern Corporation

HESS, Leon

Chairman of the Board and
Chief Executive Officer

Amerada Hess Corporation

HILLIARD, C. Paul
President/Owner
Badger Oil Corporation

HILLIARD, H. T.
Vice Chairman and

Chief Executive Officer
Hallador Petroleum Company

HOLT, Robert B.
Independent Oil and Gas Producer
Midland, Texas

HOOPER, Candice Shy
Hooper, Hooper & Owen
Washington, D.C.

HOWSON, Robert E.

Chairman of the Board and
Chief Executive Officer

McDermott International Inc.

HUFFINGTON, Roy M.

Chairman of the Board and
Chief Executive Officer

Roy M. Huffington, Inc.

HUNT, Ray L.
Chairman of the Board
Hunt Oil Company

HYDOK, Joseph T.

Executive Vice President,
Gas Operations

Consolidated Edison Company
of New York, Inc.

IKARD, Frank N.
Chairman
Institutional Communications Company

JOHNSON, A. Clark
Chairman and
Chief Executive Officer
Union Texas Petroleum Corporation

JONES, A. V., Jr.
Partner
Jones Company, Ltd.

JONES, Jon Rex
Partner
Jones Company, Ltd.

KENNEDY, Arthur R.
President and

Board Chairman
Alaska Resource Analysts, Inc.

KENNEDY, Bernard ]J.

Chairman, President and
Chief Executive Officer

National Fuel Gas Company
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KETELSEN, James L.
Chairman and

Chief Executive Officer
Tenneco Inc.

KINNEAR, James W.
President and

Chief Executive Officer
Texaco Inc.

KOCH, Charles G.
Chairman and

Chief Executive Officer
Koch Industries, Inc.

KUEHN, Ronald L., Jr.
Chairman, President and
Chief Executive Officer

Sonat Inc.

LARSON, Elwin S.
Chairman and
Chief Executive Officer

The Brooklyn Union Gas Company

LAY, Kenneth L.
Chairman and

Chief Executive Officer
Enron Corp.

LICHTBLAU, John H.
Chairman and
Chief Executive Officer
Petroleum Industry Research
Foundation, Inc.

McCLEMENTS, Robert, Jr.
Chairman of the Board and

Chief Executive Officer
Sun Company, Inc.

McCORD, William C.
Chairman, President and
Chief Executive Officer

Enserch Corporation

McCORMICK, William T.
Chairman and

Chief Executive Officer
CMS Energy Corporation

McFARLAND, Lee C.
Chairman of the Board
McFarland Energy, Inc.

MCcLARTY, Thomas F., III
Chairman of the Board and

Chief Executive Officer
Arkla, Inc.

MCcLEOD, Jerry R.
Executive Vice President and
General Manager

Pacific Gas and Electric Company

McNUTT, Jack W.
President and

Chief Executive Officer
Murphy Oil Corporation

McPHERSON, Frank A.
Chairman and

Chief Executive Officer
Kerr-McGee Corporation

MAGUIRE, Cary M.
President
Maguire Oil Company

MAYER, Frederick R.

Chairman of the Board

Caza Drilling &
Exploration Companies

MEIDINGER, Judy
Director
Koniag, Inc.

MILLER, C. John
Partner
Miller Energy Company
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MISBRENER, Joseph M.

President

QOil, Chemical & Atomic Workers
International Union, AFL-CIO

MITCHELL, George P.
Chairman, Chief Executive Officer
and President

Mitchell Energy and Development Corp.

MOFFETT, James R.

Chairman of the Board and
Chief Executive Officer

Freeport-McMoRan Inc.

MORITZ, Donald L
President and

Chief Executive Officer
Equitable Resources, Inc.

MORROW, Richard M.
Chairman of the Board
Amoco Corporation

MOSS, William
Chairman of the Board
William Moss Corporation

MOUNGER, William D.
President
Delta Royalty Company, Inc.

MUNRO, John Thomas

President

Munro Petroleum &
Terminal Corporation

MURPHY, John J.
Chairman, President and
Chief Executive Officer

Dresser Industries, Inc.

MURRAY, Allen E.

Chairman of the Board, President
and Chief Executive Officer

Mobil Corporation

A-8

NICANDROS, Constantine S.
President and

Chief Executive Officer
Conoco Inc.

NOBLE, Samuel R.
Chairman of the Board
Noble Affiliates

O'CONNOR, Raymond ]J.
Vice President
Citibank, N.A.

PACKER, William B., Sr.
Chairman of the Board
Seaview Petroleum Company

PALMER, C. R.

Chairman of the Board, President
and Chief Executive Officer

Rowan Companies, Inc.

PARKER, Robert L.

Chairman of the Board and
Chief Executive Officer

Parker Drilling Company

PATE, James L.
President and

Chief Executive Officer
Pennzoil Company

PETTY, Travis H.
Former Vice Chairman
Burlington Resources Inc.

PICKENS, T. Boone, Jr.
General Partner
Mesa Limited Partnership

PITTS, L. Frank
Owner
Pitts Energy Group

PLANK, Raymond
Chairman and

Chief Executive Officer
Apache Corporation



PRUET, Chesley R.
President
Pruet Drilling Company

RADZEWICZ, Paul Anthony

Chairman of the Board and
Chief Executive Officer

Radzewicz Exploration and
Drilling Company

RAWL, Lawrence G.
Chairman of the Board and

Chief Executive Officer
Exxon Corporation

REED, Robert G. III

Chairman of the Board, President
and Chief Executive Officer

Pacific Resources, Inc.

RICHARDSON, Frank H.
President and

Chief Executive Officer
Shell Oil Company

ROSENBERG, Henry A., Jr.

Chairman of the Board and
Chief Executive Officer

Crown Central Petroleum
Corporation

ROSS, James H.
President and

Chief Executive Officer
BP America Inc.

RYLANDER, Carole Keeton
President
Rylander Consulting Group

SILAS, C.]J.

Chairman of the Board and
Chief Executive Officer

Phillips Petroleum Company

SIMMONS, Donald M.
President
Simmons Royalty Company

SLAWSON, Donald C.

Chairman of the Board and
President

Slawson Companies

SLOCUM, George S.
President and

Chief Executive Officer
Transco Energy Company

SMITH, Clair S., Jr.
Chief Executive Officer
Falco S&D, Inc.

SMITH, Weldon H.
Chairman of the Board
Big 6 Drilling Company

SMITH, William T.
Chairman
Wolverine Exploration Company

SORENSEN, Arlo G.
President
M. H. Whittier Corporation

STEGEMEIER, Richard ]J.
Chairman of the Board, President

and Chief Executive Officer
Unocal Corporation

STEWARD, H. Leighton
Chairman, President and
Chief Executive Officer
The Louisiana Land and
Exploration Company

SWIMMER, Ross O.

Of Counsel to

Hall, Estill, Hardwick, Gable,
Golden & Nelson, P.C.
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TAYLOR, Patrick F.
Chairman and

Chief Executive Officer
Taylor Energy Company

TRACY, Eugene A.
Chairman of the

Executive Committee
Peoples Energy Corporation

TREEN, David C.
Deutsch, Kerrigan & Stiles
New Orleans, Louisiana

TRUE, H. A, Jr.
Partner
True Oil Company

TURNER, W. Earl
President
Energy Media Consultants, Inc.

UPHAM, Chester R., Jr.
Managing Co-Owner
Upham Oil & Gas Company

VETTER, Edward O.
President
Edward O. Vetter & Associates, Inc.

WARD, L. O.
Owner-President
Ward Petroleum Corporation

WEST, Robert V., Jr.

Chairman of the Board and
Chief Executive Officer

Tesoro Petroleum Corporation

WILLIAMS, Joseph H.
Chairman of the Board and

Chief Executive Officer
The Williams Companies, Inc.

WISCHER, Irene S.
President and

Chief Executive Officer
Panhandle Producing Company

WOODS, Dalton ]J.
President
Dalwood Corporation

WOODS, James D.

Chairman of the Board, President
and Chief Executive Officer

Baker Hughes Incorporated

YATES, John A.
President
Yates Petroleum Corporation

ZARROW, Henry
President
Sooner Pipe & Supply Corporation
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NATIONAL PETROLEUM COUNCIL

COMMITTEE ON

EMERGENCY PREPAREDNESS

CHAIRMAN

Robert McClements, Jr.
Chairman of the Board and
Chief Executive Officer
Sun Company, Inc.

GOVERNMENT COCHAIRMAN

FOR EMERGENCY PREPAREDNESS

John J. Easton, Jr.

Assistant Secretary

International Affairs and
Energy Emergencies

U.S. Department of Energy

EX OFFICIO

Lodwrick M. Cook
Chairman
National Petroleum Council

GOVERNMENT COCHAIRMAN
FOR SHORT-TERM OUTLOOK

Linda G. Stuntz

Deputy Under Secretary
Policy, Planning and Analysis
U.S. Department of Energy

EX OFFICIO

Ray L. Hunt
Vice Chairman
National Petroleum Council

SECRETARY

Marshall W. Nichols

Executive Director

National Petroleum Council

Victor G. Beghini
President
Marathon Oil Company

Donald R. Brinkley
President and

Chief Executive Officer
Colonial Pipeline Company

Thomas H. Cruikshank

Chairman of the Board and
Chief Executive Officer

Halliburton Company

*

*
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J. Michael Farrell
Partner

Manatt, Phelps & Phillips

John R. Hall
Chairman and

Chief Executive Officer
Ashland Oil, Inc.

Raymond H. Hefner, Jr.
Chairman and

Chief Executive Officer
Bonray Energy Corporation



COMMITTEE ON EMERGENCY PREPAREDNESS

James W. Kinnear
President and

Chief Executive Officer
Texaco Inc.

Charles G. Koch
Chairman and

Chief Executive Officer
Koch Industries, Inc.

Kenneth L. Lay
Chairman and

Chief Executive Officer
Enron Corp.

John H. Lichtblau
Chairman and
Chief Executive Officer

Allen E. Murray

Chairman of the Board, President
and Chief Executive Officer

Mobil Corporation

Constantine S. Nicandros
President and

Chief Executive Officer
Conoco Inc.

Lawrence G. Rawl
Chairman of the Board and

Chief Executive Officer
Exxon Corporation

Robert G. Reed III
Chairman of the Board, President
and Chief Executive Officer

Petroleum Industry Research Pacific Resources, Inc.

Foundation, Inc.

Frank A. McPherson
Chairman and
Chief Executive Officer

Kerr-McGee Corporation

Joseph M. Misbrener -
President

Frank H. Richardson
President and

Chief Executive Officer
Shell Oil Company

Henry A. Rosenberg, Jr.
Chairman of the Board and
Chief Executive Officer

Oil, Chemical & Atomic Workers Crown Central Petroleum Corporation
International Union, AFL-CIO

Richard M. Morrow
Chairman of the Board
Amoco Corporation

John Thomas Munro

President

Munro Petroleum &
Terminal Corporation

Richard ]. Stegemeier

Chairman of the Board, President
and Chief Executive Officer

Unocal Corporation

H. Leighton Steward
Chairman, President and
Chief Executive Officer
The Louisiana Land and
Exploration Company

Joseph H. Williams
Chairman of the Board and
Chief Executive Officer
The Williams Companies, Inc.
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NATIONAL PETROLEUM COUNCIL

CHAIRMAN

James R. Nolan, Director

Strategic Planning

Sun Refining and
Marketing Company

SECRETARY

John H. Guy, IV
Deputy Executive Director
National Petroleum Council

Wellman E. Branstrom

Vice President

Corporate Human Resources
Unocal Corporation

Robert W. Ellis

Senior Counsel
Refining and Marketing
Shell Oil Company

J. Michael Farrell, Partner
Manatt, Phelps & Phillips

Stephen F. Goldmann
General Manager
Supply Department
Exxon Company, U.S.A.

SUBCOMMITTEE

OF THE
COMMITTEE ON
EMERGENCY PREPAREDNESS

GOVERNMENT COCHAIRMAN

Julian M. Wright, Jr.
Deputy Assistant Secretary
Energy Emergencies
U.S. Department of Energy

ALTERNATE GOVERNMENT
COCHAIRMAN

Robert L. Presley

Program Manager

Emergency Petroleum and
Gas Executive Reserve

U.S. Department of Energy

*

Charles A. Mast
Vice President, Supply
Amoco Corporation

John Thomas Munro

President

Munro Petroleum &
Terminal Corporation

Kenneth G. Riley

Vice President

International Marketing, Coordination
and Product Supply

ARCO Products Company

W. David Rossiter

Chief Energy Policy Coordinator
Planning and Analysis

Conoco Inc.



SUBCOMMITTEE ON EMERGENCY PREPAREDNESS

James A. McNamara, Director

Government Relations
Texaco Inc.

Craig S. Bamberger
Assistant General Counsel
for International Affairs
U.S. Department of Energy

Malcolm D. Hawk

Chief Attorney

General Corporate Section
Law Department

Exxon Company, U.S.A.

William R. Snyder

Senior Vice President -
Administration

Crown Central Petroleum Corporation

Elbert Watson
Consultant

SPECIAL ASSISTANTS

Jerry D. McVicker, Director
Operations and Planning
Diamond Shamrock, Inc.

Gary C. Marfin

Project Coordinator
Energy Policy and Analysis
Planning and Analysis
Conoco Inc.
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APPENDIX C

ANTITRUST ISSUES

This appendix considers the status under the antitrust laws of three general
types of Department of Energy (DOE) uses of petroleum industry personnel. It is
not an exhaustive discussion of all antitrust questions that may arise; additional
review by counsel should be undertaken if any of these proposals are imple-
mented.

Level 1 involves one-on-one contacts by DOE officials with designated com-
pany personnel, in the event of regional and smaller supply disruptions, on the
subject of the severity of a disruption and the corrective actions being taken.

Level 2 involves the convening of a group of high-ranking industry per-
sonnel for the purpose of providing the Secretary of Energy with advice in the
event of larger supply disruptions and/or national security emergencies. The in-
terchanges between the Secretary of Energy and this group of industry leaders
could focus on the severity of an emergency, on the actions that should be taken by
the government, and on other major, long-term issues of general concern that
may be present prior to national emergencies.

Level 3 involves the formation of a petroleum National Defense Executive
Reserve (NDER), which would be available in severe national security emergen-
cies. Here, key operational individuals from the companies would be mobilized
for temporary government service to assist the DOE in coordinating and directing,
where necessary, activities of the oil industry, in order to ensure that domestic and
foreign supplies of oil meet essential military and civilian requirements. The re-
servists would be trained in emergency duties and in government procedures, and
would be familiarized with intra- and interagency coordination requirements.
When mobilized, the reservists would assess industry capabilities and essential
needs, formulate and coordinate supply programs, develop plans to restore facili-
ties and supplies, and establish and maintain communications among the gov-
ernment, industry, and consumers at all levels.

In presenting the possible antitrust exposure that may result from each of
the three levels of industry participation, it will be necessary to speculate on how
the different levels of participation will work in practice. Such speculation will no
doubt be imprecise and less than all-inclusive. But it will, hopefully, suggest
certain categories of antitrust issues that could be presented.

In the course of reviewing possible antitrust exposures, consideration is
given to some possible modifications in the proposed modes of government-
industry interaction that could lessen antitrust difficulties and still provide some
of the interchange that appears to be desired.
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The scope of the limited protection from antitrust provided by case law is
then reviewed. In the absence of any still extant statutory protection, protection
that would be afforded were the lapsed Defense Production Act to be reenacted, or
were other pertinent legislation that had been under consideration by the last
Congress to be enacted by the next Congress are also reviewed.

This appendix reviews legal questions related only to antitrust concerns. It
does not attempt to cover other legal issues, such as those related to conflict of in-
terest or the Federal Advisory Committee Act (FACA), which are treated in sepa-
rate appendices. However, it should be noted that while the following discussion
includes possible "consensus" formation among company representatives and an-
alyzes the risks of accords of that type from an antitrust perspective, this review
does not integrate that analysis with other, and perhaps conflicting, legal risks as-
sociated with consensus formation, such as the constraints on this type of activity
under FACA. Therefore, the points made in this appendix concerning the anti-
trust implications of consensus formation should be considered together with the
impacts on such activity from other legal constraints.

Principal Antitrust Concerns

In considering the antitrust status of the proposed use of industry person-
nel, particular attention is given to the sensitivity and sweep of the antitrust laws
in their application to agreements among competitors that directly or indirectly
deal with price or production.

Cases under the Sherman Act have made it clear that the concept of "price-
fixing" for antitrust purposes consists of any conduct raising, depressing, fixing,
pegging, stabilizing, or in any other respect tampering with the price structure.
United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 224 (1940). Agreements lim-
iting production or capacity are regarded in much the same light as agreements on
price.

The Sherman Act has also been interpreted broadly in its application to an
agreement, combination, or conspiracy. It is clear that, for Sherman Act purposes,
an agreement need not be written. Moreover, "explicit agreement is not a neces-
sary part of a Sherman Act conspiracy," United States v. General Motors Corp., 384
U.S. 127, 142-43 (1965). Tacit agreements may be inferred from a course of conduct.
See, for example, United States v. Parke, Davis & Co., 362 U.S. 29, 43-45 (1959).
Hence, agreements may be inferred from circumstantial evidence such as a uni-
form course of conduct not otherwise explicable, together with some indication of
a meeting or other discussion at which the course of conduct could have been
agreed upon. In certain contexts, an agreement to exchange information on price
might be regarded as an agreement in violation of Section 1 of the Sherman Act.
United States v. Container Corp., 393 U.S. 333 (1969).
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While the situations to be examined here are unusual in view of the in-
volvement of the DOE, it would be unwise to rely heavily on this fact. Ordinarily,
the fact that a government officer knew of, approved of, or requested action by a
private company or its representatives does not provide antitrust immunity un-
less Congress had expressly so provided. United States v. Socony-Vacuum Oil Co.,
310 U.S. 150, 225-28 (1940) (only Congress may exempt private conduct from the
Sherman Act).

With these basic considerations in mind, a more detailed analysis of possi-
ble antitrust issues in the activities contemplated under Levels 1, 2, and 3 follows.

Antitrust Issues in Level 1 Activities

The Level 1 proposal envisions that in the event of regional or smaller
supply disruptions, the DOE would contact designated employees in several oil
companies in a region for one-on-one discussions regarding the severity of the
disruption and the corrective actions that the individual company is planning or
has already undertaken.

Were the DOE merely to request information from these contacts on a one-
on-one basis, there would be no likelihood of antitrust problems. Each contact
may advise the DOE of the severity of the disruption from that company's point of
view, and the corrective actions planned or already underway. Even if the gov-
ernment adopts policies injurious to other competitors or to consumers based on
the receipt of such information from various competing oil companies in a region,
there is no actionable Sherman Act Section 1 conduct (prohibition on contracts,
combinations, or conspiracies whose purpose or effect is an unreasonable restraint
of trade) because there is no agreement among competitors. It is not necessary in
this scenario to consider the special antitrust exemptions for concerted attempts to
influence governmental actions, which were developed following Eastern
Railroad Presidents Conference v. Noerr Motor Freight, 365 U.S. 127 (1961) and
United Mine Workers v. Pennington, 381 U.S. 657 (1965) (limited antitrust protec-
tion for concerted actions designed to influence governmental action, referred to
hereinafter as Noerr).

This conclusion as to absence of an agreement assumes that the disclosure
of information to the DOE by each company's contact person is truly unilateral—
i.e., it is not the result of an agreed-upon script devised consensually by competing
companies for the purpose of inducing a certain government response. (The sta-
tus of the latter conduct is discussed below.)

A Sherman Act Section 2 theory (prohibition on monopolization, attempt
to monopolize, or combination or conspiracy to monopolize any part of interstate
commerce) that can be based on the contemplated one-on-one discussions is also
very unlikely. If a company merely advises the DOE of the severity of a disruption
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and of corrective action, the fact that the DOE adopts a policy based upon that in-
formation, which places the particular company providing the information in a
monopoly or near-monopoly position, does not entail monopolizing conduct by
the company. This analysis does not require use of the Noerr exemption, but that
doctrine should also afford protection. Hence, even if in the one-on-one discus-
sion the company actively solicited DOE action that conferred monopoly power
upon it and succeeded, the Noerr doctrine would protect it. These conclusions as-
sume that the information provided was not distorted or misstated.

It is possible to conceive of unusual scenarios in which, if reasonable care is
not taken, antitrust issues could surface. If, for example, in advance of one-on-one
discussions, a group of competitors agrees that each will use certain deliberate mis-
statements for the purpose of inducing governmental action detrimental to com-
petition, and succeeds in doing so, they may not be protected by the Noerr doctrine.

Another such unusual but preventable scenario is one in which the DOE
approaches the various company contact persons on a one-on-one basis and, in ef-
fect, organizes a price-fixing agreement by, for example, telling company B that
company A is willing to confine its price rise to 4 percent if and only if companies
B, C, and D are also willing to commit to do so. The fact that it is the DOE that or-
ganizes the price agreement would not of itself provide reliable antitrust protec-
tion. Obviously, it should be easy for the DOE to avoid this problem. More gener-
ally, to help avoid even the possibility of problems, the DOE should not transmit
competitively sensitive information from one competing company to another.

By and large, the one-on-one mode of communication should not create
serious antitrust problems provided certain precautions are taken. These include
the furnishing of accurate rather than deliberately misleading information; and a
refusal to respond in the unlikely event there were a DOE solicitation of a com-
mitment as to price to be used by it to secure corresponding commitments from
others. While a company cannot as easily prevent the DOE from transmitting, in
one-on-one conferences, its competitively sensitive information to other compa-
nies, or prevent receipt of such information, it can take corrective measures: (a) it
can refuse to make competitively sensitive information available to the DOE or it
can clearly make company-specific competitively sensitive information available
to the DOE only on condition that it not be communicated to competitors; and (b)
if competitively sensitive information is transmitted to a company contact person,
the recipient can take steps to avoid further dissemination of that information to
those others in the company who are able to use it competitively.

Obviously, another desirable precaution would be for the DOE to have
guidelines of its own that prevented use of one-on-one communications to solicit
interdependent price commitments or to transmit competitively sensitive infor-
mation from one company to another.
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Antitrust Issues in Level 2 Activities

The Level 2 proposal envisions that the DOE, particularly the Secretary of
Energy, would have discussions with a group of high-level oil executives at a time
of multi-regional or national supply disruptions and/or national emergencies, and
on major long-term issues before a national emergency crisis occurs. This group of
executives is expected to provide "practical" advice and, to an unspecified extent,
may do so on a "consensus" basis.

It is assumed that the proposed discussions, when held in time of disrup-
tions or emergencies, would include, as in Level 1, discussions of the disruption's
impact and of the activities the companies are undertaking or plan to undertake to
cope with the disruption. However, since, unlike Level 1, such discussions would
probably be in a group context, each participant would hear the disruption ap-
praisals and the responsive actions or plans of the other executives. In addition, to
the extent that there is an expectation that the group's discussions would be on a
"consensus" basis, it is possible that agreements by members of the group will con-
sciously be reached on the extent of the disruption and on the proper responsive
actions. Moreover, even if no overt effort is made to reach a "consensus," a dis-
cussion by a group of competitors of appropriate responsive actions (for example,
rationing by price increases) followed by uniform action could result in vulnerabil-
ity to a charge that a tacit agreement as to appropriate conduct had been reached.

It is apparent that Level 2 discussions are also intended to include a variety
of other topics. At this time there can only be speculation that these topics may
include the following: a Presidential request that the petroleum industry restrain
gasoline price rises in the wake of disruptions following situations such as the
August 1990 Iraqi invasion of Kuwait; the question of whether and when the
Strategic Petroleum Reserve should be drawn upon or, perhaps, whether it should
be enlarged; the question of contingency planning by the petroleum industry and
the DOE for disruptions that may be caused by major earthquakes or hurricanes or
other natural disasters; exploration and production investments required to lessen
reliance on Middle Eastern oil; the question of whether the ban on export of North
Slope crude oil should be lifted; and questions concerning the opening up of new
sites for exploration in federally controlled areas to lessen dependence on for-
eign oil.

There undoubtedly are other topics that fall into the category of "major,
long-term general concerns of the Secretary of Energy" which could be the topic of
Level 2 discussion.

Again, in assessing the antitrust status of these possible discussions one
should take into account that there may be some expectation, not clearly defined,
that the oil company group will on some occasions be developing a consensus.



The fact that the Secretary of Energy or others in the DOE requested the par-
ticipation of a group of oil company executives in Level 2 discussions does not, of
itself, suspend the antitrust laws. While it is conceivable that, as a matter of
comity within an Administration, the Department of Justice might not choose to
enforce the antitrust laws against participants in a meeting called and encouraged
by the Secretary of Energy, there is no legal requirement that such respect be
shown, that comity might not endure after a change in Administration, and, in
any event, such intra-Administration restraint would not apply to private
plaintiffs or state attorneys general.

On the other hand, it is also worth noting in any antitrust analysis of Level
2 activities that the mere fact of meetings by a group of officials of competing oil
companies does not necessarily result in antitrust difficulties. Representatives of
competitors meet frequently in trade associations and for other purposes without
antitrust exposure. Moreover, not all information exchanges raise antitrust ques-
tions, and not all agreements among competitors violate the antitrust laws. It is
desirable, therefore, to examine more closely each of the above mentioned exam-
ples of possible Level 2 discussions and consider whether and why they have
antitrust implications.

A. Group discussion with DOE on appraisals of the extent of a disruption. If
all that occurs in this scenario is that representatives of different competing
oil companies express their company's respective appraisals of the scope of a
disruption, such conduct might not of itself raise any antitrust questions.
But this very much depends on the detail of the discourse and the extent to
which, in the course of estimating a disruption, a company might disclose to
its competitors competitively sensitive information as to the extent of its
own resulting marketing disability, or its plans for corrective action, or ex-
pansion plans not yet announced, or reserve estimates not otherwise made
public. By and large, however, such a discussion, with some appropriate
monitoring (through the presence of counsel or through guidelines), need
not raise antitrust questions. (For example, company representatives could
be instructed to present appraisals of total market disruption and not of
individual company impacts.)

It is probably also the case that the antitrust laws are not violated even if the
members of the oil company group formed a consensus as to the extent of a
disruption. Again, much will depend on the particular context of the dis-
cussion that leads to the formation of the consensus. If in context a consen-
sus as to the extent of a disruption implicitly carried with it a consensus on
the corrective conduct thereby to be volitionally taken by the company par-
ticipants, then there could be antitrust issues, as discussed below.

B. Group discussion with DOE on actions taken or planned to be taken in
reaction to a disruption. In this situation there is a greater risk under the

C-6



antitrust laws, but the precise degree of risk will depend on the specifics of
what is or is not encompassed in the discussion. If, for example, the com-
panies disclose to one another and to the DOE that in response to a disrup-
tion they plan to ration supplies by raising prices by a specified amount,
competitors are disclosing to one another their future pricing plans, a dis-
cussion that, depending on the facts (such as whether uniform price changes
are thereafter made), contains the risk of being viewed as resulting in a tacit
agreement on prices. And there clearly would be a violation of the antitrust
laws if a consensus was arrived at regarding the proper level of such a cor-
rective price increase.

But there may be other discussions of activities or planned activities in re-
sponse to a shortage that are of little competitive significance. For example,
disclosures by various companies that they intend to cope with a disruption
by increasing production in unstated amounts from unspecified sources
should not ordinarily lead to antitrust difficulties. On the other hand, dis-
closure to competitors of the details of expansion plans could begin to get
into troublesome areas and if a consensus were reached on each company's
level of corrective expansion, an antitrust problem would clearly exist. (The
antitrust laws apply to agreements among competitors as to their produc-
tion or expansion decisions as well as to pricing.)

C. Group discussion with DOE of restraint on gasoline price increases. It is
permissible for a meeting to occur in which DOE officials lecture a group of
company officials on the importance of avoiding certain gasoline pricing
behavior, as was the case following the Iraqi invasion of Kuwait. Each com-
pany representative can listen politely and keep his or her own counsel on
what the company plans to do in response. But if the members of the oil
group receiving such a lecture were thereupon asked to disclose and discuss
company responses to the President's plea, and in the course of such discus-
sion clearly indicated their intended pricing and invited statements by oth-
ers, an antitrust problem could begin to exist, depending on the nature of
the discussions, because of the risk of a possible inference of a tacit agree-
ment on price. Any development of a consensus on a response to the
President's price restraint plea could be troublesome, even if it were a con-
sensus not to raise prices.

D. Group discussion with DOE of the Strategic Petroleum Reserve. It is
probable that this topic could be the subject of Level 2 discussion without
running afoul of the antitrust laws. Decisions as to the Reserve are for the
government to make, and all that members of the industry can do is pro-
vide the government with advice. Indeed, even if a consensus were to be
developed by the industry group on what the government should do and
that consensus was communicated to the DOE, the Noerr doctrine should
protect the parties from antitrust exposure.
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There is an inevitable risk that a wide-ranging discussion of the desired size
of the Strategic Petroleum Reserve, or of its being drawn upon, could result
in the disclosure of competitively sensitive information by individual com-
panies. But this need not be the case and some proper monitoring or
guidance should handle the problem.

E. Group discussion with DOE of contingency planning for natural disas-
ters. It should be possible to have some Level 2 discussions of this subject
without antitrust exposure; however, monitoring or guidance will be neces-
sary. Given the future, contingent, and entirely uncertain nature of the
event being addressed, discussion of contingency plans could be framed so
as not to involve disclosure of competitively sensitive or commercially use-
ful information. Development of a consensus on each company's response
in the event of a natural disaster may, conceivably, raise antitrust problems,
in part because a consensus on a contingent future course of action may
have spillover effects into present-day noncontingent situations.

To the extent that the discussion pertains to what the DOE should do or re-
quire to be done in the event of a natural catastrophe, the Noerr doctrine
should protect the private parties from liability for their recommendations,
even if they were consensus recommendations.

F. Group discussion with DOE of alternate exploration and production. To
the extent that these discussions simply result in the furnishing of previ-
ously announced and available materials, there should be no antitrust
problem. If, however, the discussion results in the disclosure of previously
proprietary investment plans, an information exchange problem may begin
to arise. If from that information exchange a consensus was developed on
future exploration and production decisions, there could be antitrust
exposure. ‘

G. Group discussion with DOE of the ban on the export of North Slope
crude oil. This topic need not raise antitrust problems. The government is
entirely in control of the question of whether or not the ban should be
lifted. Discussion by the group participants and even consensus on the part
of the group participants as to the wisdom of lifting the ban should be pro-
tected by Noerr. (Again, as in all references to the availability of Noerr pro-
tection, it is assumed that no false or deliberately misleading information is
provided.) The only risk present here is that in the course of a discussion of
the impact of the ban there is a disclosure of competitively sensitive market-
ing or production plans of the companies which lead to further discussion
of a consensus-forming nature. But with appropriate monitoring or guid-
ance this need not take place.

H. Group discussion with DOE of exploration in federally controlled areas.

The analysis of this question should be much the same as that of the ban on
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exports of North Slope crude oil. The government controls the ultimate de-
cision and even a consensus on the part of the companies as to what
position should be urged upon the government would be protected by
Noerr. Proper monitoring or guidance can prevent discussions from
extending into competitively sensitive areas.

There are, no doubt, other antitrust issues that may emerge in the course of
actual Level 2 activities. Antitrust plaintiffs are unusually inventive, and anti-
trust concepts are somewhat amorphous. For example, it is conceivable that under
certain states of fact antitrust concerns can begin to arise were the DOE to provide
members of the group with valuable, non-public information as to DOE plans that
are somehow collectively misused for anticompetitive purposes. Such additional
issues, if any, can best be addressed when more information is available regarding
the DOE Secretary's planned or actual use of the Level 2 mechanism and its real
world manifestations. For this reason, some antitrust analysis of the risks raised
by any proposed discussion is recommended whenever the DOE proposes to
activate the Level 2 format and agenda items are suggested.

What can be concluded for now is that there are significant antitrust risks
inherent in certain types of possible Level 2 activities. For example, in Level 2 hy-
potheticals A, B, C, E, and F, consensus-forming by the group can raise antitrust
problems of varying degrees of seriousness. Moreover, even were the deliberate
consensus-forming process avoided, risks remain that Level 2 discussions would
disclose competitively sensitive information and that, under certain circumstances
such as post-disclosure uniformity of conduct, tacit agreements may be inferred.
Such risks are present, for example, in group discussions of company corrective
plans for disruptions, of company responses to a request for price restraint, of
company contingency planning, and of company alternate exploration and produc-
tion investments.

Moreover, there are at present no statutory provisions that provide anti-
trust protection for participants in Level 2 discussions. They are not executive
branch employees and do not enjoy the limited protection that may be afforded
such employees under case law when acting in good faith in the scope of their fed-
eral employment. Even under the recently lapsed Defense Production Act, dis-
cussed later in this appendix, they had no broad or automatic protection.

If the companies were to engage in the full panoply of Level 2 activities as
described above, they therefore require statutory protection they do not now have.
Legislative proposals for some statutory protection presumably will be proposed
again to the next Congress. But even if statutory protection were to be afforded, it
may be limited. For this reason, and because when Congress concludes its review
of legislative remedies there may not be any statutory protection afforded, it would
be prudent to observe a number of precautions before engaging in Level 2 activi-
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ties. (These could be partially relaxed should ample statutory antitrust protection
in fact be provided.)

To start with, if competitors are to meet as a Level 2 group, they should
avoid arriving at a consensus except in cases clearly covered by Noerr. Beyond that
general advice, it will be necessary to tailor different kinds of prophylactic advice to
the different topics of discussion. Depending on the topic, company representa-
tives may in some instances be instructed not to disclose certain company-specific
information in a group meeting. If the DOE demands it, it could be provided sepa-
rately. To the extent possible, discussions should be confined to advice to the DOE
as to what it should or should not do. Again, depending on the topic, commit-
ments as to future company action should not be made. To the extent possible, in-
formation provided to the group should reflect past events that are in the public
domain. It may be necessary in some instances to use a "Chinese Wall" device to
insulate meeting attendees from operational decision-making personnel. If feasi-
ble, it would also be desirable to make greater use of legal counsel, including, in
particular, representatives of the Antitrust Division of the Department of Justice,
at Level 2 meetings.

In effect, in order to reduce antitrust risks, it may be necessary substantially
to curtail certain aspects of proposed Level 2 interactions below those currently
contemplated by both the DOE and the NPC.

Thus, it is apparent that, for the purpose of mitigating antitrust risks, con-
siderable instruction and guidelines would have to be given to the executives at-
tending Level 2 meetings. It would also be useful for this purpose for the DOE to
establish guidelines for its own conduct of Level 2 sessions, which will help ensure
that meeting procedures, topic selections, and use of information provided by and
to the executive group conform to antitrust safeguards. Preliminary legal consid-
eration has been given to the question of whether the NPC should propose a spe-
cific, predefined group of personnel for all Level 2 meetings, or whether there
should be different ad hoc groups as different issues become the basis for Level 2
discussions. There are competing considerations that ultimately weigh in favor of
the ad hoc approach. Having a single preselected group will simplify the instruc-
tion and education process. On the other hand, changes in the identity of the
groups meeting with the DOE may help reduce the exposure to claims of the exis-
tence of a tacit agreement—i.e., such claims may be somewhat more plausible
where the same group of company representatives meet together with the DOE on
a repeated basis covering a gamut of issues. On balance, unless extensive statutory
immunity is provided, it appears desirable to keep the Level 2 relationship in an
ad hoc form rather than having a particular standing committee that is the group
with which the DOE meets for all Level 2 purposes.

Antitrust Issues in Level 3 Activities

In Level 3, a National Defense Executive Reserve would be formed to be
available in severe national security emergencies, to be activated in temporary
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government service to assist in managing oil supplies. The reservists would be
trained in their emergency duties and in government procedures. They may pos-
sibly engage in all the functions that Level 2 personnel engage in, though not nec-
essarily using the same procedures. (Representatives of competing companies,
while they may not be organized into a group similar to a Level 2 group, may well
be serving together in the NDER and making joint recommendations; to the ex-
tent that consensus-forming is involved, the question of exposure to claims of
illegal joint action would have to be considered, as in Level 2.) They would also be
involved in the actual development and implementation of government activity,
and might have periodic training sessions for their government emergency
functions.

From an antitrust point of view, ignoring for the moment their special sta-
tus as government employees, Level 3 employees might be exposed to the antitrust
risks that Level 2 personnel face plus, perhaps, some additional risks arising from
their greater involvement in implementing DOE policy. However, case law pro-
vides some antitrust protection for government officials performing discretionary
functions, provided they act within the scope of their government authority. This
derives from cases such as Harlow v. Fitzgerald, 457 U.S. 800, 807 (1982), Butz v.
Economou, 438 U.S. 478, 507 (1979), and Alabama Power Company v. Alabama
Electric Co-op, Inc., 394 F.2d 672, 675 (1968), which, viewed together, support the
proposition that the antitrust laws were not intended to constrain the federal gov-
ernment or its officials and that federal officials would not be liable under those
laws for carrying out their authorized federal functions.

The Administration had proposed an amendment to the Defense
Production Act that would codify this principle by authorizing the President to ex-
empt executive reservists from federal and state antitrust laws as to activities un-
dertaken "in good faith within the scope of the employee's official governmental
duties." Presumably, were such legislation to be proposed again and enacted, this
would confirm the case law protection.

It is appropriate to note that the protection now accorded to the reservist
under case law might not be adequate if the antitrust claim is that the reservist was
acting as a company official in tacitly colluding with another company reservist.
Nonetheless, our research has not disclosed any antitrust case that, so far as we
could tell, involved personnel with an NDER status. Perhaps the complexities in-
troduced by the availability of the protection for good faith performance of valid
governmental functions are sufficient to deter antitrust plaintiffs from sueing re-
servists for conduct occurring during an emergency. But despite the dearth of suits
thus far, the possibility of some exposure would seem to be present, and some sub-
stantial statutory protection would be desirable.

Protection from Antitrust Under Case Law and Statutes

The Defense Production Act of 1950, codified at 50 U.S.C. App. §§ 2158 and
2160 (1951 & Supp. 1990) ("DPA"), was permitted to lapse (except one section) at the
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end of the last session of Congress. It is assumed that in 1991 Congress will con-
sider a new enactment of the DPA, either in its previous form or with a set of
amendments such as those provided in the never-enacted Defense Production Act
Amendments of 1990 ("Amendments"), H.R. Conf. Rep. No. 101-933, 101st Cong.,
2d Sess. (1990). (Those Amendments were approved by the House of Repre-
sentatives by voice vote on October 25, 1990, but were never approved by the
Senate.)

The following sections briefly review (a) the already-referred-to protection
from antitrust liability accorded by case law; (b) the protection that was accorded by
the DPA; and (c) the protection that would be afforded were the DPA to be enacted
with the Amendments.

Case Law on Inapplicability of the Antitrust Laws to Federal Officials

The courts have construed the Sherman Act and the Clayton Act as not ap-
plicable to federal officials. For example, "Accordingly, we hold that the United
States, its agencies and officials, remain outside the reach of the Sherman Act."
Sea-Land Serv. Inc. v. Alaska R. R. , 659 F.2d 243, 245 (1981). See also, Rex Systems,
Inc. v. Holiday, 814 F.2d. 994 (1987). The Justice Department has stated that actions
taken by reservists within the scope of their governmental authority would nor-
mally not subject them to antitrust liability as long as the reservists' actions are
made in "good faith within the scope of the reservists' government employ-
ment."l This view is based on the cases which hold that the antitrust laws do not
apply to actions taken by federal agencies, as well as to the cases that protect the dis-
cretionary activities of government officials within the scope of employment from
attack.2 The protection afforded by these cases has not been deemed adequate, per-
haps in part because of the special problems raised by the dual capacities of the oil
company reservist,® and efforts have been made to provide a statutory defense.4

1Office of Counsel, Department of Justice, Memorandum of Law: Legal Authorities Available
to the President to Respond to a Severe Energy Supply Interruption or Other Substantial Reduction in
Available Petroleum Products, 40-41 (1982).

2E.g., Harlow v. Fitzgerald, 457 U.S. 800, 807 (1982) ("Government officials performing
discretionary functions generally are shielded from liability for civil damages insofar as their
conduct does not violate clearly established statutory or constitutional rights of which a reasonable
person would have known."); Butz v. Economou, 438 U.S. 478, 507 (1979) ("Federal officials will not be
liable for mere mistakes in judgment, whether the mistake is one of fact or one of law.").

3The Justice Department has described a number of activities that might subject the reservists
to antitrust scrutiny:

"1. advice to government policymakers with respect to governmental actions to be taken in
markets in which the individual's company is involved;
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The Protection That Had Been Afforded by the DPA

DPA Section 708(c), codified at 50 U.S.C. App. § 2158(c) (1951 & Supp. 1990),
allowed the President "upon finding that conditions exist which may pose a direct
threat to the national defense or its preparedness programs" to consult with
private-sector representatives and create "voluntary agreements" to "help provide
for the defense of the United States through the development of preparedness pro-
grams and the expansion of productive capacity and supply beyond levels needed
to meet essential civilian demand in the United States."

DPA section 708(j), codified at 50 U.S.C. App. § 2158(j) (1951 & Supp. 1990),
provided an antitrust defense for a participant in a voluntary agreement where the
participant's action "was taken in good faith by that person."

The "good faith" defense was available for a "violation of the antitrust laws
(or any similar law of any State) with respect to any act or omission to act to de-
velop or carry out any voluntary agreement."® The act or omission had to occur in

2. decisions that affect particular energy markets;

3. agreements as to what actions are to be taken by their private firms, particularly if those
individuals implement such actions in their private capacities; or

4. exchange between private industry executives of confidential industry information, gained
pursuant to training activities or governmental responsibilities.”

Memorandum of Law, supra, note 1, at 41.

41n the 1980s, on more than one occasion bills were introduced, without success, to provide a
statutory antitrust defense for executive reservists. See Letter from Robert A. McConnell, Assistant
Attorney General, Office of Legislative Affairs, to the Honorable James A. McClure, Chairman,
Committee on Energy and National Resources, U.S. Senate (Feb. 6, 1984) (describing § 1678, the
"Energy Emergency Preparedness Act Amendments of 1983"). The latest Administration bill, § 2168,
101st Cong., 2d Sess. (1990), would have amended section 710 of the DPA to allow the President to
exempt executive reservists from the antitrust laws, provided that the reservist's activities were
"undertaken in good faith within the scope of the employee's official government duties.” § 2168 was
not passed by the Senate.

5"There shall be available as a defense for any person to any civil or criminal action brought
for violation of the antitrust laws (or any similar law of any State) with respect to any act or
omission to act to develop or carry out any voluntary agreement under this section that--(A) such act
or omission to act was taken in good faith by that person--(i) in the course of developing a voluntary
agreement under this section, or (ii) to carry out a voluntary agreement under this section; and (B) such
person fully complied with this section and the rules promulgated hereunder, and acted in accordance
with the terms of the voluntary agreement." 50 U.S.C. App. § 2158(j) (1951 & Supp. 1990).

650 U.S.C. App. § 2158()) (1951 & Supp. 1990).
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the course of "developing" or "carrying out" a voluntary agreement, and the
participant had to comply with the rules and terms of the voluntary agreement.

The DPA did not specify which party has the burden of proof when the de-
fense is asserted. Presumably, the burden of proof would have been on the party
asserting the defense.

The DPA thus afforded the possibility, through use of the voluntary agree-
ment device, of antitrust protection for participants in a voluntary agreement.
These participants, presumably, could be Level 2 as well as Level 3 personnel. But
in the absence of the voluntary agreement, no protection was afforded by the DPA
to either Level 2 or Level 3 employees.

Moreover, the "good faith" standard of the DPA had been criticized as being
"unique, vague and unreasonably difficult."”

The Protection That Would Have Been Afforded by the Amendments

The Amendments sought to amend the DPA antitrust defense for partici-
pants in voluntary agreements. Like the DPA, the Amendments provided a de-
fense for "any person" to federal or state antitrust actions where the person acted
"in the course of developing . . . or carry[ing out] a voluntary agreement" initiated
by the President.8

The Amendment's defense otherwise differed from the DPA defense most
notably in that the Amendments did not require that the participant's actions be
taken in "good faith." Another difference was that the Amendment's defense was
unavailable unless the President or his or her designee had actively supervised the
actions on which the antitrust claim was based.? The participant was required to
demonstrate that the action was "specified in, or was within the scope of, an ap-
proved voluntary agreement initiated by the President."10 The use of the defense

7FEMA, Program Rationale for DPA Amendments (Jan. 1990).
8H.R. Conf. Rep. No. 101-933, 101st Cong., 2d Sess., 17-18 (1990).

9"The defense established in paragraph (1) shall not be available unless the President or the
President's designee has actively supervised the actions on which a claim under the antitrust laws is
based and to which a defense under paragraph (1) is asserted.” H.R. Conf. Rep. No. 101-933, 101st
Cong., 2d Sess., 18 (1990).

10"The defense established in paragraph (1) shall be available only if and to the extent that
the person asserting the defense demonstrates that the action was specified in a voluntary agreement
initiated by the President and approved in accordance with this section . . ." Id.
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was precluded where a participant's actions were taken "for the purpose of violat-
ing the antitrust laws."11

The burden of persuasion was on the person asserting the defense for all el-
ements of the defense except on the issue of whether the actions were taken with
the purpose of violating the antitrust laws.12

11 Exception for actions taken to violate the antitrust laws.—The defense established in
paragraph (I) shall not be available if the person against whom the defense is asserted shows that
the action was taken for the purpose of violating the antitrust laws." Id.

12"Any person raising the defense established in paragraph (1) shall have the burden of
proof to establish the elements of the defense." Id.
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APPENDIX D

FEDERAL ADVISORY COMMITTEE ACT ISSUES

Legislation and Regulations

The Federal Advisory Committee Act (FACA) of 1972 [5 US.C.App. § 1 et
seq.] defines procedural requirements governing the providing of advice or rec-
ommendations to a federal official by a group that is not composed wholly of full-
time government employees. The purpose of the Act, as outlined in the Senate
Report that accompanied the original bill, is to:

strengthen the authority of Congress and the executive branch to limit
the use of Federal advisory committees to those that are necessary and
serve an essential purpose; provide uniform standards for the creation,
operation, and management of such committees; provide that the
Congress and the public are kept fully and currently informed as to the
number, purposes, membership, and costs of advisory committees,
including their accomplishments; and assure that Federal advisory
committees shall be advisory only.

FACA (at § 2) defines an "advisory committee" to be:

any committee, board, commission, council, conference, panel, task
force, or other similar group . . . established or utilized by one or more
agencies in the interest of obtaining advice or recommendations.

An advisory committee should include representatives of the various
points of view of the industry and consumers under the provisions of the Federal
Energy Administration Act of 1974, 15 U.S.C. § 776, which are incorporated in the
DOE Organization Act by reference. 42 U.S.C. § 7234. The Federal Advisory
Committee Act established procedures for chartering advisory committees and ex-
pressly limited their function to advise. 5 U.S.C. App. § 9. Meetings should be
open to the public, unless the Secretary determines that the meeting may be closed
to protect national security or other specified matters not relevant here. 5 U.S.C.
App. § 10. Interested parties should be allowed to appear before or file statements
with an advisory committee. Id. Detailed minutes of each meeting should be kept
and certified by the committee chairman. Id. All advisory committee materials
should be made available to the public, unless they are exempt (e.g., national secu-
rity information or trade secrets). Id. The committee should not meet in the ab-
sence of the federal employee designated to attend its meeting and empowered to
adjourn a meeting whenever he considers it to be in the public interest. Id. All
meetings should be called by or have the advance approval of a federal employee
who has authority over the agenda. Id.
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The General Services Administration (GSA) is the executive branch agency
designated to promulgate the regulations on the management of federal advisory

committees. Executive Order 12024 (42 FR 61445, 3 CFR, 1977 Comp., p. 158).1 GSA
issued the final regulations providing administrative guidelines and management
controls for federal agencies concerning the implementation of FACA. 41 CFR Part
101-6 (52 FR 45926, December 2, 1987). Revisions were issued to provide additional
guidance (54 FR 41214, October 5, 1989).

The GSA regulations explicitly enumerate groups or meetings not subject to
FACA. Particular exclusions include the following;:

* Any meeting initiated by a Federal official(s) with more than one indi-
vidual for the purpose of obtaining the advice of individual attendees
and not for the purpose of utilizing the group to obtain consensus advice
or recommendations. However, agencies should be aware that such a
group would be covered by the Act when an agency accepts the group's
deliberations as a source of consensus advice or recommendations. 41
CFR § 101-6.1004(i).

* Any meeting initiated by a group with the President or one or more
Federal official(s) for the purpose of expressing the group's view, pro-
vided that the President or Federal official(s) does not use the group re-
currently as a preferred source of advice or recommendations. 41 CFR §
101-6.1004()).

* Any meeting with a group initiated by the President or one or more
Federal official(s) for the purpose of exchanging facts or information. 41
CFR § 101-6.1004(1).

In issuing the FACA regulations, GSA included a discussion of comments
received during rule making. 41 CFR Part 101-6 (52 FR 45926, December 2, 1987).
Parts of this discussion provide further insight on the exclusion of certain groups
from FACA. First, GSA clearly recognized that groups giving consensus or
recurrent advice are covered by the Act:

Provide for Coverage Under the Act When Certain Groups Provide
Consensus or Recurrent Advice

Agencies are, in effect, cautioned that the Act would apply when an
agency accepts the deliberations of a group as a source of consensus advice,

1The Department of Energy has promulgated supplementary policies and procedures for
establishing and utilizing advisory committees by the Department. See DOE Order 1130.6
(September 23, 1982). These policies and procedures do not vary materially from GSA's regulations on
the issue of groups falling within FACA's definition of advisory committee.

D-2



when heretofore the agency had been obtaining the advice of attendees on
an individual basis only. Also, when an agency recurrently uses a group at
the group's request, as a source of advice on a preferential basis, exclusion of
coverage under the Act may become questionable even if the group contin-
ues only to express its own views without further solicitations from federal
officials.

Second, GSA rejected the argument that ad hoc groups be excluded per se
from the Act:

Exclude from Coverage Under the Act Groups Convened by Agencies on an
Ad Hoc Basis

One commenter recommended that the final rule contain an
exclusion from coverage under the Act for so-called ad hoc groups lacking
formal organization, structure, or continuing existence; convened by an
agency to obtain views on particular matters of immediate concern. GSA is
of the opinion that such an exclusion is not appropriate since the Act itself
neither defines nor specifically excludes such groups. In fact, section 6(c) of
the Act, providing for the President's annual report to the Congress,
requires a statement for each advisory committee, "***of whether it is an ad
hoc or continuing body***." Accordingly, GSA has not accepted the
recommendation to exclude ad hoc groups since GSA believes that the
language of section 6(c) of the Act evidences the intent of the Congress that a
group is not to be excluded from coverage merely because it is convened on
an ad hoc, or temporary basis.

Third, GSA rejected the argument that one-time meetings be excluded per
se from the Act:

Provide That Agencies May Exercise Policy Decisions in Issuing Exclusions
for One-Time Meetings

In a comment directed toward GSA's position stated in the discussion
of prior comments in the proposed rule (see 52 FR 18774, Supplementary
Information:), a commenter suggested that the final rule should not pre-
clude agencies from issuing an exclusion for one-time meetings. This
commenter felt that GSA's opinion, that such an exclusion in the rule was
not appropriate in view of the limited litigation history, should not bar
agencies from issuing such exclusions. In fact, it was the opinion of this
commenter that the absence of litigation history was not sufficient reason to
limit management discretion.

GSA continues to believe that a one-time meeting exclusion in the
final rule would be inconsistent with the Act, and does not intend to pro-
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vide either a direct exclusion in § 101-6.1004 or provide that such a decision
may be left to an agency, thereby implying GSA's support for such exclu-
sions. Accordingly, GSA reiterates its opinion that in the absence of any ju-
dicial precedent to the contrary, meetings or groups which take place or
meet only once should not be excluded from the Act's coverage solely on
this basis.

Applicability to Chapter Two Recommendations

Chapter Two of this report discusses the use of an advisory group of indus-
try executives (Level 2) to provide advice and counsel to the Secretary of Energy in
the event of an emergency. The provisions of FACA could be applicable to a Level
2 group depending on the specific structure and operation of the group. The NPC
recommends that only individual views should be sought with a primary focus on
the exchange of facts and information. A GSA regulation specifically excludes
from FACA's coverage meetings in which only individuals' views, and not group
consensus views, are expressed. 41 CFR § 101-6.1004(i). Similarly, meetings only
for the purpose of exchanging facts and information are excluded from FACA. 41
CFR § 101-6.1004(1). Note, however, that when an agency recurrently uses a group
as a source of advice, or if the agency interprets the individuals' views as consen-
sus views, such meetings could fall within FACA.

Additionally, the NPC recommends that the composition of the group
should vary depending on the nature of the issue to be discussed. At least one fed-
eral court has recognized that variation in the composition of groups meeting
with federal officials places the consultations outside the scope of FACA. In Nader
v. Baroody, 396 F. Supp. 1231, 1232 (D.C. D.C. 1975), different groups met with offi-
cials of the federal executive branch and on occasion with the President during a
series of bi-weekly meetings. In concluding that the groups were not advisory
committees within the meaning of the Act, Judge Gesell noted: "The very vague-
ness and sweeping character of the [statutory] definition [of advisory committee]
permits a reading which could include . . . any . . . conference of two or more non-
government persons who advise the President." Judge Gesell refused to read the
definition that broadly and concluded that the bi-weekly meetings of the various
groups at the White House did not violate the Act.

The Supreme Court has recently rendered a decision that narrows the inter-
pretation of the definition of an advisory committee. In Public Citizen v. U.S.
Department of Justice, 109 S. Ct. 2558 (1989), the Court held that the privately
established ABA Standing Committee on Federal Judiciary was not an advisory
committee within the meaning of the Act, despite the fact that it consulted on a
recurring basis with the Justice Department concerning judicial nominations. In
so concluding, the Court limited the scope of the phrase "established and utilized"
by a federal agency to cover only committees established by the federal
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government and certain "quasi-public" organizations such as the National
Academy of Sciences. 109 S. Ct. at 2570.

The Court's interpretation of an advisory committee represents a significant
departure from prior, lower federal court interpretations. As a result of this deci-
sion, fewer groups advising federal agencies will be found by federal courts to be
advisory committees. Indeed, the subsequent District of Columbia Circuit case
Food Chemical News v. Young, 900 F.2d 328 (D.C. Cir. 1990), demonstrates that the
Act's reach has been shortened by that court's interpretation of Public Citizen as
applied to the facts and situation in Food Chemical News. In ruling that a group
of experts selected and managed by a private scientific organization pursuant to the
organization's contract with the FDA was not an advisory committee, the court
specifically noted that the Supreme Court's analysis in Public Citizen narrowed
prior interpretations of the Act. 900 F.2d at 332.

The preceding comments and GSA interpretations underscore GSA's clear
recognition of groups that fall within FACA's definition of an advisory commit-
tee: groups giving consensus advice and groups recurrently advising federal
officials. Furthermore, GSA has rejected the arguments that ad hoc groups and
one-time meetings be automatically excluded from FACA. Recent court decisions,
however, have limited the Act's coverage as noted above. The focus of the cases
involving FACA has been plaintiffs seeking injunctive relief forcing the sponsor-
ing agency to comply with the requirements of the Act.
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APPENDIX E

HISTORY OF U.S. OIL EMERGENCY ORGANIZATIONS
AND CURRENT PERSPECTIVES

The United States has responded with the assistance of oil industry person-
nel to two wartime emergencies, one during World War II, and the other during
the Korean War. Both of these efforts made extensive use of industry personnel
and expertise in dealing with the crisis. In World War II, the Petroleum
Administration for War (PAW) included industry personnel in its ranks, as well
as relying heavily on industry committees for advice, coordination, and imple-
mentation. During the Korean War, the Petroleum Administration for Defense
(PAD) drew the majority of its staff from industry, but with little duplication in the
form of industry committees.

Assembled in a wartime emergency, PAW and PAD were primarily con-
cerned with maximizing output from the existing refining and distribution infra-
structures in a situation where domestic crude oil supplies were adequate and the
United States was a major oil exporter. The focus was on providing additional fa-
cilities to produce and distribute the oil product needs for expanded civilian and
defense purposes, both in this country and abroad. Price controls and rationing
were administered by other agencies.

The threat of a nuclear attack on the United States and its likely disruption
of the U.S. petroleum system led in 1963 to the development of an organization to
deal with this type of an oil crisis. This organization, called the Emergency
Petroleum and Gas Administration (EPGA), was similar to PAW and especially to
PAD in its purpose, role, and organization. It relied heavily on a regional head-
quarters structure since it was designed to deal with the possibility of a nuclear
attack on a national headquarters location.

The EPGA was never activated to deal with a national emergency, but there
were several practice sessions to test its effectiveness. Moreover, in 1973-74, in re-
sponse to the Arab embargo, EPGA was poised to serve, and actually positioned for
a brief time in Washington. Its mission, however, was aborted because of strong
concerns about antitrust and conflict-of-interest issues. This appendix contains
copies of the organizational charts of each of the PAW, PAD, and EPGA organiza-
tions (see Figures E-1 through E-4).

In the 1981 National Petroleum Council study entitled Emergency Prepared-
ness for Interruption of Petroleum Imports into the United States, the focus was
directed at coping with a suddenly reduced supply of oil imports, but in an envi-
ronment where the domestic refining and distribution system presented few, if
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Figure E-1. Petroleum War Team.
SOURCE: Petroleum Administration for War, A History of the Petroleum Administration for War, 1941-1945, U.S. Government Printing Office, 1946.
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Figure E-2. Petroleum Administration for Defense.

SOURCE: "Petroleum Administration for Defense Plan of Organization," U.S. Department of the Interior, 1951.
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any, physical limitations due to war, terrorism, or similar threats to national
security. Its primary purpose was to address oil shortfall issues similar to those
which stemmed from the 1973-74 Arab embargo and the 1978-79 Iranian
revolution as well as those that could result from more severe U.S. import
disruptions of up to 4.6 million barrels per day.

In contrast, this report deals with an organization designed to be activated
only under the conditions outlined for the NDER trigger mechanism stated in the
Overview of this report. This organization would be called upon to assist the DOE
in dealing with conditions much different than those encountered by the PAW or
PAD during World War II and the Korean War. Some, but not necessarily all, of
these important differences are as follows:

® The United States is now dependent on imports for about 50 percent of its
oil consumption. These imports include significant quantities of finished
products, unfinished products, and intermediate feedstocks, all of which
are expected to increase in volume over time.

* Because of the above, a primary concern will be that of allocation and pri-
oritization of limited available supplies to military and essential civilian
needs.

® Programs to increase supplies of crude oil and other petroleum stocks
from domestic and other supply sources will be a top priority.

e Efficient use and distribution of the SPR crude oil supply will have an
equally high priority.

* The type and quality of fuels needed by the military have changed with
time.

e Essential civilian industries and services have also changed with time.

* International Energy Agency (IEA) and NATO obligations will need to be
addressed.

¢ Although the recent events in Eastern Europe and other Communist
countries appear to have lessened the threat of nuclear attack, the poten-
tial for such an attack from these or other nations, or by organized terror-
ism and sabotage, remains a possibility.

* Dependent on the degree of crude oil shortfall, individual refiners will
likely be disproportionately impacted. Programs to balance these effects
with geographic need for product supply to meet essential military and
civilian needs may be implemented by the government.
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The DOE, the NDER, and the oil industry need to be poised to respond to
these issues in a manner that addresses the specific circumstances of the actual war
crisis. As such, the approach should be to retain the flexibility to operate within a
range of competitive free-market conditions to the fullest extent possible in order
to extract maximum efficiency from the oil industry. Substantial government in-
tervention in an extreme war crisis should allow this free-market philosophy to
work, tempered by allocation and prioritization programs only to the degree neces-
sary to meet military and essential civilian needs and to avert irreparable damage
to the U.S. petroleum infrastructure.
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APPENDIX F

PETROLEUM NDER INTERACTION WITH
OTHER GOVERNMENT AGENCIES AND NDERS

The NDER Is a Government-Wide Program

The Federal Emergency Management Agency (FEMA) is the President's
agent for the National Defense Executive Reserve (NDER). Other agencies come to
FEMA for permission to have an NDER program and FEMA provides central co-
ordination and general rules for such programs. Each agency has complete control
of its own NDER program within the FEMA guidelines. FEMA does not interfere
with how each agency plans to use the NDER to augment its management during
a national security emergency such as mobilization or war. Thus, FEMA is the
umbrella under which the other agency NDER programs operate.

The following agencies have established NDER units:

Department of Commerce
Department of Defense
Department of Energy (3)
Department of the Interior
Department of Transportation (2)
Federal Emergency Management Agency
General Services Administration
Interstate Commerce Commission
National Communications System
Office of Personnel Management
Selective Service System

FEMA and several other agencies have substantial regional responsibilities
and have full time staff in the 10 standard federal regions. In a serious national
security emergency, they would expand staffs by activating NDERs.

Regional Considerations

The basic petroleum NDER organization outlined in this report is central-
ized at a single national location. The Department of Energy (DOE) currently has
small staffs located in several of the Federal Regional Headquarters cities, primar-
ily involved with energy conservation programs with the states. These staffs may
need to be expanded in an emergency situation requiring significant regional
emergency response activities such as the Continuity of Government (COG)
program.



The government's COG programs are decentralized, providing a potential
need for oil industry support at several locations. At each location, several indus-
try people may be needed to provide assessments and recommendations that re-
flect the overall nature of the oil business in the event the COG is activated.

The exact nature of the regional staffing requirements, particularly those re-
lating to the federal COG program, is best developed by the members of the
petroleum NDER program, who will have the opportunity to obtain security
clearances and participate in training exercises to get a better understanding of how
this requirement should be met. This report assumes that this staffing require-
ment can be met by temporary assignment or reassignment of reservists. As with
other parts of this study, this assumption is subject to change by those who actually
become members of this NDER organization.

Resource Management and Claimancy

In mobilization or war, the nation's security would require that priorities be
given to supporting the military and the supplies needed to support military activ-
ities. Each agency would be responsible for the adequacy of the resources under its
jurisdiction, and for obtaining the other resources needed by its resource indus-
tries. Thus the DOE, expanded in capability by the activation of its NDER units,
would have to coordinate (manage) the use of energy to meet essential military
and civilian needs as well as represent the energy industries to the Department of
Commerce for manufactured goods the energy industries need, and to the
Department of Transportation for air, truck, rail, and water transportation.

To the extent possible, much of the federal emergency capability is organized
to be done in the 10 federal regions, with appeals and national concerns decided at
national headquarters. To facilitate these interactions between agencies in the re-
gions, it would be important for the DOE to be located in the same city with these
other agencies, if not the same building. The expanded DOE regional staff previ-
ously referred to may be required if this type of action becomes significant.

Each agency, including the DOE, is responsible for all priority use of the re-
sources assigned as its responsibility in emergencies. Current plans give each
agency full responsibility for making decisions on what will get priority and what
will not. If there is disagreement, the question under consideration is raised to the
next higher level in both the resource agency and the claimant agency. This pro-
cess means that, if departmental Secretaries could not reach agreement, resolution
of disagreements would be the President's responsibility. In World War II, a War
Production Board was set up to resolve such problems instead of putting this bur-
den on the President. In any major conflict, it is possible that an equivalent board
may be established.



Organizational Interactions

The proposed petroleum NDER organization is intended to provide maxi-
mum flexibility for activation of only that portion of it which is justified by the na-
ture of the emergency. Interaction with other DOE NDER units and other agencies
and NDER units would vary according to the portions of the organization that are
activated. For example, if only the Emergency Supply and Distribution
Coordination staff of the petroleum NDER is activated, contact with other agencies
would likely be limited. However, contact with the other DOE NDER units would
also be likely in order to assess fuel switching capabilities, etc.

The Department of Defense's Defense Fuel Supply Center could be the first
non-DOE government organization needing coordination activities involving ac-
tivated oil industry reservists. They would help the Defense Fuel Supply Center
obtain petroleum products for the military if requirements were not being met by
normal business relationships. The next agency reservists might be involved with
could be FEMA. In its coordination role in emergency response, FEMA would
need to be kept aware of actions being taken by the DOE. Some of the reservists
could get involved with interagency working groups where they might report on
oil supply and demand assessments.

If the situation deteriorates so that the Assistant Directors of Supply
Planning and Claimant Priorities commence activation of some of staff, addi-
tional interagency communications will develop. Supply programs would be de-
veloped under policy guidance from the President or his delegate. Interagency
working groups would provide coordinated advice to the policymakers. Claimant
Priorities staff would present their requirements to the other resource agencies
such as the Department of Commerce for manufactured goods, the Department of
Labor for manpower, the Department of Transportation for transportation other
than pipelines, etc.

Authorities

The authority for the NDER and priority activities was given to the
President by the Defense Production Act of 1950.1 Emergency preparedness respon-
sibilities were delegated to each department and agency by Executive Order (EO)
12656 of November 18, 1988. Emergency Authorities of the Defense Production
Act were delegated to the departments and agencies by EO 10480 of August 14, 1953,
as amended. A new Executive Order for this delegation is in the process of review.
EO 10480 provides for administering defense mobilization programs. It delegates

IThis report's discussions are based on the presumption that Congress will eventually renew
the DPA, which expired on October 20, 1990. However, FEMA has advised the DOE and other
agencies that in their opinion, alternative authority for some NDER activities is contained in the
National Security Act of 1947, as amended. 50 U.S.C. 401 et seq.
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to the Secretary of Energy priorities and allocation authority for electric power,
petroleum, natural gas, and solid fuels (coal). It gives FEMA responsibility for co-
ordinating all Executive Branch mobilization activities except:

e EO 11790, as amended by EO 12038, provides that as an exception to EO
10480, the Secretary of Energy can exercise authority for energy produc-
tion, use, control, distribution, and allocation, without approval, ratifica-
tion, or other actions of the President or any other Executive Branch offi-
cial.

e The definitions included in EO 10480 include: The term "petroleum"
shall mean crude oil and synthetic liquid fuel, products, and associated
hydrocarbons, including pipelines for the movement thereof. The term
"gas" shall mean natural gas and manufactured gas, including pipelines
for the movement thereof.

The DOE Organization Act provides authority for the Energy Information
Administration to require data input from industry. Those data requirements
may be increased during an emergency.

In a serious national security emergency that required the activation of the
NDER, it is likely that the Congress would enact additional authorities, intended
to meet specific additional needs.
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APPENDIX G

QUALIFICATIONS, TRAINING, MOBILIZATION,
AND TERMINATION OF RESERVISTS

The purpose of this appendix is fourfold. Specifically this section addresses:

General qualifications of reservists
Training the reserve

Mobilization procedures

Reappointment, transfer, and termination.

General Qualifications of Reservists

The National Defense Executive Reserve (NDER) is a federal government
program that provides a reserve of highly qualified individuals from industry, or-
ganized labor, professional groups, and the academic community to serve in exec-
utive positions in the federal government during times of national emergency.

The Responsible Agency

The administration of each NDER unit is the responsibility of the agency
sponsoring the unit. For a petroleum NDER, the responsible agency is the
Department of Energy (DOE). The DOE is responsible for recruitment (though oil
company management will identify NDER candidates), security clearance, train-
ing, travel, pay, personnel records, and other administrative matters.

Qualifications

Candidates for the reserve must meet the following criteria:
e They must be citizens of the United States.

* They cannot be members of the Ready Reserve (including the National
Guard), retired military personnel with mobilization orders, active
federal employees, or state and local government employees with emer-
gency assignments. In addition, people campaigning for, or elected to,
public office may not be eligible.

® Prospective members must possess the qualifications required to perform
their planned emergency assignments.

If qualified, NDER members are appointed to serve for a minimum of three
years.

G-1



Training the Reserve

The Defense Production Act authorizes the government to train "a nucleus
executive reserve." The DOE responds to this mandate by conducting regular
training sessions for its NDERs.

DOE Training Program

DOE periodically conducts training sessions for NDERs. Topics covered
include:

e Threats to the Emergency System—The focus is on the roles of applicable
government agencies and NDERs.

¢ Organization for Emergencies—Topics include federal and DOE organi-
zations for emergencies. Role of federal agencies in resource allocation is
also covered.

e Serving as a Reservist—Topics include legal status, conflict of interest,
security clearance, and personal preparation in times of emergency for
NDERs.

e Public and Media Relations—General topic of dealing with the media on
topics of controversy.

* Mini-Exercises—Scenarios used to raise and resolve questions about roles
and the authorities of NDERs and the DOE.

e Simulation Exercises—Simulates emergency situations and requires
teams to respond to demands and prioritize competing demands.

The DOE maintains other training tools as well, including: Desktop exer-
cises, home-study exercises, Federal Emergency Management Agency (FEMA) con-
ferences and courses, intra-agency exercises, and courses at the National Defense
University. The NPC recommends that the industry work closely with the DOE to
establish a training program that satisfies the needs of FEMA and the industry. It
is important that training sessions be brief and meaningful in order to ensure the
participation of the type of key industry personnel identified in the previous sec-
tion on staffing. More specific recommendations are contained in the section of
Chapter Three on the petroleum NDER.

Funding

The cost of training sessions should be shared by the oil industry and the
DOE. It is suggested that the industry cover the cost of salaries and travel expenses
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of the reservists, and the DOE cover other costs of the exercise such as training fa-
cilities, communications, training materials, etc.

The likely demands on industry personnel within and between the various
components of this structure must be addressed during training sessions.
Accordingly, it is imperative that simulation exercises be conducted to prepare
NDER representatives for working within the proposed structure. Such exercises
are best developed jointly by the DOE and industry. It is expected that modifica-
tions to the organization, the job descriptions, and the proposed interaction among
the various parts will emerge and prove useful.

Mobilization Procedures
Activation

The Department of Energy will activate reservists (by way of an activation
notice) only in a national defense emergency. The activation notice will contain
information on reporting locations. Upon reporting, reservists are to bring all
previously issued documents, including ID cards. Reservists can be activated in
three ways:

e The President can authorize activation.

e The Director of FEMA can recommend that the President authorize
NDER activation, and the President could agree to do so.

e Agencies having NDERs could ask the FEMA Director to recommend that
the President authorize NDER activation, or agency heads could apply
directly to the President.

If there is general authority to activate NDER members, the sponsoring
agency may call up their own reservists as they deem appropriate—individually or

as units.

Procedures Upon Activation

The activation procedures depend on a reservist's status.

e An NDER being activated as a WOC ("without compensation" employee)
must complete application forms related to Waiver of Compensation (SF
171) and the Financial Interest Holdings (DOE 3735.1). In addition, the
DOE will have to file in the Federal Register a DPA disclosure regarding
the WOC position with information on the proposed appointee. The re-
servist will then take the Oath of Office.

G-3



e An NDER who is being activated as a full-time paid federal employee
(such as Director, Deputy Director) will update form SF 171 and the
Financial Interest Holdings form (DOE 3735.1).

* Dependent upon the duration of the activation, physical relocation and
the cost of relocation of the reservist and reservist's family wil<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>