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DOE’s NEPA and Floodplain/Wetlands Procedures: Federal Register Notices, 1978–2024 

10 CFR Part 1021: NEPA Implementing Procedures  

1. February 21, 1978, 43 FR 7232. 10 CFR Parts 208, 721, 1021; Compliance with the National 
Environmental Policy Act; Proposed Rulemaking; Public Hearing 

2. July 18, 1979, 44 FR 42136. Proposed Guidelines for Compliance with the National Environmental Policy Act 

3. August 6, 1979, 44 FR 45918. 10 CFR Parts 208, 711, 1021; Compliance with the National 
Environmental Policy Act; Notice of Final Rulemaking 

4. March 28, 1980, 45 FR 20694. Compliance with the National Environmental Policy Act; Final Guidelines 

5. August 11, 1980, 45 FR 53199. Compliance with the National Environmental Policy Act; Amendment 
to Guidelines 

6. November 26, 1980, 45 FR 78756. Compliance with the National Environmental Policy Act; Final Guidelines 

7. December 17, 1980, 45 FR 82987. Compliance with the National Environmental Policy Act; Amendment 
to Guidelines 

8. July 16, 1981, 46 FR 36884. Compliance with the National Environmental Policy Act; Amendments to 
the DOE NEPA Guidelines 

9. February 23, 1982, 47 FR 7976. Compliance with the National Environmental Policy Act; Amendments to 
the DOE NEPA Guidelines 

10. November 22, 1982, 47 FR 52499. Compliance with the National Environmental Policy Act; Amendments 
to the DOE NEPA Guidelines 

11. January 6, 1983, 48 FR 685. Compliance with the National Environmental Policy Act; Amendments to 
the DOE NEPA Guidelines 

12. February 25, 1985, 50 FR 7629. Compliance with the National Environmental Policy Act; Amendments to 
the DOE NEPA Guidelines 

13. May 22, 1986, 51 FR 18867. Compliance with the National Environmental Policy Act; Amendments to 
the DOE NEPA Guidelines 

14. January 7, 1987; 52 FR 659. Compliance with the National Environmental Policy Act; Amendments to 
the DOE NEPA Guidelines 

15. December 15, 1987, 52 FR 47662. Compliance with the National Environmental Policy Act; Amendments 
to the DOE NEPA Guidelines; Notice 

16. August 9, 1988, 53 FR 29934. Compliance with the National Environmental Policy Act; Amendments to 
the DOE NEPA Guidelines 

17. March 27, 1989, 54 FR 12474. Compliance with the National Environmental Policy Act; Amendments to 
the Guidelines 

18. April 6, 1990, 55 FR 13064. Compliance with National Environmental Policy Act; Amendments to 
Guidelines; Notice 
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19. September 7, 1990, 55 FR 37174. Compliance with the National Environmental Policy Act; Amendments 
to DOE Guidelines 

20. November 2, 1990, 55 FR 46444. 10 CFR Part 1021. National Environmental Policy Act 
Implementing Procedures; Proposed Rule 

21. April 24, 1992, 57 FR 15122. 10 CFR Part 1021. National Environmental Policy Act Implementing 
Procedures and Guidelines Revocation; Final Rule and Notice 

22. February 20, 1996, 61 FR 6414. 10 CFR Part 1021. National Environmental Policy Act 
Implementing Procedures; Proposed Rule 

23. July 9, 1996, 61 FR 36222. 10 CFR Part 1021. National Environmental Policy Act Implementing 
Procedures; Final Rule 

24. July 9, 1996, 61 FR 35990. 10 CFR Part 1021. National Environmental Policy Act Implementing 
Procedures; Proposed Rule; Limited Reopening of the Comment Period 

25. December 6, 1996, 61 FR 64603. 10 CFR Part 1021. National Environmental Policy Act Implementing 
Procedure; Final Rule 

26. November 18, 2002, 67 FR 69480. 10 CFR Parts 1021 and 1022. Compliance with Floodplain and 
Wetland Environmental Review Requirements; Proposed Rule 

27. August 27, 2003, 68 FR 51429. 10 CFR Parts 1021 and 1022. Compliance with Floodplain and 
Wetland Environmental Review Requirements; Final Rule 

28. November 28, 2006, 71 FR 68727. 10 CFR Parts . . . 1021 ...... Technical Amendments: Transfer of Office 
 Functions and Removal of Obsolete Regulations 

29. January 3, 2011, 76 FR 214. 10 CFR Part 1021. National Environmental Policy Act Implementing 
Procedures; Notice of proposed rulemaking and public hearing 

30. October 13, 2011, 76 FR 63764. 10 CFR Part 1021. National Environmental Policy Act 
Implementing Procedures; Final Rule 

31. May 1, 2020, 85 FR 25340. 10 CFR Part 1021. National Environmental Policy Act Implementing 
Procedures; Notice of proposed rulemaking and request for comment 

32. December 4, 2020, 85 FR 78197. 10 CFR Part 1021. National Environmental Policy Act 
Implementing Procedures; Final rule 

33. November 16, 2023, 88 FR 78681. 10 CFR Part 1021. National Environmental Policy Act Implementing 
Procedures; Notice of proposed rulemaking and request for comment 

34. April 30, 2024, 89 FR 34074. 10 CFR Part 1021. National Environmental Policy Act Implementing 
Procedures; Final rule 
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10 CFR Part 1022: Compliance with Floodplain and Wetland Environmental Review Requirements  

1. July 19, 1978, 43 FR 31108. 10 CFR Part 1022. Compliance with Floodplain/Wetland Environmental Review 
Requirements; Proposed Rule 

2. March 7, 1979, 44 FR 12594. 10 CFR Part 1022. Compliance with Floodplain/Wetland Environmental 
Review Requirements; Final Rule 

3. November 18, 2002, 67 FR 69480. 10 CFR Parts 1021 and 1022. Compliance with Floodplain and Wetland 
Environmental Review Requirements; Proposed Rule 

4. August 27, 2003, 68 FR 51429. 10 CFR Parts 1021 and 1022. Compliance with Floodplain and Wetland 
Environmental Review Requirements; Final Rule 
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DOE’s NEPA and Floodplain/Wetlands Procedures: Chronology of Federal 

Register Notices, with brief descriptions 

10 CFR Part 1021 – NEPA Implementing Procedures  

1. February 21, 1978, 43 FR 7232. 10 CFR Parts 208, 721, 1021; Compliance with the National Environmental 
Policy Act; Proposed Rulemaking; Public Hearing 

Proposed establishing Part 1021 of Chapter X of Title 10 of the CFR. 

2. July 18, 1979, 44 FR 42136. Proposed Guidelines for Compliance with the National Environmental Policy 
Act 

Proposed DOE NEPA Guidelines. 

3. August 6, 1979, 44 FR 45918. 10 CFR Parts 208, 711, 1021; Compliance with the National Environmental 
Policy Act; Notice of Final Rulemaking 

Established Part 1021 of Chapter X of Title 10 of the CFR. The rulemaking provided for DOE adoption of the 
CEQ regulations and revocation of the NEPA regulations of predecessor agencies. (Effective July 30, 1979) 

4. March 28, 1980, 45 FR 20694. Compliance with the National Environmental Policy Act; Final Guidelines 

Issued final DOE NEPA Guidelines for implementing the procedural provisions of NEPA as required by CEQ. 

5. August 11, 1980, 45 FR 53199. Compliance with the National Environmental Policy Act; Amendment to 
Guidelines 

Proposed 5 CXs for actions under Title II and Title III of the Powerplant and Industrial Fuel Use Act of 1978. 

6. November 26, 1980, 45 FR 78756. Compliance with the National Environmental Policy Act; Final Guidelines 

Adopted procedures for major system acquisition projects involving competitive procurement. 

7. December 17, 1980, 45 FR 82987. Compliance with the National Environmental Policy Act; Amendment to 
Guidelines 

Proposed adding a CX for actions involving petroleum substitutes. 

8. July 16, 1981, 46 FR 36884. Compliance with the National Environmental Policy Act; Amendments to the 
DOE NEPA Guidelines 

Proposed adding 11 categorical exclusions and modifying 3 existing EA classes of action. 

9. February 23, 1982, 47 FR 7976. Compliance with the National Environmental Policy Act; Amendments to 
the DOE NEPA Guidelines 

Adopted amendments (adding 16 new CXs and modifying 3 existing EA or EIS classes of actions) proposed 
on August 11, 1980 and July 16, 1981. Withdrew the CX regarding petroleum substitutes proposed on 
December 17, 1980. 

10. November 22, 1982, 47 FR 52499. Compliance with the National Environmental Policy Act; Amendments 
to the DOE NEPA Guidelines 

Proposed adding 8 new CXs applicable to Power Marketing Administrations. 

11. January 6, 1983, 48 FR 685. Compliance with the National Environmental Policy Act; Amendments to the 
DOE NEPA Guidelines 

Amended DOE NEPA Guidelines to add 8 new CXs applicable to Power Marketing Administrations 
(proposed on November 22, 1982). 
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12. February 25, 1985, 50 FR 7629. Compliance with the National Environmental Policy Act; Amendments to 
the DOE NEPA Guidelines 

Proposed adding 8 new classes of actions (including 7 new CXs, 1 for EAs), modifying 4 existing classes of 
action, and removing 1 EA class of actions from the DOE NEPA Guidelines. 

13. May 22, 1986, 51 FR 18867. Compliance with the National Environmental Policy Act; Amendments to the 
DOE NEPA Guidelines 

Proposed adding the permanent cogeneration exemption authorized under Title II of the Powerplant and 
Industrial Fuel Use Act of 1978 to the list of CXs in the DOE NEPA Guidelines. 

14. January 7, 1987; 52 FR 659. Compliance with the National Environmental Policy Act; Amendments to the 
DOE NEPA Guidelines 

Amended the DOE NEPA Guidelines by adding the permanent cogeneration exemption CX proposed on 
May 22, 1986. 

15. December 15, 1987, 52 FR 47662. Compliance with the National Environmental Policy Act; Amendments 
to the DOE NEPA Guidelines; Notice 

Amended the DOE NEPA Guidelines to reflect the classes of action proposed on February 25, 1985, and 
republished the DOE NEPA Guidelines (Sections A-C, amended Section D in their entirety). 

16. August 9, 1988, 53 FR 29934. Compliance with the National Environmental Policy Act; Amendments to the 
DOE NEPA Guidelines 

Proposed to amend the DOE NEPA Guidelines by adding a CX involving the approval or disapproval for an 
import/export authorization for natural gas under Section 3 of the Natural Gas Act, in cases not involving 
new construction. Also proposed to change the status of one class of actions from requiring an EIS to 
requiring an EA. 

17. March 27, 1989, 54 FR 12474. Compliance with the National Environmental Policy Act; Amendments to 
the Guidelines 

Amended the DOE NEPA Guidelines to reflect the new CX and change of status of an existing class of action 
from requiring an EIS to requiring an EA, as proposed on August 9, 1988. 

18. April 6, 1990, 55 FR 13064. Compliance with National Environmental Policy Act; Amendments to 
Guidelines; Notice 

Proposed to amend the DOE NEPA Guidelines by adding three new CXs that concern: removal actions 
under CERCLA, improvements to environmental control systems, and site characterization and 
environmental monitoring under CERCLA and RCRA. 

19. September 7, 1990, 55 FR 37174. Compliance with the National Environmental Policy Act; Amendments to 
DOE Guidelines 

Amended the DOE NEPA Guidelines to add the three new CXs (with changes) proposed on April 6, 1990. 

20. November 2, 1990, 55 FR 46444. 10 CFR Part 1021. National Environmental Policy Act Implementing 
Procedures; Proposed Rule 

Proposed a rule that would revise 10 CFR Part 1021, revoke the DOE NEPA Guidelines, and adopt the CEQ 
regulations implementing NEPA. 

21. April 24, 1992, 57 FR 15122. 10 CFR Part 1021. National Environmental Policy Act Implementing 
Procedures and Guidelines Revocation; Final Rule and Notice 

Adopted the revisions proposed on November 2, 1990, with certain changes, codifying them at 10 CFR Part 
1021. 
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22. February 20, 1996, 61 FR 6414. 10 CFR Part 1021. National Environmental Policy Act Implementing 
Procedures; Proposed Rule 

Proposed revisions to the lists of typical classes of actions in Subpart D and other proposed changes that 
pertained to the DOE requirement for an implementation plan for each EIS and DOE’s required content for 
FONSIs. Also, DOE proposed to clarify its public notification requirements for RODs. 

23. July 9, 1996, 61 FR 36222. 10 CFR Part 1021. National Environmental Policy Act Implementing Procedures; 
Final Rule 

Amended the DOE NEPA regulations to reflect proposed revisions and additions outlined on February 20, 
1996. However, DOE deferred consideration of proposed amendments to Subpart D that related to power 
marketing administrations. [see FR notice below which reopened the comment period.] 

24. July 9, 1996, 61 FR 35990. 10 CFR Part 1021. National Environmental Policy Act Implementing Procedures; 
Proposed Rule; Limited Reopening of the Comment Period. 

Reopened the comment period for certain categories of actions primarily related to DOE’s power 
marketing activities. 

25. December 6, 1996, 61 FR 64603. 10 CFR 1021. National Environmental Policy Act Implementing Procedure; 
Final Rule 

Amended the DOE NEPA regulations to incorporate changes primarily related to DOE’s power marketing 
activities by expanding or clarifying existing classes of actions. 

26. November 18, 2002, 67 FR 69480. 10 CFR Parts 1021 and 1022. Compliance with Floodplain and Wetland 
Environmental Review Requirements; Proposed Rule 

Proposal to amend the DOE floodplain and wetland environmental review requirements to add flexibility 
and remove unnecessary procedural burdens. 

27. August 27, 2003, 68 FR 51429. 10 CFR Parts 1021 and 1022. Compliance with Floodplain and Wetland 
Environmental Review Requirements; Final Rule 

Revised the DOE floodplain and wetland environmental review requirements to simplify DOE public 
notification procedures for proposed floodplain and wetland actions, exempting additional actions from 
the floodplain and wetland assessment provisions of these regulations, providing for immediate action in 
an emergency, etc. 

28. November 28, 2006, 71 FR 68727. 10 CFR Part 1021. Technical Amendments: Transfer of Office Functions 
and Removal of Obsolete Regulations 

Technical amendment that transferred certain functions related to DOE’s responsibilities under NEPA to the 
Office of the General Counsel. 

29. January 3, 2011, 76 FR 214. 10 CFR Part 1021. National Environmental Policy Act Implementing 
Procedures; Notice of proposed rulemaking and public hearing 

Proposal to amend the DOE NEPA regulations by adding 20 new CXs and removing two CXs, one EA category, 
and two EIS categories. 
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30. October 13, 2011, 76 FR 63764. 10 CFR Part 1021. National Environmental Policy Act Implementing 
Procedures; Final Rule 

Amended the DOE NEPA regulations by adding 20 new CXs and removing two CXs, one EA category, 
and three EIS categories. 

31. May 1, 2020, 85 FR 25340. 10 CFR Part 1021. National Environmental Policy Act Implementing Procedures; 
Notice of proposed rulemaking and request for comment 

Proposed amending one CX, and removing one CX, one EA, and two EIS classes of actions relating to 
authorizations under the Natural Gas Act. 

32. December 4, 2020, 85 FR 78197. 10 CFR Part 1021. National Environmental Policy Act Implementing 
Procedures; Final rule 

Amended the DOE NEPA regulations by amending one CX, and removing one CX, one EA, and two EIS classes 
of actions relating to authorizations under the Natural Gas Act, as proposed on May 1, 2020. 

33. November 16, 2023, 88 FR 78681. 10 CFR Part 1021. National Environmental Policy Act Implementing 
Procedures; Notice of proposed rulemaking and request for comment 

Proposal to amend the DOE NEPA regulations by adding one CX and revising two CXs as well as making 
conforming changes to related sections of DOE’s NEPA regulations. 

34. April 30, 2024, 89 FR 34074. 10 CFR Part 1021. National Environmental Policy Act Implementing Procedures; 
Final rule 

Amended the DOE NEPA regulations by adding one CX and revising two CXs as well as making conforming 
changes to related sections of DOE’s NEPA regulations. 

10 CFR Part 1022 – Floodplains and Wetlands 

1. July 19, 1978, 43 FR 31108. 10 CFR Part 1022. Compliance with Floodplain/Wetland Environmental 
Review Requirements; Proposed Rule 

Proposal to establish DOE floodplain and wetland environmental review requirements to 
implement Executive Orders 11988 and 11990. 

2. March 7, 1979, 44 FR 12594. 10 CFR Part 1022. Compliance with Floodplain/Wetland Environmental 
Review Requirements; Final Rule 

Establishment of DOE floodplain and wetland environmental review requirements to implement 
Executive Orders 11988 and 11990. 

3. November 18, 2002, 67 FR 69480. 10 CFR Parts 1021 and 1022. Compliance with Floodplain and 
Wetland Environmental Review Requirements; Proposed Rule 

Proposal to amend the DOE floodplain and wetland environmental review requirements to add flexibility 
and remove unnecessary procedural burdens. 

4. August 27, 2003, 68 FR 51429. 10 CFR Parts 1021 and 1022. Compliance with Floodplain and Wetland 
Environmental Review Requirements; Final Rule 

Revised the DOE floodplain and wetland environmental review requirements to simplify DOE public 
notification procedures for proposed floodplain and wetland actions, exempting additional actions from 
the floodplain and wetland assessment provisions of these regulations, providing for immediate action in 
an emergency, etc. 
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culls shall be determfned on the basis 
of such definition and fn accordance 
with such classification. 

14. Section 932.52 is revised to read: 

5 932.52' Outgoingregulations. 
(a) Minimum standards for pack-

aged olives. No handler shall use p r e
cessed olives in the production of 
packaged olives or ship such packaged
olives unless they have first been in-
spected as required pursuant to 
8 932.53 and meet each of the follow-
Ing applicable requirements:

(1) Csnqed ripe olives, other than 
those of the "tree-ripened" type, shall 
grade a t  least U.S. .Grade C, as such 
grade is defined in the then current 
US. Standards for Grades of Canned 
Ripe Olives or asmodified by the com-
mlttee, with the approval of the Secre-
tsry for purposes of this part.

(2) Canned whole ripe olives, other. 
than those of the "tree-ripened" type,
shall confonn to the she designations 
set forth fq the then current US. 
Standards for Grades of Canned Ripe
Olives. or such other sizes by variety 
or variety group as may be recom-
mended by the committee and ap-
proved by the Secretary.

(3) Subject to the provisions set 
forth fn subparagraph (4) of this para-
graph, processed olives to be used fn 
the production of canned pitted ripe
olives, other than those of the "tree-
ripened" type, shall meet the same 
she requirements as pwcribed pursu-
ant to subparagraph (2) of this para-
graph. Olives smaller than those so 
prescrlbed, as iecommended by the 
committee and au~rovedbs  the Secret 

PROPOSED RULES 

(7) Foi the purposes of this part the 
committee may, with the approval of 
the Secretary, specify the styles of 
olives, including the requirements
with respect thereto, for limited use. 

CFR Doc 78-4512Filed 2-17-78; 8:45 am3-

Food S*ly and Quality SarvIca 

.I7CFR Part 28581 

U.S. !ZANDARDS FOR GRADES OF ICE CREAM 

Study Dmfi 

AGENCY: Food Safety and Quality
Service, USDA. 
ACI'ION: Advance notice of proposed
rulemaking. 
sUMMARY: The Poultry and' Dairy
Qualfty Division of the Food safety
and Quality Service, U.S. Department
of Agriculture, has study drafts avail-
able for 'review and comments in its 
consideration of proposed U.S. Stan-
dards for Grades of Ice Cream. 
DATE: Commentsmust be received by
April 15,1978. 
ADDRESS: Send requests for study
drafts and comments to: Richard W. 
Webber, Assistant Chief, Dairy Sec-
tion, Standardization Branch, Poultry
and Dairy Quality .Division, Food 
Safety and Quality Service. U.S. De-
partment of Agriculture. Washington,
D.C. 20250. 
FOR FURTHER ZNFORMATION 
CONTACE 

Richard W. Webber, 202-447-7473. 
tary, may be aufhorfied, Gcludtng au: 
thorization by variety or variety 
groups, for limited use. Each such 
midmum size may also include a size 
tolerance (specified as a percent) as 
recommended by the committee. and 
approved by the Secretary.

(4) The Secretary may, upon recom-
mendation of the committee, restrict 
the total quantity of limited use size 

.olives for Ifmlted use during any crop 
year. Such restricted quantity ihall be 
apportioned among the handlers by
applying a percentage established an-
nually By the Secretary upon recom-
mendation by the committee, to each 
handler's total receipts of limited use 
olives during such crop year.

(5) Canned r b e  olives of the "tree-
ripened" type and. green oIives shall 
meet such grade, size, and pack re-
quirements as w be established by
the Secretary based upon the recom-
mendation of the committee or-other 
available information. 
(6)The size designations us& in thls 

section mean the size designations.de-
scribed in paragraph ta)(l)(ii) of 
8 932.51. 

SUPPUCNENTARYINJFORMATION: 
The preliminary proposal for grades
for ice cream was developed following
USDA's request for public comments 
on the feasibiltty of setting UP a grad-
ingsystem for b e  cream (42 FR 56717. 
October 28, 1977). Of the 396 com-
ments received, 240 expressed interest 
in having grade standards for ice 
cream. 23 were opposed, and the rest 
expressed no opinion.

Official voluntary U.S. grade stan-
dards for ice cream vrould provide a 
uniform and nationally recognized 
system for identifying the quality of 
the product to consumers. If quallty
grade standards are established,manu-
facturers that are interested may Men-
tify consumer packages of their ice 
cream with the appropriate U.S. grade 
to infonn consumers of the quality of 
ice cream they are buying.

In the development of this draft 
standard, the Department conferred 
with various recognized experts in the 
manufacturing of ice cream to obtain 

.technical advice. This information, to-
gether with technical data, knowledge.
and experience within the Depsrt-

ment, forms a basis for establishing
th&draft standard. The concepts and 
basis for the gradlng procedure have 
been used for many years by colleges,
unfretsities, and the ice cream indus-
try to evaluate the quality of he 
cream. 

The standard would be implementad 
on a voluntary basls and a chnrge
made for the Department's services, 
When ice cream Is officially graded,
the regulations governing the inspcc*
tion and gradlng services of mnnufnc-
tured or processed dalry produots
would be in effect. These regulations
require all dairy ingredients and the 
finished product to be produced in n 
USDA-approved plant. The regulna
tions also provide for the use of offla 
cia1 identification to indlcnte the U.S. 
grade on consumer packages. The U.S, 
grade would be determined on the fin. 
ished ice cream in consumer packases.

This advance notlce of proposed ru. 
lemakhg is issued under the uuthorlty
of the Agricultural Marketing Act of 
1946 (60 Stat. 1087. ns amended; 7 
U.S.C. 1621). 

Done a t  W=hlngton, D.C., thls 16th 
day of February 1978. 

ROBERTArfoEL01~1, 
Adminblrator. 

IFRDoc. 78-4884Filed 2-17-78; 8:45 am1 

DEPARTMENT OF ENERGY 

110CFR Parts204711, and 10111 

COMPLIANCE WITH THE NATIONAL 
ENVIRONMENTALPOLICY ACT 

AGENCY: Department of Energy. 
ACI'ION: Notice of proposed rulernnk-
ing and public hearing. 
SUMMARY: The Department of 
Energy (DOE) hereby gives notice of a 
proposal to establish Part 1021 of 
Chapter X of Title 10 of the Code of 
Federal Regulations, provldine for 
comaliancewfth the National Envlron-
m&kI Policy Act (NEPA). Wrltten 
comments will be recelved and a publb
hearing will be held with respect to 
this proposal.

The proposed regulations are based 
primarily on policies and procedures
which governed compliance with 
NEPA in the Federal Energy Admlnls-
tration (FEA),the Energy Rescnrch 
and Development Administrution 
(ERDA), and the Federal Power Com-
mission (FPC).the three mafbr con-
stituent agenck whose functions wero 
transferred to DOE. In uddltion, cer* 
tafn inftiatives. designed to meet the 
emerging NEPA responsibllitics of 
DOE, have been incorporated. These 
regulations will be n~plicableto all 
ormhational unlts of DOE, except the 
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Federal Ehergy Regulatory Commis-
sion <EERC), which has indicated its 
intention to issue NEPA reaatfons 
gene--combtent with those pro-
p a d  herein. 
DATES: Comments must be recelved 
on or before April 10. 1978; request to 

,sseak by March 10.1978; hearing test!-
~ -

mony by March 24; 1978:h e 6  date: 
March 30.1978. 
ADDRESSES domments and requests 
to speak to Box RY. Department of 
Ebergy, Public Hearing Management,
Room 2313,2000 M Street NW.,Wash-
fngton. D.C. 20461. Hearhg locatfon: 
Room 3000A. Federal Building, 12th 
and PennsylvaniaAvenue NW.,Wash-
intson.D.C. 
FOR - FUFLTHER RWORMATION 
CONTACE 
- dobert J. Stern. Officenf the Assb-

tant Secretary for Environment,
Room 7121. Federal Building, 12th 
and Penns~lvania Avenue NW.. 

.WashiIlgtOn. D.C. 20461, 202566-
9760. 

SUPPLEMENTARYINFORMATION: 
LBackmound. 
ILTheProposedRegulations. 
IILComment Procedure. 

& NATIONAL -ONMENTAL POLICY ACT 

The National E$vironmental Policy
.Act of 1969, 42 U.S.C, 4321 et  seq., re-
quires that Federal agencfes give a p
propriate weight to factors sffectlng
the human environment during all 
stages of their decislonmaklnn process.
Iu t h i s  connection. NEPB-kquires
Federal -agencies to prepare detafled 
statements on propodj  for major 
Federal actions significantly sffeting
the quality of the human envfron-
ment. 

B.DEPARTMENT OF ENERGY 

The Department of Energy Orgad-
zation Act (the Act); 42 U.S.C. 7101 et  
seq.. transferred to DOE the functions 
of ERDk FEA and FPC as well as 
&ern-related functions -of various 
other Federal agencies and depart-
ments. As provided in section 705 of 
the Act. the regulati- in effect on 
October 1.1977, for the various agen-
cies whose functions were transferred 
toDOE continue fn effect with respect 
to those functions until superseded,
modiffed or revoked by'.regulations
promulgated by the Secretary of DOE 
or by FERC'for functions under their 
respective jurisdlctfons.

When promulgated, these reg-
tions wiU be applicable to all functions 
transferred to DOE (except those 
fupctiom transferred to EERC) and 
will supersede and effect a revocation 
of the NEPa regulatlons promulgated
by ERDA (10 Cl?R Part 711) and FEA 
(10 Cl?R Part 208). NEPA regulstlons 

relating to other functfons transferred 
to the Secretary of DOE will be super-
seded to the extent that they affect 
functfons transferred to the Secretary
of DOE. m e  NZFA regulations relat 
ing to functfons transferred to FERC 
will remafn applfcable to FERC ac-
tions until superseded, modlffed, or re-
voked by FERC. FERC has Indcoted 
its intention to Issue, in a tlmely 
manner, NEPA regulatfons generally
consistentwith those proposed h e r e h  

The proposed remlatlons establish 
general polIc1e.s and procedures for 
compliance with NEPA by a l l  units of 
DOE other than FERC.Pendlng odop
tfon of final regulatfons, DOE wilI, to 
the exfeat feaslble, carry out its NEPa 
responsfbflItfespursuant to the regula-
tions now In effect, and will fnterpret
such regulations in a manner consls-
tent with the pollcfes and procedures
proposed todsg. 

In establlshlng polIcfes and proce-
dures for DOE compliance with 
NEPA. the regulations attempt to 
assure that environmental factors are 
considered by DOE in itsplanning and 
decisionmaking. To the extent pmctb
cable, coordInatfon of other Federal 
environmentalreview and consultation 
requirements shall also be carried out 
thrdugh the NEPAprocess. 

A. APPLICABILITY 

The regulations will apply to a l l  or-
ganizatlonal uniti of DOE except
FERC and will affect new and con-
tinuing DOE projects and prognms
The regulatlons also will apply to the 
establishment or rnodlff~ffon by DOE 
texcludlng FERC) of other rpilatioxm
and pollcfes.

The proposed regulatlons speclfy
certain classes of acffons that have 
been determfned not to be major Fed-
eral actions signif1cantlOaffecting the 
quality of the human envIro~lment 
and that, therefore. arenot subject to 
the requirements of the regulatfons
The regulations further meclly other 
classes of actlons that, except Ln un-
usual clrcumshces, will not requlre
the preparation of an environmental 
assessment (EA)or an environmental 
impact statement (EIS). . 

Subpart B of Part 1021 establishes 
procedures governing preparation and 
review of ENS,whlch are required for 
proposed DOE actions when i t  b un-
clear whether anEIS fs required. ENS 
shall include, as appropriate, a brief 
descriptionof the proposed actlon and 
its ieasonable alternatives, and an 
analysisof thelr probable kvironmen-
tal Impacts. EA's shall be reviewed 
against the criterla set forth in Sub-
part C to determine whether an EIS Is 
required for a proposed actlon. When 

an EA hasbeen prepared and a deter-
rduation made not to prepare an EIS 
on a proposed nction. a negative deter-
mlnation (ND)that briefly deslnies 
the pmposed action. and the mkions , 
for not preparing an EIS, wil l  be pre-
pared. 

Requirements assodated with p r m
aratlon and drculatfon of EIS's are 
containedin Subpart C. 

1. Need for an EZX In determining
whether anEIS is repuired, DOE shall 
consider: (a) The msgnftude of the 
action in terms of the extent of DOE 
control and the sfze of the commit-
ment of resources involved; and (bl
the slBniLlcance of the environmental 
Impacts in terms of the cumulative 
Impact of the proposed action and re-
lated Federalactions; the potentfal for 
envlmnmental degradation and cur-
tailment of the range of benefidal 
uses of the environment; the effects 
on important, scarce, or nonrenewable 
resources; the presence of responsible
opposlng vim con- the envi-
ronmental impacts; and the unique
characteristfcs of the environment to 
be affected. 

2. Conlent and CfrcuIaffonofEZS's. 
Gened guidance for the content of 
EIS's fseantalned fnSubpartD. Proce-
dures for prepearation a i d  drctiktion 
of draft and flnalELSesare set out in 
Subpart C. 

3. Public Partfcipaifon In order to 
further publfc partidpation in the 
NEPA p-, DOE W i l l  publish in 
the F E D ~RCClSIEB a Notice of 
Intent to prepare an EIS, except as 
provided in 0 1021.25. The Notice wiIl 
describe the proposed action and-
invite comments from interest& per-
sons To the extent practlcabIe, DOE 
shall endeavor to provfde for addftion-
8l publIc notification through p re s  re-
leases and other forms of announcs 
ments, as appropriate. DOE wil l  also 
maintaln lists of persons and groups
known tobe inkrestedin th8 environ-
men.@l impads of spedfic DOE ac-
tions, and willnotify suchpersons and 
group6 of proposed DOE actions 
Judged to be of interest to them.. ,

Ekcept *here there are emergency
circumstances statutory deadlines or 
overridhg considerations of expense 
or effectiveness. as prcnrided in 
0 1021.31. DOE will alIow a minimum 
45-day comment period on draft EIS'. 
and may, upon rectue~t. extend that 
period.

A publIc hezuhg on an EIS may be 
held UDOE determlnesi, in 8ccordance 
d t h  ctiteris set forth in 9102198,
thnt it would be appropriate.

4. Post-EIS Resporrtibilitfes. Fonovr-
ingcompletion of a flnf~IE S and DOE 
declsIonmsldng with respect to a prct
p ~ s e dactioa DOE shall verify that 
the implementation of the selected al-
ternatlve. particulfuw with regard to 
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any mitigating measures included in 
the action, fs broceeding as described 
in the EKS. 
D. 	 coommm1oa OF OTBEB ~ E B A LMY 

VLRONl&EWUL CONSULTATIOR REQUIRE-
MElJTS 

Subpart E of the proposed regula- 
tions requires, to the extent mactica-
ble. coordination of various Federal 
envlrvnmental review and consultation 
requirements, through the  =A pro-
cess. This fs intended to improve and 
expedlte the DOE decisionmaking pro- 
cess. 

Appiicants for sDOE pennit, certlfi-
cate. license, m d a l  assistance, .con-
tract awsrd. or similar action may be 
required to submit an environmental 
report CER)containinginformation to 
be specified by DOE in the context of 
specffic programs. Such information 
wlll, to the extent feasible and appro-.
priate, be Andependently verified by 
DOE prior to Its use by DOE in the 
preparation of anEB or EIS. 

To permit appropriate coordination 
of required Federal envfronmental 
review. DOE applicants shall identify 
allother Federal actions required for 
completion of the undertaking. AppU- 
can& should submit applications for 
Fed- approvals earls in the& plan- 
ning process, and should take no steps 
that m a y  cause a slgnlficant enrrJr0n- 
mental impact or foreclose DOE alter- 
natives prior to completion of the EA/
EISprocess. 

m. C o ~ m o c E D r m E s  , 

- A . ~ C O ~ 

'Interested persons Invited to 
submlt written comments mth  respect 
to the proposed refwlations to Box 
RY.Public Hearing Management. DP 
partment of Energy, Room 2313, 2000 
M Street NW., Washington, D.C. 
20461. Comments should be identified 
on the outside of me envelope and on 
the documents submitted toDOE with 
the designation "Compliance with the 
National 'Environmental Policy Act." 
Fifteen (l5)copies should be submit-
ted  All comments and related infor- 
matton should be received by DOE by 
April 10, 1978, In order to ensure con-
sideratlon 

Any infommtion or  data considered 
by the person f-hlng it to be confi-
dential must be so identified and sub- 
mftted in wrlting,.one copy only. B n y
material not accompanied by a state-
ment of confidentia3ityvNI  be consid- 
ered to be nonconfidentfat DOE re-
serves the rlght to detennlne the con- 
fidential status of the infommtion or 
dataand to treat It accordingtoits d e  
~ t i r m  

a PUBLIC EWURC 

L Patiicipatwn pmcedwes. A pubI3c
hearing on the proposed regulations 

' PROPOSED RULES 

be held at 9:30 a.m., on March 30, 
1978. in Room 3000A. 12th and Penn-
sy lvda  Av.mue M.,Washington,
D.C., to receive oral presentations
from interested persons. 

Any person who has an interest in 
the proposed regulation or who is a 
representative of a group or class of 
persons whfch has an interest in &em 
may make a written request for an sp-
portunity to make oral presentation. 
Such a request should be directed to 
the PubUc Hearing Management,De-
partment of Energy, Room 2313,2000 
M Street NW., WasWmton, D.C. 
20461. The person making the request 
should descrlbe hls or her interest In 
the proceedlug and provide a concise 
summary of the proposed oral presen- 
tation and a phone number where he  
or she may be reached. Each person 
who in DOE'S judgment proposes to 
present relevant, and material infor-
mation shall be selected to be heard, 
shall be'notified by DOEof hispartici-
pation before .4:30 p.m.. March 17, 
1978.and.shall sabmit 15 wpies of hfs 
or her proposed statement to the 
Public H e g  Management. Depart-
ment of Energy, Room 2313, 2000 M 
Street M., Washin&m, D-C 20461, 
on or before March 24.1978. 

2. Conduct of Hearings. DOE re-
serves the m t  t.oaxrange the sched- 
ule of presentsfdons to be heard. and 
to establish the procedures gov.erning 
the conduct of the hearing. The 
length of each presentation may be 
limited, based on the number of per- 
sons requesting tope heard.. 

A DOE nfffcial wil l  be designated as 
residing officer to chMr the hearing. 
This will not be a judicial or epfden- 
tiary-tspe heiuing. Questions may be 
asked only by those conducting the 
he-, and there wlIl be no cross-ex- 
amination of persons presenting state- 
ments. 

Any partidpant who wishes to ask a 
~uestionat the hearlog mag submit 
the question. la writfng, to the ~resid- 
ing officer. The presiding officer will 
determine whether the questlon is rel-
evant and material, and whether the 
time limitations permit it to be me- 
sented for answer. 

Any further procedural rules needed 
for the proper conduct of the hearing 
inill be announced by the presiding of-
ficer. 

A transcript of the hearing will be 
made and the entire record of the 
hearing, including the transcript, will 
be retained by DOE and made avail-
able for inspection at the DOE -
dom of Information Office. Room 
2107, Federal Building. 12th and Penn- 
sylvania Avenue NW., Washington.
D-C. 20461, between the hours of 8 
a.m. and 430 p.m., Monday through 
Frfday. Any person may purchsse a 
copys f  the t r a r ~ ~ ~ r l p t  from the report- 
er. 


Nore--DOE hasdetennIned that thh doc-
ument does not containn major ~voposal re-

qufrlng ~reparrtlon of an Economlc Impnat 
Statement under Executive Ordcrs U021 , 
and 11949and OMBClrculnr A-107. 
Inconsideration of the foregoing, I t  

is proposed that Chapters TI, In,and 
X of Title 10 of the Code of Federal 
Regulations be amended as provlded 
below. 

Issued in Washington,. D.C., ,Febru- 
m y  14,1978. 

WILLIAMS. HEm.umc&R,
Director ofAdminisfrafion. 

1.Part 208 of Chapter I1 and Part 
711 of Chapter Iff, Title 10 of tho 
Code of ~edera l  Regulations are re-
voked 

-

PART 2-COMPLIANCE WITH THE NATION- 

AL ENVIRONMENTAL POLICY ACT [Re-
voked] 

PART 711-GUIDELINES FOR ENVIRONMENTAL 
REVIEW [Revoked] 

2. Part 1021 is added to Tltle 10. 
Chapter X, of the Code of Federal 
Regulations to read AS follows: 

PART lQ21-COMPLIANCE WITH THE 

NATIONAL UWiRONMENTAL POLICY ACT 


Subpm?A-O8nnal 

6ec. 
10211 Backeround. 
1021.2 Purpose and scope. 
1021.3 PoUcy.
1021.4 Deffnltkms. 
1021.5 AppllcabDity. 

1021.11 Need for env1ronmcnto;l wess-
ments. 

1021.12 Content of envlronmcntal ilsse3s. 
ments. 

1021.13 Review of envlronmentnl assess-
ments 

1021.14 Nemtlve dctcrmlnntions. 

102121 Need for environmcntd lmpaab 
statements. 

1 0 2 1 s  Selectton of a lead neenoy nnd con-
nrltatlon among partlclpntlne nconclcs. 

1021.23 lscope of envhnmmtnl lmpnct 
statements. 

1021.24 TLmlng of envhnmenhl lrnpnct 
statementore~arntion. . 

fmpsctstatements. 
1021.28 Publlc hearm. 
102139 ReparstJon and publlcatlon of 

fhal environmentalImpact stntemcnts. 
1021.30 Pos~EIS-2lSlbflitieS. 
102181 Tlmhgof DOEactlonrt. 
10-2 cmtrnctorscrvlse~ 
10Zl.33 Review af cavironmcntrrl impact

statementsprepmd tly othcr ncmoiea 

Sub@ D-Omnemt Gu!dmnre for Conlmnt of 

Envlronmrntd Impact Slatrmrnt~ 


102L41 Body of statement 
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Subpart tLCe&holron of Orhn Fdd 
En~nmwntalCoruultoHonR~qulmnmnh 

-.lo2151 Udltional Federal environmental 
review reuulrements. 

'102~61 Applfcsnt responsfbflltles 
102162 DOE responsibflltIes.
102163 Content of environmental reports. 
Appendix A--Summary sheet for ddt and 

f.LnalenvironmentalLmpact statements 
dppendfx B-Contenta of environmental re-

ports prepared for applfcatIons under 
the Natural, Gas A& 

AVTBO- Department of Energy 0-

~ H o n 
Act. of 1977. Pub.L 95-91; Natlonal 
E11-ta1 Policy Act of 1969, Pub. L 
91-190. as mended, pub. L QW, EO. 
11514.35 FR4241, asamended. 

8 102l.l Background. 
(a) Section 102(2)(C) of the National 

Envhqnmental Policy Act (NEPA) of 
1969 (42 U23.C. 4321 et  sect.), as imple- 
mented by Executive Order 11514 of 
March 5, 1970, as amended, and the 
Gufdellnes. of the Council on Environ- 
mental Quality ((=EQ) of August 1,
1973 (40 CFR Part 15001, requires all 
agencies. of the Federal Government 
to prepare detailed environmental 
statements on recommendations or re- 
ports on proposals for legfslation and 
other major Federal acti6ns slgnifi- 
cantly affecting,the q-ty of the 
human envirofunent. NEPA further 
requires Federal 'agencies to give ar t  
propriate consideration to the environ- 
mental effects of proposed actions in 
their decfsionmakhg. 

<b) Other environmental legislation 
pertaining to historic sites, wild and 
scenic rivers, endangered species, fish 
and wildlife, coastal zones and other 
reso.lrc& requires corntation with 
deskmted agencies and review of im-
pacts in ~vironmentally -sensitive 
areasin conjunction with Federaldeci-

010215 m s e  and scope. 
(a)This part establishes policy and 

procedures for discharm the Depart- 
ment of ELI-S (DOE'S) responsibll- 
ities with respect to =A, iacludtng:
<I)DOE procedures for the imple- 

mentation of Section 102(2)(C) of 
NEFA, with provfsions for early identi: 
ficatlon of those DOE actions which 
require environmental assessments 
W s )  and environmental impact
statements (EIS's); preparation and 
processing of EA's and EIS's; particl-
pation by the public and other Federal 
agencies. States. imd local governmen- 
tal units in the environmental review 
pmcesc and consideration of environ- 
mental fadom in DOE planning and 
d e c i s i o ~ ,and 

(2) DOE polfcy with respect to the 
appropriate balancing of national en- 
vironmental goals, energjr reuufre-
ments, and other essential consider- 
ations of national policy. 

PROPOSED RULES 
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(b) Thk part also establkhes DOE 
policy for the coordlnatlon of other 
Federal environmental revlew and con- 
sultation reauirements in conlunctlon 
with the -procedures of -sectlon 
102(2)(C) of NEPk 

~1021.3 PoUcy. , 

DOE shall: 
(a) To the maxlmum e&nt pmcti-

cable, conduct its activities in s 
manner calculated to foster and pro- 
mote the general wellare, to create 
and m a I n U  conditions under whlch 
man and nature can e&t in pmduc-
tlve hamow, and fulilll the social. 
economic, and other reuuhements of 
present andfuture generations, consls-
tent with DOE'S nondkaeff onary stat- 
utory responsiblllties and other essen- 
tial considerations of natlonal polfcy; 

(b) Assure lncorporatlon of national 
environmental protectJon goals in the 
fonnulatiofi and implementation of 
energy programsi and advance goals of 
restoring, protecttug, and enhancing
environmental qualfty, and asnving
public health and safety, in accor-
dance with Section 102(13) of the D p  
partment of E n e m  OrganIzatIon Act 
(42 U.S.C.7112); and 

<c) Incorporate into its plannlog. 
regulatory. and decbfonrnaktng pro- 
cesses a careful conslcpration of the 
potenttal envtronmental consequences 
of its proposed acttons by: 
(1)EWal~&fng the long- and short- 

range impacts, both dlrect and indL-
rect, of such actions on man, lncludlng
hls physical and soda1 muroundln~, 
and on the natural envlronrnent; 

(2) Exploring* developing, analyzing,
and implementins, as approprfate, al-
ternative actions whlch msp mItlgate
adverse environmental im~octs: and 

(3) Providtty for public-dfsclosure of 
and comment on the im~acts of all its 
malor actions s l g n l l l ~ t l ~  aUectlng
the quality of the human environ- 
ment. 

91021.4 Deliition& 
For purposes of thk p a r t  
<a) "Action" means a DOE activity 

which may be mafor and may slgnifi-
cantb affect the quality o w e  humaa 
environment. 

(b) n'AdminIstrative action" means a 
mafor DOE sctivity, other than a leg-
islative action as ddlned herein, dg-
niflcantly aect lng the qunlIty of the 
human environment. 

(c) "Legislative action" means a 
DOE recommendation or report on 
DOE proposals for legislation sI6nUi- 
cantly affecting the qunllty of the 
human environment. 

(dl "DOE" means all organlzatlonnl 
units of the Department of Energy, 
except the Federal Energy ResUratory 
C o ~ l o n .  

<el 'mvironmental reportp' (ER) 
means a document 6ubmItkd to DOE 
by an applicant in support of an un-

1 
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dertakfng which identifies the envi- 
ronmental impacts of the proposed un- 
dertaking and its aitematives 
(fl 'mvironme~tal- assessment" 

(EA)means a document prepared by 

DOE which assesses whether a pro-

posed DOE action would be %ajar" 

and would "signlficantly affect" the 

qunlIb of the human environmint, 
and whlch serves as the basis for a de-
termination as ta whether an envfron-
mental impact statement (EIS) is re-
qu[red.
(g) "Environmental impact state-


ment*' (ELS) means a document pre- 

' pared in accordancewith the muire-

ments of Section 102(2)(C) of NEP& 
(h) 'Wegative determination" CXi) 

means a document prepared to c M . p  
a decision that anEISwill not be pre- 
pared for a proposed DOE action 

(1) "Project" means an individual, 

unitary DOE action. 


(j)"Rogram"means an aggregate of 

projects ~ M c h  share a common objec- 

tive or purpose and are so interrelated 

that plannlng or dedsionmnPrlnnwith 

mpect to any one component fsIfkelp

to sIgnUicantly affectplanning or deci- 

sionmnklng with respect to any other 

component.
(k)'WnderhMW' m e w  a proposed

MtIative of a private person or non- 
Federal governmental entity which 
may result in an action' 

O 10215 Applicability. 
(a)This Part shallapply to an orga-

nlzational units of DOE, except that it 
shallnot apply to the Federal Ehergy
Regulatory Commf.FFfon (FERC). 

(b) This part covers proposed DOE 
actions, including those d o n s  spon-
sored jointly with other agendes. and 
uncomdeted and continuina actions 
wh& m ~ d ~ c a t i o n s  or al&tiGd 

to the DOE action are stillavailable 

(c) DOE shell conducts review of 
proposed actions, in accordance with 
§1021.21. to sscertafn the applfcabMts 
of Sectlon 102(2)(C) of NEPA Pro-
posed actiollr subject to such review 
include but are not Umited to the fol- 
IowIng.

(1)A new or continuing project or 
prognm, or expansion or revision of a 
continuing project or program whfch 
is dlrectly = d e e p  by DOE; s u p
ported in =hole or in part thmugh
DOE contrrcts, grants, loans. guaran-
tees, subsidies. or other forms of finan-
clal 8ssistance; or involves a DOE 
lease, permit, license, certlffcate, or 
similar action. 

(2) The establkhment or modiffa- 
ffon by DOE of rules, regulations, or 
policies.

(dl There are classes of DOE activi- 
ties whlch are exempt from the re-
qulrements of thfs part. since they 
have been determhed not to be &or 
Fed& ictrons signlncantly
the uuality of the human environ- 
menc Such clases of activities in-
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.elude. but are not necessarily limited 
to,the foUowhs 

(11Admfnistrativep'curement teg.,
general sugplies);

(2) Contactsfor gersonal sedces; 
(3)Personnel actions; 
(0,Reports or rewmmendatians on 

legisl8tion whlch was not' lnltiated by
DOE; 

(5) Compliance actions, including fn-
vestlgatiolrs. conferences,hearings, mo-
tices of probarn violation,andremedi-
al orders; 

'(6) Interpretations and rulings, or 
rnodtficfbtio~lsor resdslons thereof; 

(7) Promulgation of niles and regu-
lations which are &rWhg, correc-
Uve+ or proce- innature, or whlch 
do not substantiaW change the effect 
af the regulationsbeIng amended; 

(8) Actions with resaect to the ~1an-
ping and ImplementaMon of emergen-
cy measures pursuant to the Interna-- tional EnergyProgmnx

(9) Information gathering, -is,
and dissemination;

(10) Issuance of prohibidon orders 
and construction orders gurrmant to 
the En- Supplyand Environmental 
Coordination Act of 197% 

(11) Actionsin the nature of concep
tual desfgn or feasibilitystudies. 

<elThe followfng actions ordinarily 
are not considered%obe major ~ e d e r d  
actions significantly affecttng the 
quality of the human environment 
and generally are exemptfrom the re-
qulrements of thls part: (11.Ad]& 
merits, assignments, exceptions, ex-
emptlons, appeals, stay$ or modifica-
tiom o r  rescissions of drders issued 
pursusnt fo the Emergency Petroleum 
Allocation Act. as amended: and (2)
the establishmentt or modification of 
prices charged by 'DOEfor DOE goods
&d services. aheve r ,  where unisual 
-~a e&, DOE ShaZl consid-
er the need for anEA or EISon these 
trpcs of a d o q a  

9 102Ll2 Content of Environmental As- ' 

sessmenta 
The Eb shallbe a bdef. factual doc-

ument that anafpzes8ndwaluates the 
environmental consequences of a pro.
posed action in mffident detall to 
permit DOE to determine whether an 
EIS is .regulred. An EA should be 
structured in the  manner that Ismost 
useful for planntng and decisionmalt-
fng, and shslL as appropriate, contain 
the followinginlomation: A clear and 
conch? dexri~tionof the Dro~osed 
action, fncludhg dram- maps, and 
chartsartsif directl~Dertdnent to analuz-
ing the envfronniental consequencescesof
the proposed action; a description of 
the existing envfmment affected by
the proposed action only insufpicfent
detail .topermit a meaningful evalua-
tion of the potential environmental 
consequences af the proposed action; 
9nassessment of the probable impacts
of the proposed sctloa, including

'direct and indirect effects and those 
adverse lnwacts whlch cannot be 
avoided shohd the proposal be hple-
mented; an evaluation of the probable
cumuiatite and long-term envlronmen-
taleffects. Includh~ambeneficial im-

5 102Lll Need for Envhnmentsl Bssess-
menis. 

DOE shall prepare an EA when it is 
unclear whether an EIS is required.
An aisnot re~uixedwhen It lsdear 
that the proposed action Js not a 
major Bderal action SlgnLfic~utlpaf-
fecting the quality of the human envi-
ronment. WhereIt Isclear that an EIS 
is required, preparation of the EIS . 
&ail begin as soon as practicable,
without preparation of an33A. An 3ZA 
shall not ordinarily be prepared with 
r a e c t  tosD ~ O D O S ~ ~DOE action f6r 

pacts; an- assessm&t ~f $he ~ i s ko f  
credible accident$ a discussion of the 
relationship of the proposed action to 
any applicable Federal, State, region-
al, o r  bcal land use plans and policies
likely to be dffxted; and a brief d e  
scription of dlleasonable alternatives 
to the proposed action and thek envi-
ronmental effects. - .  
310RJ3 m e w  of Environmental As-

seecimento 
(a)Based upon ib review af anBA,

DOE shaU determine whether. fn a& 
cordance with 0 1021.21, the proposed
action requires the preparation of an 
EIS. ' 

(bl Ifi t  is determined that ~ ~ ' E I Sfs 
requkd, DOE shall, whenever ~racti-

whkhan &S hasbeen formerly
prepared, by DOE or another Federal 
agency: P7vvid& That such EB or 
XIS affords a currently valid evalua-
tion of the envlronmentsl Impacts af 
the proposed action The relevant EA 
or EXS shall accompany the proposal
thrdught the DOE review and deci-
6Ionmakhgprocess . 

cable, publish a Notice of h.tenffnthe 
FEDERALREGISTER.inaccordance with 
g 1021.25. If DOE determines that an 
EIS is not muired, a Negative Deter-
mtnatdon shall .be publfshed in the 
FEDERALREGISTER,in-accordancewith 
9102l.14. DOE may consultwith CEQ 
in determining whether. a speclfic
action requiresanEfS. 

9102l.14 Negative DeterminaUons. 
DOE sh&?Jlprepare a negative deter-

mination (ND) to certify a decision 
&at an EIS is not required mith re 
spect toanaction for which an E A  hss 
been premred. The ND shall Mefly
descrfbe the proposed action and the 
reasons for not preparing an EIS.For 
adniinistrative actions and iegislatlve
actions not related to the President's 
budget, the ND shall be published in 
the FEDERALREGISTER,wlth aq an-
nouncement that the EA may be ob-
tained from DOE a n  request. DOE 
shall take no actlon related to &hesub-

ject of the ND soonerthan 15days fol-
lowingpublication in the F m m  REQ-
x s m  except as provided under 
8 1021.31. and shall consfder arly com-
ments received durfng that period. A 
list of ND's for legislative actions re-
lated to the President's budget shall 
be furnished in the Frpmu,Rmrsnn 
as soon as prscticable after tho Pnsi-
dent's budget is tnmsdtted to  Con-
gress with an announcement that the 
EA's may be obtalned from DOE on 
request. 
Subpart GEnvlmnmmWlmpact Statmmont~ 

Q 1021.21 Ned for Envimnmcntnl Impact 
Statements 

(a) An environmental lmpact state-
ment (EES)shall be prepared for a 
proposed action which DOE deter-
mines to be a major Federal actlon S~E-
nificantly affecting the qudty  .dthe 
human environment. In making that 
detexminatfon,DOE shall consider: 
(1)The magnitude of the act.ion in 

tenns of the extent of control, hy
Yfrtue of DOE funds or dfseretionnry
a~proval/disapprovalauthority, to in-
iluence the course of tho action, ond 
the  size of the commitment of re-
sourcesinvolved: and . 
(2)The significance of the environ-

mental impacts in terms of the overall 
cumulative impact of the proposed
action and related Federal actions; the 
potential for degradation of the qual-
Ity of the human environment, Includ-
ing direct and indirect impacts on tho 
natursl, physlcdl, and social environ-
ment, and the curtailment of the 
rsngeof beneficialuses of the envlron-
ment; eTfecta on management, alloca-
tion or consumption of lm~ortunt, 
scarce, or nonrenewable resources; tho 
presence of responsible opposingviews 
concerning the environmental im-
pads; and the unique characteristics 
of t h b  environmenttobe affected. 

9 1021.22 Selection of a Lend Agency and 
Consultation Among PdclpuUng
Agencfea. 

(a) When DOE and one a r  mom 
other Federal agencies are directly in-
volved in a project or program or In a 
group of projects directly related to 
each other, DOE shall consult with 
such other agencles to determine Ifan 
EZS is requlred; to identliy the apprq.
prlate lead agency or jolnt-agency re-
sponsibilitiesfor EIS pre~arat1on;nnd 
to establfsh procedures for Intcrn-
gency coordination during the cnvl. 
ronmental review process. 
(b)If anEIS is required,DOE shall 

t&e no actionwith respect to the pro.
posed project that would sleniflcantly
affect the quality of the human envi-
ronment o r  curtail the ranee of alter-
natives under consideration until com-
pletion of the EISprocess, whether or 
not DOE Is the designated lead 
agency. 
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tc) Where DOE fs frequently assod-
atedwith another agency or agencies
.In the prepBT8tian of for -iimilar 
~rojecDs.DOE bhsllattempt tonegotf-
ate- mimoranda of- uxiderstanh 
spedfyiug generic lead agency r-06 
sibmffesfor EIS premration.

(dl If an intaigehcy dispute arises 
concerningtheneed for an EIS.desig-
nation of theleadagency, or approprl-
ate divisi0118 of responsibIllty for EIS 
preparation. and the affected agencies 

. areunable toresolvethe dispute,DOE 
shallrefer the issuetoCEQ for itsr&-
ommend8tiorL 

0 10nS Scope of Environmental Impact
Statements 

(a)A dmft EIS shall contain, to the 
M e s t  extent possible. the informs 
Uon requked by Subpart D of this 
part, and shall include a summary
sheet, as descri'bed in Appendix A of 
this part.

(dl A finalFXS shall coasist of anap-
propriately revised draft EIS, the corn-
ments tor summariesthereof) received 
on the draft EIS and a~propriatere-
sponsesto those comments. 

tc) (1)DOE shall identify the relati 
ed actions most appropriately serving 
as the - sublect of a Prbgram EIS. 
Broad program EIS's may be required
to assess the envfronmentaleffects of 
multiple actTom within specific geo-
graphiW arees. or environmentdl im-
pacts thBt are .senefic to a series of 
DOE actions - subsequent project
EIS'S applicable to components of the 
propam may be necesjary where such 
m&vidual actions have significant en-
vironmental impacts not adequately 
evaluatedIn the ~ r o e m mEIS. 

(2) Program e s - m  asses, as a p
proprlrrte: The probable environmen-
t5lconsequencesgeneric to component
projec@ and actions; the cumulative 
effects of such related activities and 
in the case of EIS's covering research,
develoument. demonstration. or com-
mercidhtionprogmnis, theanttc~pat-
ed impact.?of cbmmerdal deployment
of such technolow, including any
major uncertainties with  respect to 
the environmental effects of such de-
ployment.

(dl project ~ ~ s ' sshall &ess the lo-
csIfied or regional environmental im- . 
pacts of a specificproposed project.

(el EIS's coverlmz a site under DOE 
jurisdiction (such as malor research 
isboratories or production facilities)
shall assess the individual and cumula-

number of-contfnuingd o r  proposed
actions atthe  givensit& 

(a)&EISshallbe prepared as early 
as ~ractIcablein the ~ l a n d n gand 
&onmaking process of a pr6posed.
action. EIS -prepamtion shall begin
earb enough to provide-a useful wn-

tribuffon to dedsionmnking. but late 
enough In the formulation of the pro-
posed project or program to permit
analpsis of the potentid environmen-
tal impacts of the proposal and its al= 
ternatives. The EIS shall be prepared
before major resourcesare irreversibly
committed or alternatives foreclosed,
and prior to taktng any actton with re 
spect to the proposed project wUch 
may cause sIgnLilcant environmental 
Impact. except asprovided In g 1021.31. 

(b) In dekminhg the appropriate
t l m l  of an EIS for research, develop-
ment, or demonstration prosrams,
DOE shall consider the -hide of 
the Federal investment in the pro-
m,the likelihood and proximity of 
widespread appucotion or the technol-
o m  the pace a t  whlch the progrnm b 
moving from basic research toward 
demonstration of a vlnble technology;
the extent to which continued hes t -
mentia thenew technologyfslkely to 
,foreclose or restrict future alterna-
ffo'es;and the degree of envlronmeatal 
impacts of the pro- individually
and cumulatively, which are Ucely to 
occur in the event the technology is 
widely appUed.

(c) To the extent practicable. DOE 
shallprepare a flnal EIS on a leglsla-
tive proposal prlor Eo submtsslon of 
the proposal to Congress. In cases 
where this L not pracucable or where 
the scheduling of Coxmesslonal hear-
ings on such actions does not allow 
adequate t h e  for cornpletlon of a 
Liaal EIS. a dm€tEIS shall be fur-
nished to Congress, with any com-
ments transmitted as received. DOE 
map. In consultation wlth CEQ.forego
the preparation of a finalEIS on 16gls-
lative actions. 

0 1021.25 Not3ceof In- + 
As soon as possLb1e after a declsIon 

hss been made to prepare an EIS. 
DOE shall publlsh a Notlce of Intent 
regar- the forthcoming EIS In the 
FEDER~Lmrsmx,with abrlel descrIp-
Uon of the proposed actJon, and alter-
natives to be analyzed.The Notice of 
Intent shall announce the avalIabLLIty
of the EA, if one has been prepared,
and shall invite comments and mgges-
ffons for DOE consfderation in the 
prepamtfon of the EIS.To the extent 
practicable. DOE shall transmit copies
of such Noffces to appropriate Feder-
al,State. and local agenciesand to per-
sonsor groups known to be Interested 
in the environmental Lmpllcations of 
'the proposed action. DOE shall also 
endeavor to provide for publlc notftl-
cation through press releases and 
other forms of announcement, as a p
propriate. DOE may walve 3r delay
the Notlce of Intent In those instances 
where overrldlng colrslderatIon8 of 
policy or p r o m  eLLectivenes6sowar-
rant. 

0102l.26 Ink& Lbta 
(a) DOE shall prepare and malntaIn 

lists of persons or groups known to be 

Interested In the envfromnental fm 
pacts of DOE actions. Such lists shall 
be complled Ltom those individuaIs or 
groups who have requested copies of 
draft EIS's; commented on a previous
draft EIS; participated In a public
hearing on an or been identifled 
by the responsble suvervisory official 
as having an interest in the environ-
mental Impacts of a propoeed DOE 
nction. Such interest lists shall be 
maintained in accordance with the 
provisions of the PrivacyAct 4L 1974 
(5 U.S.C. 5528). 

(b) Individuals or  ommlzatfons de-
siring to be placed on sped& interest 
Usts or to request coples of EISs and 
related notfces should address theft re-
queststo: 
Adstant Secretary for Envfronment. Dc-

partmcnt of -, W-on. D.C 
2M6L 

§lo2127 PPblIeaGon of Draft Emimn-
mentalImpact Shternents . 

(a) Upon completion of a draft EIS,
DOE shallprovide copies to and invite 
commentsfrom: (1)The E n m e n - .  
tal Protectton Agency (EPm and 
other Federal agencies with jurIsdic-
tion by law or special expertise with 
respect to any environmental impact
involved; (2) State and local agencies
andmembersof the pubIIc and private
o r g ~ t i o n swhich In DOE'S judg-
ment have special expertke af a par-
ticular interest with respect to auy en-
vironmental impact Involved. and (3) 
any other persons who have requested 
a copyof the dxaftELS. 
(b)DOE shall publkh a Notice of 

Ava!hblllty of the draft EIS in the 
F E D m  Rxmm. which specifies the 
period for review, the instnrctlons for 
obtahbg a copy of the EIS, and the 
procedures for submStting comments 
To the extent practicable, DOE shall 
endeavor to provide for public notia-
cation through press releases and 
other forms of announcement, as ap-
~ r o ~ r l a t &  

tc) Commentson the draft ET.Sshall 
be considered .in conection with the 
preparation of the final ELS, if re-
celved by DOE within the spedned 
comment period. Unless otherwise 
mecllled (8 102131). DOE shaIl allow 
45 calend& days fkm fnbllcation of 
the appropriate Noffce of AmilabiUty
for commentsto be received. 

(d) DOE will consider requests for 
extenslomiof time if such requests are 
recdved during the comment period.
In determiningtheappropriate period
for comment or In acting upon an ex-
tensibn recluest. DOE shall consider 
the complexit0of the Issnesaddressed 
in the EZS. the extent of public inter-
est in the proposed action. and the 
necd for expedltfous dedslonmaldng 
on the proposed acUoa 

te) Where no commenb arereceived 
withln the desfgnsted comment 
period, DOE shall assume that no 
comment is to be msde, 

-
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g 1021.28 Poblic Hearings. 
(a) In determining whether to pro-

vide s publlc hearing with respect to 
anEIS, DOE shall consider the magni-
tude of the proposed action in terms 
of economic costs, the geographic area 
involved, and the uniqueness or size of 
the wmmltment of the rpsources in-
volved; the degree of interest in the 
proposed action, as evidenced by re-- quests from the public and from Fed-
d,State; and.localauthorities that a 
hearing be held; the complexity of the 
Issues and the likelihood that addi-
tional information generated by the 
hearfng wlll assist DOE in fWUng its 
responsibilities under NEPA; the 
extent to which public involvement al-
ready has been achieved through
other means, such as earlier public
herings, meetings with cithen repre-
,pentatives and/or written comments 
on the proposed action; and the need 
for expeditious declsionmaklng on the 
propdsed action. 

(b) If a hearing is to be held, DOE 
shall publtsh a notice in the FEDERAL 
RWISTERand make the EIS available 
to the public a t  least 20 calendar d@s
prior to the scheduled date of such 
hearing. Todthe extent practicable,

' DOE shall endeavor to provide for 
publlc notification through press re-
leases and other forms of announce-
ment, as appropriate.

(c) Public.hearings under this sec-
tion may be combined with other DOE' 
hearings, or hearings of other agen-
cies, as appropriate. Public hearings
under this section that are not so com-
bined shall belegklative rather than 
adjudicatory in nature, with no right 
to formal dfscovery, subpoena of wit-
nesses, cross-examination of partici-
pants, testimony under oath, or other 
similar formalities more appropriate 
to an adfudlcatoryprocedure. Where a 
hearing under this section is combined 
with another he-, the applicable
procedures shall be determined with 
reference to'considerations relevant to 
all of the affected hearings. 

3 1021.29 Preparation and Publication of 
Final Environmental Impact State-
ments. 

(a) DOE shall consider the a m -
ments received on the draft EIS and at  
the public hearing, if held, and pre-
pare a final EIS,except as provided in 
5 1021.2C In addition to the informa-
tion required by Subpart D of this 
part, the final EZS shall contain all 
substantive comments received on the 
draft EIS tor summarie8 thereof) to-
gether with DOE'S response to those 
comments, and changes in the state-
ment, as appropriate.

(bl Upon approval of the flnal EIS, 
DOE shall publish a notice in the FED-
ERAL REGISTERannouncing the avatl-
ability of the final EIS and distribute 
copies of the statement to EP& and 
Federal, Stat., and local agencies, and 

others who submitted comments on 
the draft EIS, participated in the 
public hearing on the draft EIS, or re-
quested a copy of the final EIS. Final 
EIS's on legislative actions shall be 
submitted to Congress and the Office 

, of Management and Budget. 

3 1021.30 Post-EIS Responsibilities. 
(a) ~ollowingcompletion of the final 

EIS and DOE decisionmaking with re-
spect to a proposed action, DOE shall 
verify that the implementation of the. 
selected alternative, particularly with 
regard to any mitinting ,measures in-
cluded in the action; is proceeding as  
described in the EIS. Upon identifica-
tion of any significantmodifications of 
the plans as described in the EIS,
-DOE shall determine. appropriate 
steps to be taken. 

(b) DOE shall identify irnd consider, 
to the maximum ~ossibleextent. the 
full.range of envir6nmentallmpsdts at 
the time of EIS preparation. However,
addtional revfew may be necessary as 
the action evolve. Whenever substan-
tial new information pertinent to an 
existing EIS becomes avatlable, or 
whenever a modification of an action 
covered by an EIS is proposed that 
may be envfronmentally significant,
DOE shall consider the need for a sup-
plement to the EIS. Based on the&-
nIficance of the modification and envi-
ronmental impacts involved, relative 
to the impacts Sriginally discussed, 
DOE shall determine whether to pre-
pared a supplement to the EIS and, if 
so, whether it shall be a draft (related 
to either a draft or final EIS) or a 
final (related to a final EIS only) sup-
plement. Draft supplements will be 
subject to the. review procedures for 
draft EISesspecified in this subpart.
When a final supplement is prepared.
DOE shall publish a notice of avail-
ability in the E%DERAL REGISTERand 
distribute copies to EPA, and Federal,
State, and local agencies and others 
who have expressed interest in the 
proposed action. DOE shall take no 
action with respect to the subject of 
the final supplement until 15 days
after publicationof the notice of avail-
abWty and shall consider any com-
ments received during that period. 

9 1021.31 Timing of DOE Actions. 
.(a) To the maximum extent' practi-

cable: 
(1) No proposed administrative 

action for whfch an EIS is prepared 
. shallbe taken sooner than 90 calendar 
days after a draft EES has been bued; 
or sooner than 30 calendar days after 
the finalEIS has been issued. The 90-
day and .30day periods may run con-
currently. 

(;d) No proposed action for which an 
ND has been prepared shall be taken 
prior to'l6 calendar days after the ND 
and notice of availability of the EA are 
published in the FEDERALREGISTER. 

(b) Where emergency circumstances, 
statutory deadlines, or ovemidlng con;
siderations of expense or effectlvencss 
of the relevant ictlon make it nece8-
sary to take an admMstrative or legls.
lative action wlthout observins the 
minimum time .periods required by
this part, or before the prepamtlon of 
an.EA or draft orlinal EnS,or supple-
ment thereto, DOE shall, a t  the earli-
est possible t h e ,  consult wlth CEQ 
concerning appropriate alternative ar-
rangements for full compliance with 
NEPA requirements. Where only over-
riding considerations of expense or ef-
fectiveness are Involved, such consul-

' tation shall occur before trrklpg the 
proposed action. 

(c) In computing a period of t h e  
prescribed or allowed by this part, the 
earlier date of 'publication by DOE or 
EPA of any relevant notice published 
.in the FEDERALREGISTER shall be the 

date from which such period is cnlcu. 
lated. 

3 1021.32 ContractorServicee. 
DOE may use contractor services to 

gather information, perform studlcs 
and provide for other clssfstnnce 
needed for DOE to prepare nn EG,an 
EIS,or comments on an EIS prepared
by another.Feded Agency. DOE shall 
independently review all work pcr-
foded  by contractors nnd s h d  main-
tain full control over and responsibil-
ity for the content of such NEPA-roo 
lated documents. 

0 1021.33 Review of Environmentnl 
Impact Statements Prepnred by OL11er 
Agencies. 

(8)DOE. shall review and comnlent 
. 

on EIS's prepared by other Fedoml 
agencies if requested, and if detcr-
mined approptiate by DOE, whcnevor . 
DOE has jurisdiction by law or speoial 
expertise. DOE comments shall be 8po-
dfic, substantive, and factual and may
recommend modifications to the pro.
posal and/or new alternatives. DOE 
shall give particular consideration to 
legislative or adminfstrative proposal8
which mlght cause a change in tho 
production, importation, transporta-
tion, use, avallabilit~,or storage of pe-
troleum, other fuels, or sources of 
energy, or which denl with other Mat-
ters related to DOES statutory re-
sponsibilities. In reviewing EIS'8 pre-
pared by other agencies. DOE shnll: 
Identify proposals which ore UnSatis-
factory from the standpoint of onvi-
ronmental auslity or which conflict 
rrith lmown current or future pollcielr
and programs within the jutlsdlction
of DOE; indicate meas of researoh 
which are underway or planned by
DOE which may suggest now alterna-
tives, wars to mitigate effects, or flll 
gaps in the state of relevnnt knowl-
edge: and offer other approprintc com-
ments in areas in which DOE has jug
&diction by law or special expertise. 
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(7) 271~~Iationshfp belu#a short-
tenn uses a/ the mviromnmt and @e
mafnbance  and enhancement of 
long-lmn productiuily. The extent to 
which the proposed actfon would con- 
.strain the dlversfb and range of ve -tentlal uses of the envlmnmmt shall 
be dlscursed.The cumulf~tive and long- 
term environmentaleffects of thepro- . 
posed action shall be assessed from 
the mmxctfve that each generation is 
tnrstee of the environment for sue 

,ceedlng generatfonr ThtsInvolves con- 
slderation of the present condition 
and use of the sik of the proposed 
action, itsuse if the propmed action 4 
implemented. a i d  the long-term pros- 
wcta for other uses An tsesment 
should be madeof the extent to which 
the proposed action involves trade-offs 
between short-term gains and long-
term losses, or the reverse, and the 
extent to which the proposed action 
and its alternatives foreclose future 
opuonr 

(8) AZfernaffvezA rigorous explora- 
tlon and factusl evaluation of the en-
vironmental impacts of the fuIl range
of reasoasble alttmatives to the pro-
posed action shaU be presented. In 
partlcuk, reasonable alternatives to 
the proposed action that might be for-
mulated to enhance enoironmkutaf 
auallty or to avoid or mitigate adverse 
environmental effects shzU be dis- -
cussed. The specific alternative of 
takhg no actfon shallalwaysbe eoalu-
ated. Ezam~les of other ~otential al-
ternatives kcludk &nfag actfon 
pendingfurther study; actions of a sig-
nlilcantly dWerent nature which 
would provide bimnar beneflts with 
dlllerent envfronmental impacts; and 
U e r e n t  designs or details of the pro-

- (b) To the  e b t  that-itsresounxs 
.permit. DOEmay review .environmen- 

" 	' tsl documents -.prepared. by State or  
local agenda under authority of State 
or local lawsEimnarto NEPA. 

8 1021.i1 ~ody.of~ t a t e m h ~  
. (a) The EIS -'be a concise. factu- 
. al and-objective evaluation of the envi- 

ronmental effects of a proposed action 
and its reasonable alternatives. and 
shall include or reference relevant 
data information. and ansigses only 
to'the extent necessary to permit inde- 
pendent evaluation and comparative 
apprafsal of the environmental effects 
of the proposedaction and its reason- 
able alternative.. ELSs shall not 'be 
drafted in a style whkh repulres ex- 
tensivescientffic or hhnfcal expertise 
to comprehend and shallfocus on the 
major envitonmental hues relevant to 
the proposed action Underlying stud-
ies. reports aad other information 
USMW-preparing the EIS shall be 
identiGed. Highly technical and me-
cialIied analgses and data should be 
avoided in the text, but should be at-
tached as appendices or. referenced 
with footnotes. m e r e  documents not 
easily accessible are referenced, such 
as internal studies' or reposts, the EL3 
shall munmarize the relevant W o r n  
tion and indicate how the document 
may be obtafned. 

<b)TheEIS shalldiscuss or refer to.~~-~ 

nxqonsible opinions regarding the en- 

Federal Oovernment: and the overall 
DhYSi~al d&DtfoKL ff 8D~roDrklte. 
!i%e envftorhe$al &d other 
mltfgating measures. includlng plans
for site restoration, that are designed
into the proposed actlon shaU also be 
described. 

(3)A cluzmct.t?rfzalion qfthe &ling
environment likely Lo be tuRd.ed &Y 
tire pmposed actfon A brfef overview 
of the environment llkelp to be e.ffecb 
ed by the proposed actfon, includlng 
natural, phgsrcal, and socioeconomtc 
features, shall be provided as a base- 
h e  for analpsls of envfronmental im-
p&. Detailed descriptions of the ex- 
bthg environment should either be 
included In an appendix to the state- 

- ment or referenced In the text. when 
necessaiy for a thorough u n d e h d -  
Ing of the environmental impacts of a 
proposed actlon 

(4) EnvimnmenW impcrck OJ the 
proposed a ~ n 0 hThe probnble end- 
ronmental impacts of the proposed 
action, Including the effects of pro-
posed mltht ing measures. shall be 
anaigzed. The analysts shall describe 
those effects. on the natural, physical,
and socioeconomic environment, bene- 
fldal as well as adverse, which could 
be caused by the proposed action. 
evaluate the mngnltude and impor- 
tance of each such effect. and identify 
the tlme periods in whIch these effecti 
are antlci~atedAnp unknown inctors 
c o n c e d  the probable environmen- 
tal impacts shall be identified. The 
probable prlmary tdlrect) as well as 
secondary tindlrect) environmental 

vironmental impads of the ~ r o ~ o s e d  consequences shall be assessed. For 
action. Su&tive suggestio& and 
comments made by other Federal, 
State. andlacal agencies and'by pri- 
vate organizations and Individuals 
prior tti preparation of the environ- 

. . mental impact statement (draft or 
ffnaI)shall be identified and Bnalyzed 
in appropri?te secttons of the state- 
ment. 

. <c)EIS's shallcontain, to the extent 
appropriate, the following infomaffon 
-ina format most G e N  to planning
and decisio 
(1) s u m - E =  salient info- 

tion and factual conclusions of the 
EIS shallbe rmmmsrizedat  the begin-
ning of the document. The summary 
shall include any unresolved environ- 
mental issues and factual conclusions 
concerning thesfgnWicance of the im-
pach assodated wlth - the proposed

' Wn,and m'e relative merits of alter-
natives. 

.<2) Description of proposed action - The- proposed action and the obj-
- ti- sought toberealhedby Its imple-

mentation shall.be- bri- dexribed 
-	 .Among factom to be 'considered are 

the location and M o n  of the pro-
Posed actton; Hstdcal  infonnatfon 
necessary to place the proposedaction 
in proper perspective; its re l a t iop"~

- .-
.. to-other projects or programs of the 

purgoses of this rmbparamph. "sec-
on- consequences refer to assocl-
ated Investments and changed pat-

IIlcely to be induced by the proposed 
actioa The extent to whlch the pro- 
posal will conform to or confllct with 
any Federa State, or local statutes 
regulations. standards. Ilmltatlons,
and polfcles respecting envhonmental 
quality (air and water quallty, wastes. 
~ e ~ t i ~ l d e sland use. etc) shall be. dis-
cussed The risb - of environmental 
degeadation attrlbutable to acddental 
as well ss normal operatlorn assoclab 
ed wlth the proposed actJon shall be 
assessed, to the extent practicable, in 
terms of probabuty of occurrence and 
magnttude of consequences. -

(5) UnanoitbMe tuioer~e environ-
menW ellects. Adverse environmental 
effects that cannot be avolded should 
the proposed action be Implemented, 
and the magnitude and importance of 
rmcheiZects,sh.allbedlscused. 


( 6 ) .  I m e r s t b k  and imtrfevable 
commitment ol  resources. The extent 
to which the prowset3 action would 
consume, destroy, or tramformIlmIM 
or nonrenewible resources,thus cur-
taiUng the. dlwrslty and rsnge of ve 
ten- uses of the enyirorunent, shall 
becusaswL 

terns of socm and econom~c 8~tivi tIe~posed actton which would have differ-
ent environmental impacts A com-
parattve evaluation of the envirom 
mental im~acts of the d rod action 
and each k n a b l e  dte&tIve shall 
be included. Where an ELS al-
reads mntaIns an analvsk- of an 
altektive(s), its treatment of the 
alternative<s>~ R Ybe rmmmsrfiedand 
incorporated by -reference: MdeeL 
Thnt such treatment is current and 
relevant to the predse objective of the 
proposed actfon The range of slterna- 
tives discussed in an 5 shallnot be 
W t e d  to measures which DOE has 
authority to hplement. However, the 
level of dixussion for an alternative 
the implemmtatlon of which lfes 
wholly withln the private sphere, or 
State or local units of government, 
and which b expected to remaFn 
wIthln the JrulsdIctionof those enti-
ties. shall be a t  DOESdiscretion A 
more detailed annl~sismay be made of 
the envLmnmentsi impact of alterna-
tives that can be implemented withfn 
the same time period 8s the proposed 
action thsn for those alternatives 
whIch reuuln longer periods of time 
for completion 
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Subpart Wotdtnatton of Other Federal 
Envfranmsntol ConsuHoHon Requlremsntc 

8 1021.51 Additional Federal Envfronmen- 
tal Rerlew Requirements 

In order to expedite and lmprove the 
Federal decisionmaking process, DOE 
shall, to the extent praotlcable coordi- 
nate other requisite Federal environ- 
mental revjev-8 ln .conjunction with 
the NEFA procedures set forth In thls 
part. DOE shall establish procedures, 
where appropriate, to accomplish
these reviews pursuant to: Section 13 
of t he  Federal Nonnuclear Research 
and Development Act of 1974, 42 
U.S.C, 5901; the National Historic 
Preservation Act of 1~66,' 16 U.S.C. 
470; the Endangered Specles Act of 
1973, 16 U,S.C. 1531; the Wild and 
Scenic Rivers Act or 1972, 16 U.S.C. 
1271; the Coastal Zone Management 
Act of 1972, 16 U.S.C. 1451; the Fish 
and Wildllfe Coordhatidn Act, 16 
U.S.C. 661: the Marine Protection. Re-
search and Sanctuarid Act of 19?2, 16 
U.S.C. 1431. 33 U.S.C. 1401: the Re- 
source conservation and ~ecovery Act 
of 1976.42 U.S.C. 6901; and other Acts 
as deemed appropriate. Requests for 
consultation and results of such con- 
sultation shall be documented in writ-
ing and shall. where Dracticable. be *-
coborated fr;the draft or f ind EIs. III 
all cases where consultation has oc-
curred, the agencies mnsulted shallre-
ceive copies of either the Notice ,of 
Intent and EIS or Negative Determi- 
nation and FA prepared on the pro- 
posed action. 

+ Subpart %Applicant Pro~oduror 

1021.61 Applicant Fksponsibllities. 
(a) With remect to major categories 

of actions involving applicants for a 
DOE permit, certificate, license, finan- 
cial assistance, contract award, or simi- 
lar action, DOE m a y  require the appli- 
cant to submlt an environmental 
report (ER)on the proposed undertak- 
ing. Prior to the preparation of an ER, 
the applicant should consult with 
DOE to detenmtne the appropriate in- 
formation to be included In the ER.In 
general, an EE&shall contain the types 
of information required for an EA or 
EIS, as speclfled in 8 1021.13 and 
§ 1021.41, 'respectively. The level of 
detafl of the ER shall be commensur- 

PROPOSED RULES 

human environment; (2) ~0X'I~ult wlth 
appropriate Federal, regional, State 
and local agencies durlng the prellmf- 
nary planning stages of the proposed 
undertaking to assure that all envlron-
mental factors are identified; (3)
submit appllcstions for allFederal ap- 
provals as early as gomlble In their 
DlanIlb~I>roct?SX(4) n o w  DOE of all 
bther ~ a e r a ladions req&ed for pro. 
ject completion In order that DOE 
may coordinate the Federal environ- 
mental review, if appropriate; and (6)
take no  steps in furtherance of an un-
dertaking for which they are seeklng 
DOE approval which may cause sfg- 
n i f i tx~t  environmental Impacts, or 
which may foreclose the dternatlve 
actions available to DOE, prior to  com- 
pletion of the EA/EIS process. 

11021.62 DOE hponsibilitiw. 
(a) DOE shall provide eithei generic 

or caseby-case guidance to applicants 
regurdlng the need for and the appro- 
priate scope and depth of analysis of 
an ER,commensurate with the antici- 
pated EA and EIS requirements.

(b) Notwithstanding the applicant's 
responsibilities under 8 1021.61, DOE 
shall independently verlfy, tq the 
extent feasible and appropriate, any 
Wormation or analysis in the ER 
which is used or relidd upon inan E A  
or EM prepared with respect to the 
proposed action. DOE shall review the 
methodologies employed in the ER 
and shall independently evaluate the 
environmental Impacts of the pro-
posed action and all reasonable alter- 
natives. UtUMng the ER and other 
pertinent data and analyses, DOE 
shall independently determine, ,in ac- 
cordance with 3 1021.11 and g 1021.21, 
whether the proposed action requires 
the prepartation of an EA or an EIS. 
If required, DOE shall. independently 
prepare the E A  or EIS in accordance 
with this part, utllizlng the ER and 
other Wormation developed by DOE, 
as appropriate. DOE may incorporate 
dlor pa& of anER into i h  EA or EIS. 

9 1021.63 entent of Env~onmental Re. 
ports. 

(a) For all functions transferred to 
DOE under the Natural 	Gas Act, an 

prepared in support of the prep- 
aration of an IXS ahall contain the in-
formation specifled in Appendix B of 

ate). Name, address and telephone numbor 
of Individual at the agoncy who can bo con-
tacted for addltlonal Monnntlon about the 
proposed actlon or the shtement, 

I. ~ r l e fdescrlptlon of proposod ncWon,lki 
type ( a ~ t r a t l v e  or Iogidntivo) und Ite 
purpoae. lndlcate what Stater (and coun: 
fles) particularly affected, and what olhor 
proposed Federal actlons in the aroa, U aqy, 
nn,discussed in the statement. 

2.8umma17 of envtronmental I m ~ ~ o k  and 

adverse envlronmental effects. 

8. Bummaru of major nltornatlves comld. 
ered 

4. (For draft statements) Wst all Fcdornl,
State, and locnl agencles nnd othor pnrtlcs 
from whlch comments havo been requcstcd. 
(For flnal statements) Llst dl F~dornl,
State, and local agencles ~d othor pnrtlcs 
from whlch written comments havo been ro- 
ceived. 

5. Date draft statement (and f i n d  cnvl. 
ronmental statement, If one 1 1 ~been 
issued) made nvaflable to EPA and tho 
public. ,. 

1. Descrlglion of propo$ed underlakdng,
Provlde as an Introductory ~nrnfrnph, n 
brleLdIscrlption of the undcrtnklng undor 
appllcation. Then descrlbo fully Its: 

1.1 Purpose. Descrlbo tho primary pur-
pose of the proposed fncllltles (omhoro/off. 
shore plpellnes, LNG, gns sbrago flol&, 
SNa,and others) and how tho progosod un. 
dertaklng flta Into Federal, reglonnl, Stato, 
and local energy demnnd nnd supply ra* 
qulrements.

1.a Location Identlfy slte(s) h~ lud ln~  
all exlstlng ncturat gn4 and other powor and 
product ~JPellnes in the gonernl vlcMty of 
the proposed undertakln& locato wlth ro- 
meet to State boundnrlcs, countles nnd 
malor clties: and Illustrate alth n sultnblo 
.general locatlon mnp(e). 

1.3 Land wquiremenls. Indlcato tho 
length and width and locntlon of all exlob 
hg, jolnt, or new right-of-way rcqulrcd by
the proposed undo^^; ldbntuy tho obo 
of ench proposed plant nnd/or operatlonnl 
alk. deslgnnte what portion of tho land at 
the operation slte whlch wffl mmdn unnf-
fected by constructlon nnd oporatlon; nnd 
identlfy nuxlllary constructlon nctlvltlca on 
adjacent land. 

1.4 	 Pro~osedfacililfea. 
1.4.1 .Piant/o~ektfonal ladlftfcc. Idontl- 

fy all plant and/or oporatlon units to bo 
constructed, such as corn~re~ors.unloadlnn 
and storage facllltles, Iluuefnctlon/~a~lflc~ 
flon facilltles. Provlde DIM, elovatlon, and 
perspective views of all plant fncflltles. 

1.4.2 Piveline Iadlittes. Dcscrlbe tho 
length and slze of all tnulrmlsslon, fntornl, 
looplng, and gatherhg plpellncs to bo con. 

significance of the environmental im-
Pacts of the proposed undertaking. An 
ER shall be accurate and complete, al-
though DOE may request addltlonal 
data and analyses whenever these are 
necessary to comply with the require-.-menu of thls part. 

(b) In carrying out their environ- 
mental responsibilities, DOE expects 
applicants to: (1) Conduct any studles 
whlch are deemed necessary and ap- 
proprlate by DOE to determine the 
lmpact of the proposed action on the 

ate with the complexity and expected . 'this part. An EFZ prepared in s u ~ ~ o r t  atructed. 
of the preparation of -anEA s h d  con- 
tain, in abbreviated form, the info=- 
tion speclfled in Paragraphs 1.2.3.4.8 
and 9 of Appendlx B. 

(b) Thla st~bpartmay be amended to 
provide further guidance for specific
DOE~rogra,ms. 
BPPEIODIX SIIEEP &,D-AND 

pPP+ STA-8 

(check one) ( Draft. ( ) Flnal Envlron-
mentalStatement. 

Name of responsible Federal agency (with 
name of operating dlvlslon where approprl- 

1.5 	 Conslruclfon procedures. Dcscrlbo 
Procedures to be taken prlor to or durlng 

g: t~t ,O:  ~ o ~ ~ - i o f ~ ~ ~ ~ C ~ ~ ' ; f ~ , " .  
~ & ~ ~ & ~ $ ~ ~ $ I ~ u ~ ~ ;
p~annlng, ~ l s c w  tho mothods of ~fpo~lno 
construction whlch would ba used (such M 
the push method, flotntlon method, lay 
method, and barge Iwhg method). Provldo 
a schedule of constructlon of malor Inelll.- - ----..-..~..-- ----~ 

flea &d how thlo wffl meet futurc onorgy 
nee6 and avold such IMthg faotom a3 
floods, ground alldes, or severe clltdntlc con. 
dltlons. Include schedules for nccdcd roloca. 
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sons or  development of bnsportatlon and 
other public use facilities and methods of 
m a C n ~ . s e r v l c e  during these actIvItIen 
Indicate the sourceof the work forces. num- 
bers Involped, and thelr housing needs In 
the arra 

1.6 Openattonal and maintquance Pmce- 
d m Deswibe fully the tecbnlcaland oper- 
atlonsl considerations of the proposed un- 
dertakbg, fncludlng details of the prows. 
catalyst Involved, desfgn, mass, heat and 
energy balances, now d(agmms, water pW-
ftcation treatment and fadlities, wabte prod-

. uct disposal fadlltles, and dsps and h o r n  of 
operation. Describe maInt.ce under 
n o d  condition$ Include types of expect- 
ed malntenauce. anticipated m8fntenannCe 
problems, and howbsystem or areaneeds will 
be met during shutdown for xnahhXm~e. 
Describe capadtp- of proposed actlon to 
withstand both usual and u n W  but porsI- 

- ble nahal phenomena and accidents te.g,
floods, hurricanes or tomadoes. SUdes, e k ) .  

1.7 Future p e n s  DescrIbe plans or  po- 
tential for future expausion of facilities In- 
cluding land use and .the wmpatiblUty of 
these plans with the proposed undertaking:

2 DescrfpCion of the &Lhg envfro-
merit Provide an overall d d p t i o n  of ex-
isting condftions or  resourees wblch mlght 
be affected directly and indirectly by the 
proposed und- Include a discussion 
of rmch pertinent t o p h  = 

2.1 Land f i tu res  and uses. Identify pte- 
sent uses and descrIbe the characterlstta of 
the land area. 

2.1.1 Lcurd uses. the extent of ~ d b e  
prezent us- as In agriculture, buslnes. In-
dustry, recreation, residence. wildlife. and 
other uses including the potential for devel- 
opment: I&& malor nearby transportation 
conidorq including ma& Whwam, shlp
channels. and adation traffic patterns;
locate traasnissIon facllitles on or near the 
landsaffected bP the proposed undertaking 
and their placement (underground, surface, 
o r  overhead)- 

2.l.2 Togomcr~hu, ph~sfomtr~h~,  and de-
oIomr. Provide a detailed descrlptlon of the 
to~ographlc ~hyslo~raghfc, and geoloHc
features wlthta the area of the proposed un- 
dertaking. Include US. Geolokfcal Survey 
Togogxaphlc Maps. aerial photographs, and 
other suchgraphic matertal 

21.3 Sof& Describe ,the physical and 
chemIcsl chamcterfstlcsof the soils Suffl-
dent detail should be given to allow inter- 
pretation of the nature of &.Id fertility of 

.the sonand stabilityof slopes. 
2.1.4 GeoIogfcaZ hazamls. Indlcate the 

probabill& of oco~renceof ge010@cal & 
ards In the area, such as earth~uake5 
1~mplng. landslide5 subsidence, verme-
ande em slop. 
2 2  Spectes a d  ecosl~stemt IdentUy

those species and ecasyskmsthat wIUbe af-
fected by the proposed undertaking. 

22.1 'Specfes. List in general categories
by common and sclentlflc names, the plant 
and wRdlife species found In the area of the 
proposed undertakhg and indlcate those 
having commercial and ~ t i o n a l  Impor-
tarlee; 

2 2 2  Commirnitia and cusodafionr De-
scribe the dominant plant and .wilbllfe com- 
munlties and sssodstions locatedwlthin the 
area of the proposed undertaking. Pmvfde 
an estimate of the population densities of 
w o k  sped- If data are not amillable for 
the immem area oL the proposed under- 
taking, data from cornpaable aress may.be 
used. 


22.3 Unfque and oLher b[o& resource% 
Describe unlpue ecos~!stemsor wmmunltles. . -. 

rare or endangered spccla and other blotlc 5.1 Conrfrucffon. 
resources that m&V hnve SDecW. hlD0mCe 3.1.1 Land feafum and we-%A s e s  the--..~~ - - ~ 

In the area of the propfked u n d m .  Impact on present or  future land use. in-
Describe any areas of critical e n ~ ~ L m e n C a lcludlng commercial use. &era1 resources 
concern, e.g., aetlonds and atuarfes. Sum- 
marize flndlags of any studles conducted 
thereon 

2.3 So&economic consfdenalfm If the 
undertaking could have a slsllllcant soclo-
economlc effect on the locai area, dkmm 
the sodoeconomlc future, hcludlng popUk- 
tlon and Industrial growth. of the areawith-
out the Implementation of the pmpcued un-
dertaklng; describe the economlc dcvelop 
ment in the vidnltp of the proposed under- 
taglne, particularly the l o a l  tax bue and 
per caplta Income: and ldenwy trends in 
economlc development andlor lnnd w of 
the area, both from a blsbdcal a d  p m  
spedtlve dewvolnt Descrlbe the papUkUon 
densltles of both the lmmedlste and gener- 
allzed area. Indude distances from the Ate 
of the proposed undertaking to nearby red-
dences cltles. and urban areasand Ilst thelr 
populatlollp -Indicate the number and tm 
of residences. farms. buslneseo. and I n d w  
trl& that wIUbe d l recb  affected and thoso 
re~ulringreloatlon If the proposed under- 
taking-

2.4 A i r  and water moimnmcnk Dacrlbs 
the premfllng clhateand the ~us l l tyof the 
afr (Indudlap nolse) and water envlron-
ments of the areaEstimate the p W t y  and 
avallabillty of surfacewater resourcer In tho 
proposed undertaklng area 

2-41 C Z f ~ l cDesulbe the hLrtorlc dl-
matlc condltlom that pmvall In tho viclnlty 
of the proposed underbklng: extremes and 
means of monthly temperatures, preclplta- 
tion, and wind speed and dIrecUoa In addl-
tion. indlcate the ZreOuenw of temmturc 
Inversions, fog. smog, lclng. and destructlve 
storms such ss hurricanes and tornadoes. 

24.2 Hydroboy and h y d m p h u .  De-
scribe surface waters, fresh. bmcklsh. or 
sallne, In the vicfnlty of the proposed undcr-
taking and dlscuss draLnage baslru. ~Wcal 
and -chemical chiracterfstlcs, 61kk-use. 
water supplies, and c h u l a U o n ' D d b e  the 
groundwater slhratlon, water w and 
sources, aquifer systems, and flow ch.rae-
terlst1C.s. 

24.3 Aft. noise. a d  water ~ ~ o l i l umonG 
Lorfng. Prudde data on the exlstlno punllty
of the afr and water, IndImte the dlslance(s)
from the proposed undertaklng slte to mod- 
t o m  stations and the mean and msxlmum 
audible nolse and rado Interference levels 
a t  the sIte boundaries 

2 5  Untque fealutes Descrfbe u l q u e  or 
unusual features of the a m  indudlng hls-
torlcal, archeological, and scenlc s l k s  and 
values. 

3. Enoimnrnenfal impact of Ute premed
undmhkfng. Describe all known or expect-
ed environmental effects and changes. both 
benefIchl and adverse, which wlil take p l m  
should the undertaklng be carxied o u t  In-
clude the Impacts caused by (a) construc-
tlon. (b) operutlon, IndudIng mrlntenaaoe. 
breakdown, and maUunctlons. and Cc) terml-
muon of actlvltles. Indudhg 8bmdoLmtnL 
fnclude both direct, and prlmarO Indlrect 
chenges In the exlsUng enrrlronment In the 
Immediate area and throu~hout the sphere
of Influence of the proposed u n d e r b k h ~ . ~  

lChunges i n  the mofronmml Umghouf 
the sphere d iwZuence d pmparcd under- 
trrkfng. D M  and I n W  effects are those 
effects whlch can be discerned rs occurrfng 
primarily because the proposed u n d w  
would occur.M r  example: (1)The Impact Of 

recreatlonsl areas,public health and safety, 
and the aesthetic value of the land and its 
features. Desafbe any temporary testriction 
on laud use due to eonstruetion sctivitls 
Stste'the effect of wnstruetion-related sc-
Uvltlea upon loal tmUc pa.tternfincluding
rods, high- shfpchannels,and avfation 
pattern.

3.13 SpcCru and eca&ms Assess the 
Impact of mnstructlon on the terrestrial 
and a~ua t le  sped=and haQltats In the area. 
ladudlag d&g. excavation. and Im-
p a u n b e n t  Dhcus  the 'panibMty of a 
maJor alteratton to the eoosystem and any
potenLLal Ion of a n  endangeredsgedes. 

3.13 Sociocranromic consfderalionr Dis-
e m  the effect on I o a l  sodwconomlc d m -  
oprncnt In &Uon to labor. hoarlng. local 
Industry. and publlc seruiees. DIsnrss the 
need for relmatlons of fam[lles and busi- 
nesses. Describe the bmefIdal effects, both 
direct and Indlrect. d the und- on 
Ute human envlronmenf such as beneLits 
resulting from the d e e s  and products. 
and other results 01 the undertaking Un-
dude tax benefits to Iocaland Stategovern-
ments. growth in lac& tax base imm new 
b u s h m  *ad housiug development and pay-
rolls). DesaIbe the Impact on human ele-
ments, lndudIng the need for increased 
pubUc servlm (schools health f d t i e s .  
police and iln protection housing. m e  
dlmosd. markets, traPsportation. mrnmunl-
caUon, e n w  supplies and recreational fa- 
cllltlesl. 

3.1.4 Air, nolrc and waler enolmnment 
B t h m t e  tHe aualItaUre and quantitative
effects on air. no&, and water quality. In-
dudlag sedImentatlon. and ahether reguIa-
tory standardsIn effect for the area wfll be 
wmpUed with. 

3.1.5 Wale dfsposcrl DISCUS the Impact
of disposal of all waste material such as 
spolb, vcgebtlon. mnstructfon materials, 
and ~ d m b t l c  test water. 

33 Opemlion and.mainfenance 
3.11 tcmdfeahru and w u  Outline re 

strlctlons on cxlstlng and potenthl land use 
In the dcfnlty of the proposed undertakW. 
IndudIng m l n d  and water resourcg
Sbk the effect of operation-related activi-
ties upon local traffic patterns InclndIng 
mads, hfghsays, shlp chnmels. and avfation 
p3tkmg and the possible need for new fa-
clllucs. 

3.2.2 Spcciu and ecatystenu. h the 
Impact of opvatlon upon terrestrfaI and 
nnlutlc swdes and Mitats.  indudlng the 
lnipartanix of plaut and irnfmal 
h a m  economlc or esthetic value ta  maa 
that would be affected by the ~ 1 1 d e r b k b g  
provlde pertJnent i u f o ~ t l o n  on animalmf-
gratlonr foods, and reproductfon In relation 
to the Impactx and desdbe any ecosystem
Imbalmces that would be caused by the un-
dcrtaklngand the possIbIlIty of malor alter- 
atldn ta  an ecosystem or the loss of an en-' 
dangered spedes Assess aw effects of thk 
UdertaLlng whlch aould be cumulaUve to 
thowr of other sLnIlu undertakhs or  ac- 
tions. 
a born- plt would be eraluated to the. 
extent that 15 aould be developed or ex-
panded but the manufettne of conrention- 
a1 trucks to mtk the plt aould n o t  (2) The 
h p e t  of mnstntctfon aorkers moving Into 
the m a  aould be esnluated but not the  
Impact of thek leathg present homes How- 
ever. the Impact of thclr subsequent depar- 
ture must be mnsided. 
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3.2.3 Sodoewnomic consfd,?rhtforu. Dls- 

cuss the effect on the local socioeconomic 
development in relation to labor. housing. 
and population growth 2rends. relocation,
locnl industry and industrial growth. and 
public service. Describe the beneficial ef-
fects, both dmct and indirect, of the under- 
taking on the human environment such as 
economlc beneflts resulting from the  ser- 
vices and products. energy. m d  other re-

' sults of the undertaktng (Inelude tax bene-
fits to local and State governments, growth 
in local tax base from new buslness and 
housing development, and payrolls). De-
scribe imp@ -on human elements, includ- 
lng m y  need for Increased public senrfce 
(schools,pollce and fke protection, houshg, 
waste dlspossl, markets, transportaffon.
communication. and recreatlonal facilities).
Indicate the extent to whlch maintenance 
of the area b dependent upon new sources' 
of energy or the use of such vltal resources 
as water. 

3.2.4 Air, misq and water enuimnment. 
Assess the impact on present sir quality due 
to pro- &charge uumtltles. and other 
discharging ope rat lo^ unlts. Assess the 
Impact on present nolse levels due to noises 
related to the undettaking. Assess the 
impact on present water uu@ity. including 
sedlmentatlon, due to coaIfng or heatlng 
system discharges. process effluents. sad-
tary and waste effluents, water use for hy-
drostatic testlng. and water use for other 
operational unlts. 

3.2.5 	 Solid wwles. Descrlbe any impacts
aaumulatfon of solid wastes and by- 

products that  will be produced. 
3.2.6 Use J tesoutcar Quantify the re- 

sources necessary for overatIona1 Processes; 
that Ls. water (humanneeds and processes); 
energy requlrernents, rawproducts, and spe-
dallzed needs. Assess the Impsct of obtaln- 
I n g  and using these resources 

32.7 Maintenanre Discuss the impact of 
maintenance programs, such as subsequent
clearkg or treatment of Ilghtfof-way and 
hydrostatic testing and shutdowns. Discuss 
the potential impact of major breakdowns 
and shutdowns of the facIllffes and how ser- 
vice will be maintained durfngshutdowns. 

3.2.8 Accidents and catustmphes De-
serlbe any impacts resulting from accidents. 
natural catastrophes, and acts of sabotage 
whlch might occur. and provide an analysis 
of the capabUity of the area to absorb pre- 
dIcted.lmpacts. 

3.3 Tenninalion and abandonment. Dls- 
cuss t he  Impact on )and use and aesthetics 
of Lhe tesmlnation and/or abandonment of 
fadllties resultfng from the proposed under-
taking.

4. bfeusures b d a n c e  the enofmnmetrt 
or lo auofd or mitigate crdoerse enuironmen-
tulelfects IdentLfp all measures whlch can 
reasonably be undertaken to enhance the 
envlronment or eliminate, avold, idtigate, ' 
protect, or cornpens8te for adverse and det-
rlmental aspects of the proposed undertalc- 

Ing, a s  described under Eectlon 3, above, in-

cludlnp; engineering. planning and design, 

deslgncriteria. contract meclflcations, selec-

tion of m a t e r u ,  mnstructlon techniques. 

monltorlng programs during construction 

and operation, environmental tradeof&. re-

search and development. and restomtion 

messures whlch wU be taken routinely or 

os the need arises. 


4.1 Preventative measures and monitor-
ing. Discus9 provisions for pre- and post-op- 
erntion monltorlng of environmental fm-
pacts of the proposed undertaking. Include 
programs for monitoring changes in oper- 

PROPOSED RULES 

atlonal phases.Describe proposed measures solid w~stes  and thelr dlsposQ: cffccts on 
for detecttag and modifying noise levels, the water resources of the area 
monitoring airand water quality, Inventory- 6. Retati~nship bettoeen local short-tcnn 
ing key species infood chains, and detecting uses of man% envfronmenf.cmd lhc ntalntc. 
induced changes In the weather. Describe nance and enhancement ot 1ong.tcn pro-
measures. Including euuipment, training ductfolty. Compare the benefits to be do* 
procedures, and vectora control measures. rived from the immedlnte or shorttenn usu 
that can reasonably be taken for protecting of the envlronment, wlth and without tho 
the health and welfare of workers and the proposed undcrtakhg, and the lonptem 
public a t  the undertaking site during con- consequences of the promsed undcrtaldng,r 
struction. operation, and maintenance. In- Actions whlch dlmlnlsh the dlvcrslty of 
cluding structures to eiclude people from beneficla1 uses of ttie environment or pro. 
hazardous areas or to protect them during empt the optlorrr; for future uses or nec& 
changesIn operations: include sanitary and require detalled anelyslo to assurc that 
solid and Uquld waste disposal fadllties for shortsighted declslo&s are not made wl~lclr 
workers and the public during construction may commit future genenitlorn to undcslrn. 
and operation Dlscuss measures that can ble comes of sctions. 
reasonably be undertaken to mlnlmhle prob- 6.1 Short-tenn uses. Assess tho locnl 
lems arising from malfunctions and accl- short-term uses ol man's envlronment In 
dents (with estimates of probability of oc- terms of the proposed undertnklnC bcncflL 
currence). Identify stnndard procedures for to man, land use, altcratlom to tho erosys. 
vrotecting servfces and environmental terns, use of resources. and ~ubllo hcnltli 
values during maintenance and breakdowns. und safety. 
Dlscuss prolked and alternative Gnstruc- 6 2  tong-&nn pmducNvity. Dlscuss any 
tion timetables to prevent 'environmental .cumulative long-term effects whlch mny be 
impacts and plans for implementation of caused by the vrovosed undertakine In 
changes wheneveraecessary to reduce envl- terms of iand use, alkrntlons to the c&sysr. 
Ionmental fmpact. tem, Use of resources, and pub110 henltll and 

4.2 EnvironmPntal reatomtian and en- . safety. 
hancement Dlscuss all measures that can 7. Imersible  arld irrctriecobte commit. 
reasanablr be taken to restore and enhance men& of resourccs. Dlscuss. nnd quantify 

when msdble, n n ~  

toration. replacement. or protection of flora ' of resources whlch would be Involved In tho

the  envfmnment lncludlng measures for res-	 irrevocable commitmerits 

and fauna and of s c d c  Ustoric, archeo- implementation of the proposcd underlnka 

logical. and other natural values, descrfbe 1%. 

measures to IacLlItiate animal migrations 7.1 Land Ieatures and wcs. Discus any 

and movements and taprotect thek Ufe pro- permanent changes in lnnd fenturcs nr~d/or 

cesses; describe programs for landscaping land use. 

and horticultural practices: dSscus, pro- 7.2 Endangered spccics and ccosttstctns. 

grams to assist displaced familles and busi- Assess the possibility of ellmlnating nny an- 
nessg in thelr relocations: and describe pro- dansered species or the loss or dlcrnllon of 

Won6 for publlc accessto,and use of, lands an ecosystem. 

and waters in the area of the proposed 7.3 Sodoecvnmfc consideraHons Dlsa 

action. 	 cuss probnble indlrect nctlons or undertnk. 

5. Unawidab& adome enolmnmental'e/- I n s  (ex.,new highwny systems or 
fats Discuss all adverse environmental ef- wclstewater treatment fncllities, houslne do. 
fects which cannot be avoided by measures velopments, etc.) made economicnlly fcnsl. 
outllned in section 4 above. 	 ble by the implementntlon of tho proposcd 

5.1 Rumun murces fmpac(ed IndIcate undertaking that would Ukdy be trlmered 
those human resources and values whfch and would lrrevocnbly commlt othor ro-
will sustaln unavoidable advem effects and sources. IdentUy the destruction of any his-
dlscuss whether the Impact wIU be trans!- torlcal, archeological, or scenic nreng. 
tory, a one-the but l&ing effect. repet 7.4 ReJourccs lost o r  uscs prrmnpfed

Analyze the extent to which tHo proposed itive. continual, incremental. or synergtstlc undertaking would curtail tho rang0 ofto other effecta and whether secondary ad- beneficial uses of the cnvhxunont, Dclcrs verse consequences will follow. Focus on the mlne whether. considerlug presently known~ l a e e m e n tOf people by the proposed un- technology, the proposed uso of resources or dertalring' and its local, economlc, and aes- any resource extraotlon method would con- thetic implications: on human health and taminate other asoclatcd resources or lorc- safety: and on aesthetic and cultural values dose theh usage. and standards of livlng WhIch will be sacri- 7.5 Finite resources. Indlcatc tho Irra- ficed or endangered. m e r e  possible, pro- verdble and/or lrretrlevable resourccs Lhnt vide quantltatlve evaluations of these ef- would be commlttcd as n result of Lho pro-fects. posed Undertsklng, such as fossfl fuels u d  5.2 Uses. preempted and unavoidable 
change Dlscuss all unavoidable environ- const~ctionmaterials. 


mental Impacts on the land and I ts  present 8. AlLernJives lo lhe proposcd UndcrtaP- 

use caused by Inundatfon, clearlns, excavn- fng. Discuss the rango of altematnlve sllcs, 

facfIftY deslgas, proccwes and/or opcrnllonv tion and fills; losses to wildlife habitat. for- that were wnsfdered In rurlvlnc at  tho pro* 
ests, unique ecosystems, minerals, and fann. posed undertnklng and tho envkonmcntnl lands; effects on fkh habitat and mfgrn- impacts of each auch alternntivo. 

t lom on relocation of populations and mm- 9. Pennits and compliance with other rcg. 

made fadllties. such as homes. roads, high- ulations and codes. 

nrags, and traW on hbtodcal, recreational, 

archeological, and aestheffc values or scehic 'Duration of Impncts: Short.tcrm lmpncts 
areas. 	 and benefits eenetnUy nn! thoso whloh5.3 LOBd 4/ envfronmental (yudity. Dis- occur during the development a d  opcrtrtlan cuss any unavoidable adverse changes In the of an under taU.  Lone-tcnn productivityair, including dust and emissions to the alr. relates to an effect that rcm& mnny scattiand noise levels; -acts resulting from (sometimes permanently), nfter tho cnuza 

As examples strlp mlnlne wlthout re!~torcr. 
*carriers (e.g.. tlcks, mosquitoes, and 10- tion and lmd inundation by rc;ervolrs hnvc 

dents) of diseases. 	 obvious lory.temr effects. 
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PROPOSED RULES 

0.1 Pennits IdentIfy all necessary Feder- tlons and codes Desctlbc safety rcportfng 
al,regional. State and lacal pennib, llcenses procedures, schedules, and rcclplcnls 
and ceMcates needed before the proposed 9.4.2 AnciUary/acitftiu Provlde dctallcd 
undertakhg can be completed, such as per- deslga speclflcatfom for all anclllaN fstlll-
d t s  needed from State and local agencies tles, owned and operated elther by the a p
for c o ~ c t i o n  and waste dbcharges DP plicant or other parties. whfch wlU bc con- scribe steps whfch have been taken to 
secure these pennits $nd any addltlonal el- structed or operated In relatlon to the p m  
fortsstill requln?d. posed undertPldng, such as procesrIng 
9.1.l .AuUwtilies conn3te& LIst all au- plants and docklng faclUUcs Descrlbe all 

thorlt~es'wnsulted for obtaining permits. 11- constructlon,'malntamce, and operatfonal 
tenses. and certificates, fnludlng eoniag a p  procedures wlth pEIIUcular emphasls on p m  
p r o w  needed to comply with applicable cedures to protect publlc and worker safety 
statutes and regulatlons and health. IdentUy and descrlbe all pertl-
9.13 Dates of approrroL Give dates of nent safety regulatlons and codes and d e  

consultations aad of m y  approvals &ved scrlbe detaned procedures thnt WWbe ured 
9.2 CompIiunce with bdth and safety to comply with these safety regulatfons and 

mguldionr and c4der Sdentlfy all Fed& codes. Identlly all Weral, regional, State,
regional. State. snd local d e t y  and health and local government agendes thnt hare re-
regulations and codes whlch must be wm- sponsibllltles for assuring compliance nfth
plied with In the construction, maintenance. 

and ogerstion of the proposed undertsktng. these constmctlon. maintenance. and oucr- 

Also identify other health and safety stan- atlon regulatlons and co es. Deserlbe safety 

dards and codes that wlll be complied with. reporting procedures, P%edulw. and reclul- 

such as underwriter wdes and voluntary in- ents. 
dllstrycodes. 10.Source d t ~ o n n a t f o n  
9a.l duUwrlties wnsulLeb. List all au- 10.1 Public hearings. Desaibc any publIc

thoritles axid professional o ~ t l o n s  hearings or meetlne held, munmarIce thecon-
sulted in iden- p d e n t  regulations general tenor d pubUc commcnls nlth tho 
apdcodes. proportions of proponents to those Ln CUS-
922 A.ocedurei to be folbweb. Describe sent. and Include any publIc records rcsulb 

any specific procedures to steps that wi l l  be lng from thesemeellogk Include a d&ptaken to assure compZianCe wiRitfl each Such 
regulation and code. tIon of the manner Inwhfch the pubUc aso 

94 CompZiMce with otlrer informed of the Ume and place of the hcar-r e m n s  
and codes. Identify all other Federal, re- lugs.+WIy &us eLIorts made for sccklng 
gIonal, State and local regulatlons and mdes constructive loputs from OLCcctcd peculo 
which must be complled with In the con- and how thelr concerns am ~ccommodat 
struction, mafukmnce, and operation of ed. 
the proposed undertaking. 10.2 Otlrer sourcet. IdcnWy all other 
SJ.~'~uln4ritiesconsulled LM all au- sources of Lalormntion utlllzed In the prep 

thoritles and professional organizations con- - aratlon of the eavkonmentalreport, Includ- 
sulted in fdentlfplng pertinent regulat10f.S hg:and codes 10.2.1 dfeeffngs with gocernmenlaL and 9.3.2 Procedures to be foUowed E x p U
the specificprocedures or steps that will be other entftfes. Llst meetings held with Fed-
taken to a s w e  compliance with each such eral, redonel, State, and local planning, 
regulation and code. commerce, tegubtorp. en&nmental and 

9.4 speciul cases consemtlon enUtlq the subjects dlscusscd 
9.4.1 Li.qu&ed natud gasfadi t tes  Pro- (ag, recteaffon, flsh, wlldllle, nesthctlm 

vide detailed design speciflcatlons for all fa- other n a W  resources. and d u e s  of the 
cMUes to be used for the liquefaction, trans- area, and economlc development). and w 
port, storage, and regaslflcatlon of UquefIed envlmnmentol condusloas reached as a
natural gas. Provide information on the result of the meetlrys
flammabiliW and flame resIstame of all 
tank lining and insulaffon materfals. De- 10.2.2 Studfes conducted IdcntITy the 
scribe all c o ~ c t i o n ,maSntenance. and studles conducted, Including thou? by con- 
operational procedures wlth particular em- sultants,the general n a b  and malor fhd- 
phsds on procedures to protect public and hgsof those studles. and the UUc and nlaU-
worker safety and heal= Identify and de- abllIty of any reports thereon. 
scribe all pertinent safefa regulatfons and 10.2.3 CoWhnls.  Glve the names, ad-
wdes and any revisions thereto including dresses,and professional vltw of aLl consul-
the  Department of Trfum~OrtStion reguls- tants who contributed to the environmental tions W e d  by the Offlce of Plpeliae Safety report.as amendment 192-10UIquiLIed natural gas 
systems) to Part 192, "Trausportatlon of 10.2.4 BBtbZiog~~phy.Pmvlde n blbllom-
Natural and Other Gas by Pipeline: Mfd- phy of the books. other pubUutlons, re-
mum FederalSafety Standards"and by the ports, documents, maps, and n c h l  photo-
05. Coast Guard as 33 CFR 6.144 (safety graphs consulted for background Monnn- 
measures for waterfront fadLLties ana ves- . Uon, including county land use and other 
sels in port). 33 CFR 124.14 (notice in ad- p h m h g  reports. IndIcnte by some method 
varice of arrival of a vessel laden with sdan- as by as tern  or .numbers, t h w  blbUo-
eerousarm).33 CFR Part 126 (m2mfkfor graphfc references speclIlcaUg clted la the- - if-dampaus cargoes-witbin or environmental report. 
=us to waterfront fadlities). and 46 
~ ~ ~ - S u b c h s p t e r  gave 10.3 mvidecopies qfsurupgortite repdrttD ( r e g ~ l a t l o ~
tank vesels). Descrlbe detaned procedures Supply st l e s t  n slngle copy of a l l  techdcal 
that will be used to comply with these repor& prepated In conlunctlon nlth the 
safety regulations and codes Identify all preparation of the environmental repork 
EkdeW, reglod. Stste,'and local govern- such as model, heat buaet. plankloa fish. 
ment agenda that have responsibilltiw for and benthic snmpllry studlcs. 
ziswrhg camplSance with these construe-
tlon, maintenance. and operation regulac PaDoc78-4524Flled 2-17-78: 8:45 am3 
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FEDERAL RESERVESYSTEM 

[I2CFR Chaptar Ill 

COMPTROLLER OF THE CURRENCY 
112CFR Chaplmr I] 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 
112CFR Qlephr Ill] 

FEDERAL HOME LOAN BANK BOARD 
112CFR Choplmr Vl  

U?RBDocketNO.R-01391 

COMMUNITY REINVESTMENTACT OF 1977 

Rrglonol Haohgs 

AGENCX Federal Reserve Board,
Comptroller of the Currency. Federal 
Deposit Insurance Corporation, and 
Federal Home Loan Bank Board. 
AWON: Notice of regional hearhe; 
SUMMARY: The Community Rein-
vestment Act of 1977 (the "CRA") re-
quires each appropriate Federal finan-
cldl supervSs0x-y agency to use its au-
thodty when examrning financial in-
stltutlons, to encourage such institu-
tlons to help meet the credit needs of 
the local communities in whlch they 
ate chartered consistent with the safe 
md sound operation of such institu- 
tlons. The financial supenrIsorpwen-
cfes announced. in a notice publfshed 
ia the RECISZERon Jan-
25.1978, a joint hearing to be  held in 
Washln-n on March 15 and 16.1978, 
to aId the anencles in the weparation 
of regula$lo& p m i e d  by the CR& 
Thls document announces the dates 
and addresses of additfonal regional 
hearJngsfor the same purpose. 
DATESAND ADDRESSES: 

Hearlng: March 20. 1978. 10 ara: 
Auditorium. Federal Reserve Bank of 
Boston. Boston, m.:Federal D e w s  
I t  Insurance Corporation presiding. 

Hearing: Edarch 23, 1978, 10 ara: 
American Room. Peachtree PIaza 
Hotel. Atlanta. Ga:Federal Reserve
svsteinpresi&g.

Hearing: March 27. 1978. 10 
Conference Room C.Fifth Floor. Fed- 
eral Reserve Bank of Dalhs, Dallas. 
Tex: Federal Deposit Insurance Cor-
goratton presfdlng. . 

Bearing: April 5 and 6,1978.10 = 
Conference Room, Elfth Floor. Fed-
a1 Resene Bank of Chicago, Chicago. 
Ill. Comptro11er of the Currency pre- 
sIdtns. 

Besring. April 12 and 13, 1978. 10 
a$z:Ceremonial Courtroom. Federd 
Build[ng. 450 Golden Gate Avenue 
San Fraacfso, Calll: Federal Home 
LoanBankBoard presiding.

Comments Due on or before bEarch 
8, 1978: Send to SecretarY, Board of 
Governors of the Federal Reserve 
System,Washington. D.C. 20551. 
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42136 Federal Register 

DEPARTMENT OF ENERGY 

Compllance With the NatIonaI 
Envtonmental Pollcy Act; Proposed 
Guldelines . 

AGENCY: ~epartment of ~nergy. 
A C ~ ~ O N :  Proposed guidelhes for 

' , 
compliance with the National . . ' - 
Environmental Policy Aht 

- .  
SUMMARY: The proposed @ideli&s . ; 
provide the supplemental agency 
procedures required by the Council on 

. Environmental Quality (CEQ) 
regulations (40 CFR Parts 15W1508) for 
implementing the procedural provisions 
of the National Environmental Policy . 
Act (NEPA). 

The guidelines will be applicable to 
all organizational units of DOE, except 
the Federal Energy Regulatory 
Commission (FERC), which is ah 
irldependent regulatory commission 
within DOE not subject to the 
supervision or diiectiomof the other 

. 

park of DOE. .' I 

The CEQ regulations, which we 
publisheil in the Federal Register on 
November 29,1978, become biding on 
Federal agencies as of July 30,1979. 

.Accordingly, DOE, a t  that thhe, will . ' 
revoke .the NEPA regulations of the - . 
predecessor agencies of DOE and adopt 
the proposed DOE guldelines on an 
interim basis pending publication in 
f i ~ a l  form. - Written comments are requested with 
respect to the proposed DOE guidelines.. 

DATES: Comments must be received no' 
later than August 20,1979. 
ADDRESSES: Send comments to '~ r .  
Robert J. Stem, Acting Direct& NEPA . 
Affairs Division, Office of the Assistant 
Secretary for Environment, Room 4 6  
084, Forresta'lBuilding, 100q' - 
Independence Avenue, SW., 
Washington, D.C 20585. . * 

F O ~  FURTHER INFORMATION CONTACT: 
Dr. Robert J. Stem. Acting Director, 
NEPA Affairs Division, Office of the 
Agsistant Secretary for Environment, 
Room 4C-084, Forrestal Bullding. 1000 
Independence Avenue, SW., . 
Washington, D.C 20585,202-2528400. 
Stephen H. Greenleigh, Esq., Actfng . 

Assistant, General Counsel for 
Envirohment, Room 6-7, Fomstd 
Building, Washingtoa D.C 20588, & . , 252-8947. 

r.. *, 

SUPPLEMENTARY INFORMATION: , . 
L Background ' 

IL The Proposed Guldellnes 
la comment Proceduree 

Vol. 44, No. 139 / Wednesday, July 

I. BACKGROUND 

k National Environmental Policy 
Act-The National Environmental 
Policy Act of 19W,42 U.S.C. 4321 et seg., 
requires that Federal agencies give 
appropriate weightlto factors affecting 
the human environment during all stages 
of their decisionmaking process. In,thii 
connectio%NEPA requipis Federal 
agencies to prepare detailed statements 
on proposals for major Federal actions 
sSgnifkantly affecting the quality of the 
human environment. ' 

B. Council on Environmental Quality 
NWA Regulations.-Executive Order 
11991 (May 24, i977) directed CEC) to 
issue regulatioxia implementing the 
procedural provisions of NEPA. 
Accordingly, CEQ published final NEPA 
regulations on November 29,1978, which 
become binding on all Federal agencies 
on July 30.1979. The CEQ regulations (40 
CFR Parts 1500-1508) require agencies to 
adopt implementing proced.uces, no later 
than July 30,1970, to supplepent the 
uniform procedures established by CEQ. 

C. Department of E n e ~ y  NEPA 
Procedures.-The guidelkes proposed 
in this-notice provide the supplemental 
implementing procedures required by 40 
CFR 1507.3. 
. The guidelines are intended for use by 
all persons acting on behalf of DOE Itl 
cak ing  out certain provisions of the' 
CEQ regulations. They are not intended 
howevir; to create or enlatge any 
procedural or substentive rights against 
DOE. b y  deviationa from the 
.qc\delinea musfiesoundly based and 
must have the advance approval of the 
Deputy Secretary of DOE 

At,the time the CEQ regulations 
become dffective, July 30,1979, DOE wlll 
revoke the NEPA regulations previously 
pmml?gated by the Energy Research 
and Development Administration (10. 
CFR Part 711) and the Federal Energy 
Administration [lo CFR Part 208) as well 
as the NEPA regulations of other 
predecessor'agencies of DOE to the 
extent they had applied to functions 
transfetred to DOE pursuant to the DOE 
Otganization Act, and will adopt the 
proposed DOE guidelines on an itetim 
basis'pendiq publication la fmal form. 

D. Consultation with CEQ-In 
accordance with 40 (3% 1507.3, DOE 
has consulted with CEQ in developing , 
the proposed DOE quidelines. 

n.,% PROPOSED GUIDELWES ' . 
A. Cenem1.-The imilementing a 

procedures proposed herein do not 
reiterate or paraphrase the (=EQ . 
provisioris, in accordance with 40 CFR 

,1507.3, and, therefore, must be read and 

18,1979 / Notices 

interpreted in conjrtction with 40 CFR 
Parts 1500-1508. 

THe.proposed guidelines tvill bo 
applicable to all organlzatlonal elemonle 

- of DOE, except FERC, an indopendont 
regulatory body within DOE. 
B. NEPA and Agency Planning.-- 

Section A of the guidelines generally , 
parallels the structure of 40 CFR 1601 
with respect to tho integration of tho 
NEPA process with other planning ut thb 
earliest possible time and the early 
identification of significant 
enyimnniental issues. 

In order to assure that the DOE NnPA 
process begins at the eerlios possiblo 
time in applicant proceedtug& 
paragraph A.1 provides procedures for 
the early submission of environmontul 
lnform&ion by applicants and oarly 
coordination and consultation with 
other govetnmental ngenclos and 
potentially intereeted parties, 
- paragraph kt sots forth the procoss 
for determinim if an environmental 
assessment (6) or an envtonmental 
impact statement (EIS) is required to 
support a proposed DOE nctlon. TyplcaI 
classes of DOE actions which normally 
requite an EIS, normally do not requiro 
either an EIS or an XA, and which 
normally require EA's but not 
necessarily EISs ere presenled in 
Section D. 

The DOE scopfng process, which 
includes requirements for a Notico of 
Intent to prepare an EIS and an EIS 
implementation plan among olhor 
things, is explained in paragraph A,3, . 

C. NEPA and Agency 
Decisionmuking.+ecUon B of the ' 

guidelines provides DOE proceduccs to 
implement the CEQ requiremonte with 
respect to agency decieionmoklng (40 
CFR Part 1505) to ensure lhat DOE 
decisions are made in accordance with 
the policies and purposes of NEPA. To 
comply with 40 CFR 16O5.i[b), DOE hus 
designated the major decidonmakln,tj . 
procesqea for its principal programs 
llkely to have a significant effect on thu 
human environment and included 
provisions toasaure that the NEPA 
process corresponds with such . 
decisionmaking processes. 

Relevant environmental faclors and 
alternatives to proposed DOE actions 
will be considered at the oarlicst 
possible time in the decisionmaking 
process. w e r e  an EIS is prepared, tl~a 
record of decision (40 CFR 1505.2) will 
be published in the Fedornl Regielor apd ' 
made available upon requost, excopt as, 
provided in paragraph C.1 with rospoot 
to confidential or classified Information. 

D. Ofher Requimmenb of NEPA.- 
The GEQ regulations allow a n  agoncy to 
develop criteria for limiting prlblic 
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access to NEPA documents which 
involve classified inlormation. 
Paragraph C.l provides DOEpolicy for 
addressing classified information as  
well a s  policy for addresshg 
confidential infomation. 

Procedures regarding DOE 
Modifications of the time eriods 
specified in the CEQ re&tions in 
certain limited cirmmstances are 
provided in paragraph Ct2 

Paragraph C.3 identifies the NEPA 
Affairs Division within the Office of - 
Environment as the point of contact for 
public inquiries regarding the DOE 
NEPA process. The Assistant Secretary 
for Environment, or bislher designee, 
shall be responsible for overall review 
of DOE NEPA compliance [paragraph . 
C.41. 

Paragraph C.5 provides that any 
deviation from the guidelines must be 
soundly based and must have the 
advance approval of the Deputy 
Secretary of DOE. 
E ~errm'nolo~.-The terminology 

established in the CEQ regulations (40 
CFR 1~i00.1) win be applied consistently 
throughout the guidelines. 

m. co- ~ ~ o m u r z ~ s  

Interested persons are invited lo 
submit written comments with respect 
to the proposed guidelines.to Dr. Robert 
J. Stem. Aiting Director, NEPA Affaira 
Division, OBce of the Assistant 
Secretary for Environment. Room 4 6 -  
064, Fonestal Building, loo0 
Independence Avenue, SW, 
Washington, D.C 20585. Comments 
should be identified on the outside of 
the envelope and on the documents 
submitted to DOEwith the designation 
"Compliance with the National 
Environmental Po& Actem Five (51 
copiee sbould be submitted. All 
comments and related information 
should be received by DOE August & 
1979. in order to insure consideration. 

Not& respect to Executive Order 12M4. 
"'Impving Govenunent RegulaUomP DOE 
has d e t d e d t h a t  the proposed goiddines 
ere 'Mg&cant"but not 'hafor'' because the 
anticipated effects of theproposalifmsde 
final, would be primarily to provide internal 
guidauce for the implementation of the 
Cormdl of Envimmnentd poaL'W [CEQ) 
regulations. They do not thererote, nquirea 
regulatory analysk 

Issuedin Washington. D.G ~uly 13, I-. 
Ruth G Busen, 
Assishf Secrezoly forEnvhmenL 

DOE NWA GUID- 
Section A--NEPA and Agency P m g  
Paragmph A.LApplpNEPAEarly in b' 

Procees 140 CFR 150121. 

Paraaia~h k2 Whcthw to R c ~ n m  on 
En-&nmenlrd Impact ~lotcient [40 CFR 
ls(n.4,1507.3[b)[2). and i S 4 b  

Paragraph A.3. &ping (40 CFRim31. 
Paragraph A4. Supplementnl Slotcmanb I40 
cPR lsazsfc)]. 

Section H E P A  and Agency 
DecisIonmaWag 
~aagraph B.I. DOE ~ctislo-~ng 

Proccdurer 140 CFR 1505.11. 
Section C-4Lhar Roqulmmanb of NEPA 
Paragraph GI. Acc065 to NFPA d~wmtnlr 

M CFR iw73fcll. 
~ a ' r ( l ~ ~ ~ h  C2 ~;v'bions of Tho Pcrfods 140 
CFR IW.3[d)]. 

Paragraph C3. Status of NEPA Actfom 1.40 
a% im~[e]]. 

~ a r a ~ r e ~ h k ~ .  Ovemlght of Agency NEPA 
Activilies (40 CFR 1SO7.2[0)]. 

Paragraph C.5. CornpDonce. 
Section D-Typlcnl Class= of Action 

DOE NEPA GUIDELINES 
Purpose 

The purpose of lhese guidelines is b 
provide pmcedws which the 
Department of Energy POIS] wlU npply 
to implement Lhe Council on 
13nvironmental Quality [CEQ) 
regulations for compliance with the 
National Environmental Policy Act 
[NEPA). The CEQ regulationsare 
codified at 40 CFR Parb 1500-150&Tho 
guidelines are issued pursuant to nnd 
are to be used onlv in coniunction with 
the CEQ regulati&s. 

The guidelines are intended for use by 
all persons acling on behalf of DOE in 
carrying out cerlnin provisions of Lhe 
CEQ regulations. Tbey are not intcndcd, 
however. to create or enlargo any 
procedural or rmbslantivo righla against 
DOE Any deviation from Lhc guidelines 
must be soundly based and must have 
the advance approval of the Deputy 
Secretary of DOE 

DOE will, In accordance with 40 CPR 
1507.3, review these gutdclines on a 
continuing bash and revise them as 
necessary to ensure full compllonce with 
the purposee and pmvlslons of NEPk 
Substantive changes will bo published 
in the Federel Register. 

Seclion A-NEPA nnd Agoncy Pluming 
1. AppIy NEPA EorIy in the Process 
The CEQ regulations (40 CFR 16Dl.2) 

require thak 
*Agencler shall Integmte the NEPAproccu 

with other plan@ at he earllcrt poulblc 
timc to emurc thot planning and dccWons 
reflect &dm-tal valucs to avoid delnys 
later In the procons, and to head oKpotcntfal 
conIllclam 

Specifically with respect lo applicant 
processes, agencies are required to 

,develop procedws Ulak 

"(dl Rovide for cases where aclions are 
plonned by private applieaab or other n o s  
Federal cnttUea beromFedval invohrernmt 
no Lh.k -- --- 
u(l] FbUdca or designated ~ W a r e  

avollable to advise wtential awl'cantc of 
nludfes or ohinfdrmation f&ehly 
mquired lor laterFederal actiab 
. "(2) The Federal agency consults early with 
oppmptiate State and local agenijes d 
Indian lribcs and with fnlerested private 
persons and argdzations when ib awn 
Involvement k reasonably foreseeable 

'[aTbe Federal agency commences its 
NEPA process at the earliest possible time 

To implement these requkernenfs 
(a) DOE will review preliminary 

inlernd program planning documents. 
regulatory agenda, draft legislation 
budgetary materials and other 
dcvelophg DOE proposals. to ensure the 
proper integration of the NEPA process 
ond will: 

(11 Incorporate into its eady planning 
processes a careful consideration oE (g 
the potential environmental 
cun~equences of its proposed actions, 
and [ii] appropriate alternative comes 
ofaction:- - 

(2) Al the earliest possible time, tn 
acmrdance with paragraph k2 herein. 
determine whether an environmental 
assessment (EA) or an environmental 
impact statement [EIS] is required. - 

(b] Applicants for a DOE lease. 
perrqit, license, certificate, financial 
assistance, allocation. exemption or  
simiar action should consult with DOE 
as early as possible in their planning 
processes to obtain guidance with 
respect to the appropriate level and 
scope of any shliheior ~VimnmeIItal 
information which DOE mav reauire to 
be submitted ae part or in Gpp& of 
LheSr applicalion 

(cl DOE expects applicants to: (I] 
Conduct studies which are deemed 
necessary andappropriate by DOE to 
deterinhe the impact of t h e ~ r o w s e d  
acLfon on the huriian envirolimhnt; . 

(21 Consull appropriate FederaL 
regional, Sfate and local agencies and 
olher polenlially interested pasties 
dur@ the preliminary planning slages 
of the proposed action to ensure that 
envimvimnm&td factors including 
uermitllnn reauitemenls are identified: 
- [a) s u b k t  t&ications for aU 
required Federal, regional, State and 
local permils or approvals a s  early as 
possible; 

(4) Nolify DOE is  early as possible af 
other Federal. regional, Stale, local and 
Indian tribe actions required for project 
completion in order that DOE may 
coordinate tha Federal envirunmental 
roview, and fulfill the requimnenls of 40 . 
CFR 15062, regarding elimination of 
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duplication with State and local 
procedures, as appropriate; . 

. (6) Notify DOE of private persons and 
organizations interested in the proposed - 
under taki ,  in order that DOE can 
consult, a s  appropriate, with these 
partles in accordance.with 40 CFR - - 
150i~[d](2]; -. ,. - 

(6) Notify DOE If, #or.td cd~pletion. . 
of the DOE enyiro'nmenial revie* and*.' 
decbionmakidg p$cese; thd a$plIca.Q ' ' 

' 'plans or is about to t akem aictiokin . 
furtherance of an u n d ~ ~  w i W  
DOE'S jurisdiction which may meet .. . 
either of the criteria-set forth at 40 CFR 
160W[a). 

(d) DOEwill, upon recelpt of & ' 
application, or earlier if possible, initiate 
and coordinate any requisite. - 
environmental analys'e's. ' - '  

- (e) For major categories of .DOE . 
actions involving a large number of . 
appIicante, DOE may preparg generic . 
guidelines describing the level. and . 
scope of environmental information 
expected from the applicant and will 
make such pidellnee available to ..., .. 
applicants upon request. ' 
(Q For DOE programs that frequently. 

Involve another agency gr agencjes in . . 
related'decisions subject to W A ,  DOE - 

,,. ,will cooperate with the o.ther agencies-in . 
developing environmental informatipn 
and in determining.w+fher to.prepee 
an EA or an EIS. vhere appropriate and 
acceptable to the o t h e ~  agencies, DOE 
will:develop or cooperate in the. . 
developmekt of interagency agqements 
to facilitate coordination and to reduce. . . L . _  
delay and duplication. , . . .  

2. Whether to Prepaman . ' -. .: : ; . 
EnvimnmentaZ Imgact StakmenL-The 
CEQ regulations (40 CERX50F4) require ,. 
the Federal agency, in determining . . 
whether to prepare an NS, to:. . . . :. .-.- 

"[a) ~ e l e d n e  under lb prpcedures:-. " . 
supplementing*these regulatlbae'l&escribed in . 
g 1507.3) whether the proposal fa one whtch: ' . , "(1) Normally requires an.envimnmental:: - .. 
Impact statement or . . :-: :,. -5: ; . . . , 

"(2) Normally does no1 r6quii either a:! . 
e~fimnmental impact 8,tatemqt an . *. 
envlmnmenlal asseasmen! (categotfc?l, 
e~ccluelon), and 

"(b) If the proposdd hctlop Is n'dt dopirid' . 
by paragraph (a] of this sectlo~L~preparead , .' 
envhnmcqtal assesmcnt (0 1508.9)." ' ' 

. . 
To irhplemept thfsieq&ementand . 

the requirements containedat 40 CL% :- . ; 
l507.3[b)[2): . . . , .sf; :>.. t. ;w, +h.- .v.. 

(a] DOE has (ih Section'D); Identified. : 
- . and developed spe'cic crttetiqfot.those; - 

typicalclasses of DOE actiom.~l:* . . ' . .: 
. - 

"(l]~WhIch normally do kqd&e : ' . ' ' 

cnvfronmental Impact statement&. . , 
' . U(fI) Whlch normally.do not pqulre eLei.:- 

nl! environmental impact statement or an . 

. - , ~ .~~ . . 
' .environmental assessment [categorical , 

excluelorn (3 1508A)J. 
'ylii) Which normally require 

environmental aseessmenb but not 
necessarily environmental impact statements. 

(b] DOE willzeview individual 
proposed actioni to ascertain whether. . . 
an envfro~?mental assessment @A) or . . 
EIS is reqdred where: . 1: 

(11 The proposed action is not .., . . - 

encompassed within the categorizations 
of SectionD,'. - . , . , . .. 

. (2) The propo?ed action & . 
encornpasseed within the 
categorizations of Section D, but DOE , 
belfeves that-the categorization is not 
appropriate to the individual pr@osed 
action. 

(3) Public comment kcelved on or . . 
.relating to a proposal included *thin 
the categorfiatione of Section D raiaee a 
substantial question regarding the . - 
categorization . 

(c] DOE will, in conducting the . 
reviews of paragraph @I) above. either: . 

(1) Determine that neither an EA not 
EIS is required where it fs clear that the. 
proposed actiod h not a major Federal 
'action significantly affecting the quality 
of thehGan environment. (In such ' 
cases, a brief hemor~dum-may be . . 
~jrepared explaining >e basis for that ' 

de!ermihatioh); - : . "+ . . 
(21 &pare an EA where it isekdear 

whethera& EIS is require& or ' . . : 
.. (3) Proceed directly to EIS preparation . 
where it is clear that an EiS is required. 

-(dl Dog may add.actIons to or remove 
actions fruin the categorle! in Section D, 
based on eeriience gained during. -- 
implementqtion of the CEQ regulations 
and these guiaelinks. ' . 

3. Scopiw-TheCEQ regulatio&~+$, 
CFR15mrkq@m: -. 

+ *  -~ - .  . '.'a" early andppebmcek fiy determi& 
the scope of Issues to be addressed and.for 
idenbfying the dgdicant Isme&&tedtaa ., - .  , ppiaed-attion" , ,: - '  , ', 1 . ,~ 

(21 As boon as practicab1e.after.a . 
:decision.to prepare an EIS, publish in ' 

# ,  

'theFederal Register a Notice of Intent 
(NOIJ to p p a r a  an EIS in accordance 
with 40 CFR 150l.7. However, where . 
DOE'fm& that there is a.lengthy period . 
between DOE'S decision to prepare and 
EIS and thetime of actual preparation, 
DOE may instead publish the NO1,at a. .., -. 

. time'sufficiently inadvance d.. . ... s r  ; 
preparaKon of the draft EIS to.proirlde, .- 
reasonable oppoWty.for inter'ested . . .. 
pefsons to participate Ip the.= - : '.- 

> .' ,,. : preparation,procese. . 
(21 Provids'additional dissemination 

of thk' NO1 in-akordpnce with 40 CFR 
1508.6; 5 

(3) Through the NOI, Invite comments 
and suggestfont, on the proposed scope 
of the EIS including envhnmentnl 
issues and alternatives for conslderallon 
in the preparatlon of the draft EIS and 
Invite public participation in the NEPA 
process in accordance ivith 40 CFR 
1501.7[a)[l), except where there is an ,, 
ekception for classified proposals . I 

pursuant tb 40 CFR 1507.3[c] and p 

paragraph C;1, herein, The conunont . . 
period for the NO1 will normaIly be 20 
days. To the extent pmcticnbt, DOE 
may consider comments received aftor 
the close of the designated comment 
period on the NO1 In preparhg tho draft . 
EIS. . 

(41 Prepare an4 utilize an EIS 
implementation plan ns described 
below. 

(bl The EIS hplementatlon plan will 
be a brief document providing guldanco 
to DOE for the preparation of nn EiS. It 
will contain: 

111 Inforhation to address the 
p&iisions of 40 CER 1 ~ n . 7  [a)(2], (a), (S), 
[el, and (7): 

(2) A detailed outllne of the EIS; 
(31 A description of the mean8 by 

which the EIS will be prepared, 
including the nature of any contractor 
assistance fo be utilized. 

(c] The-EIS implementation plan muy 
also contain: 
, (1) Target page 1hl ts  for Ute EIS: . 
(2) Target time llmlta for EIS 

prepatation; : . 
(3) An allocation of assignments 

among DOE and coopernling agencies, 
(dl DOE will complete a n  EIS 

implementatbn plan as soon as 
practicable after the close of the 
designated comment period on tho NO1 
or after a scoplng meeting, if one b hold, 
whichever b later. DOE may rovlso tho . 
implementatlon plan, as necessary 
during EIS preparatlon. 

4. Supplemenfal Sfatement8.-[a) I f .  
required DOE will preparc, circulate, . ' 

and Ne a sppplcment to a draft or flnal 
EIS, in accordance with 40 CFR 
1502.g(c). However, where it te unclear 
whether an EIS supplement is roqulred, 
DOE prepare an analysis which 
provides sufficient Information to 
support a DOE determination with 
respect to the criteria of 40 CPR 1602.0(c) 
[i) and (11). Based on the analysis, DOE ' 
will determine whether to pre are an 
Bls supplement. Where DOE $etonninoE 
that an EIS supplement Is not required, 11 

DOE will prepar8.a brief liremorandum ..I 

which explah.  the bash for the 
determinauon. '. . ... : 
(b) When applicable, DOE will 

incorporqte an EIS supplement or a bdof 
memorandum and supporting analysis 
into any related formal admlnlstrallvo 

! 
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record prior to making a final decision 
on the action which is the subject of the 
EIS.supplement or analysis. 

Section B--A and Agency- 
Decisionmaking 

1. DOE Decisionmaking Pmceduresc 
The CEQ NEPA regulations [40 CER 
1505.1) require that agencies adopt - procedures to ensure that decisions are 
made in accordance with the policies 
and purposes of NEPk 

To implement this CEQ requirement 
this section designates the major 
decisionmaking processes for DOE'S 
principal programs and provides for 
procedures to assure *at the NEPA 
process corresponds with the 
decisionmaking pmcesses. These - processes are designated as policy level 
decisionmaking, program level 
decisionmaking, and project level 
decisionmaking. The procedures consist 
of general procedures applicable to all 
DOE decisionm.aking pmcesses followed 
by additional procedwsappllcable to 
the specific decisionmaking processes. 
The decisionmaking structure 
designated herein is consistent with the 
CEQ tiering concept (4q CFR 1502.20). 
which provides for focusing on the , 
actual issues ripe for decision and 
elminating repetitive discussions of the 
issues already decided. Accordiiy, 
environmental a o h e n t s  prepared for 
policy level decisions-will normally 
focus on broad issues and will provide 
the foundation for subsequent program 
and project environmental documenls. 
Environomental documents prepared for 
program level decisions.d normally 
focus on n m w e r  issues than at the 
~ol icy  level and may summarize and 
incorporate by reference discussions 
contained in any relevant policy level 
environmental document but should not 
repeatthe discussion of issues already 
decided at  the policy level of 
decisionmaking. Similarly, 
environmental documents prepared for 
project level decisions will normally 
focus on issues specific to the proposed - project and may summarize and 
incorporate by reference discussions 
contained in any bmader environmental 
.documents but shouldnot repeat the 
dicussion of issues already decided at 
bigherlevelS of dec i s ionmw.  
(a) The following general procedures 

apply to all DOE decisiomaMng 
processeq.DOEfl . . 

M ~t the earliest possihl; time in the 
decisionmaking process: [i) identify and 
evaluate euvirgnmental factors and 

. appropriate alternative courses of 
action, and (ii) determine in accordance 
with paragraph A2 herein the 

appropriate level of envhnmental 
review document required 

(2) Commence preparation of the 
relevant environmental document a s  
dose as possible to the h a  that DOE 
begins development of or Is presented 
with a proposal (40 CFR 1508.23). and 
complete the document in advnnce of 
5 a l  decisionmakian. 

(3) During the dev~1opmcnt and 
consideration of a proposal and the 
relevant envimnmcntd document, 
review other DOE pla'nning and 
decisionmaking documents to ensure 
that alternatives (including the proposed 
action) to be considered by lhe 
decisionmaker are encompassed by thc 
range of alternatives in the relevant 
environmental document. 

(4) Circulate the relevant 
environmental document or summnry 
thereof with the proposal and other 
decisionmaking documents thm* 
DOES intcmal review processes to 
ensure that DOE ofiicials usc the 
environmental documents in making 
decisions and that the decisiomakor 
consider the a[lernaUves described 
therein. 

(51 Where an EIS is prepared, publish 
the record of decision (40 CFR 15052) in 
the Fed& Rogktcr and make it 
available to the public upon request 
except as provided in parogrnph C1. For 
the purposes of40 CFR 1508.1, the 
record of decision will be deemed issued 
upon signature by the approp$ate DOE 
official. * 

(61 Utilize the tiering concept in 
accordance with 40 CFR 1M2.20 and 
1508.28 to tlie fullest extent practicable. 

@) The following procedures are 
applicable to the specific 
decisionmaking processes. 

(I] Policy level decisionmuking.-At 
Lhls level of declsfonmnking, DOETis 
deciding onbroad shtegles to achieva 
energy goals such as conservation, 
development of new resources and use 
of more abundant resources. Policy level 
decisioas may, for example, be 
represented by proposals for legislation 
or by formal statements of national 
energy policy. 

(i] For legislative proposals, DOE will: 
Identify and evaluate relevant 
envkonmental issues and reasonable 
alternatives. and make a determination 
regarding the need to prepare an 
environmental document during the 
pmposal formulation and early drafting 
stages; and, normally prepare, consider, 
tind publish any rcquhd enviromcntnl 
document in connection wlth the 
submittal 01 a proposal to Congress. 
except os may be provided in 40 CPR 
1600.8. 

(a) For formal statements ofnational 
energy policy DOE will: initiate 
Implementation of tbe applicable 
general procedures speciliid in 
pnmgmph (a] above during the analysis 
phase of policy developmenk and will 
prepare, consider, and publish any 
mquhd  environmental document in 
advnnce of policy adoption for those 
polJcies that wiliresuli in or 
substantiallv alter DOE  mer rams. - 

(2) PM~& l e ~ d  dec~io&aking.- 
At Ws level of decisionmaking, DOE is 
deciding on a variety of approaches to 
tmpleminl specitic policiei or statutory 
outhodlfes. Program level decisions are 
generally represented by the 
advancement of an energy technology 
program, the issuance of pmgtam 
rcgulations. or the adoption of a 
Prngam plan. 

(i) For energy tecbuology research. 
development, demonstration end 
commercializatfon programs. DOE wilk .. 
idtiate the applicable general 
procedures in paragraph [a) above 
concurrent with program initiation; and. 
If required prepare the relevant 
envImnmenta1 document when 
environmental effects can be 
meaninghlly evaluated When required. 
the relevant environmental document 
would normally be prepared to support 
a decision to proceed with the 
development phase of a researcb, 
developmen!, demonstration, and ' 

c o m m e r d ~ ( I o n  program. 
Nevertheless. DOE will consider the 
following factors throughout the 
program in determining the necessity 
nnd appropriate timing of thedevant 
environmental document: [a] The 
significance of the environmental 
Impacls of tbe technology. if applied on 
the qunlity of the human environment; 
and (b) The extent to which continued 
investment in the new technology is 
likely to cause the p r o m  to reach a 
stage of investmeni or-commitment to 
fm~lementation likelv to determine 
subsequenl development or restrict later 
alternatives. 
(U) For progmms that are implemented 

by rcgulations. DOE will initiate 
Implementation of the appUcable 
general procedures in paragraph (a] 
above during early regulation drafting 
sbgcs. Publication of a draft EIS, if 
requircd will nonnally accompany 
publication of the proposed regulations 
and will be available for public 
comment at any hearings held on the 
proposed reguIations. The draf€EIS need 
not acwmDauv notices of inauIrv or 
advance notices of pmposedad&oaking 
intended to gather information during 
early stagesof regulation developmei~ 
The relevant environmental document, 
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with comments and responses, will be '1501.2[d] and paragraph A1 herein; 
included in the administrative record In' commence preparation of the relevant 
accordance with 40 CPR 1508.10@)[2], environmental document, if requfred, no 
final mlemaWngs promulgated pufsuant let& than immediately aner ' . 
to the Administrative Procedure Act . ' applicaffons are received; and consider ' 
may be issued simultaneously with the relevant environmental document, if 
publication of the notice of the one 1s prepared, in decigions on the , , 
availability of the final EIS, ' application. 

I (ili] For programs that a q  hot " ' (iii] For actions that involve 
included in paragraphslij dr (iil and that adjudicatoryproceedings;DOE will: 11'. 

are implemented by a formal p r o g a ~  , normally prepare, consider and publish 
plan, DOE will: initiate implementation . the relevant environmental document,if 
of the applicable general procedures required, in advance of a decision, ahd 
specified In paragraph (a] above . ' ' , incllide the dominient fn the forpal ' 
concurrent with program plan record of the proceedings. If an E I s ~  ' 

- .  formulation; and, ifrequired, prep& the i required, the: draft EIS will normally 
relevant environmental document when -: precede preIiminary staff 
the environmental effects of the program . recommendations and publication of 'the 
can be meani~fully evaluated. If an EIS final EIS will normally precede final 
is required, it will be prepared, staff recommendations and that portion 
considered, and published and .the- of the public hearing related to thi &S. - requisite record of decision issued The EIS need not $recede piebinary 
before taking an action that would have h e m s  designed to gather information 
an adverse environmental impact or . . for use in the EIS. . 

I i d t  the choice of reasonable section C-Other Behuirements of alternatives except as proirided in 40 : NEPA 
CFR 1506.1(c]. ' 

(3) Project level decisionmaking.-At 1. Access lo NEPA Documen&.-The 
this level of decisionmaking, DOE is ' : CEQ NEPA regulations (40 CFR - 
deciding on specific actions to execute a 1507.3[c)) allow an agency to develop 
program or to perform a regulatory - criteria for limiting public access to 
responsibility. Pruject leveI dedsions environmental documents which involve 
are generall~~represented by the .classified Information. This section 
approval of projects, by the approval or provides the ROE policy for addressing 
disapproval of applicatfons, orby the classified information as  well as policy . 
decisions on applications rendered in* for addressing confidential infopation. 
adjudicatory proceedings. Classified or confidential information 

(I) For projects that are undertaken by . -isVexempted fkom mandatory publio 
DOE, DOE will: initiate implementation ' disclosure by Q*552[b) of the Freedom of. 
of the applicable general procedures' Information Act (FOIA) (5 U.S.C. 552) 
specified in paragraph (a) above and O 1004.10@) OFDOE'S regidations 

, concurrent with project concept . . . . implementingFOIA (10 CFR Part 1004). 
development; and, if required, prepare; Public access to such information will 

, consider, and Publish the relevant ' be restricted fn accordance with such 
environmental document'before ma& regulations and~apphcable statutes. 
a go/no-go decision on the project Etcept for the 1imited.classes of 

If a DOE project requires preparation documents containing informati on 
of an EIS, DOE will not take anaction 

. 
whlcli meefs the criteria set forth in the 

concerning the project which would - applicable statutes and regulations, all 
have adadverse environmental effect or NEPA documents, as defined at 40 CFR 
which would limit the choice of - . . 1508.10, the EIS Implementation plan 
reasonable alternatives until the and the,record of decision are subjed to 
requlred record of decision Is issued- .the mandatory public disclosure 

In addition, wheie bOE projects are requirement8 of FOIA and the ROE 
accomplished through procurement regulaff om implementing POIA. DOE . 
contracts; DOE will consider -. will determine the,treatment of . 

. envlronmental,qualification and, where documents containing classified or 
appropriate, evaluation miteriaalong . . cdddential information on a case by 
with economic and technical factors'in case basis in accordance with the 
the procurement process. . . ' raquirements of DOE'S M)IA regulations 

(ii].For ptojects that inOolve - and the appgcable statutes. 
applications t o  DOE for fhiancial . Wherever possible, the fuodamental 
assistance or applications to DOE for a ' policy of full disclosure of NEPA 
permit, license, exemptibn, allocado~~or : documents will be followed. In some 

iegulatory actio$ & v o I w  . . ;cases, this willmean that classified or . 

infoeFl ad&&t5Ltive proceeding&. . . coxifidentiai Mormation may be . ' 

DOE will:. apply NEPA early h-&, ' ' - , exciired; prepan?d as an a pendii, or P pm&gs id accordance with 40 CFR . : othehvise'segregated to a OW the . 

release of the non-sensitive portlons of a 
document. . 

2. Revisions of Time Periods.-Tho ' 

CEQ regulations (40 CFR 1507,3(d)) 
allow agencies to provide for periods of 
time other than those presented in 40 
CFR 1508.10 when necessary to comply 
with other specific statutory 
requirement. 

(a] Certain circumstances, such ne . a 1. 
statutory or Executtvo Order doadl1notrlr 
may require that tho pefioda establishad 
in 40 CFR 1506.10 for the t h o  of DOIf , 
NEPA actions be altered. If DOE 
determines that, in order to comply with 
specific requirements of other statutes 
or Executive Orders, such revislone aro * 

necessary, a notice of the deterrninntlon 
will be published in the Fodornl 
Register. @is notice will briefly provitlo 
the reason for such alterations and 
contain information on tho revised limo 
periods. Related notices of substnntlvo ' 
action, if applicable. may be publishad 
jointly with notices published pursllnnt 
to this paragraph. . . 

3. Status of NhFA Actions.- 
Individuals or organizations dosiring . 
information or status reports on 
elements of the NEPA1proceas should . 
address their inquiries to: NEPA Affairs 
Division, Office of Environment, 
Department of Energy, Washington, D,C, 
20585. , 

4.0vers@ht of Agency NEPA 
Activities.-The Assistnnt Secretary for 
Envlronment. or hisJher designee, wlll 
be responsible for overall reviow of 
DOE NEPA compliance, 

6. Compliance.-These guidellnos nro 
intended for use by all persons acting on 
behalf of DOE in carrying out certuh 
provisions of the CEQ regulations. Any 
deviation from the guidelines muat b6 
soundly based andplurrt have the 
advance approval of the Deputy 
Secretary of DOE. 
BllLlNa CODE e4SDQI-M 
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nrrmzally do not require. 'normally require EAs but normally require 
either EAs o r  EISs . not necessarily EISs EISs 

Classes of actions generally applicable t o  a l l  of DOE : 

~ m i n i s t r a t i v e  procurements DOE actions vhich enable 
(e.g., general supplies) o r  resul t  in  engineering 

development ac t iv i t i es ,  
Contracts f o r  personal i.e., detailed design, 
8erPice.s development and t e s t  of 

energy system prototypes. 
Personnel actions 

. DOE actions. vbich provide 
Reports o r  recommendations grants t o  s t a t e  or local  
on legis la t ion or-proposed governments for  energy 

. rulemaking which was not conservation programs. 
in i t i a ted  by DOE 

Compliance actions, including 
investigations, conferences, 
hearings, notices of probable 
violations and remedial orders 

interpretations and rulings, 
.cr modification or rescissions 
thereof 

Promulgation of rules and 
regulations which are  
clarifying in nature, or 
ailrich do not substantially 
change the  effect  of the 
regulations being amended. 

Actions with respect t o  the  
planning and implementation 
of emergency measures pursuant 
t o  the  International Energy 
Prog'ram 

' Information gathering, anal- 
ysis, .ad dissemination 

Act- in the nature of 
conceptual design or 
feas ib i l i ty  studies 

Astione involving routine 
Paintenance of DOE-amed 
or  operated fac i l i t i e s .  

DOE actions which are  expectec 
t o  r e su l t  i n  the construction 
and operation of a full-scale 
energy system project. . 

DOE actions vhich promote 
energy conservation through 
regulation of energy use 6n 
a substantial  scale. 
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normally do not  requi re  normally requi re  EAs but ,normally r equ i r e  
e i t h e r  EAs or  EIS not necessar i ly  EISs . E l %  * 

Actions i n  the  na ture 'o f  : 
a n a l y t i c ,  energy supply/demand- 
s t u d i e s  which do not r e sL l t  i n  . 

. a  DOE repor t  o r  recommendation 
on l e g i s l a t i o n  o r  'o ther  DOE . 

proposal 

Adjustments, exceptions,' 
exemptions, appeals,  s t a y s  
o r  mo.difications o r  r e s ~ i s s i o r i s  - 
of o rde r s  issued pursuant t o  

. the  Emergency Petroleum ~ l l o c a -  
t i o n  Act, a s  amended. 

, 

Rate increases  f o r  products 
o r  se rv ices  marketed by DOE and 
approval of r a t e  increases  f o r  
non-DOE e n t i t i e s  -which do not 
exceed t h e  r a t e  of i n f l a t i o n  
in  t h e  period s ince  the- l a s t  
r a t e  i nc rease  

Actions t h a t  a r e  subs t an t i a l l y  t he  
same a s  o ther  act3ons fo r  which 
the environrnental.effects have 
already been assessed i n  a NEPA 
document and determined by DOE-to : 
be c l ea r ly  insignifican: and where 
such assessbent is cur ren t ly  va l id .  

. . 
~ l a i s e s  6f ac t ions  applicable t o  li=eiSses'to i~p ,or l lexpor t  
na tu ra l ' ga s  pursuant t o  Section 3 of the h'atural Gas Act 

Approval/disapproval'of 
$'new l i cense  o r  an amend- 
ment t o  an e x b t i n g  l icense  
which does not  involve new 
construct.ion, but which 
requires  operat ional  changes 
which may o r  may not  be 
s ign i f i can t ,  such as an 
increase i n  LNG throughput? 
shange i n  t ranspor ta t ion  
o r  s torage  operat ions 

Approval/disapproval of 
appl ica t ions  involving the  I 

construction'  of dew l i q u i d  
na tu ra l  gas termipal,  regasi- 
f i c a t i o n  o r  s torage  f a c i l i t i e s  
o r  a s ign i f i can t  expansion of 
an ex i s t i ng  LNG terminal ,  
regasif  i ca t ion  o r  etorage 
f a c i l i t y  , 

~ ~ ~ p r o v a l l a i s a p p r o v a l  of an 
appl ica t ion  involving a 
s ign i f i can t  opera t iona l  change 
Such a s  a major increase  i n  
t h e  quant i ty  of LNG imported 
o r  exported 
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& d l y  do not require normally require U s  but normally require 
e i t h e r  EAs o r  EISs not necessarily EISs EISs 

Clesses of actions applicable t o  Propane Allocation Program 

Assignments and al locations Assignments and al locations 
of pfopane t o  r e t a i l  and of propane to  gas u t i l i t i e s  
wholesale o u t l e t s  f o r  f o r  peak shaving, Btu 
comerc ia l  and res ident ia l  enrichment o r  supplemental 

- use gas supplies involving new 
* +  construction o r  a substantial  

Assignments and al locations change i n  operations o r  
of propane t o  gas u t i l i t i e s  potential  impact on com- 
f o r  peak shaving o r  Btu peting users of  propane. 
enrichment which do not 
involve new construction New assignments and 
o r  a substant ia l  change i n  al locations of propane 
opetat ioa and where DOE feedstock t i  enable operation 
bas determined t h a t  such of o r  increaees i n  operation 
act ions  w i l l  not impact the  of petrochemical plants. 
supplies available f o r  
competing uses. Changes i n  regulatory s t a t u s  

such a s  the decontrol of 
propane. 

Classes of actions applicable tb  Synthetic Natural Gas (SNC) 
Feedstock Allocation Program 

Ap~roval/disapproval of Issuance of en Order which Approval/disapproval of an 
an application f o r  supplier  reduces SNC production application f o r  supplier  
assignment and feedstock below his tor ica l  levels assignment and feedstock a l lo-  
a l locat ion which involves. and where the probability cation which involves the 
continuation of SKG produc- of fuel  switching o r  construction of  a n e ~  SKG 
t ion  a t  h i s t k i c a l  levels ,  other impacts caused by plant o r  a major modification 

' and where WE has determined ' the reduction is unknown. a t  an exis t ing plant. 
t h a t  t h e  requested assign- 
ment vill not  adversely Issuance of an Order f o r  Issuance of an Order which 
impact coplpeting users due an exist ing plant  which s ignif icant ly  reduces the. 
t o  the  projected ava i l ab i l i ty  increases the SNG produc- feedstock al location t o  an  
of supply. t ion above h i s to r i ca l  exist ing plant  i n  cases where 

levels .  the gas supply/demand outlook 
indicates significant  fuel  
switching o r  economic hardshi; 
may occur a s  a resul t  of the 
curtailment of SXG feedstock. 
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normally do 'not require . normally requi;e U s  but normally require 
either.Ms or M S s  not necessarily EISs El Ss 

Clgsses of actions ipplicabfe to International Activities 

Approval of DOE participa- 
tion 'in international . 
"umbrella" agreements for' 
.cooperation. in energy RbD 
which do riot commit the G.S, 
to any specific projects or . 
activities. . -. 
Approval of technical exchange 
aqrangenents for information, 
Bats or personnel with other 
countries or international . 
organization. 

Approval of'arranpements to 
assist pther countries in ' 
identifying and-analyzing . 
their energy resources, needs 
and'.options. 

Approval of export of. small' ' 
.quantities of special 'nuolear - 
matersals or is'otopic- material 
in accordance with the Xuclear 
Kon-Pro1 iferation Act of 1978, . 
and the "Procedures Established 
Pursuant to the Kuclear Koiorr- 
Prolf f eration A c t  of 1978'' 
(Federal Register, Part VII,. 
June 9, 1978). 
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normally do not  requi re  normally r e i u i r e  EAs but n o n a l l y  requi re  
- e i t h e r  EAs o r  ElSs not necessari ly EISs EISI 

> 

Classes of ac t ions  applicable t o  Pouer Marketing Author i t ies  (PHlr) 
a b 

Hinor a d d i t i ~ n s  t o  a sub- 
rtation, transformer 
addit ions,  o r  changes i n  
mansformer assignments 
tljat do not  a f f e c t  t h e  
a rea  beyond t h e  previously 
developed substat ion area. 

Upgrading s reconstruct in^ 
o r  reconductorinp) an ex- 
i s t i n g  transmission l i ne .  

Construction of new serv ice  
f a c i l i t i e s  such a s  t ap  l i n e s  
and substat ions.  

Modifications of ex is t ing  
facilities (e.g., substa- * 

t ions ,  s torage  yards) vhere 
impacts extend beyond the  
previously developed f a c i l i t y  
area.  

Kain ~ ransmis s ion  Systeps 
Additions - addi t ions  of new 
transmission l i n e s ,  main grir! 
subs ta t ions  and sv i tch ing  
s t a t i o n s  t o  PXA's main 
transmission grid.  

In tegra t ing  Transmission 
F a c i l i t i e s  - transmission 
system addi t ions  f o r  in te-  
gra t ing  new source6 of 
generation i n t o  PHA's main 
grid.  

Annual vegetation management 
program (systemwide). 

Rate increases; the need f o r  
an EIS v i l l  normally depend 
on the  s i z e  of the  increase,  
the  percentage of demand i n  
t h e  serv ice  area tha t  the 
PMA supplies ,  the r e l a t i v e  
p r i c e s  between PYA supplied 
power and other  sources, t he  
l e v e l  of any induced switching 
of fue l s ,  and pa r t i cu l a r  cus- 
tomer uses, vhere ident i f iab le .  

Heinonline - -  44 Fed. Reg. 42145 1979 



423.46. . Federal Regi'ster / VO~. 44, No. 139 / Wednesday, Jaly 18,1970 / Notices . . 

nonnall~ do not -require .. normally require FAs but ' norn'ally requirc 
e i the r  U s .  o r  EISs - . . nor necessarily: EISs. . .a- . . E I S s  ' .  

' 
8 . . C , - 

classes of actions generally appl'icable t o  Nucl-ear, . 
Waste Management Program . . . . 

~ x ~ l o r i ~ o r i ' a n d  site iharac- DOE actions result ing i n  t1, 
te r iza t ion a c t i v i t i e s  which s i t e  selection,  construcrio 
by v i r tue  of, resoyrce , o r  operatlon of t a j o r  
conhitmint'-or elapsed time storage and/or disposal 
fo r  completion may fore- of nuclear waste, and/ir 

: close .reasonable ' s i t e  . spent nuclear fuel .  
alterrratives. ., . 

Land acqui.sitibn activi-  
t i e s  solely f o r ' t h e  purposes 
of reserving possible canA 

-didate s i t e s  and which do 
not prejudice fu tuie  pro- 
grammatic s i t e  selection 
decision, 
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normally do not  requi re  normally require EAs but n o r o ~ l l y  require 
e i t h e r  EAs o r  EIS not necessarily EISs E l  S b  

Classes of act ions generally applicable t o  DOE lmplementac.;on 
of Poyerplant and Indus t r ia l  Fuel Use A c t  of 1978 (Ft'A) 

. . 
The grant o r  denial  of any 
temporary exemption fo r  any 
e l e c t r i c  pwerplant  o r  maj6r 
fuel-burning i n s t a l l a t  ion 

h e  grant  o r  denia l 'o f  &y 
permanent exemption fo r  any 
ex i s t ing  e l e c t r i c  powerplant 
o r  .major fuel-burning ins t a l l a -  
t ion ,  o the r  than an exemption - 
(1) under aoction 312lc), r e l a t i n ~  
t o  cogeneration; (2) under sect ion 
312U). r e l a t i n g  t o  scheduled 
equipment optages; (3) under 
sec t ion  312(b), r e l a t i n g  t o  cer ta in  
S t a t e  o r  l o c a l  requirements; and 
(4) under sec t  ion 312(g), r e l a t ing  
t o  ce r t a in  intermediate load pouerplants 
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, DEPARTMENTOF ENERGY Note.-With respect to Executive Order 

'4 . 12044, "Impmvhg Government Regulations': 

. 10 CFR Parts 208,711,1021 DOE has determined that this rial . 


dernaking is a nonsignificant regulation 
Compliance With the.#ational - because it is procedural In nature and is not 

, Environmental Pollcy Act expected to affect importapt policy concerns. -
Therefore, a regditory analysis has not been 

AGENCY: Department of Energy. . prepared; 
A m o N :  Notice of Final~Rulemakbg. Issued in Washington, D.C., July31'1979.. . 

Ruth C Clusen. 

SUMMARY: The Departmeni of Energy : Assistant Seuetaryfor Ennmnment. 


-[DOE) hereby.announces the _ -

establishment of Part lo@ of ~ h a ~ t e r ~  WITH THE 
PART:208-COMPLIANCE 
of Title 10of the Code of Fedqal NATIONAL ENVIRONMENTAL POUCY 

Regulations. providing for the adoption ACT [REVOKED] 

of the Council on Environmental Quality. 


FOR(CEQ) regulations (40 CFR Paits 15Ob . PART 71 1-GUIDELINES 

1508)for implementing the procedural . ENVIRONMENTAL REVIEW 


[REVOKED] ...provisions of the vational . ." -I.. -Environmental Policy Act (NEPA). - Inconsideration of.the above, the. . 
EFFECTIVE DATE&^^ 30,1979. Department of Energy hereby revokes 10 

CFR Parts 208and 711and adds a new 
FOR FURTHER INFORMATION CONTACT:. ' Part 1021 to read as follows: 
Dr. Robcrt J.Stem, Acting ~irector. NEPA . 

.Affatrs Dhlsbn. Office of the AssIstent . PART-1021--COMPLIANCEWITHTHE 
Secrelary for Environment Room 4G+M, NATIONAL ENVIRO~~MENTALPOLICY 
Forreetal Bullding, ~ashi&$on, D.C. 20505 ACf . 
2022524800. 

Mr. SlcphenH. ~reenleigh,&., ActIng Sec . 
. . 

'Asslslant, Ceneral'Counsel for 1021.1 Background. . 
Environment, Room 6C-007, ~o&slal 102l.Z Adoption of W QRegulaUons. -

o 1021.3 RevoCaUon.of Previous NEPA ' .BuIIding, washington, D.C 20585,202-252- Regulations.0847. . ,1021.4 Applicability. 
SUPPLEME~~TARV CEQ Authority: NaUonal EnvironmentalPoUcy I N F O R ~ A ~ O N : - T ~ ~  
regulations, which were published in the Act 42..U.S.C. 43Zl eC seq. .- . 
Federal Register on Nlovember 29,1978' 
.I43FR 559781,effectively replace the- .. 87021;i. '' Backgroy n d  
NEPA regulations-of the predecessor. - :-(a)The-hational Envjronmental Policy . 
agencies oiDOE Accordingly, DOE will Act [NEPA] of 1969 (42 U.S.C. 4321et . 
,by this rule adopt the CEQ i,egulations -; seq.) establishes national policies and 
and rc.voke-the NEPA-regdations . goals for the protection of the,. 
previously promulgated by its two . environment. Section IOZ(Z)of *PA 
predecessor .agencies, the Energy . : I.. contains ceitain procedural 
Research and Development : . requirements directed toward the .-
Administration (10 CFR Part ill)and : -attainment of such goals. Ixi particular, . 
the Federal Energy Administration (10 all Federal .agencies are required to give 
CFR Part 208)as well as .the NEPA . ..appropriate consideration !o the - . 
regulations of other predecessor - : environmentel effects of their proposed 
agencles of DOE to the extent they had- actions in their decisionmaking and to . 
applied to functions transferred ta DOE prepare detailed environmental . 
pursuant to the DOE Organization Act statements on recommendations or 
Also. this rule.supersedes and replaces reports on ptoposals for legislation and. . 
the proposed NEPA regulations : ,other major Federal actions significantly 
previously published by DOE in the affecting the quality of the human 

Federal Register on February 21,1978 .. envkonment: 

[43FR7232). . ' (b) Executive Order 11991ofMay 24, 


The CEQ regulatidns, whi& become- 1977,directed the Council on 
binding on Federal agencies as of July . Envimfimental QuaLitya[CEQ) to issue 
30,1979,require each Federal agency to: .regulations to implement the procedural 
adopt implementing procedures to. . ' . provisions of NEPA. AccordingIy, CEQ 
supplement the regulations. DOE . ... :issued fv.1NEPA regulations (40CFR 
published proposed procedures . - Parts 1500-1508)on November 29,1978. 
implemeilting CEQ NEPA regulations in 
the Federal Register'onJdy 18,1979(44 .? 1021.2 Adoption of CEQRegulaUons 
FR 42136), and will operate under these . of Energy (DOE) . The ~ e ~ e r t m e n t  
proposed procedures during theJime, hereby adopts the CEQ regulations for 
between July 30,1979,.and DOE implementing the procedural provisions 
adoption of final procedures. of NEPA (40.CFR Parb 1500-1598). 

9 1021.3. Revocation of Previous NEPA 
RegulaUona 

DOE hereby revokes the NEPA 
regulations previously promulgnled by 
tjle Energy Research and Dovoloprnanl 
Administration (10CFR Parf 711)and 
theFederal En'ergy Admfnistration (30 
CER Part 208)as well as the NEPA 
regulations of other predecessor . 
agencies of DOE to the extent thcy had 
applied to functions tranelerred to DOE 
pursuant to the DOE Orgnnlzation Ad, 
.§ 1021.4.. Appllcablllty. 


~ h i s ' ~ a r t 
applies to ell ognnlzntlonr\l 
elements of DOE, except Uls Fedcrnl 
Eneigy Regulntory Commisslon. 

9 1021.5. Ell,ectlve Date. 
The effective dnte of these regulatlone 

'is Jdy30,1970. 
[eR Doc 70442.59 Rkd 0-3.79: t 4 5  om1 \ 
BlWNO CODE 645W1-M 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Adminlstratlon 

I 4  CFR ah 39 

[Docket No. 7940-49; Amdt No. 39-35241 

Alrworthlness Directives: Gulfstrenm 
.-Amerlcan Corp.; Models AA-5 Series 

AGENCY: Federal ~vtnt ion 
~dminishationFAA),DOT. 
ACTION: 7innl.rulo. . . .  
SUMMAR& ~ h l samendmeht adopts o 

new Airworthlness Directive (AD) . 

which requires inspeclio'n and 

modification of the aileron byetom and 

deactivntion of ony Installed nutopllot 

.system on certain Gulfslrcam Amcrlcan 
Corporadon (GACJ Modcls AAb,M-
5A;and AA-5B aircraft. The AD i~ 
needed to elimlnale aileron osclllutlone 
which could possibly result In lose ot 
control of the aircrnft. 
DATES: Effective August 10, 1D70, 
Compliance required within tho noxt 60 
hours time-in-service nfter the effoctlvo 
date of this AD, unless nlrondy 
accomplished.. 
ADDRESSES: Thd applicable GAC 
Service Bulletin and Servico Kit mny bo 
obtained from Gulfstream Americun 
Corporation, P.O. Box 2200,Snvannah, 
Georgia 31402.A copy of the Servico 
Bulletin and Service Kit ore also 

' 
contained'in Room 275,Enginoorlng and. 
Manufacturhg Brnnch, FAA, Southern 
Region, 34,WWhipple Streot, East Point, 
Georgia. 
FOR FURTHER INFORMATION CONTAW. 
Curtis Jrickson:Aerospacc Englneor, 
Engineering and Manufacturing Brunch, 
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DEPARTMENT OF ENERGY II. Comments Received and DOE planned before DOE actually receives 

Compliance With the Natlonal 
Envlronmental Pollcy Act; Final 
Guidelines 

AGENCY: Department of Energy. 
ACTION: Final guidelines for compliance 
with the National Environmental Policy 
Act. 

SUMMARY: The Department of Energy 
[DOE] hereby adopts final guidelines for 
implementing the procedural provisions 
of the National Environmental Policy 
Act [NEPA] as required by the Council 
on Environmental Quality (CEQ) 
regulations (40 CFR Parts 1500-1508). 
The guidelines published herein reflect 
certain revisions to the proposed 
guidelines, published in the Federal 
Register on July 18,1979 (44 FR 42136), 
based upon DOE'S consideration of 
comments and upon experience under 
the CEQ regulations and the proposed 
guidelines. 

The guidelines are applicable to all 
organizational units of DOE, except the 
Federal Energy Regulatory Commission 
[FERC) which is an independent 
regulatory commission within DOE not 

I subject to the supervision or direction of 
the other parts of DOE. 
EFFECTIVE DATE: March 28,1980. 
FOR FURTHER INFORMATION CONTACT: 

I 

i 
1 
! 
I 

Dr. RobertJ. Stern, Acting Director. NEPA 
Affairs Division, Office of the Assistant 
Secretary for Environment, Room 4G-004, 
Forrestal Building, 1000Independence 
Avenue SW., Washington, D.C. 20585 (202) 
252-4600. 

Stephen H. Greenleigh,,Esq., Assistant, 
General Counsel for Environment, Room 
6D-033,Forrestal Building, Washington, 
D.C. Zp585 (202) 252-8047. 

SUPPLEMENTARY INFORMATION: 

I. Background 
The final guidelines published herein 

provide the supplemental implementing 
procedures required by the CEQ 
regulations. DOE published proposed 
guidelines in the Federal Register on 
July 18,1979 (44 FR 42136), and 

, established August 20,1979, as the close 
of the public comment period. DOE has 
operated under the proposed guidelines 
since the time of publication. 

On August 6,1979, DOE announced in 
the Federal Register (44 FR 45918) the 
establishment of Part 1021 of Chapter X 
of Title 10 of the Code of Federal 
Regulations. That rulemaking provided 
for DOE adoption of the CEQ 
regulations and the revocation of the 
NEPA regulations of predecessor 
agencies of DOE. The effective date of 
the rulemaking was July 30,1979. 

Response 
Written comments werd received from 

the Environmental Protection Agency 
(EPA), the Advisory Council on Historic 
Preservation (ACHP), and four private 
organizations. DOE has carefully 
considered all comments received and 
has modified the proposed guidelines, a s  
appropriate, to assure that the final 
guidelines represent sound NEPA 
procedures. 

4. EPA Comments , 
The EPA suggested that DOE 

promulgate its procedures as regulations 
rather than guidelines to give the 
procedures greater legal authority. DOE 
considered issuing regulations but 
decided, instead, to issue guidelines. 
This decision was based on the advice 
of CEQ staff and on the belief that 
guidelines would ensure flexibility. 

The EPA also suggested adding 
sections to the guidelines to provide for 
monitoring mitigation measures and for 
the filipg of EIS's. DOE considered these 
suggestions but concluded that the CEQ 
regulations adequately establish the 
requirements for monitoring mitigation 
measures (40 CFR 1505.2(c)] and for 
filing DISs (40 CFR 1508.9). 

B. ACHP Comment . 

The ACHP suggested adding a section 
to the guidelines which would detail the 
manner in which DOE's National 
Historic Presevation Act (NHPA) 
responsibilities will be coordinated with 
its NEPA responsibilities. DOE 
recognizes the benefits of coordinating 
the requirements of other environmental 
statutes such as the NHPA with those of 
NEPA, and has supplemented the CEQ 
requirements contained at 40 CFR 
1502.25 by adding general procedures'- 
under Paragraph C.4 for coordination 
with environmental review requirements 
of other environmental statutes. DOE 
believes that these general procedures, 
in conjunction with the ACHP's 
regulations, 36 CFR 800, will facilitate 
the coordination of NEPA and NHPA 
requirements. 

C. Other Comments 
1. Section A-NEPA and Agency 

Planning. Paragraphs l.(c)(4) and (5) of 
the proposed guidelines indicated that 
DOE expects applicants to notify DOE 
of other governmental actions required 
for project completion and of parties 
interested in the proposed undertaking. 
One commenter asserted that DOE 
should have the responsibility for such 
activities. The purpose of these 
paragraphs was to provide guidance to 
applicants for cases where actions are 

an application. In such cases, 
applicants, and generally not DOE, have 
the information necessary to determine 
the applicability of other environmental 
requirements and to identify interested 
parties. These efforts by applicants 
early in their planning process will 
facilitate coordination and thereby help 
-avoid duplication and delays. 
Accordingly, and with the exception of 
some minor format changes, DOE has 
not changed its advice to applicants. 

The same commenter suggested that 
the role of an applicant who is reqpired 
to file a Fuels Decision Report under the 
Fuel Use Act (FUA] should be specified 
in the NEPA Guidelines. DOE published 
guidelines in the Federal Register on 
November 5,1979 (44 FR 63740) for the 
preparation of the environmental 
analysis chapter of a Fuels Decision 
Report. The role of a FUA applicant is 
specifically outlined by the FUA 
guidelines and the NEPA guidelines. 

The same commenter also asserted 
the necessity of establishing specified 
time frames for the NEPA process. DOE 
recognizes the benefits of setting time , 
limits for the NEPA process and has 
repeated for emphasis the CEQ 
regulations contained at  40 CFR 1501.8 
by adding a requirement under applicant 
processes which provides that DOE 
establish time limits for the NEPA 
process when requested to do so by an 
applicant. 

2. Section B-NEPA and Agency 
Decisionmaking.Paragraph l(b)(Z)(i) of 
the proposed guidelines established 
factors that DOE would consider in . 
determining the necessity and 
appropriate timing of a NEPA document 
for energy technology research, 
development, demonstration, and 
commercialization programs. One 
commenter was concerned that the 
factors did not include the likelihood 
that the technology will prove to be 
commercially feasible. DOE believes 
that this factor is reflected in the 
broader factor already in the guidelines 
which reads "The extent to which 

' continued investment in the new 
technology is likely to cause the 
program to reach a stage of investment 
or commitment to implementation likely 
to determine subsequent development or 
restrict later alternatives." 

3. Section C-Other Requirenlents of 

NEPA. One commenter requested that 

future revisions to the guidelines be 

published in the Federal Register for 

comment. DOE agrees that substantive 

changes to the guidelines should be 

published for comment and has added 

appropriate requirements under 

Paragraph C.8. 
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4. Section &Typical Classes of C. Section B-NEPA and Agency Iseued in Washington, D.C, March 25,1980. 
Action. One commenter auestioned the Decisionmakinr! Ruth CCIuwn, 
application of NEPA to DOES action on 
an exemption petition for a combustion 
turbine under the Fuel Use Act (FUA), 
on the basis that the issuance of permits 
under the Clean Air Act is exempted in 
section 7(c](l] of the Energy Supply and 
Finvironmental Coordination Act from 
NEPA. That exemption from NFPA 
applies only to actions taken under 
authority of the Clean Air Act and not to 
actions taken by other agencies under 
such other authorities a s  FUA. 

Other commenters also questioned the 
application of NEPA to action on an 
exemption petition for a peakload 
powerplant, on the grounds that the 
exemption is non-discretionary and 
suggested the need for categorizing FUA 
exemption actions in Section D of the 
DOE NEPA guidelines. DOE is 
asssessing the general applicability of 
NEPA to specific FUA exemptions. a s  
well a s  the need for categorizing, FUA 
exemption actions in Section D. 
Appropriate public notice and 
opportunity for comment will be 
provided on these matters as DOE gains 
additional experience with FUA 
implementation and before DOE 

{
adoption of additional categorizations in 
Section D for FUA e&mptions. 

D. Comments Beyond Scope 

One set of comments was received 
that is beyond the scope of the 
guidelines. The comments included: 

(1) DOE should place energy above 
the environment in assessing planned 
departmental actions. 

(2) DOE'S policy should include 
requiring substantiation and objective 
documentation of any EPA study which 
would potentially affect energy supplies. 

111. Other Revisions to the Guidelines 

In addition to revisions made in 
response to comments, DOE has also 
revised the guidelines a s  a result of 
experience under the CEQ regulations 
and DOE'S proposed guidelines. 

A. Format, Wording and Paragraph 
Arrangement 

Several minor changes were made to 
improve continuity and clarity and to 
facilitate referencing specific sections of 
the guidelines. 

B. Section A-NEPA and Agency 
Planning 

Paragraph A.4. (d) was added to 
establish an adequate notice period with 
respect to scoping meetings. 

Under project level decisionmaking, 
DOE has added Paragraph B.3. (c)(2) to 
provide for major system acquisition 
'projects involving the competitive 
procurement of a site and/or process. 
,The competitive procuremerit process 
has confidentiality requirements 
established pursuant to 18 U.S.C. 1905 
which prohibits DOE from disclosing 
business, confidential or trade secret 
information. Accor$ngly, DOE has 
established, pursuant to the provisions . 
of 40 CFR 1507.3@). special procedures 
to provide for compliance with NEPA to 
the fullest extent possible. The 
environmental impact analysis required 
by the special procedures will ensure 
consideration of environmental factors 
in selection decisions between 
competing sites and/or processes. If 
selected sites and/or processes are 
likely to have significant effects on the 
quality of the human environment, the 
special procedures provide that DOE 
will prepare an EIS before making a go/ 
no-go decision. 

Upon publication, DOE wffl operate 
under the special procedures on an 
interim basis. However, because these 
procedues represent a substatnive 
revision to the previouslv proposed 
guidelines, DOE affirmatively solicits 
pubic comments on them and will make 
appropriate modifications before final 
adoption of Paragraph B.3. [c)(2). 
Interested persons are invited to submit 
written comments with respect to these 
procedures to Dr. Robert J. Stern, Acting 
Director, NEPA Affairs Division, Office 
of the Assistant Secretary for 
Environment, Room 4G-084, Fonestal 
Building, 1000 Independence Avenue, 
SW, Washmgton, D.C. 20585. To ensure 
consideration, comments should be 
received by DOE no later than 30 days 
after publicatipn of the special 
procedures in the Federal Register. 

D. Section &Typical Classes of Action 
' Two minor changes, both involving 
rate increases, have been made in this 
section. The addition of rate increases 
exceeding the rate of inflation as a 
typical class of action normally 
requiring an EA and generally 
applicable to all of DOE is the logical 
counterpart to the categorical exclusion 
for rate increases not exceeding the rate 
of inflation. Since this addition is 
applicable to all of DOE, the rate * 


increase typical class of action for 

Fower Marketing Administrations has 

been deleted. 

Assistant SecretaryforEnvimrunent. 

DOE NEPA GUIDELINES 

SectionA-NEPA and Agency P l a d q  
Paragraph A.1 DOEProcess [40CFR 1501.21. 
ParagraphA2 Applicant Processes [40CPR 

imz(d]].
Paragraph AS Whether to Prepare an 

Environmental Impact Statement [40CFR , 

1501.4,1507.3(b)(2),and 1508.4].
Paragraph A4 Scoping[40CFR 1501.71. 
Section B-NEPA and Agency
Decisionmaking 
Paragraph B.1 DOE Decisionmaking [40CFR 

1M)5.1].
Paragraph B.2 General Procedures. 
Paragraph B.3 Specific Procedures. 
Section C-Other Requirements of NEPA 
Paragraph C.l Access to NEPA Documents 

[40m1507d[c)).
Paragraph C2 Supplemental Statements [40 

CPR 1 ~ 9 [ c ) ] .
Paragraph C.3 Revisions of T i e  Periods [40 

CPR lW7.3[d)].
Paragraph C.4 Coordination With Other 

Environmental Lass [40CFR 1502.251. 
Paragraph C.5 Status of NEPA Actions J40 

CPR 1506.6[e)].
Paragraph C.6 Oversight of Agency NEPA 

Activities [40CPR 15W.2[a)].
Paragraph C.7 Compliance.
Paragraph C.8 Revisions to the Guidelines. 
SectionILTypical Claeaee of Action 

DOENEPA Guidelines 

The purpose of these guidelines is to 
provide procedures which the 

' Department of Energy (DOE) will apply 
to implement the Council on 
Environmental Quality (CEQ) 
regulations for compliance with the 
National Environmental Policy Act 
(NEPA]. The CEQ regulations are 
codified a t  40CFR Parts 1500-1508. The 
guidelines are issued pursuant to and 
are to be used only in conjunction with 
the CEQ regulations. 

The guidelines are intended for use by 
all persons acting on behalf of DOE in 
carrying out certain provisions of the 
CEQ regulations. They are not intended, 
however, to create or enlarge any , 
procedural or substantive rights against 
DOE. Any deviation from the guidelines 
must be soundly based and must have 
the advance approval of the Deputy 
Secretary of DOE. 

Section A-NEPA and &ency Planning 

1,DOEProcess. The (=EQ regulations 
(40 CFR 1501.2) require that: 

Agencies shall integrate the NEPA process 
with other planning at the eerliest possible 
time to hsure that planning and decibions 
reflect environmental values, to avold delays 

http:1501.21
http:1501.71
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later in the process, and to head off potential 
conflicts. 

T~ implement this requirement DOE 
, will: 

(a) Review preliminary internal 
program planning documents, regulatory 
agenda, draft legislation, budgetary 
materials and other developing DOE 
proposals, to ensure the proper 
integration of the NEPA process; 

(b) Incorporate into its early planning 
processes a careful consideration of: (i) 
the potential environmental 
consequences of its proposed actions, 
and [ii] appropriate alternative~courses 
of action; 

(c] At the earliest possible time, in 
accordance with paragraph A.3 herein, 
determine whether an  
assessment (EA] or an  environmental 
impact statement @IS) is required. 

2. Applicant Processes. With reqpect 
to applicant processes, the CEQ 
regulations (40 CFR 1501.2(d)) require 
agencies to: 

(dl Provide for cases where actiom are 
planned by private applicants or other non- 
Federal entities before Federal involvement 
so that: 

[I) Policies or designated staff are 
available to advise potential applicants of 
studies or other information foreseeably 
required for later Federal action. 

(2) The Federal agency consults early with 
appropriate State and local agencies and 
Indian tribes and with interested private 
persons and organizations when its own 
involvement is reasonably foreseeable. 

(3)The Federal'agency commences its 
NEPA process at the earliest possible time. 

To implement this requirement: 
La) a lease,

permit, license, certificate, financial 
assistance, allocation, exemption or 
similar action are expected to: 

(1) Consult with DOE as early a s  
poasible in their to 
obtain guidance with respect to the 
appropriate level and pcope of any 
studies or environmental information 

\ 

which require to be submitted 
as part of or in support of their 
application; 

studies which are deemed 
I necessary and appropriate by DOE to 

determine the impact of the proposed 
action on the quality of the human 
environment; 

(3) Consult with appropriate Federal, 
regional, State and local agencies and 
other potentially interested parties 
during the preliminary planning stages 
of the proposed action to ensure that 
environmental factors including 
permitting requirements are identified; 

(4) Submit applications for all 
required Federal, regional, State and 
local permits or approvals a s  early a s  
possible; 

(5) Notify DOE as early as possible of 
other Federal, regional, State, local and 
Indian tribe actions required for project 
completion in order that DOE may 
coordinate the Federal environmental 
review, and fulfdl the requirements of 40 
CFR 1506.2, regarding elimination of 
duplication with State and local 
procedures, as appropriate; , . 
(6)Notify DOE of private persons and 

organizations interested in the proposed 
undertaking, in order that DOE can 
consult, as appropriate, with these 
~ a ~ e sin accordance with 40 CFR 

1501.2(d1(21;


(7) Notify DOE if, prior to completion 
of the DOE environmental review and 
decisionmaking process, the applicant 
plans or is about to take an action in ' 

. f ~ t h e r a n c eof an  undertaki* within 
DOE'S jurisdiction which may meet 
either of the criteria set forth at 40 CFR 
1508.l(a).

[b) Upon receipt of an application, or 
earlier if possible, DOE will: 

(1) Initiate and coordinate any 

wqui8ite in

~ ~ c ~ r d a n c ewith the requirements set 

forth at  40 CFR 1506.5; 


(2) Determine. in accordance with 
paragraph A.3 herein, whether an  EA or 
a n  EIS is required; and 

(3) Establish time limits for the NEPA 
Process when requested to do SO by an  
applicant, 

(c) For major categories of DOE 

actions involving a large number of 

a ~ ~ l i c a n t s , 
DOE may Prepare generic 

guidelines describing the level and 

scope of environmental information 

expected from the applicant and will 

make such @delines available to 
applicants upon request. 

(dl For DOE Programs that hequen t l~  
involve another agency or agencies in 
related decisions subject to NEPA, DOE 
will cooperate with the other agencies in 
developing environmental information' 
and in determining whether to prepare 
an EA or an EIS. Where appropriate and 
acceptable to the other DOE 

wili develop or cooperate in the 

development of interagency agreements 

to facilitate coordination and to reduce 
delay and duplication. 

3. Whether to Prepare an 

Environmental Impact Statement. The 

CEQ regulations (40CFR 1501.4) require 

the Federal agency, in determining 

whether to prepare an EIS,to: 


[a]Determine under its procedures 
supplementins regu1ati0ns(described in
4 1507.31 whether the proposal is one which: 


[I)Normally requires an environmental 

statement,or 


(2) Normally does not require either an 

envimmental impact statement or an 

environmental assessment (categorical 

exclusion). 


[b]If the proposed action ia not covered by 
paragraph (a) of this section, Prepare an 

assessment (8 1508.9). 

To implement this requirement and * ~ 

the requirements contained at  40CFR 
1507,3(b)(2): 

(a) DOE has (in Section D), identified 
typical classes of DOE action: 

-	 "(i) Which normally do require 
environmental impact statements. 

"(ii)Which normally do not require 

either an  environmental impact 

statement or an  environmental 

assessment [categorical exclusions 

(3 1508.4]]. 


"(iii) Which normally require 

environmental assessments but not 

necessarily environmental impact 

statements." 


(b) DOE will review individual 

proposed actions to determine the 

appropriate level of NEPA 

documentation required where: 


(1) The proposed action is not 

encompassed within the categories of 

Section D, 


(2) The proposed action is 
encompassed within the categories of 
Section D, but DOE believes that the 
categorization is not appropriate to the 
individual proposed action. 

(3) Public comment received on or 

relating to a proposal included within 

the categories of Seption D raises a 

substantial question regarding the 

categorization. 


(c) DOE will, in conducting the 

reviews of paragraph (b) above, either: 


(1)Determine that neither an  EA nor 
an EIS is required where it is clear that 
the proposed action is not a major 
Federal action significantly affecting the 
quality of the human environment. [In 
such cases. a brief memorandwp may be 
prepared explaining the basis for that 
determination]; 

(2) Repare an  EA where it is unclear 
whether an  EIS is required: or 

(3) Proceed directly to EIS preparation 
where it is clear that an EIS is required. 

(d) DOE may add actions to or remove 
actions hom the categories in Section D 
based on experience gained during 
implementation of the CEQ r eda t ions  
and these guidelines. 

4. Scoping. The CEQ regulations (40 
CFR 1501.7) require: 

early and open process for determining
the scope of issues to be addreseed and for 
identifying the significant issues related to a 
proposed action. 

To implement this requirement, DOE 
will: 

(a) As soon as  practicable after a 
decision to Prepare an EISp publish in 
the Federal Register a Notice of Intent 
(NOI) to prepare a n  EIS in accordance 
with 40 CFR 1501.7. However, where 
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DOE finds that there is a lengthy period 	 accordance with the policies and 
between DOE's decision to prepare an 	 purposes of NEPA. 
EIS and the time of actual preparation, To implement this CEQ requirement, 
DOE may instead publish the NO1 at  a 	 this section designates the major 
time sufficiently in advance of 	 decisonmaking prbcesses for DOE'S ~ 

preparation of the draft EIS to provide 	 principal programs and provides 
reasonable opportunity for interested 	 procedures to assure that the NEPA 
persons to participate in the EIS 	 process corresponds with the 
preparation process; 	 decisionmakinn urocesses. These 

(b) Provide additional dissemination . .processes are &signated as policy level 
of the NO1 in accordance with 40 CFR decisionmaliing, program Jevel 
1506.6: decisionmaking, and project level 

(c] Through the NOI, invite comments decisionmaking. The procedures consist 
and suggestions on the proposed scope of general procedures applicable to all 
of the EIS including environmental DOE decisionmaking processes followed 
issues and alternatives for consideration by specific procedures applicable to the 
in the preparation of the draft EIS and individual decisionmaking processes. 
invite public participation in the NEPA The decisionmaking structure 
process except where there is an designated herein in consistent with the 
exception for classified proposals CEQ tiering concept (40 CFR 1502.20), 
pursuant to 40 CFR 1507.3(c) and which provides for focusing on the 
paragraph C.1, herein. The comment actual issues ripe for decision and 
period for the NO1 will normally be  U) eliminating repetitive discussions of the 
days. To the extent practicable, DOE issues already decided. Accordingly, 
may consider comments received after ' environmental documents prepared for 
the close of the designated comment policy level decisions will normally . 
period on the NO1 in preparing the draft focus on broad issues and will provide 
EIS. 	 the foundation for subsequent program 

(d)If a scoping meeting .is to be held, and project environmental documents. 
provide notice of the meeting in the NO1 Environmental documents prepared for 
at least 15 days before the meeting. program level decisions will normally 

(el Prepare and use an EIS focus on narrower issues than at  the 
implementation plan to record the policy level and may summarize and 
results of the scoping process and to incorporate by reference discussions 
provide guidance to DOE for the contained in any relevant policy level 
preparation of an EIS. environmental document but should not 

(1) The EIS implementation plan will repeat the discussion of issues already 
be a brief document and will contain: decided at  the policy level of 

li1 Information to address the decisionmaking. Similary, 
pr&risions of 40 CFR 1501.7(a)[2), (31, (5)s environmentaldocume& propared for 
Isl,- and (71: project level decisions will normally . 

(ii) A detailed outline of the EIS; focus on issues specific to the proposed 
(iii) A description of the means by project and may summarize and 

which the EIS will be prepared, incorporate by reference discussions 
including the nature of any contractor contained in any broader environmental 
assistance to be used. documents but should not repeat the 

(2)The EIS implementation plan may discussion of issues decided at higher 
also contain: levels of decisionmaking. 

(i)Target page limits for the EIS; 	 (2) General Procedures. 
[ii) Target time limits for EIS [a) The following general procedures 

preparation; apply to all DOE decisionmaking 
(iii) An allocation of assignments processes. DOE will: 

among DOE and cooperating Bgencies. (1) At the earliest possible time in the 
(3) DOE will complete an EIS decisionmaking process: (i) identify and 

' implementation plan as soon as 	 evaluate environmental factors and 
practicable after the close of the appropriate alternative courses of 
designated comment period on the NO1 action, and (ii) determine in accordance 
or after a scoping meeting, if one is held, with paragraph A.3 herein the ' 

whichever is later. 	 appropriate level of enviromental 
(4) DOE may revise the implentation review document required. 

plan, as necessary during EIS (2) Commence preparation of the 
preparation. relevant environmental document as 

close as possible to the time that DOE 
Section El-NEPA and Agency 
Decisionmaking 	

begins development of or is presented 
with a proposal (40 CFR 1508.23), and 

1.DOE Decisionmaking. The CEQ complete the document in advance of 
NEPA regulations (40 CFR 1505.1) final decisonmaking. 
require that agencies adopt procedures (3) During the development and 
to ensure that decisions are made in consideration of a proposal and the 

relevant environmental document, 
review other DOE planning and 
decisionmaking documents to ensure 
that alterntives [including the proposed 
action] to be considered by the 
decisionmaker are encompassed by the 
range of alternatives in the relevant 
environmental document. 

141 Circulate the relevant 
envkonmental document or summary 
thereof with the proposal and other 
decisionmaking documents through 
DOE's internal review processes to 
ensure that DOE officials use the 
environmental documents in mayng 
decisions and that the decisionmaker 
consider the alternatives described 
therein. 

(5)Where ari EIS is prepared, publish 
the record of decision (40 CFR 1505.2) in 
the Federal Register and make it 
available to the public as specified in 40 
CFR 1506.6 except as provided in 
paragraph C.1. For the purposes of 40 
CFR 1506.1, the record of decision will 
be deemed issued upon signature by the 
appropriate DOE official. 

(6)Utilize the tiering concept in 
accordance with 40CFR 1502.20 and 
1508.28 to the fullest extent practicable. 

3. Specific Procedures. 
(a) Policy level decisionmaking. At 

this level of decisionmaking, DOE is 
deciding on broad strategies to achieve 
energy goals such a s  conse~at ion.  
development of new resources and use 
of more abundant resources. Policy level 
decisions may, for example. be 
representated by proposals for 
legislation or by formal statements of 
national energy policy. 

(I) For legislative proposals, DOE will: 
identify and evaluate relevant 
environmental issues and reasonable 
alternatives, and make a determination 
regarding the need to prepare an 
environmental document during the 
proposal formulation and early drafting 
stages; and, normally prepare, consider, 
and publish any required environmental 
document in connection. with the 
submittal of a proposal to Congress, 
except as may be provided in 40 CFR 
1506.8. 

(2)For formal statements of national 
' 

energy policy DOE will: initiate 
implementation of the applicable 
general procedures specified above 
during the analysis phase of policy 
development; and will prepare, consider, 
and publish any required environmental 
document in advance of policy adoption 
for those policies that will result in or 
substantially alter DOE programs. 

(b)Program level decisionmaking. At 
this level of decisionmaking, DOE is 
deciding on a variety of approaches to 
implement specific policies or statutory 
authorities. Program level decisions are 
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generally represented by the 
advancement of an energy technology 
program, the issuance of program 
regulations, or the adoption of a 
program plan. 

(1)For energy technology research, 
development, demonstration and 
commercialization programs, DOE will: 
Initiate the applicable general 
procedures specified above concurrent 
with program initiation: and, if required, 
prepare the relevant environmental 
document when environmental effects 
can be meaningfully evaluated. When 
required, the relevant environmental 
document would normally be prepared 
in advance bf a decision to proceed with 
the development phase of a resear&, 
development, demonstration, and 
commercialization program. 
Nevertheless, DOE will consider the 
following factors throughout the 

in determining the necessity 
and appropriate timing bf the relevant 
environmental document: (i] The 
significance of the environmental 
impacts of the technology, if applied, on 
the quality of the human environment; 
and (iil The extent to which continued 
investment in the new technology is 
likely to cause the program to reach a 
stage of investment or commitment to 
implementation likely to determine 
subsequent development or restrichlater 
alternatives. 

l21 programs that are 
by regulations, DOE will initiate 
implementation of the applicable 
general procedures specified above 
during early regulation drafting stages. 
Publication of a draft EIS, if required, 

accompany publication 
the proposed regu1ati0ns and be 
available for public comment at any 
hearings held on the proposed 
regulations. The draft EIS need not 
accompany notices of inquiry or 
advance notices of proposed rulemaking 
intended to gather information during 
early Stages of regulation development. 
The relevant environmental document, 
with comments and responses, will be 
included in the administrative record- In 
accordance with 40 CFR 1508.10.(b](2], 
final rulemakings promulgated pursuant 
to the Administrative Procedure Act 
may be issued simultaneously with 
publication of the notice of the , 
availability of the final EIS. 

(31 For programs that are not included 
in paragraphs (1) and [2] and that are 
implemented by a formal program plan, 
DOE will: initiate implementation of the 
applicable general procedures specified 
above concurrent with program plan 
formulation; and, if required, prepare the 
reievant environmental document when 
the environmental effects of the program 

can be meaningfully evaluated If an EIS 
is required, it will be prepared. 
considered, and published and the 
requisite record of decision issued 
before taking an actipn that would have 
an adverse environmental impact or 
limit the choice of reasonable 
alternatives except as provided in 40 
CFR 1506.l[c].

(c]Project level decisionmaking. At 
this level of decisionmaking, DOE is 
deciding on specific actions to execute a 
Program or to perform a r e g u l a t o ~  
responsibility. Project level decisions 
are generally represented by the 
approval of projects, by the approval or 
disapproval of applications, or by the 
decisions on applications rendered in 
adjudicatory proceedings. 

(1) For projects that are undertaken 
directly by DOE, includmg projects 
involving the sole source procurement of 
a site and/or process, DOE will: initiate 
implementation of the applicable 
general procedures specified above 
concurrent with project concept 
development; andl if required, Prepare* 
consider, and publish the relevant . 

and analyses submitted by offerors and 
on supplemental information developed 
by DOE as necessary for a reasoned 
decision. 

[c) The environmental impact analysis 
will focus on environmental issues that 
are pertinent to a decision on proposals 
in the competitive range and will 
include: 

(1) A brief discussion of the purpose 
of each proposal including any site or 
process variations having environmental 
implications. 

[2) For each proposal, a discussion of 
the salieht characteristics of the 
proposed sites and/or processes a s  well 
a s  alternative sites and/or processes 
reasonably available to the offeror or to 
DOE. 

[3] A brief comparative evaluation of 
the environmental impacts of the 
proposals. This evaluation will focus on 
significant environmental issues and 
clearly identify and define the 
Comparative environmental merits of the 
proposals.

(4) A discus$ion of the environmental 
impacts of each proposal. This 

environmental document before making ' discussion will address direct and 
a gotno-go decision on the project. In 

if a project requires 
preparation of an EIS,DOE will not take 
an action concerning the project which 
would have an adverse environmental 
effect or which would limit the choice of 
reasonable alternatives until the' 
required record of decision ie issued. 

(2) For major system acquisition 
projects involving selection of sites and/ 
or processes by competitive 
p,c,ement, DOE 

[i] Require that environmental data 
and analyses be submitted as  a discrete 
part of an offeror's proposil. (The level 
of detail required for 
data and analyses will be specified by 
DOE for each applicable procurement 
action. The data will be limited to that 
reasonably available to offerms.) 

(ii] Independently evaluate and verify 
the accuracy of environmental data and 
analyses submitted by offerors. 

(iii] For proposals in the competitive 
range, prepare and consider before the 
selection of sites and/or processes an 
environmental impact analysis in 
accordance with the following: 

[a] In order to comply with 18U.S.C. 
1905 which prohibits DOE from 
disclosing business, confidential, or 
trade secret information, the 
environmental impact analysis will be 
subject to the confidentiality 
requirements of the competitive 
procurement process and therefore 
exempt from mandatory public 
disclosure. 

(b] The environmental impact analysis 
will be based on the Environmental data 

indirect effects, short-term and long- 
term effects, proposed mitigation 
measures, adverse effects which cannot 
be avoided, areas where important 
environmental information is incomplete 
or unavailable, unresolved 
environmental issues, and praqticable 
mitigating measures not included in the 
proposal. 

(5) To the extent known for each 
proposal, a list of Federal, State, and 
local government permits, licenses, and 
approvals which must be obtained in 
implementing the proposal. 

(iv] Document the consideration given 
to environmental factors in a publicly- 
available selection statement to record 
that the relevant environmental 
consequences of reasbnable alternatives 
have been evaluated in the selection 
process. The selection statement willnot 
contain business, confidential, trade 
secret or other information the 
disclosure of which is prohibited by 18 
U.S.C. 1905 or the confidentiality 
requirements of the competitive 
procurement process. The selection 
statement will be filed with the 
Environmental Protection Agency. 

(v] If the selected sites and/or 
processes are likely to have significant 
effects on the qualit$ of the human 
environment, phase subsequent contract 
work to allow publicly available EIS's to 
be prepared, considered and published 
in full conformance with the 
requirements of 40 CFR Parts 1500-1508 
and in advance of a gotno-go decision. 

(3) For projects that involve 
applications to DOE for financial 
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assistance or applications fo DOE for a 
permit, license, exemption, allocation or 
similar regulatory action involving 
informal administrative proceedings, 
DOE will: apply NEPA early in the 
process in accordance with 40CF'R 
1501.2(d) and paragraph A.2 herein; 
commence preparation of the relevant 
environmental document, if required, no 
later than immediately after 
applications are received and in 
accordance with the requirements set 
forth at 40CF'R 1506.5; and consider the 
relevant environmental document, if one 
is prepared, in decisions on the 
application.

(4)For actions that involve 
adjudicatory proceedings, excluding 
judicial or administrative. civil, or. 
criminal enforcement actions, DOE will: 
normally prepare, consider and publish 
the relevant environmental document, if 
required, in advance of a decision, and 
include the document in the formal 
record of the proceedings. If an EIS is 
required, the draft EIS will normally 
precede preliminary staff 
recommendations, and publication of 
the final EIS will normally precede final 
staff recommendations and that portion 
of the public hearing related to the EIS. 
The EIS need not precede preliminary 
hearings designed to gather information 
for use in the EIS. 

Section %Other Requirements of 
NEPA ' 

1.Access to AEPA Documents. The 
CEQ NEPA regulations (40 CFR 
1507.3(c)) allow an agency to develop 
criteria for limiting public access to 
environmental documents which involve 
classified information. This section 
provides the DOE policy for addressing 
classified information as well as policy 
for addressing confidential information. 

Classified or confidential information 
is exempted from mandatory public 
disclosure by O 552(b) of the Freedom of 
Information Act [FOIA) (5 U.S.C. 552), 
5 1004.10(b) of DOE's regulations 
implementing FOIA (10 CFR Part 10041, 
and 18 U.S.C. 1905. Public access to such 
information will be restricted in 
accordance with such regulations and 
applicable statutes. 

All NEPA documents (as defined at 40 
CFR 1508.10), the EIS implementation 
plan, and the record of decision are 
subject to the mandatory public 
disclosure requirements of FOIA and the 
DOE regulations implementing FOIA 
except documents which are 
determined, in accordance with the 
applicable statutes and regulations, to 
contain classified or confidential 
information. DOE will determine the 
treatment of documents containing 
classified or confidential information on 

a case by case basis in accordance with Clean Air Act, the Clean Water Act, the 

the requireinenta of DOE'S FOIA Coastal Zone Management Act, the 

regulations and the applicable statutes. Endangered Species Act, the Fish and 


Wherever possible, the fundmental Wildlife Coordination Act, the Wild and 
policy of full disclosure of NEPA . Scenic Rivers Act, the National Historic 
documents will be followed. In some Preservation Act, Section 13 of the 
cases, this will mean that classified or Federal Nonnuclear Research and 
confidential information may be Development Act, the Marine Protection, 
excised, prepared as an appendix, or Research and Sanctuaries Act, the 
otherwise segregated to allow the Resource Conservation and Recovery 
release of the nonsensitive portions of p . Act, and other Acts, as deemed 
document. appropriate by DOE. ' 2. Supplemental Statemente. (a) If [b) Determine the applicability of 
required, DOE will prepare, circulate, other environmental requirements early 
and file a supplement to a draft or final in the planning process to ensure 
EIS, in accordance with 40 CFR compliance and to avoid delays. 
1502.9[c). However, 7here it is unclear (c] In addition to the information 
whether an EIS supp ement is required, required by 40 CFR 1502.25(b]. include in 
DOE will prepare an analysis which draft and final EIS's plans and estimated 
provides sufficient information to schedules for compliance with other 
support a DOE determination with applicable environmental review 
respect to the criteria of 40 CFR 1502.9(c) requirements. 
(i) and (ii). Based on the anslysis, DOE (d) Use the relevant NEPA document 
will determine whether to prepare an to support the fulfillment of the review 
EIS supplement. Where DOE determines and documentation requirements of 
that an EIS supplement is pot required, other environmental statutes and 
DOE will prepare a brief memorandum regulations, and to report the status of 
which explains the basis for that compliance with these other 
determination. environmental authorties. 

(b) When applicable, DOE will 5. Status of NEPA Actions. ~ndividhals 
incorporate an EIS supplement or a brief or organizations desiring information or 
memorandum and supporting analysis status reports on elements of the NEPA 
into any related formal administrative process should address their inquiries 
record prior to making a final decision to: 
on the ac t i~n  which is the subject of the NEPA mahe~ i ~ i ~ i ~ ~ ,office of
EIS supplement or analysis. Environment, Department of Energy, 1000 

3. Revisions of Time Periods. The Independence Avenue. S.W., Washington, 
CEQ regulations (40 CFR 1507.3(d)), D.C. 20585. 
allow agencies to pro j d e  for periods of oversight of~gencym p ~
time other than those presented iri 40 ~ ~ ~ i ~ i ~ j ~ ~ .forne~~~i~~~~~secretary 
CFR 1506.10 when necessary comply Environment, or his/her designee, will with other specific statutory be responsible for overall ~eview of
requirements. DOE NEPA compliance. . 

Certain circumstances, such as 7. Compliance. These guidelines are 
statutory deadlines, may require that the intended for use by all persons actingon
periods established in 40 CFR 1506.10 for behalf of DOE in carrying out certain
the timing of DOE NEPA actions be provisions of the CEQ regulations. Any
altered. IfDOE determines that, in order deviation from the guidelines must be
to comply with specific requirements of soundly based and must have the 
other statutes, such revisions are advance approval of the Deputy 
necessary, a notice of the determination secretaryo f ~ ~ E ,
will be published in the Federal 8. Revisions to the Guidelines. DOE 
Register. This notice will briefly provide will, in accordance with 40 CFR 1507.3,
the reason for such alterations and review these guidelines on a continuing. 
contain information on the revised time basis and revise them as necessary to 
periods. Related notices of substantive full compliance with the 
action, if applicable, may be published p q o s e s  and provisions of NEPA,
jointly with notice8 published pursuant Substantive will be published 
to this paragraph. in the Federal Register and will be 

4. Coordination With Other finally adopted only after an opportunity 
Environmental Laws. The CEQ for public review. 

regulations (40 CF'R 1502.25) provide for 

integrating the NEPA process and other 

environmental requirements. 


To the fullest extent pqssible, DOE 
will: I 

(a) Coordinate NEPA compliance with 
other evnironmental review 
requirements including those under: the 
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s g n i t  fuel cmitching or eoommic hardship may occur as a msult of 
the curtailment of SNG feedstock. 
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Headquarters, 1625 K StreetN.W., 
Washington. D.C. An additional 
Coordinating Subcommittee meeting has 
also been tentatively scheduled for 
Friday, September 12,1980, also at the 
NPC Headquarters. 

The National Petroleum Council 
provides technical advice and 
information to the Secretary of Energy 
on matters relating to oil and gas or the 
oil and gas industries. Accordingly, the 
Committee on Refinery Flexibility has - been requested by the Secretary to 
undertake an analysis of the factors 
affecting crude oil quality and 
availabiity and the ability of the 
refining industry to process such crudes 
into marketable products. This analysis 
will be based on information and data to 
be gathered by the Oil Supply. Demand, 
and Logistics TaskGroup and the 
Refinery Capability Task Group, whose 
efforts wiU be coordinated by the 
Coordinating Subcommittee. The 

- tentative agendas of the meetings are as 
follows: 

Agenda for the ReSinery Capability 
Task Group meeting, Tuesday, August 
19,1980. beginning at 9:00 am.: 
1.Review and apprnve summaryminutes 

of the Julyi,1933meeting of the Task Grnup. 
2 Review and discuss progress of study 

gmupsA. B, and C 
3. Dimsplana for the finalphase of the 

RefinergFkibillty report 
4. Discuss any other matters pertinent to 

the overall assigukt of theTask Grnup. 
Agenda for the Coordinating 

Subcommittee Meeting, to be conducted 
on either September 5or September 12, 
1980, beginning at10m a= ' 
1.Review and discuss the prugress of the 

Refinery Capability Task Group. 
2.Review and discuss the pmgress of the 

Oii Supply,Demand and LogisticsTask 
Group. 

3. Review and discuss htroductory 
materiale for the overallreport on refinery
flexibiity. 

4. Di&a any other matters pertineat to 
the overall sssianment of the Coordinatin~ 

All meetings are open to the public. 
The Chairmen of the Task Group and 
the Subcommittee are empowered to 
conduct the meetings in a fashion that 
will, in their judgment. facilitate the 
orderly conduct of business. Any 
member of the public who wishes to file 
a written statement with either the Task 
Group or the Subcommittee willbe 
permitted to do so, either before or after 
the meetings. Members of the public 
who wish to make oral statements at 
any of the meetings should inform Joan 
Walsh Cassedy, National Petroleum 

~Nola4nterwledpatlie8 should wnhd NPC 
Headquartenpriorta September5 towdimwhlch 
meehg dateW arecon6mwd. 

Council, (202) 393-6100, prior to the 
meeting, and provision wiU be made for 
their appearance on the respective 
agendas. Transcripts of the Coordinating 
Subcommittee meeting willbe available 
for public review at the Freedom of 
Information Public Reading Room, Room 
5B180,Department of Energy, Forrestal 
Building, 1000 Independence Avenue, 
S.W., Washington, D.C., between the 
hours of 8:OO a.m. and 430 p.m., Monday 
through Friday, except Federal holidays. 

bsued at Washington, D.ComAugust & 
1980. 
Robed Xi. Lawton, 
ActingDepulyAssisl4n1Sccreloryfor 
ResourceDevelopment and Opcmtions. 

ComplianceWith the NatIonal 
Envlronmental PoHcy Act; Amendnlent 
to Guldellnes 
AGENCY: Department of Energy. 
ACTION: Notice of proposed amendments 
to guidelines to provide for a categorical 
exclusion for certain exempllons under 
the Fuel Use Act 

SUMMARV:SectionD of the ~ e ~ o r - t  
of Energy guidelines for complSance with 
the National Environmental Policy Act 
[NEPA] identifies classes of DOE aclfon 
which normally do not require either an 
environmental impact statement oran 
environmental assessrnent.These arc 
termed "categorical exclusions." 
Classification of an action as a 
categorical exdusion raises a rebuttable 
presumption that any suchactions will 
not significantly affect the quality of the 
human environment In the NEPA 
guidelines, it was specified that DOE 
might add or remove, after an 
opportunity for public review, actlons 
identified as  categorical exclusions 
based on experience gained during 
implementation of the guidelines. 
On the basis of recent experience, 

DOE ha8 determined that certain 
exemptions authorized under the Fuel 
Use Act normally are not major FederaI 
actions significantly affecling the quality 
of the human environment with respect 
to the proviaions of NEPA and therefom 
are eligible for categorical exclusion 
status. The actions considered eligible 
for a categorical exclusion are the grant 
or denial of a permanent exemplfon to 
any electric powerplant or major 
burning instabtion for limited use, be., 
fuelsmixture of 25 percent or less 
petroleum or natural gas; peakload 
powerplants certain scheduled 
equipment outages; emergency 
purposes, and automatic exemptions 
based on cost for units operated no 

more than 600hours per year. DOE 
proposes to add these exemptions to its 
lfst of categorical exclusions in Subpart 
D of its NEPA guidelines. Public 
comment is invited on this proposal. 
Pending final adoption or rejection of 
thfs proposal DOE will utilize the 
categorical exclusion process for these 
aclions on an interim basis. 
C O M M ~BY: September15,1980. 
ADDRESS COMMEHTSTO. Dr. Robert J. 
Stern, a t  the address listed below. 
FOR FURTHERI u m R m n o n  COICTA~. 
Dr. Robert J. Stern, Acting Director. 
NEPAAffairsDivision,Office of 
Environmentd Compliance and 
Overuiew. Office of the Assistant 
Secretary for Environmeat, Fomestal 
Building. Room 46064.1000 
Independence Avenue SW, 
Washington, D.C Z O W ,  (202) 25% 
4800. 

StephenH. Greenleigh, Esq, Assistant 
General Counsel for Environment, 
Fonestal Building. Room 6D4B3,lOOO 
Independence Ave. SW, Washington, 
D.C 20585.(202)Z52-6947. 

SUPFLEMMARY INFORYAT1OH: 

A. Background 
On March 28le80(45FR =I. the 

Department of Energy [DOE) published 
in the F d dRegister final guidelines 
for implementing the p d u r a l  
provisionsof the National 
Environmental Policy Act (NEPA) as 
required by the Council on 
Environmental Quality (CEQ) 
regulations (40 CFR150(t1508). The 
guidelinesarc applicable to all 
organizational units of DOE, except the 
Fedend EnergyRegulatory Cornmissfun 
whichisnot subject to the snpenrision 
or direction of the other parts of DOE 

Sectlon D of the DOE NEPA 
guideher identified typical classesof 
DOE action which normally do not 
requirt either anenvironmmtal impact 
statement or an environmental 
assessment. These classes of action 
were identified pursuant to Section 
1~3(b)(2)[ii)of the CEQregulations 
referenced above and are termed 
"categorical exclusions." Section 1508.4 
of the CEO rermlatfons defines a 
categorid exiusion as a category of 
actions which do not individually or 
cumulativeIy have a significant effkct on 
the human environment and for which. 
therefore, neither an environmental 
assessment nor an environmental 
impact statement is required An agency 
may decide in its pmcedures or 
otheMse to prepare environmental 
assessments even though it isnot 
required to do so. Further, anowance 
must be provided by an agency for 
extraordinary circumstances in which a 

0 
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normally excluded action maihave a presumption that any such actions will result in impacts slightly below tho 
significantenvironmental effect. not significantly affect the qualityof the baseline level. 

The DOE NEPA g$delines state that human environment. For those Based on DOE'S experienceto dato 
DOE may add to or remove actions from circumstanceswhere DOE has reason to with mixture exemption petitions, tho 
the categoriesin SectionDbased on believe that a significantimpact could followinggeneralitiesaan be drawn in 
experience gained during the arise from the grant or denial of one of each of fourmain categories of Impact, 
implementation of the CEQ regulations the above exemptions,DOE'S NEPA 
and the guidelines. Pursuant to the guidelinesprovide that individual Air Quality 
guidelines, substantiverevisfonsare to proposed actionswillbe reviewed to In all cases, the proposed action 
be published in the FederalRegister and ascertainwhetheran environmental [grantingthe mixtures exemptlon] has 
adoptedonly after opportunity for , assessmentor +vironmental impact resulted fnair quality that 1simproved 
public review. statementwould be required forany over baseline levels. This is because , 

Thts notice proposes to revise the individual action which is listed In replacement boilers are generally morb 
guidelines by adding certain classes of SubpartD of the guidelines as efficient than existingboilers and must 
actiops to the list of categorical , categoricallyexcluded fromNEPA. To meet New SourcePerformance 
exclusiom in SectionD of the assist DOE in making this Standards (NSPS) if they are large 
guidelines.Those actions are as follows: determination, DOE has required in the enough to come withtn NSPS 

1.The grant or denial of a permanent regulations coveringapplicationsfor jurisdiction. New facilities burnlng a fuel ' 

exemptionfrom the pmhibitiona of Title permanent exemptions that: (1) a mixture also will result in cleaner 
IIof the Powerplant and Industriel Fuel petitioner for any of these exemptions emisdon than would result from 
Use Act of 1978[Act) (Pub. L 96620) for certify that he will-complywith all combustion of an alternate fuel (coal in 
any new electricpowerplant or major applicable environmentalpermits and most cases). In the majority of mixturoe 
fuelbum@ installation to perniit the approvalsprior to operating the facility; cases to date, the petitioners have 
use of certain fuelmixtures conteJPing and (2) he complete an environmental - alreadyreceived the appropriate air , 
natural gas or petroleum. This checklist designed to determine whether quality permits, thus indicating that tho 
exemption is  authorized by Section the facility in questionwillhave an responsible state and Federal ageooioe
212[d] of the Act. impact in certainareas regulated by consider the potential effects of tho new 

2. The grant or denial of a permanent specified laws which impose units to be acceptable. ' 
exemption from the pmhibitions of Title consultationrequirementson DOE (10
IIof the Act for any new peakload . CFR403.16). This 14allow DOE to WaterQuality 

- powerplant. This exemption is verify that no significant impact will . In the case of a replacementboiler, 
authorized by Section 2l2[g) ofthe Act. result, or that the categoricalexclusion the existing water treatment system and 
3.The grant or dehial of a permanent does not appl The typical the plant's National PollutantDischarge

exemption from the prohibitions of Title environment$impacts of each of the Elimination [NPDES)permit'usually is 
I1 of the Act for any new electric . proposed categoricalexclusion suMcientso that no new permit or 
powerplant or major fuelburning exemptionsare discussedbelow. tqatment is necesgary. In the case of a 
installation to permit operation for .B. Mixtures Exemptions new facility, there is little difference 
emergency purposes only. This from the baseline ifcoal is port of the 
exemption is authorizedby Section To date, peitions'for fuhsmixture mixture exemption, and there is nnet 
212[e) of the Act. exemptionsfrom10companies have benefit ifthe petitioner's non-option

4. The grbnt or denial of a permanent been accepted or are in the process of would have involved coal and the
exemptionfrom the prohibitions of being reviewed. Inallcases reviewed mixture in question does not (due to 

#TitlesI1and Iflof the Act for w n e w  or thus far, it has been determined that coal pile runoff related impacts).
existingmajor fuelburning.installation neither an environmentalassessment 
for purposes of meeting scheduled nor an environmental impaqt statement Lurid Use 
equipment outages not to exceed an was required in order to satisfy NEPA Uttle additional land has been 
average of 28 days per year over a three- requirements. reiluired in the case of replacement 
year period These exemptions are Key to alI caseB has be& tho fact that units, because the area alread is 
authorized by Section2l2(j] and Sl2(l) of the Federalaction in question [proposal industrialized and owned by e 
the Act. to grant the exemption)results in an 

L 
company. In the case of a new fadlity,

5. The grant or denial of apermanent insignificant impact as compmd to 4 the &fference,inimpact is depsndent
exemption from the prohibitiom of Title 5baseLine. In the replacementboUer upon whether coal would have been
IIof the Act for any new major fuel situation,forex&ple, the basehe is used with the base case, the same as 
burning installationwhich, in petitioning formedby the existing conditions,such 1 with water quality.
for an exemption due to lack of alternate ae air and water emissions, surrounding
fuel suuuls at a cost which does not the facility as it rmrrentb ouerates. In OfierAreas 
substai&ly exceed the cost of using this situason, the resulthg - Other potentialimpact categories ' 

imported petroleum, ceitifies that it will . environmentalimpact either above or fes.. socioeconomic,socfoculturall havo 
beoperatid less than 600 hours per 
year. This exbmptioh is authorized by 
Section212[a](l)[A)[ii) of the Act and 
DOE by regulation has refined this 
sectionto provide for an automatic 
exemption for facilitieswhichpre
operated only for the stated amount of, 
time. 

The listingof certain classes' of 
actions whlch are categorically
excluded from NEPA only raises a . . 

below the baselmi is very small. 
In the case of a totally new facility,

the baseline becomes that action which 
the petitioner could take and not be 
subject to the Fuel Use Act prohibitions.
This action would involve constructing
the facilitye t h  units which use ony
alternate fuel. Since petroleum and 
natural gas are ordinarily cleaner-. 
burning than other fuels,use of up to 25 
percent of those regulated fuels will 

:ever been a significantissue in ahy 
case to date. 
C. Peakload Exemptions . 

Petitions for peakload potvorplant
exem~tionsfrom eInht ulllltlee have 
been accepted by of that number, 
four have been reviewed for NEPA 
requirements. Each casehas involved 
some added impact;however, key in all 
cases is the fact that the new unlt is only 
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a small addition to the existing 
environmental baseline, both in size 
beakload units normally are about 75 
megawatt units and are often located at 
the larger existing baseload 
powerplants, e.g., 500 to 10M3 
megawatts] and in extent of usage 
beakload units can operate no more 
than 1500hours per year, which equates 
to a capacity factor of only 17.1percent). 
Impact categories for peakload 
powerplants can be described as 
follows: 
Air Qualify 

In general, oil or gas firing has 
resulted in only minor increases in 
ambient concentrations of air pollutants 
(less than 15percent]. Often the 
increases are below the "levels of 
significance" established by the 
Environmental Protection Agency. In 
each case, the petitioners either have 
already secured or are in the pmcess of 
securing the required air permits. 
WaferQuality 

As in the case of mixtures 
exemptions, the existing systems and 
NPDES permits usually are sufficient to 
c'over any increase in eflluents from the 
new unit In some other cases, whatever 
controls have been required by new 
permits make the resultant impacts 
insignificant 
and Use 

The area to be used in building a new 
peakloadunit usually has already been 
industrialized. Normally a peakload unit 
requires only two to three acres of 
additional l h d .  

D.Scheduled Equipment Outages, 
Emergencies, and Automatic Cost 
Exemptions 

To date, no petitions for scheduled 
equipment outages exemptions or 
automatic cost exemptions have been 
filed with DOE One emergency 
exemption petition has been accepted 
and a m e m o ~ d u r n  for the file 
demonstrating the insignificance of the 
action h a  been prepared. Corpmon to 
these exemptions, however. is the fact 
that the new unit only will.be operating 
when a larger existing unit or units are 
shut down-either in the case of a true 
emergency or a scheduled shutdown for 
maintenance, or other reasons. 

The impact categories for these 
exemptions are characterized as 
follows: 
Air Qualify 

In every case there will be a positive 
impact, as compared with existing 
emissions. because of the shutdown 
situation mentioned above. 

WaterQuality 
Normally the exismsystem and 

permit wdbe sufficientto cover the 
new unit 
Land Use 


Normally &e ereawill already by 
industrialized and the new wit will. 
usually be conslructed ~lhexlsling 
plant boundaries. ~fthe unit is not to be 
built wjw* e x j a w  boundafies, little 
extra land will be needed, probably less 
than one acre. 

OtherAreos 8 

There is no reason to believe that any 
significant impacts will occur in other 
tueaa 

Pmposals to deny an exemption 
would result in no net change to the 
environmefltal baseline. 

Issued InWashington. D.C, August 5,1880. 
RuUL=.C1usen* 
A s s i s & n t S e c 1 p ! ~ / o r ~ v i m ~ 1 c n L  

ERA accepted the petition February 
15,198U, and published notice of its 
acceptance, together with a statement of 
the reasons set forth inthe petition for. 
requesling the exemption, in the Federal 
Rcgistcr on Februcry 28.198Cl[45 FR 
12478).Publimtion of &e notice of 
acceptance commenced a 45-day public 
Comment period pursuant to Section 7 a  -
of FUA. D m  this period, interested 
Persons were dorded an O P P ~ ~ @to 
=quest a ~ubuche-g- The period 
e x p h d  April 11.1980.No comments 
were submitted. No hearing was 
requested. 

Based upon ERA'S review and 
analysis of the idormalion presently 
contahed in the record of this 
proceeding, a Tentative Staff 
Determination has been made 
recommending that ERA issue an order 
which would grant the requested 
permanent exemption to use a mix-
of blast furnace gas. with natural gas 
and/or residual fuel oil inwhich the 

EIUINQCOOEUW~-U 

[OFCase No*55381-2900-01-12; Docket 
N0'ERA-F080-020] 

Economlc Regulatory Admlnlstratlon 


Avallabllltyof Tentative Staff Analysis 

AGENCY: Economic Regulatory 
Administration. 

AWorr:  Notice of availability of 

tentative staff analysis. 

SUMMARe On January 16,1980,Republic 
Steel Corporation (Republic] filed a 
Petition with the Economic Regulatory 
AddX6sbtion of the Department 
of Energy IDoE] foran exempLing 
one major fuel burning installation 
W I )  h m  the provisions of the 
Powerplant and Industrial: Fuel Use Act 
of 1978W A  or the Act) (42 U.S.C. 8301 
el seq.), which prohibit the use of 
petroleum and namal gas as aprimary 
energy source in new MFBIs. Republic 
requested a permanent fuel mixtures 
exemption for the MFBi inorder to use a 
fuel mixme of blast furnace gas, natural 
gas and/or oil. The namal gas or oil is 
to be used as a supplemental fuel for 
pilot, flame atabmauon and process 
reqdments.  

m e  MFBI for which the pclition is 
filed is a field-erected boiler [identified 
as unit No. 3high pressure [IB)boiler) 
to be installed at Republic's Mohoning 
Valley District, Warrne, Ohio facility. 
The proposed boiler will have a design 
heat input rate of 467million Btu's per 
hour with a steam generating capacity of 
300,000 pounbper hour and will be 
~apableof burning blast furnace gas, 
coke oven gas, natural gas and 
fuel oil. 

W D O G ~ ~ N ~ ~ - ~ U A L U O ~ ]amount of natural gas and/or oil would 
not excesd 25percent of the total annual 
Btu heat input in the hIFBI.me file containing a copy of 
the Tentative Staff Determination and 
other documents and supporting 

On this proceeding is availab1e 
upon request at' ERA,2000hl Street, 
NW,Roam B-114Washington. D C  
hlonday through Friday. 8mAM+SO 
P U  

ERAwiUissue a final ordergranting 
or denying the petition for permanent 
exemption hmthe 
Act witbin sixmonths after the end of 
the public comment pmvidedfor
i,usnotice, unless ERA extent wch 
period. Notice of any extension. together 
with a statement of reasons for such 
extension.%ill be published iir the 
~ ~ d ~ ~ ~~ ~ ~ i l~ ~ ~ 
DATES Written comments on the 
Tentative Staff Determination are due 
On before August 25*1980-
ADDRESSES:Fiteen copies of written 
comments shall be submitted to the 
Department of Energy. DOE Case 
Control Unit, BOX 4829. Room 3214.2000 
M Street, NIXWash4gton. DC 20961. 
Docket Number ERA-FC8(M20 should 
be printed clearly on the outside of the 
envelope and the document contained 
th~rein. 
FOR FURTHER INFORMATION CONTACT: 
LVilliam LWebb, O5ce  of Public 

Information. Economic Regulatory 
Administration. Department of 
Energy.2000hi Street. NW.Room B-
110,LVashingto~DC 2a61,[2021653-
4055. 

Comt-ce LB ~ ~ H N schief, New 
Branch. Office of Fuels Conversion. 
Economic Regulatory Administration. 
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Order b effectiveas an order at  the 
Department of Energy (DOE).on 
November 26,1980-
FOR FURTHER INFORMATION CONTACT: 
Elizabeth D. Sampath,Esq, Department 
oEEnergy. OSC, 142lCherryStreel; 
Philadelphia, PA19102. 

Copiesof the Consent Ordermasbe 
obtainedby written request at  the . 
freedom of InformationReadingRoom; 
Forrestal Building,iOOO Independence. . 
Ave. SW., Room6A15Z 
. Ieeuedin Waehlngton, D.C.on the rshbay 
ofJune,lls80. 
Paul L.Bloom, 
SpecialCounselfor Compliance. 
1FRDocW-WZE O O e d l ~WSam] 
BILUNQcooe e 4 s w i - ~  -

Compliance With the National. -

Environmental PoiicyAct;RnaT
Guidellnes 
AOENCY: Department of Energy. 
~cno~:Adoptionof specialprocedures -
for majoc system acqulsitionprofecfs ' 
involvingtho competitiveprocurement . 
process. 

s u ~ ~ ~ R ~ : ~ h a ~ e ~ a . r t m e n tof ~nergy-
(DOE)hereby adopts the special
procedures formajor systemaquisition
projects involvingthecom etitive 
procurementof a siteandLr process as -
previously proposed h i t s  final 
guidelines for compliance with the 
National EnvironmentalPolicyAct 
(NEPA).The proceduresire applicable 
to all o anizational unite of DOE, 
except% Federal Energy Regoratory
Commission (FERCJwliichLam 
independent regulatory cornmissio~ 
w l h  DOE not subject t a t ~ e  
supervisionor direction of the other 
parte of DOE 
EFFECTIVE DATE: November 26, I9WT. 
FOR FURTHER INFORMATIONC Q N T A ~  
Dr. Robert J. Stem, Acting Director, 

NEPA AffairsDivision, Office of 
Environmental Compliance and 
Overview, Room 4G464, Forrestal 
Building,1000Inde endenceAvenue 
SW., washington, E.c 20585 

Stephen H.Greenle@.Esq., Assistant 
General CounselforEnvironment, . 
Rodm.BD-033, ForrestaIBuildlng,wO 
IndependenceAvenue SW., 
Washington. D.C. 20585 C202) 252-6647 

SUPPLEMENTARY INFORMATION: r 
The DOE published its ha1guidelines

for compnancewith NEPA inthe . 
Federal Registec on March28; 1980 
(4SFR20894], B the finalguidelinesDOE
specifically requestedpubgccomment 
on Paragraph B.3.[~)(2), which was '. 
added and published as interim 
procedures to provide for NEPA 

complianceformajor systemacquistfon
projects involving the com elitive 
procurement of a site andbr  process.
The competltIveprocurementprocess
has confidentialityreqnlrements
established muant  fa l 8  1905 

prohitib DOEfrom disclo-
business, conffdenfia1or tradesecret 
information. The specialprocedure#
provide for compIiancewith NEPA to 
the M e s t  extentpossible. . 

The environmentaIimpact analysis 
required by the apeddprocedures will 
ensure considerationof enviionmenta1 
factors in seIection deciefonsbetween 
competing sites and/orprocesses. If 
selected sites andlor processesaie 
likely to have significant effects on the 
quality of the humanenvironment the 
specialproce'dures provide that DOE 
will prepare an EIS before maldngrr gof 
ng-go dedsian. 

A %day peiiod was establi&d for ' 
public comment OHthe speciaI
procedureswhf& arereprinted below. 
No' written commelits were received 
during the public commentperiod and 
accordingly, DOE hereby adopfs the 
interid specialproceduresas  hal .  

Issued in Washington,D.C. onNovember 
la,1980. 
Rulh C. Clueen,, 
AsshtonFSmfory/orEnnmment. 

.DOE NEPA Guidi?linesParagraph-
B3.(c)(2) 

[c) project ~ee;eldeci6ioomaklilg.~t 
thie IeveI of decisionmaking, DOEis 

.decidingon spedicactions to execute a 
program or to perform a regulatory
responsibility. Prefect Ievel decisfom 
are generally-representedby the 
approvalor proieds, by the approval uf 
d i s a p p d  'of applications, orby the 
decisionson appEcationsrendered in 
adjudicaforypmceedings. . 

(1) 
(2) Formijorsystem acquisitfon.

projects'involving selection of sites and/ 
or processesby competitive 
procurement,DOEwiE 

[i) Require thet environmentaldata. 
and analyses be subdftedas a dtacrefe 
part of anofferor's proposal m e  Ievel 
of detail requiredfor environmental 
data and analyses willbe specifiedby
DOE for each appkable procurement
action. The dafa wiEbe limited to that 
reasonably available to offer0m-J 

(ii) Independenfly evaluate andverify
the accuracyof pvironmental data and 
anlyses submittedby-ofCerors-

(iii)-Forproposals ia the competitive 
range, prepare andconsider before the 
selectfonof sites and/orprocesses art 
environmentalimpactanalysis In 
accordancewith the following: 

[a) In order to Complywith18 U;S.C, 
leffi which prohibitsDOE from 
disclosingbusiness, confidential, or 
trade secret idonnation, the 
envirorimentdimpact analysis will be 
subject to tbe confidentiality
requirements of the competitive . 

.procurement process and therefore 
exempt from mandatory public
disclosure. 
(b)The environmental impact analysi~

will be based on the environmental data 
and analyses submittedby offeron, and 
on supplemental information developed 
by DOE as necessary for areasonod . 
decision. 

(c) The enufronmentalimpact analysis
will focus om environmental issues that 
are pertinent to a decisionon proposals
in the competitiverangeandwill 
include: 

(I) A brief discussionof thepurpose
of ea&proposalincludingeny sitaor -
process variations havingenvironmental. 
implications. 

(2) Foreach proposal. a discussion OF 
the salientcharacteristics of the 
proposed sitesand/or processes as tvdl 
as alternativesite8 and/or processes
reasonably available to the offeror or lo 
DOE 

(3) A brief comparative evaluationof 
the environmental impactsof the 
proposala.Thirr evaluationwlll focus on 
significantenvironmentalissues and 
clearly identifyand deline the 
comparativeenvironmentalmeritsof tho 
proposals. 

(4) A discussionof the environmental 
impacts of each proposal. This 
discussionwill address directand 
indirect effects, short-termand loq-
term effects, proposedmitigation 
measures, adverse effectswhich connot 
be avoided,areas where important
environmentalinfometion i sincomplota 
or unavailable. unresolved 
environmentalissues, and practicabla
mitigating measuresnot included in tho 
proposal-

(5) To theextent knownforeach 
proposaI, a list of Federal, State, and 
localgovernment permits, licenses,m d  
approvalswhich must be obtained in 
implementing the proposal

(iv] Document the considerationgiven 
to environmentalfactors in a pllblicly-
available selectionstatement to record 
that the relevant environmental 
consequences of reasonable alternatives 
have been evaluated in the selection 
process. The selection statement tvill no1 
contain business, confidential, tmdo 
secret or other information the 
disclosm of rvhich is prohibited by 18 
US.C 1Qffior the confidentiellty
requirement$of the competitive 
procurementprocess. Theselection 
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statement will be filed with the
Environmental Protection Agency.

(v) If the selected sites and/or
processes are likely to have significant
effects on the quality of the human
environment, phase subsequent contract
work to allow publicly available EIS's to
be prepared, considered and published
in full conformance with the
requirements of 40 CFR Parts 1500-1508
and in advance of a go/no-go decision.
[FR Doc 8o-36815 Filed 11-25-M 8:45 am]
BILUING CODE 6450-1-M

Proposed Subsequent Arrangement
Pursuant to section 131 of the Atomic

Energy Act of 1954, as amended (42
U.S.C. 2160) notice is hereby given of a
proposed "subsequent arrangement"
under the Agreement for Cooperation
Between the Government of the United
States of America and the Government
of Japan Concerning Civil Uses of
Atomic Energy, as amended.

The subsequent arrangement to be
carried out under the above mentioned
agreements involves approval for the
supply of 438.55 grams of uranium,
enriched to 2.38% in U-235, to be used as
standard reference material by the
Japan Nuclear Fuel Company, Ltd.

In accordance with section 131 of the
Atomic Energy Act of 1954, as amended,
it has been determined that the
furnishing of the nuclear material under
Contract Number S-JA-288 will not be
inimical to the common defense and
security.

This subsequent arrangement will
take effect no sooner than fifteen days
after the date of publication of this
notice.

For the Department of Energy.
Dated: November 20,1980.

Harold D. Bengelsdorf,
Director for NuclearAffairs, Intenational
Nuclear and Technical Programs.
[IM D=~ 80-31 Filed 11-25-ft &45 am]

BILLING OOE 6450-01-M

Proposed Subsequent Arrangement
Pursuant to Section 131 of the Atomic

Energy Act of 1954, as amended (42
U.S.C. 2160) notice is hereby given of a
proposed "subsequent arrangement"
under the Additional Agreement for
Cooperation Between the Government
of the United States of America and the
European Atomic Energy Community
(EURATOM) Concerning Peaceful Uses
of Atomic Energy, as amended.

The subsequent arrangement to be
carried out under the above mentioned
agreement involves approval for the sale
of .55 grams of natural uranium and .55

grams of thorium to the CEA, France for
use as standard reference materials.

In accordance with Section 131 of the
Atomic Energy Act of 1954, as amended,
it has been determined that the
furnishing of the nuclear material under
Contract Number S-EU-6W9 will not be
inimical to the common defense and
security.

This subsequent arrangement will
take effect no sooner than fifteeen days
after the date of publication of this
notice.

For the Depdrtment of Energy.
Dated: November 20,1980.

Harold D. Bengeladorf,
Director for Nuclear A fairs Interratiwral
Nuclear and Te, hnical Programs.
[FR Duc 80-30614 'd 11-25-W &:45 ii.]

WILING CO0E 460-1-M

Economic Regulatory Administration

[ERA Docket No. 80-CERT-0371

National Steel Corp., Recertification of
Eligible Use of Natural Gas To Displace
Fuel OIl

On October 21, 1980, National Steel
Corporation (National Steel), Weirton
Steel Division, Three Springs Drive,
Weirton. West Virginia 28062, filed an
application with the Administrator of
the Economic Regulatory Administration
(ERA) pursuant to 10 CFR Part 595 for
recertification of an eligible use of 3.000
Mcf of natural gas per day, which is
estimated to displace approximately
600,000 gallons (14.286 barrels) of No. 6
fuel oil (1.4 percent sulfur) per month at
National Steel's Weirton Steel Division
located in Weirton, West Virginia. The
eligible seller of the natural gas is David
S. Towner Enterprises and the gas will
be transported by the Columbia Gas
Transmission Corporation. Notice of
that application was published in the
Federal Register (45 FR 73730, November
6, 1980] and an opportunity for public
comment was provided for a period of
ten (10) calendar days from the date of
publication. No comments were
received.

On June 21, 1979, National Steel
received the original certification (ERA
Docket No. 79-CERT-003) of an eligible
use of natural gas for use at the Weirton
facility for a period of one year. The
original certificate expired on June 20,
1980, but the applicant did not file for
recertification until October 21.1980.

The ERA has carefully reviewed
National Steel's application for
recertification in accordance with 10
CFR Part 595 and the policy
considerations expressed in the Final
Rulemaking Regarding Procedures for
Certification of the Use of Natural Gas

to Displace Fuel Oil (44 FR 47920,
August 16,1979). The ERA has
determined that National Steel's
application satisfies the criteria
enumerated in 10 CFR Part 595, and,
therefore, has granted the recertification
and transmitted that recertification to
the Federal Energy Regulatory
Commission. More detailed information
including a copy of the application,
transmittal letter, and the actual
recertification are available for public
inspection at the ERA. Division of
Natural Gas Docket Room, Room 7108,
RG-55. 2000 M Street NW., Washington.
D.C. 20461, from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, except Federal
holidays..

Issued in Wasbington. D.C. November 20,
1980.

F. Scott Bush,
AssistantAdministrator, Office cfRedguatozT
PAjclz EconomzicRe zulator Adminis!ration.
[FR Dcc. Ww.6 FAI11-27-W 3:t5 an]

IL CODE .066451-M

Peterson Petroleum, Inc.; Action Taken
on Consent Order

AGENCY: Economic Regulatory
Administration, Department of Energy.

ACTION: Notice of action taken and
opportunity for comment on Consent
Order.

SUMMARY:. The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) announces action taken
to execute a Consent Order and on
potential claims against the refunds
deposited in an escrow action
established pursuant to the Consent
Order.
DATE: Effective date: October 27, 1980.
COMMENTS BY: December 26,1980.

ADDRESS: Send comments to: Herbert
Maletz, New York Audit Director,
Northeast District, 252 Seventh Avenue,
New York, New York 10001, (212) 620-
6706.
FOR FURTHER INFORMATION CONTACT

Herbert Maletz, New York Audit
Director, Northeast District, 252 Seventh
Avenue, New York, New York 10001,
(212) 620-6706.
SUPPLEMENTARY INFORMATION. On
October 27,1980, the Office of
Enforcement of the ERA executed a
Consent Order with Peterson Petroleum,
Inc. Under 10 CFR 205.199J(b), a Consent
Order which involves a sum of less than
$.500,000 in the aggregate, excluding
penalties and interest, becomes effective
upon its execution.

78757
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ManagementCommand, A m .  MT- of entitlementswill not causean 
PPM, Washington,DC 20315. increase Insize, product mix, or 

Copies of the regulationare available emissions. The Departmentof Energy 
through the Superintendentof proposes to add Lhfs exempUon to its list 
Documents. Goyernment Printing Office, of categoricalexclusionsin SecUonD of 

. Public DocumentsDepartment, its NEPA guidelines. Publlc comment is 
Washington,DC 2042th at a cost of invited on this proposaL Pending 5 a l  
$20.75 for the basic regulation and all adoptionor rejection of this proposal, 
changes thereto. the Departmentof Energywill utlllze the 

The DOD 4500.S4-R may be reviewed categorical exclusion process for these 
in the PublicPile at the MilitaryTraffic actions on an ialetim basis. Since each 
Ekanagement Command, Nassif Building. applicationmust be evalualed to 
Room 408,5611ColumbiaPike, Baileyls detennhe whether or not it meeta the 
Crossroads,V i i  during normal criteria for the categoricalexclusion, use 
business hours. of the exclusion during the interim 

Dated: December10. is8o. period will result ina reduclton in 
~obnJ. Durant,' administrative paperwork and not a 
Colonel.~ ~ ~ i r e c t o r o ~ e m n d ~ r u p e r t y .- in quality 
IFR Doc !XWBW7 Ned1GlsdOB J S  am] environmentalreview. 
BRUNO CODESHW&U COMMENT^ BY: December31,1980. 

. ADDRESS COMMENTSTO: Dr. RobertJ. 
Stem, at the address listed below. 

DEPARfMENTOFENERGY FOR FURTHER INFORMATION CONTACT: 

Compliance Wlth the ~ a ~ o n a l  Dr. Robert I. Slern,Acting Direclor, 
NEPA AFf& Division, Office ofEnvironmental Pollcy Act; Amendment Environmental ~ ~ ~ ~ l i ~ ~andTo Guidelines OverviervOffice of the Assislaat 

AGENCY: Depmtment of Energy. Secretaryfor Environment,Forrestal 
A ~ O N :Noti-ceof proposed amendments Room46064, 1000 

- to guidelines to provide for a categorical hdependence Avenue, Sw* 
exclusion for certaipgrantsof Washington,D.C. 20585, (202) 252-

:entitlements for petmleum~substitutes. 4600.
StephenH.Greenleigh,Esq., Assistant 

S U M M ~SectionD of theDepartment General Counsel for Environment, 
. of Energyguidelines for compliance with Forrestal~Building,Room 6W33,10M)

the National EnvironmentalPolicy Act. Independence Avepue, SW., 
P A )  identifiesclasses of Department Washington, D.C. 20585, (202) 252-

- -ofEnergy action which normally do not 6947. 
require either an environmental impact SUPPLEMENTARY IHFORMA~ON: 

- statementor anenvironmental 
assessment. These are termed A. Backgmund 
"categorical exclusions." Classification On March 28.1g80 i45FR20694). the 
of an action as a categoricalexclusion * Department of Energy published in the 
raises a rebuttable presumption that any Federal Register finalguidelinesfor 
such actionwill not significantly affect implementingthe procedural rovlsions 
the quality of the human environment. In of the ~ a ~ o n a l~ n v i r o n m e n t ~ ~ o ~ c y
the NEPA guidelines,it was specified Act =A] as required by the Coundl 

. that the Department of Energy might add on EnvironmentalQuality (CEQ) 
or remove, aRer an opportunity for regulations (40 CFR 1SO&1508]. The 
publicreview, actionsidentified as guidelinesare applicable to all 
categoricalexclusions based' on organizationalunits of the Deparlment
experienceg h d  during ~f Energy, except the Federal Energy
implementationof the guidelines. Regulatory Commission which is not 

.On the basis of recent experience,the subject to the supenrisionor direction of 
Departgent of Energyhas determined the other parts of the Deparlment. 

. - that certainapplicationsfor entitlements SectionD of the Department NEP4 
for petroleum substitutesunder 10 CFR guidelinesidentified typical classes of 
2l1.62 normally arenot major Federal Department actiontvhlch normally do . actionssignificantly affecting the quality not require either anenyiornmental 

. of the human environmentwith respect impact statementor an environmental 
to the provisions of NEPA and therefore assessment. These classes of action 
are eligible for categoricalexclusion were identified pursuant to Section 
status. The actions considered eligible 1507.3(b](2](ii) of the CEQregulaltons
for a categoricalexclusion are referenced above and are termed 

- applicationsfor the grant of entitlements "calegorical exclusions." Section1508.4 
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cumulatively have a significanteffect on 
the human environmentand for which. 
lherefore. neither an environmental 
assessmentnor an envimnmentaI 
impaclstalement is required.An agency 
may decidein its procedures or 
otherwiselo prepare environmental 
assessments even though it isnot 
required lo do so. Furlher, allowances-
must be providedby anagencyfor 
extraordinarycircumstancesin which a 
normally excluded action mayhave a 
significantenvironmentaleffect. 

The Departmenl NEPA guidelines 
slale thal lhe Department of Energy may 
add lo or remove actions fmm the 
categories in SectionD based on 
experiencegained during the 
implementationof the CEQ regalations
and the guidelines. Pursuant to the 
guidelines, substantiverevisions are to 
be published in the FederalR w - e r  and 
adopled only after opportunityfor 
publicreview. 
B. Proposed Exclusion 

.This notice proposes to revise the 
guidelinesby addinga class of action to 
the List of categorical exclusionsin' 
SectionD of the guidelines. That class of 
aclton is the grant of entitlementsfor 
petroleum substituteswhere thefacility 
using the petroleumsubstituteis existing 
and operating. and the regipt of 
entitlements will not cause anincrease 
in size. product mix. or emissions. 

The listinn of certainclasses of 
actionswbih are categoricaliy 
excluded hmNEPA only raisesa 
presumption that any such actionswill 
not significautly affectthe quality of the 
human envinmment. For those 
individual cases where theDepariment
has reason to belleve that a significant 
impact could arise from the gantof 
entitlements for petroleum substitntes. 
the Department's NEPAguidelines
provide that such caseswillbe reviewed 
to ascertaih whether an environmental 
assessment or an environmentalimpact 
statement is required. To assist the 
Deparlment in makingthis 
determination. the Departmenthas -
requiredin the regulations covering 
applicationsfor entitlementsfor 
p h l e u m  substitutes (10 CFR21162)
that the applicantcompleteFormERA-
83.Completionof that form allowsthe 
Deparlmenl to determine. among other 
t h i i .  the operationalstatus ofthe 
facility and provides the applicantwith 
the opportunity to declare whether or 
not the grant of entitlementswillcause 
an increase in the size, productmix,or 
emissions of the facility. Thiswillbe 
used by the Department of En- to 

foipetroleumsubstituteswhere the of theCE regulationsdefmesa9 d e t e r d e  either that no signifi6t
- - facilih.usimthe ~etroleiunsubstitute is a cate~ori exclusionas a cateEorv of imuact will result. or that the eate~orical-
; exist& an&ope&ting, and the receipt actionswhich do not indivldudlyk exklwion does not apply. 
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To date, all applicationsfor which it B.The Secretary determines that the 
has been determinedthat neither an following criteria aremet: , 

environmentalassessment nor in - [I) During the most recent calendar 
environmentalimpact etatement are year, the eligible employment in coal or 
reauired underNEPA have allmet the uranium ~mductiondevelopment 
chieria of the proposed categ&cal 
exclusion 
C. Comment Period 

Comments concerning this proposal 
should be submittedby December 31, 
1980, to the address indicated in the . 
"Addresses" section of this notice and 

- should be idenued on the outside of 
the envelope as: "Categorical exclusion 

- for certain grants of entitlements for 
petroleum substitutes." Two copies

' ehould be submitted. 
Any information or data considered to 

be confidentialmust be so identified 
and submitted in writing, one copy only. 
We reserve the right to d e t e d  the 
confidentia1 status of such information 
or data and to treat it according to our 
determination. 

Issued InWaehiigton,~ . ~ . . b e c e m b e r12, 
1SW. I . 

Ruth C. qusen, 
Ass/stantSecretaryfor EnvimnmenL 
I ~ RDO= 80~9211'mled 1~10-80;a45ah1 
BlUlNG CODE 6450414 

Assfstant Secretary.for Conservation 
and SolarEnergy 

Approval of a DesignatedEnergy 
Impact Area Under Section601of the 
Powerplantand lndustrfal Fuel Use Act 

AGENCY: Department of Energy. 
ACTION: Notice. . ' 
SUMMARY: TiUe VI,Section 661of the 
Powerplant and Industrial Fuel Use Act 
(FUA) (Pub. L 95-6201provides, inter -
alia, for the grantingof financial 
assistanceto b y  area designated by a 
Governor of a State as impacted by 
increaeed coal or uranium production 
developmentactivities. Before the 
financial assistance may be provided, 
however, the Se'cretary of Energy (the 
Secretary),after consultationwith the . 
Secretary of Agricultu.;must approve 
such designation. In accordance with 
Section 6M's requirementsand the 
Department of Agriculture's 
implementingregualtioni (7 CFR Part 
1948),the Secretary shall approve a 
Governor's designationof an energy 
impact area only if: . 

A. The Governor the . 
Secretary in writing with.the data and 
infoiniation on which such designation 
was made, together with any additional 
information which the Secretary may 
require for approval; and 

activitikiwithin the area has increased 
by eight percent or morefrom the 
precedingyear, or such employment will 
increase by eight percent or more per 
year, duringeach of the next three 

.calendar years; 
(2) This increase has required or will 

requiqe substantial increases in housing 
or public facilities and services, or both, 
in the area; and 

(3)Available State and local finbcial 
and other resources are inadequate to 
meet the public need for housing or 
public facilities and services at present 
or in the next three years.

Pursuant to 7 CFR 1948.70[e), DOE 
hereby gives notice that it has approved, 
effectiveNovember 1,1980,the 
following areas as.energy impact areas: 

Oklahoma:An area consisting of 
Haskell, Latimer, LeFIore, and 
Pittsburgh counties. 

PennsyIvania: Cambria County.
Zllinojs:White County.
A designated and approved area is 

eligible for planninggrants and other 
assistance through the Farmers Home 
Administration,Department of 
Agriculture. provided that the further 
requirements of SectionBMand 7 CFR 
1948are met 
FOR F U ~ H E RINFORMATION CONTACC 
Ms. Ka.thy Emmons,Energy Impact 
Program Manager, Office of Buildings 
and Communitjr Systems,Mail StopW-
031,1000$dependence Avenue SW., 
Washington,D.C. 20585 1202)252-9393. 

Issued in Washington, D.C, Deqmber 11. 
1980. 
FraakDeGeorge. 
PrincipalDeputyAssistant Seueta~y 
ConservotionandSoIarhergy. ' 

[FRDoc -Filed -1- %45 am) 
BlUlNCl CODEWSWl-YI 

Office of donse~atJonandSolar 
Energy . 

Energy ConservationProgramfor 
Consumer Products; Petiffonfor 
Waiver of Consumer ProductTest 
ProceduresFrom Hydro Therm, Inc. 
(Case No. F-002) 
AGENCY: Department of hkrgy. 
SUMMARY: The energy conservation -
program for consumerproducts, other 
than automobiles,was established . 
pursuant to the Energy Policy 
Consemation Act. TheDepartment of 
Energy (DOE) has amended the . 
Department's regulationsfor the energy 

)er l7,1980 / Notices 

conservation program.forconsumor 
products by allowing the Aasistont . 

, Secretary for Conservationond Solor 
Energy temporarily to waive test 
procedurerequirements for a porticulor 
covered product (45 FR 64108, Sept,20, 
1980).Waivers may be gronted when 
characterietics of the product provont 
use of the prescribed test procedlvos or+ 
lead to results that provide motedolly 
inaccurate cornparalive data. Pursuant 
to paragraph (b]of 8 430.27 of the Codo 
of Federal Regulatione. DOE is reqaed  
to publish in the Federal Registor oll 
received Petitions for Weher and 
supporting documente from which 
confidential information hoe boon 
deleted in accordonce with 20 CFR 
1004.11. Also, DOE Is required to solicit 
comments, date and information with 
respect to the determination of tho 
petition. 
DATES: DOE rvill accept comments, data, 

. and informationno later than January 
16,1981. 
ADDRESSES: Written comments ond 
statements shall be sent to: Deparlmcnt 
of EnergyiOfficeof Conservationand 
Solar Energy, Case No. D-OM, Moll Stop 
GH-068, Forrestal Building,1000 
Independence Avenue, S.W., 
Washington, D.C. 20585. 
FOR FURTHERINFORMAflONCONTACR 
JamesA. Smith, U.S. Department of 
Energy Office of Conservotionand Solar 
Energy,Rooin GH-085,Forrestal 
Building, 1000Independence AVO~UO, 
S.W., Washington,D.C. 20585, (202)252-
9127. EugeneMargolis. Esq., U.S. 
Department of Energy, Office of General 
Counsel, Room 65128, Forrestd . 
Building,1000Independence Avenue, 
S.W., Washington,D.C. 20585, (202)252-
0526. / 

SUPPLEMENTARYINFORMATION: 

Background 
On November 21,1980, Hydro Therm, 

Inc., filed a Petition for Waiver from lho 
DOE test procedures for consumer 
products. Specifically, the petitioner 
believes that the use of the exisling 
furnace test procedure will lend to 
results that provide materially 
inaccurate comparatiue data when theso 
test procedures are applied to a 
particular design of furnace 
manufactured by Hydro Therm, Inc 

In consideration of the foregoingand, 
in accordence with the provisions of 
8 430.27(b] of Chapter IIof Title 10, Coda 
of Federal Regulations, DOE is hereby 
publishing the "Petition for Wahor" in 
the Federal Register in its entirety. The 
petition contains no confidential 
information. DOE ishereby soliciling 
comments, data and infonnation , 
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constructio~, mamtenance, operation, 
and eventual removal of structures and 
appurtenances r e q m d  to develop, 
produce, transport, and treat n a w l  gas 
from the lower Mobile Bay Field: This 
Includes wells, platforms, p~pellnes, 
treating facility, and sulfur depot. 

2. Alternatives to the Proposed 
Action: In responding to tlus permit 
application, the US Army Corps of 
Engineers has available three 
alternatives. These are: issue the permit, 
issue the permit with conditions, or deny 
the permit. Alternatives to the proposed 
action to be considered would be 
associated with the proposed drilling
program, platforms, p~pelines, gas 
treating facility, slilfur depot, base of 
operations, mitigation p l k ,  emergency 
operations, and other development and 
production related dternatives. 

3. Descr~ption of the Scopmg Prqcess: 
Public.participation m h s  program has 
been lively and continuous slnce 
announcement of mitial drillingplans'h 
1973. Two public hearings have been 
held, one m October 1973 and the other 
in April 1979, m connection with permit 
applications. Two EIS's have been 
completed for the program (January 
1976, December Ig8O) with numerous 
comments bang received from agencies, 
environmental groups, and other 
mterests. The applicant has conducted 
an extenswe program of meetings and 
tours for agencles and the public. 
Additionally, news media m the regonal 
and local area has publishad s m c a n t  
amounts of dormation on the program. 

The DEIS will undergo the public 
review process as reqrured by the 
National Envlronmental Policy Act 
Sinnificant issues to be addressed will 
bepossible unpacts of the proposed 
action and alternatives to the Mobile 
Bay e s tmne  area and surrounding 
wetlands and the nska of blowouts. A 
public hearmg will be held upon 
completi on of the DEIS. A notice 
informing the-public as to time and, 
location will be Issued at least 30 days 
pnor to such hearings. 

4. Scoplng Meeting: No additional 
scoplng meetings are scheduled. 

5. DEISPrepamtion.It is estimated 
that the DEIS will be availalile to the 
public in November lQ81. L 

ADDRESS: Questions about the proposed 
action and DEIS can be answered-by 
Mr. James B. Hlldreth, P P E ,  US Army 

Bnglneer Distnct,-Mobile, PO Box 2288, Envlronmental Quality [CEQ] 
Mobile, AL 36628. regulations (40 CPR Parts 1600-1500), 

Dated: July7.1981. The Gmdellnes are applicable to all 
f .RonaldA &man, organizational units of the Department 


Lt.Col, CE, Adting CommanderandActing except the Federal EnergyRegulatory 

Distr~ctEngneer. Comrmss~onwhch is not subject to tho 


Doc81-20838med7-1- en5 am1 superviaon or direction of the olhor 

BlLUNG CODE WIPCR-I1 	 parts of the Department of Energy. 

Sectlon D of the Department's NEPA 
Guidelines den tines typicd classos of 

- DEPARTMENT OF ENERGY Department oEEnergy actions ~vhlch 
normally requue envuonmentol 


Compliance With the Natlonal assessments but not necessarily 

Environmental Policy Act (NEPA) 	 enwonmental Impact statemenls, 
Amendments to the DOE NEPA 	 acti ons whch normally requlra 
Gu~dellnes 	 environmental mpact statements, or 
AGENCY: Department of Energy. 	 actfons whch requlre nelther 
A~T~ON:Notice of proposed amendments 	 enwonmental aisessments nor 
to the Gudelines adding to and enwonmental muact statements. Theso 
modifymg the list of typicd classes of classes of actioniwere identified 
actionm SectionD. pursuant to 40 CPR1507.3(b](2). Seclion 

On the basis of expenence gamed ,. A.§.(d) of the Guidelhes provides, that 
smce the ~ssuance of the Department's the Department of Energy may add 
NEPA Guidelines, the Department of 	 actions to or remove actlons from the 
Energy proposes to revlse Section D of categoriesm SectionD based on 

the Gmdelines by adding 11new typical * expenence gamed during the 

classes and by modifymg 3 emsting 	 mplementation of the'CEQ regulations 
typ~calclasses of action. Public 	 and the Gmdelines, 
comment is mvited on thm proposal;'- .' Based on tlie experience gained 
Pending final adoption or rejection of 	 operating under the CEQ regulotlons 
the proposed changes, the Department 	 end the Gmdellnes, the Department 
of Energy will utilize the proposed 	 proposes to addl1 new typical clossos 
typical classes of action on an Intern 	 of action and modlfy 3 exlsting typ~cal 
basle. 	 classes of action. Pursuant to Sectlon 

C.8 of the Gmdelines, the proposed 
changes arebeing publlshed for publlo 

COMMENTS BY: August 17,198l. remew. 

ADDRESS COMMENTS TO: Dr. Robert J. B. Proposed Changes to Section D of 

Stern, at the address listed below. 	 the Department of Energy NEPAI 

FOR FURTHER INFORMATION CONTACE. 'Guidelines. Tlus notfce proposes to 
Dr. Robert J. Stern, Director, NEPA revise Section D of the Deparlment's 

A f f m  Dims~on,Office of gudelines and add or modify the typical 
~~Enwonmental'CompIiance classes of actions. 	 -and 
Overnew, Office of the Ass~stant C. Comments. Comments concerning 
Secretary for Euwonmental the proposed changes to Section D of tho 
Protection, Safety, and Emergency Department's NEPA guidelines should 
Preparedness, Forrestal Building,. be submitted to Dr. Stern as lndlcnted in 
Room 4GO64,lWO Independence *. the "address" section of this notice and 
Avenue, S.W.,Washmgton, D.C. should be identified on the outside of 
20585, [ZOZ) 252-4600 the envelope as: "Changes to Sectlon D 

StephenH.Greenlegh, Esqw Assistant 	 of DOE'S NEPA Guldellnes." Two coplas 
General Counsel for Enmnment should be submitted. 
Forrestal Building, Room 8I)-033,1OOO Pending final adoption or refeollon of Independence Avenue, S.W., . the proposed changos, the Departmant Washmgton, D.C. 20858, [ZDZ) 252- of Energy will utilize the proposod 
6947 typical classes of action on an interim 

SUPPLEMENTARY INFORMATION:, 	 basis. 
k B a c h u n d  On March 28.1980 145 


FR 206941,"the Department of Ehergy ' .. July9,1981. 


published m the Federal Regster fmal BartonR House, 


DOE NEPA Gudelinea for Implementing 	 ActingPss~stant Semlary forEnv~ronmenlul 
the procedural provisions of the NEPA Pivteclion, Safely, andEmegen~y 


as r e q m d  by the Council on 
Prepamdness. 
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Proposed Changes to Sectlon D.-DepaNnent of EhergyNEPA Gddehes The meeting 18 open to the public The 
Chaman of the Econonucs Task Gmap 

Nomrally&notmpmeitherE4'saEl5a mrepuwENSMmt=-=w ElSs ~ ' L r e p d r s O S a  is empowered to conduct the meeting in 
a fashon that will. m hs judgement.

~ d k e o m C e n e r a f l y ~ b d l ~ l D O E  facllitata the orderly conduct of 
,- ~ a r n  US wtdch e- or DOE rclbn,v ~ ~ d ,  busmess. Any.member of the puwc who ~qects ~d m- DOE ilm~m M slpaded lo 
b----bm- h~~~ reanhmoaaabucCmvldopr. wfehestofileawritt~statem~twith 

the Econonucs Task Gmnp 1viUbe 
on=- vmece (1) me mws eneror p m m ~ ~  01 'hrpe permitted to do so. either before or after
.Igw-=. , , ~ w s ~  zfz- zolsrnrcJam=- m 

VOTE - IW 
~ m--&-IWan, m dew ~ F W ' ~ ~ - ~

~ s r e a s ~ a n d ~ m t a n e d ~addmgmmcdr 
serrr l l ive~suchs,noodpluqnd-
h n d s . ~ s l e + a n d ~ h s b t  
~ard(2)Ulepqecloerenotmola 

poposedactiDnmatsanmybem

- o f m a o r a s  

l l u w a t m o f ~ t o w e r r a n d ~  
aated&welo-p~lsnwmd 
enecgy msaumswhere'me msf&(ion has 
mmnpaasmBnvr0naeMaDy~ 

~ r e a r r s u d , s ~ - ~ a e a ~ i y  

~wmtr,ac,,urdvmere me msa¶t~m 

d D B s T P T ~ M U B 6 i 1 8 ~ d & r  

pomfatarpewnrdbrbhe~ 


the meeling-Members ofthe public who 
7. -9-Fw.3 w s h  to make oral statements should 

infonn G. J. Parker, Officeof Oil and 
Nahval Gas. Fossil Enegy.~)2/633-
8383, pnor to the meeting and 
reasonable provision will be made for 
them appearance on the agenda. 
Summerym u t e s  of themeeting will 

be available for public d e w  at the 
Freedom of Information Public Reading 
Room, Room S l 8 0 .  DOE Forrestal 

a a s s e ~ o l ~ c r i a a ~ l o ~ a w r ~ y l r c t i n ~ ~ ~ n , ~  Building. 1000Independence Avenue. 

~mergenyqaw of ttammsm ~ n e r  ~ n m c ~ o n  ol mdWW- ad open[* 
m g r e p l s c w w n t a w - o l d - @ w v  reswcq lowrhfad Wo, Md 
m e n l s r W a r l b e r e m o v e l a n d ~ ~~ ~ p 8 a 
~ o f d a n e a b ~ m v ~ s o n h e z  

A C J ~ ~ O ~lna~~a60m b~rmcwn~ s ~ l pa to h ~ 
faciS68srrhlch&lwanedmeenumn- ~ h a m r m e , u d l e n g  
mbsuondmeFfmow-- hom-=w-uranpP
.b area. twr 1no~ma6ap. men& 
che*p lg- lorarephcsmenl~~
~ d ~ ~ d e r a ~ r u 6 ~ 1 .  

G m t t a d e m e J o l m q s s t s b r ~ ~ ~ ~ o l-- ~ t a E a 1 d a n c r o s i o n w 1 W 4  
D O E . ~ h ~ 4 w y . & a  po~nmmstbystemrrldo. 
9f==llpemm~amsngagreaen$
n e h r Q n e ; ~ h e q m t B T ~Md 

a6amol~lormecha(-twn0f 

~ ~ d B O C S S p o m r l e -
- l o ~ w h o ~ a n r e c e ~ e  
u = ~ ~ ~ ~ e r ~ b a m m a t w n  
m-

Tk renewal ol  QntinO pwr mmsds h 
ldnd 

S.W., Washmgton, D.C, between the 
hours of 8%tOa m x d  4-30p a ,Monday 

t ~ throughFnday, except Federal holidays. 
~ w e r ~ ~ ~ Issued atWanhrngtoaD.C anJulya1981. -

RogerW.A IaGasse. 
Acf./jfg&fmt S e a f qforFdEnegy.  
IUIYa~wn. 
~ ~ ~ F U e d 7 - ~ ~ ~ m ] 
BlLUHaCOM6o.y 

FederalEnergy Regulatory
CornrnlssIon .+ 
[WetNO.GP81-12-0001 

c k s ~ e r . o l ~ c t i o m ~ l o ~ u d e a r ~ ~ - ~ ~ o q v n  . State of Mlsslssippl, Sectron 107NGPA 
R w , d e m m W m a  DOE -ahF=o f - ! bQlS Determination,Tornlinson Interests, 

a ~ w s s l e m ~ ~ ~ a =  or ll~pr ~ C Wrd l~In% Charles W. Cavanaugh No. 1WeO; -~porr l,m, fu~mf a  -3PrellrnInary Flnding 
a8pmirudsuMluchorpaa -
M ~ a ~~ Marcb3alwn. d 
rwmshh [NOTE: CIY((IEI .n OnFebm~zy33,198l,the State of -=Sd-dulbn) Mississ~ppiOil and Gas Board 

I 

ma.1' analys1a and finding' flbe (Missres~ppi] filed with the Commission 
based on lnfomation and data to be Dotice of deterrmnation h t  

Tomllnsoa Interests, CharIesgathered by the vanous task Po"CavanaughNo.lWeIl(JDNo.81-l7507) 

.- .. 
DOCm-zm!amed ~-IM~:II:~SWII~ 

BlUlNG CODE 64SWl-U 

National Petroleum Council, 
EconomrcsTask Group of the  
Committee on Arctic Oil and Gas 
RGources; Meeting 

Notice ~shereby gven that the 
Economcs Task Gmup of the 

, Committee on Arctic Oil and Gas 
:Resourceswillmeet m july 1981. The 
National Petroleum Council was 
established to provlde adwce, 
mformation, and recommendations to 
the Secretary of Energy on mattera 
relating to oil andnatural gas or the oil 
and natural gas mdustnes. The \ 

, Committee on Arctic Oil and Gas 
Resourceswillanalyze h e  vanous 
Issues beanng on expeditious resource 
development of tlus prormslng fmntier 

/ 

time, location and agenda of e 
Economcs Task Group meeting follows: 

meew of lhcEconomics 
Task Group be held on Wednesday, 
JulyY1g81@rtarm theat g:w a'm.,
26th Floor Confenace Room, Hamllton 
International0llCompany,1800 
Broadway, Denver. Colorado. 

foIIo\vs: themeeUngThetentativeagend. 
l.Introductoryremarksby the 

Chauman and Government Cochomnn. 
2. Rewew of the revlsed computer 

runson econormw. 
3. Diecuss~onof the Task Gmup's 

M t  report 
4, Discuselon of any other mattew 

qnallffes as a "high-cost nataral gas" 
under section 101of thenataral 

Gas Policy Act of 1978 [NGPA] (15U.S,c etseq.l. TheC o ~ g O I 1  
p&lished msagppl
delemunationin the Rmsr on 
March 5,1981. 

Although Misslsslppi did not cite the 
applicable subsection under section 101
for whch the well was detennrned to be 
euble*l thereview 

'There ore five categoriesorhighcostgas 

bsectionlm(c].Theym*FCbmargabbllrbdpdsrd tomawell rpudded are as 
18.1Bnh m acomplcUoalocatfmbdowl5000 
f-1 [son~~[c)[l)bgsrpmdaced

pertinent to the overall assignment from ,geopmmredbnnc( ~ m l ~ c l I 2 ] ~ d d e d g a s  
the Secretary. 
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DEPARTMENT OF ENERGY

Compliance With the' National
Environmental Policy Act (NEPA);
Amendments to the DOE NEPA
Guidelines

AGENCY: Energy Department.

ACTION: Amendments to Guidelines for
Compliance with the National
Environmental Policy Act.

SUMMARY: The Department is amending
its guidelines for compliance with the
National Environmental Policy Act
(NEPA) by making additions and
deletions to the guidelines' included list
of classes of agency actions which
normally do or do not require
environmental assessments or
environmental impact statements.
EFFECTIVE DATE: February 23, 1982.
FOR FURTHER INFORMATION CONTACT:
Dr. Robert J. Stern, Director,

Environmental Compliance Division,
Office of Environmental Programs,
Office of the Assistant Secretary,
Environmental Protection, Safety, and
Emergency Preparedness, Forrestal
Building, Room 4G-064, 1000
Independence Avenue SW.,
Washington, D.C. 20585, (2021 252-
4600

Stephen H. Greenleigh, Esq., Assistant
General Counsel for Environment,
Forrestal Building, Room 6D-033, 1000
Independence Avenue SW.,
Washington, D.C. 20585, (202) 252-
6947.

SUPPLEMENTARY INFORMATION:

A. Background

On March 28, 1980 (45 FR 20694), the
Department of Energy published in the
Federal Register final guidelines for
implementing the procedural provisions
of NEPA as required by the Council on
Environmental Quality (CEQ)
regulations (40 CFR Parts 1500-1508).
The guidelines are applicable to all
organizational units of the Department
of Energy, except the Federal Energy
Regulatory Commission which is not
subject to the supervision or direction of
the other parts of the Department.

Section D of the Department's NEPA
guidelines identifies typical classes of
Department actions: Which normally do
not require either an environmental
assessment or an environmental impact
statement; which normally require an
environmental assessment but not
necessarily an environmental impact
statement; and which normally require
an environmental impact statement.
These classes of actions were identified
pursuant to 40 CFR 1507.3(b)(2).

The Department's NEPA guidelines
state that the Department of Energy may

add to or remove actions from the
categories in Section D based on
experience gained during the
implementation of the CEQ regulations
and the guidelines. Pursuant to the
guidelines, substantive revisions are to
be published in the Federal Register and
adopted only after opportunity for
public review.

B. Adoption of Amendments Proposed
on August 11, 1980 (45 FR 53199)

On August 11, 1980 (45 FR 53199), the
Department of Energy proposed five (5)
classes of exemption actions under Title
II and Title III of the Powerplant and
Industrial Fuel Use Act of 1978 for
categorical exclusion status, i.e., actions
which require neither an environmental
assessment nor an environmental
impact statement. These actions involve
the grant or denial of a permanent
exemption for: The use of certain fuel
mixtures containing natural gas or
petroleum; new peakload powerplants;
limited operation for emergency
purposes only; purposes of meeting
schedules equipment outages; and
limited use due to a lack of alternate
fuel supply at a cost which does not
substantially exceed the cost of using
imported petroleum.

A 30-day period was established for
public comment on the categorical
exclusions. No comments were received
during the public comment period.
Accordingly, the Department hereby
adopts the categorical exclusions as
proposed.

C. Adoption of Amendments Proposed
on July 16, 1981 (46 FR 36884)

On July 16, 1981 (46 FR 36884), the
Department of Energy proposed the
addition of eleven (11) typical classes of
action and the modification of three (3)
existing typical classes of action.

Typical classes of action proposed for
categorical exclusion, i.e., actions which
require neither an environmental impact
statement nor an environmental
assessment included: General plant
projects located within previously
developed areas and not part of a
project that is or may be the subject of
an EA or EIS; installation of
meteorological towers and associated
activities to assess potential wind
energy resources; emergency repair of
transmission lines; additions or
modifications to transmission facilities;
grant or denial of requests for multiple-
use of DOE transmission line rights-of-
way; execution of contracts for short-
term or seasonal allocation of excess
power; and the renewal of existing
power contracts in kind.

The following typical classes of action
were proposed for addition as actions

which normally require environmental
assessments but not necessarily
environmental impact statements:
Construction and operation of wind
resource, low-head hydro, and solar
energy pilot projects; allocation of
power resources in a manner differing
from existing contractual arrangements;
implementation of a systemwide erosion
control program; and the demonstration
or implementation of intermediate-depth
burial of low-level waste at DOE sites.

Typical classes of actions proposed
for modification included: DOE actions
which enable or result in engineering
development activities, i.e., detailed
design, development, fabrication, and
test of energy system prototypes
(Note.-Changed existing class of action
normally requiring an environmental
assessment but not necessarily an
environmental impact statement by
adding the word "fabrication."); DOE
actions which are expected to result in
the construction and operation of a large
scale project (Note.-Modified an
existing class of action normally
requiring an environmental impact
statement by substituting "large scale
project" for "full-scale energy system
pr6ject."); and DOE actions resulting in
the site selection, construction, or
operation of major treatment, storage
and/or disposal facilities for transuranic
and high level nuclear waste and/or
spent nuclear fuel such as spent fuel
storage facilities and geologic
repositories (Note.-Clarified an
existing class of action normally
requiring an environmental impact
statement.).

A 30-day period was established for
public comment on these typical classes
of action. No comments were received
during the public comment period.
Accordingly, the Department hereby
adopts the typical classes as proposed.

D. Amendments Proposed on December
17, 1980 (45 FR 82987)

On December 17, 1980 (45 FR 82987),
the Department of Energy proposed that
"the grant of entitlements for petroleum
substitutes where the facility using the
petroleum substitute is existing and
operating, and the receipt of
entitlements will not cause an increase
in size, product mix, or emission" be
added to Section D as a categorical
exclusion.

Executive Order 12287 (46 FR 9909),
exempted all crude oil and refined
petroleum products from the price and
allocation regulations adopted pursuant
to the Emergency Petroleum Allocation
Act of 1973, as amended (Pub. L. 93-159),
including those regulations concerning
entitlements for petroleum substitutes.
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Therefore, the Department of Energy
withdraws the previously proposed
amendment to Section D for the grant of
entitlements.

E. Other Actions

Activities under the Emergency
Petroleum Allocation Act such as those
associated with the Propane Allocation
Program and the Synethetic Natural Gas
Feedstock Allocation Program no longer
represent typical classes of action for
the Department. Therefore, the
Department is deleting from Section D
the following classes of actions:
Assignments and allocations of propane
to retail and wholesale outlets for
commercial and residential use;
assignments and allocations of propane
to gas utilities for peak shaving or Btu
enrichment which do not involve new
construction or a substantial change in
operation and where DOE has
determined that such actions will not
impact the supplies available for

competing uses; assignments and
allocations of propane to gas utilities for
peak shaving, Btu enrichment or
supplemental gas supplies involving
new construction or a substantial
change in operations or potential impact
on competing users of propane; new
assignments and allocations of propane
feedstock to enable operation of or
increases in operation of petrochemical
plants; changes in regulatory status such
as the decontrol of propane; approval/
disapproval of an application for
supplier assignment and feedstock
allocation which involves continuation
of SNG production at historical levels,
and where DOE has determined that the
requested assignment will not adversely
impact competing users due to the
projected availability of supply;
issuance of an Order which reduces
SNG production below historical levels
and where the probability of fuel
switching or other impacts caused by
the reduction is unknown; issuance of

an Order for an existing plant which
increases the SNG production above
historical levels; approval/disapproval
of an application for supplier
assignment and feedstock allocation
which involves the construction of a
new SNG plant or a major modification
at an existing plant; and issuance of an
Order which significantly reduces the
feedstock allocation to an existing plant
in cases where the gas supply/demand
outlook indicates significant fuel
switching or economic hardship may
occur as a result of the curtailment of
SNG feedstock.

Section D of the Department's NEPA
guidelines is being reprinted in its
entirety. Typical classes of actions
added or modified since March 28, 1980,
are so noted. Issued in Washington,
D.C., February 1, 1982.
William A. Vaughan,
Assistant Secretary, Environmental
Protection, Safety, and Emergency
Preparedness,

SECTION D.-TYPICAL CLASSES OF ACTION

Normally do not require either EA's or EIS's Normally require EA's but not necessarly EIS'e Normally require EIS's

Classes of Actions Generally Applicable to All of DOE

Administrative procurements (e.g.. general supplies) ...................

Contracts for personal services ......................................................

Reports or recommendations on legislation or proposed rule-
making which was not initiated by DOE.

Compliance actions, inclucing investigations, conferences,
hearings, notices of probable violations and remedial orders.

Interpretations and rulings, or modification or rescissions
thereof.

Promulgation of rules and regulations which are clarifying in
-nature, or which do not substantially change the effect of
the regulations being amended.

Actions with respect to the planning and implementation of
emergency measures pursuant to the International Energy
Program.

Information gathering, analysis, and dissemination ................
Actions in the nature of conceptual design or feasibility stuies.
Actions involving routine maintenance of DOE-owned or oper-

ated facilities.
Actions in the nature of analytic energy supply/demand stud-

les which do not result in a DOE report or recommendation
on legislation or other DOE proposals.

Adjustments, exceptions, exemptions, appeals, stays or modifi-
cations or rescissions of orders issued by the Office of
Hearings and Appeals,

Rate increases for products or services marketed by DOE,
and approval of rate increases for non-DOE entities, which
do not exceed the rate of inflation in the period since the
last rate increase.

Actions that are substantially the same as other actions for
which the environmental effects have already been as-
sessed in a NEPA document and determined by DOE to be
clearly insignificant and where such assessment is currently
valid.

General Plant Projects such as road and parking area resur-
facing, modifications to heating.ventilating.air conditioning
systems, minor alterations of existing buildings, and other
similar projects where: (1) The projects are located within
previously developed areas and will not affect environmen-
tally sensitive areas such as floodplains, wetlands, archeo-
logical sies, and critical habitats, and (2) the projects are
not part of a proposed action that is or may be the subject
of an EA or EIS. (NOTE.-Proposed on July 16. 1981, 46 FR
36884).

DOE actions which enable or result in engineering develop-
ment activities, Le., detailed design, development, fabrica-
tion, and test of energy system prototypes. NoTe.-Modiies
existing class of action by adding the word "fabrication".

DOE actions which provide grants to state and local govern
ments for energy conservation programs.

Rate increases for products or services marketed by DOE,
and approval of rate increases for non-DOE entities which
exceed the rate of Inflation in .the period since the last
increase.

DOE actions which are expected to result in the construction
and operation of a large scale project. (NOTE.-Modifies
existing class of action by substituting "large scale project"
for "full-scale energy system project.")

DOE actions which cause energy conservation on a substan-
tial scale.

I .......................................................................................................

......... ................... : ............................................................... : .................

........................ I ................................. I ................ I ................ I ..................

...............................................................................................................

................................................................... I ...........................................

................ I ................................. ...........................................

*.*."*** .....................
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SECTION D.-TYPICAL CLASSES OF ACTION--Continued

Nprmally do not require either EA's or EIS's Normally require EA's but not necessariy EIS's Normally require EIS's

Installation of meteorological towers and associated activities ................................................................................................................
to assess potential wind energy resources where the inst-
lation has no impacts on environmentally sensitive areas
such as archeological sites. critical habitats, etc., and where
the Installation does not prejudice future site selection
decisions for large wind turbines. (NOTE.-Proposed on July
16, 1981, 46 FR 36884).

Classes of Actions Applicable to Licenses to Import/Export Natural Gas Pursuant to Section 3 of the Natural Gas Act

Approval/disapproval of a new license or amendment to an Approval/disapproval of applications involving the construction
existing license which does not involve new construction, of new liquid natural gas terminal, regasification or storage
but which requires operational changes which may or may facilities, or a significant expansion of an existing LNG
not be significant, such as an increase In LNG throughput, terminal. regasification or storage facility.
change in transportation or storage operations Approval/disapproval of an application Involving a significant

operational change, such as a major increase in the quality
of LNG imported or exported.

Classes of Action Applicable to International Activities

Approval of DOE participation in international "umbrella' .................................................................................................................
agreements for cooperation in energy R&D which do not
commit the U.S. to any specific projects or activities.

Approval of technical exchange arrangements for Information . ...................................................................................................................
data or personnel with other countries or international
organization.

Approval of technical exchange arrangements for information......................................
data or personnel with other countries or international
organization.

Approval of export of small quantities of special nuclear ...............................................................................................................
materials or isotopic material in accodance with the Nuclear
Non-Proliteration Act of 1978 and the "Procedures Estab-
tshed Pursuant to the Nuclear Non-Proliferation Act of
1978' (FEDERAL REGISTER, Par VII, June 9, 1978).

Classes of Actions Applicable to Power Marketing Administrations (PMA)

Minor additions to a substation, transformer additions, or Upgrading (reconstructing or reconductoring) an existing trans- Main Transmission System Additions-additions of new trans-
changes in transformer assignments that do not affect the mission tine. mission tines, main grid substations and switching stations
area beyond the previously developed substation area. Construction of new service facilities such as tap lines and to PMA's main transmission grid.

substations. Integrating Transmission Facilitles-transmlasion system addi- -
Modifications of existing facilities (a g., substations, storage tions for integrating new sources of generation into PMA's

yards) where impacts extend beyond the previoualy devel- main grid.
oped facility area.

Annual vegetation management program (system-wide) ..............
Emergency repair of trnamission lines Including replacement Construction and operation of wind resource, low-head hydro,

or repair of damaged equipment as well as the removal and and solar energy pilot projects. (NOTE.-Proposed on July
replacement of downed transmission lines. (NoTE.--Pro- 16, 1981, 46 FR 36864).
posed on July 16. 1981, 46 FR 36804).

Classes of Actions Applicable to Power Marketing Administrations (PMA)

Additions or modifications to transmission facilities which do The allocation of power resources to customers in a manner
not affect the environment beyond the previously developed differing from existing contractual arrangements. (NOTE.-
facility area. including tower modifications, changing insula. Proposed on July 16, 1981, 46 FR 36884).
tors, replacement of poles and crossarms, and similar
actions. (NoTE.-Proposed on July 16, 1981, 46 FR 36884).

Grant or denial of requests for multiple use of DOE transmis- Implementation of an erosion control program that is system-
slon line rights-of-way, such as grazing permits and crossing wide. (NOTE.-Proposed on July 16. 1981. 46 FR 36884).
agreements including electric lines, water lines, and drain-
age culverts. (NOTE.-Proposed on July 16, 1981, 46 FR
36884).

Execution of contracts for the short term or seasonal aloca ..............................................................................................................
lion of excess power resources to customers who can
receive these resources over existing transmission systems.
(NOTE.-Proposed on July 16, 1981, 46 FR 3684).

The renewal of existing power contracts in idnd. (NOTE. ...............................................................................................................
Proposed on July 16. 1981, 46 FR 36884).

Classes of Actions Generally Applicable to Nuclear Waste Management Program.

Exploratory and site cheractrization actiities which by virtue of DOE actions resulting in the site selection, construction, or
resource commitment or elapsed time for completion may operation of major treatment, storage and/or disposal facii-
foreclose reasonable site alternatives. ties for transuranic and high level nuclear waste and/or

Land acquisition activities solely for the purposes of reserving spent nuclear fuel such as spent fuel storage facilities and
possible candidate sites and which do not prejudice future geologic repositories. (NOTE.-Ctadfies an existing class of
programmatic site selection decisions. action.)

The demonstration or Implementation of intermediate-depth
burial of tow-level waste at DOE sites. (NOTE-Proposed on
July 16, 1981.46 FR 36884).

Classes of Action Generaly Applicable to DOE Implementation of Powerplant and Industrial Fuel Use Act of 1976 (FUA)

The grant or denial of any temporary exemption for anylO
electric powerplant or major fuel-buming installation. I

.-...................................... . I.........
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SECTION D.-TYPICAL CLASSES OF ACTION-Continued

Normally do not require either EA's or EIS's Normally require EA's but not necessarly EIS's Normally require EIS's

The grant of denial of any permanent exemption of any D ............................................................................................................
existing electric powerplant or major fuel-burning installation,
other than an exemption (1) under section 312(c), relating to
cogeneration; (2) under section 312(I), relating to scheduled
equipment outages; (3) under section 312(b), relating to
certain State or local requirements; and (4) under section
312(g), relating to certain intermediate load powerplants.

The grant of denial of a permanent exemption from the D ..........................................................................................................
Prohibitions of Title I1 of the Powerplant and Industrial Fuel
Use Act of 1978 (Act) (Pub. L. 95-620) for any new electric
powerplant or major fuel burning Installation to permit the
use of certain fuel mixtures containing natural gas or
petroleum. (NOTE.-Proposed on August 11, 1980, 45 FR
53199).

The grant or denial of a permanent exemption from the D ...........................................................................................................
prohibitions of Title 1t of the Act for any new peakload
powerptant. (NoTE.-Proposed on August 11, 1980, 45 FR
53199).

Classes of Action Generally Applicable to DOE Implementation of Powerplant and Industrial Fuel Use Act of 1978 (FUA)

The grant of denial of a perm anent exem ption from the D ..........................................................................................................
prohibitions of Title It of the Act for any new electric
powerplant or major fuel burning installation to permit oper-
ation for emergency purposes only. (NOTE.-Proposed on
August 11, 1980, 45 FR 53199).

The grant or denial of a perm anent exem ption from the D ............................................. ......................................................
prohibitions of Titles H and III of the Act for any new or
existing major fuel burning installation for purposes of meet-
ing scheduled equipment outages not to exceed an average
of 28 days per year over a three-year period. (NOTE.-
Proposed on August 11, 1980, 45 FR 53199).

The grant or denial of a permanent exemption from the D ............................................................................................................
prohibitions of title It of the Act for any new major fuel
burning installation which, in petitioning for an exemption
due to lack of alternate fuel supply at a cost which does not
substantially exceed the cost of using imported petroleum,
certifies that it will be operated less than 600 hours per
year. (NOTE.-Proposed on August 11, 1980, 45 FR 53199).

(FR Doc. 4703 Filed 2-22-82; 8:45 am)

BILLING CODE 6450-01-M
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(a) The regulations in 34 CFR Part 824, 
which apply to both the Strengthening 
and Special Needs Rogram; 

(b)The regulations in 34 CFR Part 825, 
whlch apply to the Strengthening 
Program; 

(c] The regulation8 in 34 CFR Part 826, 
which apply to the Special Neede 

.Program, and 
(d) The Education Department 

General AdmMstratlve Regulatione 
(EDGAR] in 34 CFRParta 74,75,77, and 
78, except that 34%FR 75.128(a)(2) and 
34 CFR 75.129(a) do not apply to 
cooperative amangements. 

Parte 024,825and 828 of Title 34 of the 
Code of Federal Regulations were 
publiehed in the Federel Registered of 
January 5.1982,47 FR 540 et seq. 

Establishment of Funding Pri6rity 

DEPARTMENTOF ENERGY 

Compliance With the Natlonal 
EnvironmentalPoflcy Act (NEPA); 
Amendmentsto the DOE NEPA 
Guldellnee 
AGENCY: Department of Energy. 
ACTION: Notice of proposed amendments 
to the Department of Energy's NEPA 
Guidelinee. ' 

SUMMARY: The Department of Energy 
propoeee to amend Section D of its 
NEPA ade l lnee  by adding eight (8) 
new categorical exclueione to the liet of 
typical claeees of action. Public 
comment ia invited on thie propoeal. 
Pending h a l  adoption of the propoeed 
amendments, the Department of Energy 
will use the new categorical exclusions 
on an interim basie. 
COMMENTS ar: December 22,1982. 
FOR FURTHER INFORMATIONCONTACT: 
Raymond P. Berube, Director, 

In planning grant' under the Compliance Policy Divieion, Office of 
Strengthening Pro(pam and the Special Environmental Compliance, -81,
Neede Program fiecal year 1982 U.S.Department of Energy 1000 
euplemental competitions for Independence Ave., S.W., Rm.46-064,
institutione eerving Hiepanic. ~ and Native Waehington. D.C. 20585. (202) 252-
American students. the Secretary will 4800. 
give priorlty to applications eubhtted 
by eligible institutions located on Guam, 
American Samoa, the Northern Mariana 
Islands and the Trust Terrftory of the 
Pacific Islands. 

The Secretary is autho'rized to 
established this priority by section 1204 
of the Higher Education Act of 1965, 
which provides in pertinent part that 
'The Secretary ie authorized to provide 
such modifications of any program8 
under this Act as the Secretary deems 
necessary in order to adapt euch 
programe to the nee* of Guam, ' 
American Samoa, the Trust Territory of 
the Pacific Ielande, and the Northern 
Mariana lalands." 

Further7nformotion:For further 
information contact: Dr. William A. 
Butte, Director. Divieion of Inetitutional 
Development, U.S. Department o t  
Education, 400Maryland Avenue, S.W., 
Washington. D.C. 20202-3311. 
Telephone: (202) 2462715,9091 or 0585. 
(20 U.S.C. 1057-1059, and 1086.1069~) 

[Calalog of Federal Domeetlc Assletance No. 
84.031A-Strengthenlng Program.84.R31EL 
Special Neede Program) 

Dated: November 18,1982. 

T.H.Bell, 
Secretary of Eduwtion. 

Henry Gatson, Eeq., Aeeistant General 
Couneel for Environment, GC-34, U.S. 
Department of Energy, 1000 
Independence Ave., S.W.. Rm. OD-033, 
Washington, D.C. 20585,[202) 252-
8947. 

SUPPLEMENTARY INFORMATION: 

- On March 28,1980, The Department of 
Energy (DOE) published in the Federal 
Reglster (45FR 20894) final guidelinee 
for compliance with the National 
Environmental Policy Act (NEPA), as 
required by the Council on 
Environmental Pollcy Act (NEPA), as 
required by the Council on 
Environmental Quality (CEQ) 
regulations (40 CFR 1500-1508). In 
accordance with 40 CFR 1507.9(b)(2), 
Section D of the guidelines lists typical 
claeees of agency action: (1) which 
normally do require environmental 
impact statemente; (2) which normally 
do not require either an environmental 
impact etatement or an environmental 
aseesement (categorical exclusione),and 
(3) which normally require 
environmental aeeeeement but not 
neceeearily environmental impact 
etatements. 

Under Paragraph A.3(d) of the 
guidelines, the Department may amend 
Section D.baeed on experience gained 
durtng implementation of the CEQ 
regulations and the DOE guidehee. The 
laet amendments to Section D were 
publiehed in the Federal Register on 

February 23,1082, (47 FR 7078), at which 
time the Department also republished 
Section D in its entirety. 

B. Proposed Amendments 

The Department proposes to further 
amend Section D of the guideline8 
adding eight (81typical claeeee of 
actions, applicable to the Power 
Marketing Admlnietratione *thin the 
Department, to the liet of categorical 
exclusions in Section D. Categorical 
excluelone are typical classes of action 
that do not individually or cumulatively 
have,a significant effect on the human 
environment and for which therefore, 
neither an environmental asseeement 
nor an environmental impact etatement 
ia normally required.. 

The eight (8) categorical exclueions 
are: 

1.Actione undertaken in order to 
bring an exieting DOE transmission 
facility into compliance with changes in 
applicable Federal,'State, or local 
environmental standarde or to mitigate 
adverse environmental effects, where 
euch actioim do not impact 
environmentally eensitive areae euch ae 
archeological eitee, critical habitats, 
floodplaina, wetlands, etc. Such actions 
include, for example, noiee abatement 
meaeuree, and the acquieition of 
additional righte-of-way to eetablish 
buffer areae. 

2. Execution of contract for the short-
term (lea6 than oneyear) or eeaeonal 
acquieition of exceee power from 
exieting power resources which can be 
tranemitted over existing tranemiesion 
syeteme with no changee in the 
operatione of the power reeoues .  . 

9. Temporary adjuehnents to river 
operations to accommodate day-teday 
dver fluctuatione, power demand 
channee. fieh and wildlife coneervation 
pro6am requiremente, and other 
external events where the adiuetments 
result in only mlnor changes h reservoir 
levele and etreamflowe. 

4. Contract interpretatione. 
amendments, and modifications, 
including replacement. which are 
clariEyIngqr adminietrative in nature, 
and which do not extend the term or 
otherwiee eubetantially change the 
contracts being amended. 

6. Leasing of exietiq tranamieeion 
facilitiee where the leaeee do not 
lnvolve any change in operation. 

8. Acquieition or minor relocation of 
exieting acceee roads serving exietiq 
tranemiesion facilities where the 
relocation doee not impact 
environnientally eeneitive area8 euch as 
archeological eitee, critical habitate. 
floodplain/wetlande, etc. 
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7. Replacing conductom on exlstfq FederalEnergy Regulatory taken but will not eerve to make the 
tranemlerlon llnee where the Commbdon proteatante partiee to the proceeding. 
replacement conductore carry the eame Pereone wlehlng to become partlee to a 
nominal voltage ae the existing Nor proceeding or to participate ae a party in 
conductom and where the replacement C ~ m Phlllmh any hearing therein muet file petition8 to 
work doer not Involve new eupport Wrokum Company, et pl; intervene in accordance with the 
ehucturee, new subatattone, or other A p p # c e t k n s f o r ~ ~ ~  Commieelon'e Rules. 

-nd
new fadlitlee. 	 ~ f m m t o f  Take further notice that, pursuant to 
8. Research Inventory. and 

toAmend CertlRca6s1 	 the autborlty contained In and abject to 
information collection activitiee which the juriediction confened upon the 
are directly related to the coneervation notice that each of'the Federal Enem Regulatory Commieelon 
of fieh and re,ourcee and which 	 Applicants Heted hereiri hae filed an hy Secttone7 and 15of the Natural Gas 
lnvolve only negligible animal rnortdty apphcatlOnOr petition pureuant to Act and the Commteelon'e Rulee of 
or habitat deetructton and no Section 7 of the Natural Gae Act for &actice and hcedun ,  a hearing d l ]  be 
introduction of either contaminante or authoritation Sae In held wlthout further notice before the 
exotic organlame. 	 Interetate commerce or to abandon Commieelon on all applications in which 

eervlceae deedbed all asmore no petitlon to Intervene le Bled w i t h  Comment8concerning the propoeed fully described in the respective the time required herein if theamendments to Section D of the appllcatione and amendment8 which &-laelon on own review of the 
Department'e NEPA guldellnee ehould 	 on file with the Commieelon and open to 
be submitted to Mr. Berube at the abuve 	 publlc inepection. mtter bellevsr that a mntof th. 

certificate8or the authorlxatlon for by b ted  addreee. 	 Penon dee i rb  to be heard Or to propoud la the 

Pending final adoption the applicationeehould on or before to the public convenlince and necemity.make any protee with
Department of Enew uee the new ~~~~~b~~s, fiewith the pederal Where a petition for leave to intervene 
categorical exclueions on an interim RegulatoryCommieelon, is timely filed, or where the Cornmimion
baels. 	 Waehin8ton D.C pedtione to On lte OW"motion believer that a formal 

krued in Washington. D.C, onNovember intervene or proteeb in accordance wi& hearing ie required, further notice of 
i6,¶082. the requirements of the Commimlon9e - eudhearing will be duly given. 
WUllom A. Vatlghsn, Rule8 of &actice and Rocedure (I8CFR Under the procedure herein provided 
Asei8tant Secmtary, hvimnmenta1 385-211* All Proteat8 filed with the for, unleee o t h d a e  addeed, will be 
h h t i o n ,  .Safe&, andhergency COmmieeion be by It In unneceseary for Applicant8 to appear or 
Prepaminees. 	 d e t e m w  the appropriate action be to be repre-ted at the hearing. 
[PADOC. ranmeSOM'II-IW am1 IThlr notice doer not pmwfde for conroHdetlon K-* Fm-b 
StwaaKKuroOrV lor headng of Iha aeveral mst tm covared hrmh Secretq. 
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DEPARTMENT OF EDUCATION Records are kept of all Council 
proceedings, and are available for 

Adult EducetlonNaUonal Advisory public inspection at the office of the , Councll; Meetlng National Advisory Council on Adult 
AGENCY: National Advisory ~ ~ ~ i ~ i lon Education, 425 13th St., N.W., Suite 323, 
Adult Education. Washington, D.C., 20004, from the hours 
ACTION: Notice of meeting. of 8:00 a.m, to 430 p.m. 

Signed at Washington. D.C.on January 3, 
SUMMAW: This notice sets forth the 1983. 

schedule and proposed agendi of a ' 

forthcoming meeting of the National Rick Venture, 


~ ~ d ~ ~ ~ t i ~ ~ ,~ Executive Director, NationalAdvisory~ dcouncil on ~ d ~ l ti ~ ~ 

Section D of the Department's NEPA 
guidelines identifies typical classes of 
Department actions: Which normally do 
not require either an environmental 
assessment or an environmental impact 
statement: which normally require an 
environmental asses'sment but not 
necessarily an environmental impact 
statement; and which normally require 
an environmental impact statement. 
These classes of action were identified 
pursuant to 40 CFR 1507.3@)(2). 

The Department's NEPA guidelines 
state that the Department of Energy may 
add or remove actions from the 
categories in Section D based on 
experience gained during the 
implementatipn of the CEQ regulations 
and the guidelines. Pursuant to the 
guidelines, substantive revisions are to 
be published in the Federal Register and 
adopted only after opportunity for 
public review. 
B.Adoption of Amendments Roposed 
on November 22,1982 (47 FR 52499) 

On November 22,1982 (47 ER 524991,
the Department of Energy proposed the 
addition of eight (8) new categorical 
exclusions, i.e.. actions which normally
require an environmental impact 
statement nor an 
assessment. The new categorical 
exclusions are applicable to the Power 
Marketing Administrations within the 
Department, and are as follows: 

Actions undertaken in order to 
bring an existing DOE transmission 
facility into compliance with changes in 

~~ , ,~applicable Federal, state, or local 
environmental standards or to mitigate 
adverse environmental effects, where 
such actions do not impact 
environmental sensitive areas such as 
archeological sites, critical habitats, 
fioodplains, wetlands. etc. Such actions 
include, for example. noise abntement 
measures, and the acquisition of 
additional rights-of-way to establish 
buffer areas. 

2. Execution of contracts for the short-
term (less than one-year) or seasonal 
acquisition of excess power from 
existing power resources which can be 

~ ~ ~ dtransmitted over existing transmission 
systems with no changes Ln the 
operations of the Power resource3. 

3. Temporary adjustments to river 

operations to accommodate day-to-day

river fluctuations, power demand 
changes, fish and wildlife conservation 
program requirementemand other 
external events where the adjustments 
result in only minor changes in reservoir 
levels and streamflows. 

4. Contract interpretations, 
amendments, and modifications, 

including replacement, which are 


This notice also describes the functions 
of the Council. Notice of this meeting is 
required under Section 10(a)(2)of the 
Federal Advisory Committee Act. 
DATE: January 28.1983,8:00 to 12:OO 
noon. Fhgram Visitation, 1:00 to 5:00 
p.m., Committee Meetings;January 27-
28.1983,8:00 a.m. to 5:00 p.m., Full 
Council Meeting. . 
ADDRESS: Ramada Valley Ho, 6850 Main 
Street, Scottsdale, Arizona. 
FOR FURTHER INFORMATIONCONTACC 
Helen Banks, Administrative Assistant, 
National Advisory Council on Adult 
Education, 425 13th St., NW., 
Washington, D.C. U)o4 (20213768892). 
SUPPLEMENTARYINFORMATION: The 
National Advisory Council on Adult 
Education is established under Section 
313 of the Adult Education Act (20 
U.S.C. 12M).The Council is established 
to: 

Advise the Secretary in the 
preparation of general regulations and 
with respect topolicy matters ariaing in 
the administration of this 
policies and procedures governing the 
approval of State plans under section 
306and policies to eliminate 
duplication, and to effectuate the 
~00rdhati0nof programs under this title 
and other programs offering adult 
education activities and services. 

The Council shall review the 

administration and effectiveness of 

programs under this title, make 

recommendations with respect
and make annual reports to the 
President of its findings and 
recommendations [including 
recommendations for changes in this 
title and other Federal laws relating to 
adult education activities and services]. 
The Resident shall transmit each such 
report to the congresstogether with his 
comments and recommendations.

~h~ of the council is open to 
the public. The proposed agenda 
includes: 
Development of Recommendation on 

Consolidation. 
Development of Format for 1982Annual 

Rrnnrt..-.-,.-. 
Program Visitation to Indian 

Reservations. 
) Committee Meetings. 

COuncilonAdultEducation* 
I ~ D ~ I U - Z S p F i l * I - M S a m l  

B'U'w =ODE -lY 

DEPARTMENT OF ENERGY 

Cornpllance With the Natlonal 
Environmental Policy Act (NEPA); 
Amendmentsto the DOE NEPA 
Guldellnes 
AGENCY: Energy Department. 
ACTION: Amendment8 to Guidelines for 
Compliance with the National 
Environmental Policy Act. . 

suMMARr: The Department of Energy is
amending its guidelines for compliance
with the National Environmental Policy 

Act (NEPA1by adding eight newcategorical exclusions to the list of 
typical classes of action and modifying 
one (1) existing typical class of action. 
EFFECTIVE DATE: Date of publication in 
the Federal Register. 
FOR FURTHER INFORMATIONCONTACT: 

. 

' ~~~~~~d P. ~ ~~ i ~ ~ ~~ t b 
Compliance Policy Division, Office of 
Environmental Compliance, EP-36x9 
U.S. Department of Energy, 1000 
Independence Ave, SW., Room NO. 
4G-WL Washingtonl D.C. 20585, (202)
252-4600. 

Henry Garson, Esq., Assistant General 
Counsel for Environment, GC-34, U.S. 
Department of Energy, 1000 
Independence Ave. SW.. Room NO. 
8D-033, Washington, D.C. 20585, (202) 
252-6947. 

suPPLIMENTARYINFoRMATION: 

A. ~ ~ ~ k 
On March 28,1980 (45 ER 20894), the 

. Department of Energy published in the 
Federal Register final guidelines for 
implementing the procedural provisions 
of NEPA as  required by the Council on 
Environmental Quality (CEQ]
regulations (40CFR Parts 1500-15081. 
The guidelines are applicable to all 
organizational units of the Department 
of Enem.  e x c e ~ tthe Federal E n e m  
~egulaib;;~on$lission.whichis n% 
subject to the-supervision or direction of 
the other parts d the Department. 
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clarifying or administrative in nature, 
and which do not extend the term or 
otherwise'substantially change the 
contracts being amended. 

5. Leasing or existing transmission 
facilities where the leases do not 
involve any change in operation. 

8. Acquisition or minor relocation of 
existing access mads serving existing 
transmission facilities where the 
relocation does not impact 
environmentally sensitive areas such as 
archeological. sites, critical habitats, 
floodplain/wetlands, etc. 

7. Replacing conductors on existing 
transmission lines where the 
replacement cnnductors carry the same 
nominrrl L u l ~ a g ~as the existing 
conducton t~rrdwhere the replacement 
work dbes not involve new support 
structures, new substations. or other 
new facilities. 

8. Research, inventory, and 
information collection activities which 
are directly related to the conservation 
of fish and wildlife resources and which 
involve only negligible animal mortality 
or habitat destruction, and no 
introduction of either contaminants or 
exotic organisms. 

A 3O-day period was established for 
public comment on the categorical 
exclusions proposed on November 22, 
1982. No comments were received 
during the public comment period. 
Accordingly, the Department hereby 
adopts the categorical exclusions as 
proposed. 

C. Other Actions 
As a result of adding the categorical 

exclusion for "Reolacinn conductors on 
existing transmission liies where the 
replacement conductors carry the same 
nominal voltage a s  the existing 
conductors and where the replacement 
work does not involve new support 

structures, new substations, or other 
new facilities." a modification to an 
existing typical class of action which 
normally requires an environmental 
assessment is necessary. 

This typical class of action is 
"Upgrading (reconstructing or 
reconductoring ) an existing 
transmission line", and .should be 
modified by deleting the words "or 
reconductoring". 

Issued in Washington. D.C.. December 30, 
1982. 

William A. Vaughn, 

Assistant Secretory, En vimnmental 
Pmtectio~l, Safety, and Entemency 

IPH boc. S 3 A R  Plled 1-5-83: %:45 dtm) 

BlLUWQ CODE 6450-014 

Energy Information Administratlon 

Agency Forms Under Revlew by the 
Office of Management and Budget 
AGENCY: ~ n q yInforma tion 
Administration, DOE. 
ACTION: Notice of submission of request 
for clearance to the Office of 
Management and Budget. 

SUMMARY: Under provisions.of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). Department of Energy 
(DOE] notices of proposed collections 
under review will be published in the 
Federal Register on the Thursday of the 
week following their submission to the 
Office of Management and Budget 
(OMB). Following this notice i s  a list of 
the DOE proposals.sent to OMB for 
approval-since December 22.1982. 

Each entrv contains the followinr! 
information"and is listed by the D ~ E  
sponsoring office: (1)The form number; 
(2) Form title: (3)Type of request, e.g., 
new, revision, or extension; (4) 

DOE FORMS.REVIEWBY OM6 

E M 7...................... foreiOn CNdeOil Revision....-....Monlhly.........-....Mandatory............. %leeled h d e  

Cost Repat  Oil Dealers. 

Frequency of collection; [5) Response 
obligation, i.e.. mandatory, voluntary, or 
required to obtain or retain benefit:.(8] 
Type of respondent; [7) An estimate of 
the number of respondents: (8) Annual 
respondent burden, i.e., an estimate of 
the total numberof hours needed toJill 
out the form;.and (9) A brief abstract 
describing the proposed collection. 
DATE: Last Notice published 
Wednesday, December 22,1982. (47FR 
57088) 
FOR F U ~ H E RINFORMATION CONTACT: 
Iohn Gross, Director. Forms Clearance 


and Burden Control Division, Energy 

Information- Administration, M.S. 1H-

023. Forrestal Building, 1000 
Independence Ave., NW., . 
Washington, DC 20585, (202) 2522308 

jefferson B. Hill, Department of Energy 

Desk Officer. Office of Management 

and Budget, 728 Jackson Place, NW., 

Washington, DC 20503, (202) 395-7340 


Vartkes Broussalian, Federal Energy 

Regulatory Commission Desk Officer, 

Office of Managementand Budget 726 

Jackson Place, NW..Washington, D.C. 

20503, (202) 395-3087 


SUPPLEMENTARY INFORMATION: Copies 
.of proposed collections and supporting 


documents may be obtained from Mr-

Gross. Comments and questions about 

the items on this list should be directed 

to the OMB reviewer; comments should 

also be provided Mr. Gross. If you 

anticipate commenting on a form, but 

firid thal time to prepare will prevent 


,you from submitting comments 
promptly, you should advise the OMB 
reviewer of your intent as early as 
possible. 

Issued in Washington. D.C..'December 30. 
1982. 

LouisGordon, 

Acting Director, StatisticafStondards. Energy 

Inforn~mtior~
Adn~inistmtion. 

-
Data are used lo develop wslghted 
srerge UWLY far aude dl smlsC 
UOM im dsri-red streams: l\p 
gmpated data are 8ubmmed.to ths 
intsmamw ~genq.to mr* 
ita in ternam psrrolavn mahm 
condillom and7sreused b#WE la 

prpos-.
Data are used to mo&r u(lEtles 

VDmedloexpmakckkwersya 
lo C l p E m m a r , ~k i m a l a  
m e b a n s m o v o n o f ~ ~  
at In(emsbaal-

Data me tlaad lo dslermbr, v8?latm 
~ m I C M ( M b e w m a m e d t 0  
held o r u n  hte&&hg positions 
pvsupnt lo smSm 305(b)! of U!e 
FsdQalParaAcL 

Heinonline - - 48 Fed. Reg. 686 1983 



Federal Register /. Vol. 50, No. 37 / Monday, February 25, 1985 / Notices

Office of Special Education and
Rehabilitative Services

Type of Review Requested: New
Title: Three-year State Plan for

Independent Living (IL) Rehabilitation
Services under Title VII (Part A) of the
Rehabilitation Act of 1973, as
amended

Agency Form Number: ED (RSA)-SPIL
Frequency: Annually; 3 year cycle
Affected Public: State or Local

Governments
Reporting Burden: Responses: 83; Burden

Hours: 1,660
Recordkeeping Burden: Recordkeepers:

83; Burden Hours: 7

Abstract: Title VII, Part A, of the
Rehabilitation Act authorizes grants to
assist State Vocational Rehabilitation
(VR) agencies (a total of 83 State
agencies) in providing Independent
Living rehabilitation services to the
severely handicapped who do not have
potential for gainful employment but
may receive VR services to help them
function independently. Each state
submits a State plan in order to receive
Federal funds. (29 US.C. 796d)

Office of Postsecondary Education

Type of Review Requested:
Reinstatment

Title: Program Announcement-Fund for
the Improvement of Postsecondary
Education (FIPSE): Comprehensive
Program Final Year Dissemination
Competition

Agency Form Number: ED 0003
Frequency: Annually
Affected Public: State or local

governments; Non-profit institutions;
Small businesses or organizations

Reporting Burden: Responses: 63; Burden
Hours: 264

Recordkeeping Burden: Recordkeepers:
63; Burden Hours: 264

Abstract: This is a grant competition
for awards with a limited eligibility
requirement-a current FIPSE grantee
under the comprehensive Program
whose projects are in its final year of
funding may apply, or recipients of
single-year grants may apply within one
year following the termination of its
project. The purpose of these awards is
to disseminate FIPSE project results or
ideas.

[FR Doc. 85-4539 Filed 2-22-85; 8:45 am)
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Office of the Secretary

Compliance With the National
Environmental Policy Act (NEPA);
Amendments to the DOE NEPA
Guidelines

AGENCY: Department of Energy.
ACTION: Notice of Proposed
Amendments to the Department of
Energy's NEPA Guidelines.

SUMMARY: The Department of Energy
proposes to amend Section D of its
NEPA guidelines by adding, modifying,
and deleting typical classes of action.
Public comment is invited on this
proposal. Pending final adoption of the
proposed amendments, the Department
of Energy will use the amendments on
an interim basis.

DATES: Comments by: March 27, 1985.
FOR FURTHER INFORMATION CONTACT:
Dr. Robert J. Stern, Director, Office of

Environmental Compliance, U.S.
o Department of Energy, 1000

Independence Avenue, SW., Rm. 3G-
092, Washington, D.C. 20585, (202)
252-4600.

Henry Garson, Esq., Assistant General
Counsel for Environment, GC-11, U.S.
Department of Energy, 1000
Independence Avenue, SW., Rm. 6A-
113, Washington, D.C. 20585, (202)
252-6947.

SUPPLEMENTARY INFORMATION:

A. Background

On March 28, 1980, the Department of
Energy (DOE) published in the Federal
Register (45 FR 20694) final guidelines
for compliance with the National
Environmental Policy Act (NEPA), as
required by the Council on
Environmental Quality (CEQ)
regulations (40 CFR 1500-1508). In
accordance with 40 CFR 1507.3(b)(2),
Section D of the guidelines lists typical
classes of agency action: (1) Which
normally require environmental impact
statements (EIS); (2) which normally
require environmental assessments but
not necessarily environmental impact
statements; and (3) which normally do
.not require either environmental
assessments or environmental impact
statements.

Under Paragraph A.3(d) of the
guidelines, the Department may amend
Section D based on experience gained
during implementation of the CEQ
regulations and the DOE guidelines. The
last amendments to Section D were
published in the Federal Register on
January 6, 1983, (48 FR 685).

B. Proposed Amendments

The Department proposes to further
amend Section D of the guidelines by
adding 8 new typical classes of actions,
by modifying 4 existing typical classes
of action, and by deleting 1 typical class
of action.

The following categorical exclusions,
i.e., actions which do not individually or
cumulatively have a significant effect on
the quality of the human environment
and therefore for which neither an
environmental assessment (EA) nor an
EIS is required, are proposed:

1. Construction of tap lines (usually
less than 6 miles in length) which are
not for the integration of major new
sources of generation into DOE's main
transmission systems, and where such
actions do not impact environmentally
sensitive areas such as archeological
sites, critical habitats, floodplains,
wetlands, etc.

2. Construction of microwave towers
and associated facilities where such
actions do not impact environmentally
sensitive areas such as archeological
sites, critical habitats, floodplains,
wetlands, etc., and where such actions
do not prejudice future site selection
decisions for substations or other
transmission facilities.

3. Disposal of real property by the
Department of Energy through the
General Services Administration where
the planned land-use is to remain
unchanged.

4. Financial and technical assistance
to individual (builders, owners,
designers) and to state and local
governments to promote energy-
efficiency in new structures built in
compliance with applicable, duly
adopted building codes.

5. Small scale research and
development projects designed to
demonstrate potential electrical energy
conservation associated with
residential/commercial buildings,
appliance/equipment efficiency
standards, and manufacturing and
industrial processes (e.g. insulation
effectiveness, lighting efficiencies,
appliance efficiency ratings, and
development of manufacturing or
industrial plant efficiencies).

6. Activities undertaken to restore
existing fish and wildlife facilities,
including minor habitat improvements
or improvements to existing fish passage
facilities at existing dams or diversion
canals.

7. Power marketing services including
storage, load factoring, seasonal
exchanges, or other similar activities
where the operations of hydroelectric
projects remain within established

7629
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constraints and which do not alter the
environmental status quo.
As a result of the addition of the new
categorical exclusion number 2 listed
above, it is necessary to modify an
existing typical class of action normally
requiring an EA. The typical class of
action "Construction of new service
facilities such as tap lines and
substations," is modified to read as
follows: "Construction of new
substations and service facilities."

The following typical class of action is
being added to those which normally
require environmental assessments but
not necessarily environmental impact
statements:

1. Execution of contracts for the long
term (greater than 1 year) allocation of
existing or excess power resources to
customers who can receive the
resources over existing transmission
facilities.

The following existing typical classes
of action are being modified to add
clarity.

1. "DOE actions which cause energy
conservation on a substantial scale," is
modified as follows: DOE actions which
cause energy conservation on a
substantial scale including those which
cause effects on the indoor environment
(indoor air quality, etc.).

2. "Execution of contracts for the short
term or seasonal allocation of excess
power resources to customers who can
receive these resources over existing
transmission systems," is modified as
follows: Execution of contracts for the
short-term or seasonal allocation (less
than f year) of existing or excess power
resources to customers who can receive
these resources over existing
transmission systems.

3. "Minor additions to a substation,
transformer addition3, or changes in
transformer assignments that do not
affect the area beyond the previously
developed substation area," is modified
as follows: Minor substation
modifications, which do not involve the
construction of new transmission lines
or the intergration of a major new
resource, and where such actions do not
impact environmentally sensitive areas
such as archeological sites, critical
habitats, floodplains, wetlands, etc.

As a result of this modification, the
following typical class of action
normally requiring an EA but not
necessarily an EIS is being deleted:
"Modifications of existing facilities (e.g.,
substations, storage yards) where
impacts extend beyond the previously
developed facility area."

Comments concerning the proposed
amendments to Section D of the
Department's NEPA guidelines should

be submitted to Dr. Stern at the above
cited address.

Pending final adoption, the
Department of Energy will use the
proposed typical classes of action on an
interim basis.

Issued in Washington, D.C., on February
12, 1985.

William A. Vaughan,
Acting Assistant Secretoryfior Policy. Sufetj.
and En viomcnt.
[FR Doc. 85-4512 Filed 2-22--85: 8:45 aml
BILLING CODE 6450-01-M

Office of Assistant Secretary for
International Affairs and Energy
Emergencies

International Atomic Energy
Agreements; Civil Uses; Proposed
Subsequent Arrangements; Canada

Pursuant to section 131 of the Atomic
Energy Act of 1954, as amended (42
U.S.C. 2160) notice is hereby given of
proposed "subsequent arrangements"
under the Agreement for Cooperation
Between the Government of the United
States of American and the Government
of Canada Concerning Civil Uses of
Atomic Energy, as amended.

The subsequent arrangements to be
carried out under the above mentioned
agreement involves approval of the
following sales:

Contract Number S-CA-370, to the
University of Montreal, Montreal,
Canada, 0.105 grams of uranium,
enriched to 99.82% in U-235, and 26
grams of natural uranium metal, for use
as standard reference material.

Contract Number S-CA-371, to
Atomic Energy of Canada, Ltd., Chalk
River, Canada, 148.8 grams of natural
uranium, for use as standard reference
material.

In accordance with section 131 of the
Atomic Energy Act of 1954, as amended,
it has been determined that these
subsequent arrangements will not be
inimical to the common defense and
security.

These subsequent arrangements will
take effect no sooner than fifteen days
after the date of publication of this
notice.

Dated: February 19, 1985.
For the Department of Energy.

George J. Bradley, Jr.
Deputy Assistant Secretary for In ternational
Affairs.
IFR Doc. 85-4518 Filed 2-2,2-85; 8:45 amj
BILLING CODE 6450-01-M

International Atomic Energy
Agreement; Civil Uses; Proposed
Subsequent Arrangement; European
Atomic Energy Community

Pursuant to section 131 of the Atomic
Energy Act of*1954, as amended (42
U.S.C. 2160) notice is hereby given of a
proposed "subsequent arrangement"
under the Additional Agreement for
Cooperation Between the Government
of the United States of America and the
European Atomic Energy Community
(EURATOM) Concerning Peaceful Uses
of Atomic Energy, as amended, and the
Agreement for Cooperation Between the
Government of United States of America
and the Government of Japan
Concerning Civil Uses of Atomic Energy,
as amended.

The subsequent arrangement to be
carried out under the above mcrtnfried
agreements involves approv. 1 of the
following retransfer: RTD/JA (FU2I-33.
from the Federal Republic of Germany
to Japan, 4.505 kilograms of uranium,
enriched to approximately 19.95% in U-
235, in the form of fuel elements for use
in the Japan Atomic Energy Research
Institute Oarai reactor.

In accordance with section 131 of the
Atomic Energy Act of 1954, as amended,
it has been determined that this
subsequent arrangement will not be
inimical to the common defense and
security.

This subsequent arrangement will
take effect no sooner than fifteen days
after the date of publication of this
notice.

Dated: February 19, 1985.
For the Department of Energy.

George J. Bradley, Jr.,
Deputy Assistant Secretary for International
Affairs.
[FR Doc. 85-4517 Filed 2-22-85: 8:45 aml

BILLING CODE 6450-01-M

International Atomic Energy
Agreements; Civil Uses; Proposed
Subsequent Arrangement; Japan

Pursuant to section 131 of the Atomic
Energy Act of 1954, as amended (42
U.S.C. 2160) notice is hereby given of a
proposed "subsequent arrangement-
under the Agreement for Cooperation
Between the Government of the United
States of America and the Government
of Japan Concerning Civil Uses of
Atomic Energy. as amended.

The subsequent arrangement to be
carried out under the above mentioned
agreement involves approval of the
following sale: Contract Number S-JA-
355, to the Nissho Iwai Corp., Tokyo,

Federal Register / Vol. 50, No. 37 / Monday, February 25, 1985 / Notices7630
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DEPARTMENT OF ENERGY 

Compliance Wlth the  National 
Environmental Policy Act (NEPA); 
Amendments to the  DOE NEPA 
Guldellnes 

AGENCY: Department of Energy. 
A ~ O N :Notice of Proposed 
Amendments to the Department of 
Energy's NEPA Guidelines. 

SUMMARY: The Department of Energy 
proposes to amend Section D of its 
NEPA guidelines by adding the 
permanent cogeneration exemption 
authorized under Title I1 of the Fuel Use 
Act to its list of categorical exclusions. 
A categorical exclusion ie e class of 
DOE action which normally does not 
require the preparation of either an 
environmental impact statement [EIS) or 
environmental assessment (EA]. Public 
comment is invited on this proposal. 
Pending final adoption or rejection of 
the proposed amendments, the 
Department of Energy will utilize the 
categorical exclusion process for 
permanent cogeneration exemptions. 
DATE: Comments by June 23,1988. . 

FOR FURTHER INFORMATION CONTACT: 
Dr. Robert 1. Stem, Director. Office of 

Environmental Compliance, U.S. 
Department of Energy, 1000 
lndependence Avenue, SW.. Rm. 3 6  
092, Washington, DC 20585, (202) 252- 
4800 

Henry Carson. Esq.. Assistant General 
Counsel for Environmental, GC-11. 
U.S. Department of Energy, 1000 
lndependence Avenue, SW., Rm. 8A- 
113, Washington, DC 20585. (202) 252- 
6947. 

SUPPLEMENTARY INFORMATION: 

A. Background 
On March 28,1980, the Department of 

Energy (DOE) published in the Federal 
Register (45 FR 20895) final guidelines 
for implementing the procedural 
provisions of NEPA a s  required by the 
Council on Environmental Quality 
(CEQ) regulations (40 CER 1500-1509). In 
accordance with these regulation8 
Section D of the DOE guidelines lists , 
three classes of agency action: (11 Those 
which normally require environmental 
impact statements (EIS]; [2] those which 
noi-mally require environmental 
assessments (EA) but not necessarily 
environmental impact statements and; 
(3) those which normally do not require 
either environmental assessments or 
environmental impact statements. This 
third class was identified pursuant to 
8 1507,3(b)(2](ii) of the CEQ regulations 
referenced above and are termed 
"categorical exclusions." The CEQ 
regulations defines a categorical 

exclusion a s  a "category of actions 
which do not individually or 
cumulatively have a significant effect on 
the human environment and for which, 
therefore, neither an environmental 
assessment nor an environmental 
impact statement,is required." The 
regulations permit agency discretion,.in 
that "an agency may decide in its 
procedures or otherwise to prepare 
environmental assessments even though 
it is not required to do so. Any 
procedures under this section shall 
provide for extraordinary circumstances 
in which a normally excluded action 
may have a significant environmental 
effect." 

The DOE NEPA guidelines state that 
."DOE may add actions to or remove 

actions from the categories in section D 
based on experience gained during the 
implementation of the CEQ regulations 
.and these guidelines." Pursuant to the 
guidelines, substantive revisions are to 
be published in the Federal Register and 
adopted only after opportunity for < 

public review. The last amendments to 
section D were published in the Federal 
Register on February 5,1985. 

B. ,Proposed Amendments 
The Department proposes to further 

amend section D of its guidelines by 
adding to the list of categorical 
exclusions in section D, the grant or 
denial of a permanent exemption from 
the prohibitions of Title I1 of the 
Powerplant and Industrial Fuel Use Act. 
of 1978 (Act) (Pub. L. 95-6201 for any 
new cogeneration powerplant. This 
exemption is authorized by section 
212(c) of the Act. 

The listing of certain classes of 
actions which are  categorically 
excluded from NEPA only raises a 
presumption that any such actions will 
not significantly affect the quality of the 
human environment. For those 
circumstances where DOE has reason to 
believe that a significant impact could 
arise from the grant or denial of a 
specific cogeneration exemption. DOE'S 
NEPA guidelines provide that individual 
proposed actions will be reviewed to . 
ascertain whether an environmental 
assessment or environmental impact 
statement would be required for any 
individual action which is listed in 
Subpart D of the guidelines a s  
categorically excluded from NEPA. To 
assist DOE in making this 
determination, DOE is concurrently ' 

amending, in a document published 
elsewhere in this Federal Register, its 
regulations covering applications for 
cogeneration exemptions by requiring a 
petitioner for this exemption to (1) 
certify that he will comply with all 
applicable environmental permits-and 

approvals prior to operating the facility: 
and (2) complete an environmental 
checklist designed to determine whether 
the facility in question will have an 
impact in certain areas regulated by 
specified laws which impose 
consultation requirements on DOE (10 
CFR 503.13(b](2)). This will allow DOE 
to verify that either no significant 
impact will result, or that the categorical 
exclusion does not apply. 

Under section 500.2 of DOES final rule' 
a s  amended (47 FR 29209, July 8,19821, a 
"cogeneration facility" is an electric . 
powerplant or a major fuel burning . 
ihstallation that produces: 

(I] Electric power; and 
(2) Any other form of useful enGgy -

(such a s  steam, gas or heat) that is, or 
will be used, for industrial, commercial, 
or space heating purposes. In addition, 
for purposes of this definition, electricity 
generated by the cogeneration facility 
must constitute more than five (51 
percent and less than ninety (901 percent 
of the useful energy output of the 
facility. 

In its revised rulemaking of July 6, 
1982 (47 ER 292091 (final rule] the DOE 
recognized the important role 
cogeneration technologies can play in ' 
assisting the nation to meet the energy 
goals of increased fuel efficiency and oil 
and natural gas savings. The final rule 
included a table by which potential 
cogeneration exemption applicants 
could determine the oil and gas savings 
that could be expected, on a regional 
basis, for electricity backed off the grid 
through cogeneration. The table 
displayed oil and gas savings, based on 
Btu/kWh for 11regions. Examples of 
expected oil and gas savings by electric 
region, per Btu/kWh range from 300 in 
the Southeastern Electric Reliability 
Council [Virginia, N. Carolina. S. 
Carolina, etc.) a region in which the 
majority of the utility-generated 
electricity is from coal and nuclear, to 
7,000 for the Western Systems 
Coordinating Council-(California, 
Oregon. Washington, etc.), an area 
heavily dedicated to the use of oil and 
gas for electricity generation. 

To date 94cogeneration exemption 
requests have been submitted to the 
DOE (during 1985 alone. 38 petitions 
were accepted). Of this number. four 
were rejected for lack of sufficient 
information and three were terminated , 
because the facilities did not require 
FUA exemptions. The remaining 88 
facilities have either been granted 
cogeneration exemptions or the 
exemption requests are currently being 
acted upon by the DOE. Only 29 of these 
facilities have not been located in 
California. 
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Number of hdllliea Stale cogenerator replaces. Even in those 
I cases where no'units are replaced, 

1 ............................................................Alaska. operation of a new cogeneration system 
1 .................................................................
. mansas. 
3 ........................................................Colorado. will inherently result in the reduction of 

3 ....................... ".....................................LaJsianr. emissions from existing utility sources. 

1 .............................................................. Massachurena. 
 ' 

2 ................................................. -............... Michigan. Under the Fuel Use Act, a cogeneration 

1 ........................:..........................................Nw'Hampshire. exemption can be granted only if it will 

1 ....................................-...........................New Jeraey, result in less oil and gas being 
I ..................................................................Oklahoma. 

14 ..............................................................TBXBS. consumed. Thus, cogeneration results in 

I ...................................................................Washington. less fuel consumption for an equal 


amount of produced electricity and other 
These exemption petitions have useable energy. Although the offsetting 

effectively backed-out substantial utility emission reductions are not 
quantities of electricity. In 1979, the first always equal to the emissions of the 
year after enactment of FUA, 185 new cogenerator, because of pollution 
megawatts of electricity were backed- control requirements and relative 
off the grid. In 1985,2926 megawatts system efficiencies, any net increases 
were backed-off (the average unit size have been so minor that the threshhold 
was 75 megawatts]. levels necessary to qualify for New 

All cogeneration exemption petitions Source Review have not been exceeded. 
must be reviewed for compliance with Water Resources and Quality NEPA requirements. In some, but not all 
approved cases, some added impact has Given the nature of cogeneration, the 
been involved. Based on DOE'S majority of cogeneration exemption 
experience to date, the following petitions are for facilities to be 
generalities can be drawn in each of constructed at existing industrial sites, 
four main categories of impacts. and the eystems for water supply and 

disposal are usually already in place. Air Quality Even though water requirements of a 
In general, natural gas.or oil firing has cogeneration facility can be large, it 

resulted at worst in only very minor generally represents an insignificant 
increases in air emissions. Often, the additional demand on supply. 
offsetting reduction in emissions 
resulting from the operation of a new Land Uee 
cogeneration unit will cause a net Land proposed for a new cogeneration 
decrease as compared to the . facility is generally within en existing 

.preoperation condition. This has been plant boundary on an already 
achieved in many cases through the industrialized site. Usually little or no 
retirement of old units which the new undeveloped land is affected. For a 

proposed facility sited outside of such 
areas, usually only a few acres of 
undeveloped lsnd are affected. 

other Impacts 

Cogeneration facilities have rarely 
been found to cause significant impacts 
on other environmental or socio- 
economic parameters such as solid 
waste;noise, cultural resources, 
threatened and endangered specie's, 
floodplains and wetlands, employment. 
industrial development, etc. 

The granting of a cogeneration 
exemption generally results in no 
significant impact to the environment., 
while the denial of a cogeneration 
exemption results in no net change to 
the environment. The DOE, therefore, 
based on public comment on the above 
findings, proposes to add cogeneration 
to its list of Fuel Use Act exemptions 
subiect to NEPA categorical exclusion. 

comments concerning the proposed 
amendments to Section D of the 
Department's YEPA guidelines should 
be submitted to Dr. Robert J. Stern at the 
above cited address. 

Pending final adoption or rejection of 
the proposed action, the Department of 
Energy will effect the proposal on an 
interim basis. 

Issued in Washington. DC, on May 7,1966. 
Mary L Walker, 
Assistant Secretary, Environment, Safety, 6 
Hwllh. 
[FRDoc. 86-10082 Filed 5-21-88; 8:45 em] 
BlLLlNQ CODE @45O-Ol-Y 
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DEPARTMENT OF ENERGY

Compliance With the National
Environmental Policy Act (NEPA)
Amendments to the DOE NEPA
Guidelines

AGENCY: Department of Energy.
ACTION: Notice of amendments to the
Department of Energy's NEPA
guidelines.

SUMMARY: The Department of Energy
herewith amends Section D of its NEPA
guidelines by adding the permanent
cogeneration exemption authorized
under Title II of the Fuel Use Act to its
list of categorical exclusions. A
categorical exclusion is a class of DOE
action which normally does not require
the preparation of either an
environmental impact statement (EIS) or
environmental assessment (EA).
DATES: Effective January 7, 1987.

FOR FURTHER INFORMATION CONTACT:.

Carol Borgstrom, Acting Director, Office
of NEPA Project Assistance, EH-25,
U.S. Department of Energy, 1000
Independence Avenue, SW., Rm. 3G-
092, Washington, DC 20585, (202) 586-
4600.

Henry Garson, Esq., Assistant General
Counsel for Environment, GC-11, U.S.
Department of Energy, 1000
Independence Avenue, SW., Rm. 6A-
113, Washington, DC 20585, (202) 586-
6947.

SUPPLEMENTARY INFORMATION: On May
22, 1986, the Department of Energy
(DOE) published in the Federal Register
(51 FR 18867) a notice of a proposed
change to Section D of its National
Environmental Policy Act (NEPA)
Guidelines by adding the permanent
cogeneration exemption authorized
under Title II of the Fuel Use Act to its
list of categorical exclusions.

Publication of this notice commenced
a 30-day comment period during which
public comment was invited. No timely
comments were received. The DOE has
elected to address the one late comment
received in which the commentor
contended that DOE has not presented
any evidence to justify the categorical
exclusion for cogeneration facilities. The
commentor disagreed with DOE's
analysis and conclusion that
cogeneration facilities typically do not
result in significant environmental
impacts. The commentor states that

"[tihis picture of cogeneration ignores
the wide disparity in both the design of
cogeneration facilities and the relative
concentration of cogeneration sites
within a specific region. * * * Not only
the cogeneration facility, but also the
industrial facilities they are associated
with are quite varied in design and,
consequently, varied in their
environmental effects."

The commentor further maintained
that the categorical exclusion gives
unjustifiable preferential treatment to
petitioners seeking cogeneration
systems as compared to those seeking
other types of exemptions for their
powerplants.

This comment misunderstands the
basic nature of the categorical exclusion
process under NEPA. The Council on
Environmental Quality regulations
implementing NEPA authorize Federal
agencies to identify those classes of
actions which normally do not require
either an environmental impact
statement (EIS) or an environmental
assessment (EA) (see 40 CFR
1507.3(b)(2)). These may be categorically
excluded from NEPA documentation (40
CFR 1500.4). DOE has identified these
classes of actions in Section D of its
Guidelines. 40 CFR 1507(c) requires
agencies to put in place procedures to
assure that individual actions properly
fall under the basis for the categorical
exclusion. DOE established such
procedures in paragraphs A.3.b.2. and 3.
of its Guidelines, which provide that: (1)
DOE will review individual proposed
actions to determine if it is appropriate
for the categorical exclusion to apply,
and (2) further NEPA review will be
conducted for those individual actions
when public comment raises a
substantial question regarding the
categorization. These requirements are
implemented for Fuel Use Act
exemptions at 10 CFR 503.13(b), which
require petitioners to certify that all
environmental permits will be obtained,
and to complete an "environmental
checklist" concerning sensitive
environmental concerns, and in the
Notice of Acceptance of the petition,
which invites public comment on the
categorical exclusion for the facility.
Thus, DOE has put in place procedures
to create a presumption that all actions
in a class require neither an EIS or EA,
and to rebut it in individual cases.

DOE believes that experience is the
most reliable basis for determining

whether a class of action normally does
not require further NEPA documentation
and can be categorically excluded. As
noted in the Guidelines modification
proposal, none of the 96 cogeneration
exceptions granted to date have
required either an EIS or an EA. The
proposed amendment briefly
summarized the nature of the
environmental data and information
which DOE analyzed in each of the
cases to reach the conclusion that no
significant impacts would occur.
Contrary to the inference contained in
the comment, each analysis was
performed using the fuel most-likely to'
cause significant environmental impacts
(either oil or natural gas) which the
facility would be allowed to burn under
the terms of its environmental permits.

DOE believes that this consistent
history of performance is a sufficient
basis to raise the rebuttable
presumption necessary to establish a
categorical exclusion. The
environmental checklist and
certification that all environmental
permits will be obtained, coupled with
the opportunity for public comment on
the Notice of Acceptance of the
exemption petition, provides adequate
assurance that each action will be
sufficiently scrutinized to determine if it
correctly falls within the categorical
exclusion.

Finally, DOE disagrees that this
procedure improperly differentiates
between types of exemptions. Paragraph
A.3.d. of DOE's Guidelines clearly states
that further additions to the categories
may occur as experience is gained
during implementation. When sufficient
experience is gained with other types of
powerplant exemptions, they will be
considered for categorical exclusions
also.

DOE has consulted with the Council
on Environmental Quality (CEQ)
regarding this categorical exclusion, in
accordance with 40 CFR 1507.3. CEQ
had no objection to the proposed
amendment. Therefore, DOE has
adopted this amendment to Section D of
its NEPA guidelines, effective
immediately.

Issued in Washington, DC ori December 22,
1986.

Mary L Walker,
Assistant Secretary, En vironment, Safety and
Health.
[FR Doc. 87-163 Filed 1-8-87; 8:45 am]
BILLING CODE 6540-01-M

Ana
.Kr;(I
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DEPARTMENT OF ENERGY

Compliance With the National
Environmental Policy Act (NEPA);
Amendments to the DOE NEPA
Guidelines

AGENCY: Department of Energy.

ACTION: Notice of amendments to and
republication of the Department of
Energy's NEPA guidelines.

SUMMARY: The Department of Energy is
amending Section D of its guidelines for
compliance with the National
Environmental Policy Act (NEPA) by
adding eight new typical classes of
actions, by modifying four existing
typical classes of actions, and by
deleting one typical class of actions, as
proposed on February 25, 1985, (50 FR
7629). Section D was originally
published on March 28, 1980, (45 FR
20694) and subsequently has been
amended on February 23, 1982, (47 FR
7976), January 6, 1983, (48 FR 685), and
January 7, 1987, (52 FR 659). Sections A,
B, C, and amended Section D of the
NEPA guidelines are republished in their
entirety.
EFFECTIVE DATE: December 15, 1987.
FOR FURTHER INFORMATION CONTACT.

Carol Borgstrom, Acting Director, Office
of NEPA Project Assistance EH-25,
Room 3E-080 U.S. Department of
Energy, 1000 Independence Avenue,
SW. Washington, DC 20585 (202) 586-
4600.

Henry Garson, Esq. Assistant General
Counsel for Environment, GC-11,
Room 6A-113 U.S. Department of
Energy 1000 Independence Avenue,
SW., Washington, DC 20585, (202) 586-
6947.

SUPPLEMENTARY INFORMATION: On
March 28, 1980, the Department of
Energy (DOE) published in the Federal
Register (45 FR 20694) final guidelines
for compliance with the National
Environmental Policy Act (NEPA), as
required by the Council on
Environmental Quality (CEQ)
regulations (40 CFR Parts 1500-1508).
Section D of the Department's guidelines
identifies typical classes of DOE
actions: (1) which normally do not
require either an environmental
assessment (EA) or an envi ronmental
impact statement (EIS), i.e., categorical
exclusions, (2) which normally require
an EA but not necessarily an EIS, and
(3) which normally require an EIS. These
classes of actions were identified
pursuant to CEQ regulations (40 CFR
1507.3(b)(2)).

A notice of proposed amendments to
Section D of DOE's guidelines was
published on February 25, 1985, (50 FR

7629). The proposed amendments
related primarily to activities of the
Department's Power Marketing
Administrations, and proposed adding
eight new typical classes of actions,
modifying four existing typical classes
of actions, and deleting one typical class
of actions. Specifically, the proposed
amendments were the addition of seven
and modification of two categorical
exclusions, the addition, modification,
and deletion of classes of actions which
normally require an EA, and the
modification of one class of actions
which normally requires an EIS.

Publication of 'the proposed
amendments commenced a 30-day
public comment period. No comments
were received. The final amendments as
stated below are essentially the same as
the proposed amendments. Certain
clarifying changes have been made, as
noted.

The following categorical exclusions,
i.e., actions which normally do not
individually or cumulatively have a
significant effect on the quality of the
human environment and therefore for
which neither an EA nor an EIS is
required, have been added:

1., Construction of tap lines (defined as
usually being less than 10 miles in
length) which are not for the integration
of major new sources of generation into
DOE's main transmission systems, and
where such actions do not impact
environmentally sensitive areas such as
archaeological sites, critical habitats,
floodplains, and wetlands. (Note - This
has been modified from the amendment
proposed in 50 FR 7629 to make it clear
that the parenthetical information is a
definition of "tap lines" and is not a
transmission line length criterion, and to
use a length that is more in keeping with
the normal maximum length of a tap
line, i.e., 10 miles instead of 6 miles.)

2. Construction of microwave and.
radio communication towers and
associated facilities where such actions
do not impact environmentally sensitive
areas such as archaeological sites,
critical habitats, floodplains, and
wetlands, and where such actions do
not prejudice future site selection
decisions for substations or other
transmission facilities. (Note - The
words "and radio communication" have
been added to the amendment proposed
in 50 FR 7629 to include radio towers,
which have environmental impacts
similar to those of microwave towers.)

3. Disposal of real property by the
DOE through the General Services
Administration where the planned land
use is to remain unchanged.

4. Financial and technical assistance
to individuals (builders, owners,
designers) and to state and local

governments to promote energy
efficiency in new structures built in
compliance with applicable, duly
adopted building codes.

5. Small scale research and
development projects designed to
demonstrate potential electrical energy
conservation associated with
residential/commercial buildings,
appliance/ equipment efficiency
standards, and manufacturing and
industrial processes (e.g., insulation
effectiveness, lighting efficiencies,
appliance efficiency ratings, and
development of manufacturing or
industrial plant efficiencies).

6. Activities undertaken to restore
existing fish and wildlife facilities,
including minor habitat improvements
or improvements to existing fish passage
facilities at existing dams or diversion
canals.

7. Power marketing services including
storage, load shaping, seasonal
exchanges, or other similar activities
where the operations of hydroelectric
projects remain within established
constraints and which do not alter the
environmental status quo. (Note - The
term "load factoring" in the amendment
proposed in 50 FR 7629 has been
replaced by the term "load shaping".)

The addition of the new categorical
exclusion number I above makes it
necessary to make a conforming change,
as proposed, to an existing typical class
of actions normally requiring an EA. The
typical class of actions "Construction of
new service facilities such as tap lines
and substations," has been modified to
read as follows: "Construction of new
substations." -

The following typical class of actions
has been added to those which normally
require EAs but not necessarily EISs:
Execution of marketing plans or
allocation plans for the long term
allocation (greater than I year) of
existing or excess power resources to
customers who can receive the
resources over existing transmission
systems. (Note - This has been modified
from the amendment proposed in 50 FR
7629 to reflect the focus of
environmental review on marketing or
allocation plans rather than on
individual contracts executed under
approved plans. The allocation of power
resources to customers in a manner
differing from existing contractual
arrangements is already an existing
class of actions requiring an EA. The
term "facilities" in the amendment
proposed in 50 FR 7629 has been
replaced by the term "systems".)

The existing categorical exclusion
"Execution of contracts for the short
term or seasonal allocation of excess
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power resources to customers who can
receive these resources over existing
transmission systems," is modified as
follows: Execution of contracts,
marketing plans, or allocation plans for
the short term or seasonal allocation
(less than 1 year) of existing or excess
power resources to customers who can
receive these resources over existing
transmission systems. (Note: This has
been modified from the amendment
proposed in 50 FR 7629 to include
marketing or allocation plans as well as
individual contracts executed under
approved plans. The allocation of power
resources to customers in a manner
differing from existing contractual
arrangements is already an existing
class of actions requiring an EA.)

The existing class of actions normally
requiring an EIS, "DOE actions which
cause energy conservation on a
substantial scale," is modified as
follows: DOE actions which cause
energy conservation on a substantial
scale, including those where effects are
primarily on the indoor environment
(e.g., indoor air quality). (Note: This has
been modified from the amendment
proposed in 50 FR 7629 for clarification.)

The existing categorical exclusion
"Minor additions to a substation,
transformer additions, or changes in
transformer assignments that do not
affect the area beyond the previously
developed substation area," is modified
as follows: Minor substation
modifications, which do not involve the
construction of new transmission lines
or the integration of a major new
resource, and where such actions do not
impact environmentally sensitive areas
such as archaeological sites, critical
habitats, floodplains, and wetlands.
(Note: This modification is identical to
that proposed in 50 FR 7629.)

As a result of the above modification,
the following typical class of actions
normally requiring an EA but not
necessarily an EIS has been deleted:
"Modifications of existing facilities (e.g.,
substations, storage yards) where
impacts extend beyond the previously
developed facility area." Thus, an EA is
not automatically required for facility
modifications that extend beyond the
previously developed area. However, if
the limiting criteria in the categorical
exclusion cannot be met (if theaction
involves construction of new.
transmission lines or the integration of a
major new source or if there will be
impacts in environmentally sensitive
areas), then an EA would be required.

DOE has consulted with the Council
on Environmental Quality (CEQ)
regarding these amendments, in
accordance with 40 CFR 1507.3. CEQ
had no objection to the proposed

amendments. Therefore, DOE has
adopted these amendments to Section D
of its NEPA Guidelines, effective
immediately.

The Department's NEPA Guidelines
are republished as follows in their
entirety. The republication incorporates
amendments to the original Section D
(45 FR 20694, March 28, 1980) which
were finalized on February 23, 1982, (47
FR 7976), January 6, 1983, (48 FR 685),
January 7, 1987, (52 FR 659), and by this
notice. Sections A, B, and C of the
Guidelines are reprinted as published in
45 FR 20694 with the exceptions that (1)
responsible DOE offices have been
changed as appropriate and (2) the list
of other environmental laws that are
coordinated with the NEPA process has
been updated.

Issued in Washington, DC on November 19,
1987.

Mary L. Walker,
Assistant Secretary for Environment, Safety
and Health.

DOE NEPA GUIDELINES

Purpose

Section A - NEPA and Agency Planning
Paragraph A.1 DOE Process [40 CFR 1501.2]
Paragraph A.2 Applicant Processes [40 CFR

1501.2(d)]
Paragraph A.3 Whether to Prepare an

Environmental Impact Statement [40 CFR
1501.4, 1507.3(b)(2). and 1508.4]

Paragraph A.4 Scoping [40 CFR 1501.71

Section B - NEPA and Agency
Decisionmaking
Paragraph B.1 DOE Decisionmaking [40 CFR

1505.1]
Paragraph B.2 General Procedures
Paragraph B.3 Specific Procedures

Section C -Other Requirements of NEPA
Paragraph C.1 Access to NEPA Documents

[40 CFR 1507.3(c)]
Paragraph C.2 Supplemental Statements [40

CFR 1502.9(c)]
Paragraph C.3 Revisions of Time Periods [40

CFR 1507.3(d)]
Paragraph C.4 Coordination With Other

Environmental Laws [40 CFR 1502.251
Paragraph C.5 Status of NEPA Actions [40

CFR 1506.6(e)]
Paragraph C.6 Oversight of Agency NEPA

Activities [40 CFR 1507.2(a)]
Paragraph C.7 Compliance
Paragraph C.8 Revisions to the Guidelines

Section D -Typical Classes of Action

Purpose

The purpose of these guidelines is to
provide procedures which the
Department of Energy (DOE) will apply
to implement the Council on
Environmental Quality (CEQ)
regulations for compliance with the.

National Environmental Policy Act
(NEPA). The CEQ regulations are
codified at 40 CFR Parts 1500-1508. The
guidelines are issued pursuant to and
are to be used only in conjunction with
the CEQ regulations.

The guidelines are intended for use by
all persons acting on behalf of DOE in
carrying out certain provisions of the
CEQ regulations. They are not intended,
however, to create or enlarge any
procedural or substantive rights against
DOE. Any deviation from the guidelines
must be soundly based and must have
the advance approval of the Under
Secretary of DOE.

Section A - NEPA and Agency Planning

1. DOE Process

The CEQ regulations (40 CFR 1501.2)
require that: "Agencies shall integrate
the NEPA process with other planning at
the earliest possible time to insure that
planning and decisions reflect
environmental values, to avoid delays
later in the process, and to head off
potential conflicts."

To implement this requirement DOE'
will:

(a) Review preliminary internal
program planning documents, regulatory
agenda, draft legislation, budgetary
materials and other developing DOE
proposals, to ensure the proper
integration of the NEPA process;

(b) Incorporate into its early planning
processes a careful consideration of: (i)
The potential environmental
consequences of its proposed actions,
and (ii) appropriate alternative courses
of action;

(c) At the earliest possible time, in
accordance with paragraph A.3 herein,
determine whether an environmental
assessment (EA) or an environmental
impact statement (EIS) is requited.

2. Applicant Processes

With respect to applicant processes,
the CEQ regulations (40 CFR 1501.2(d))
require agencies to:

"(d) Provide for cases where actions
are planned by private applicants or
other non-Federal entities before
Federal involvement so that: (1) Policies
or designated staff are available to
advise potential applicants of studies or
other information foreseeably required.
for later Federal action.

(2) The Federal agency consults early'
with appropriate State and local -
agencies and Indian tribes and with
interested private persons and
organizations when.its own involvemens
is reasonably foreseeable.
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(3) The Federal agency commences its
NEPA process at the earliest possible
time."

To implement this requirement:
(a) Applicants for a DOE lease,

permit, license, certificate, financial
assistance, allocation, exemption or
similar action are expected to:

(1) Consult with DOE as early as
possible in their planning processes to
obtain guidance with respect to the
appropriate level and scope of any
studies or environmental information
which DOE may require to be submitted
as part of or in support of their
application;

(2) Conduct studies which are deemed
necessary and appropriate by DOE to
determine the impact of the proposed
action on the quality of the human
environment;

(3) Consult with appropriate Federal,
regional, State and local agencies and
other potentially interested parties
during the preliminary planning stages
of the proposed action to ensure that
environmental factors including
permitting requirements are identified;

(4) Submit applications for all
required Federal, regional, State and
local permits or approvals as early as
possible;

(5) Notify DOE as early as possible of
other Federal, regional, State, local and
Indian tribe actions required for project
completion in order that DOE may
coordinate the Federal environmental
review, and fulfill the requirements of 40
CFR 1506.2, regarding elimination of
duplication with State and local
procedures, as appropriate;

(6) Notify DOE of private persons and
organizations interested in the proposed
undertaking, in order that DOE can
consult, as. appropriate, with these
parties in accordance with 40 CFR
1501.2(d)(2);

(7) Notify DOE if, prior to completion
of the DOE environmental review and
decisionmaking process, the applicant
plans or is about to take an action in
furtherance of an undertaking within
DOE's jurisdiction which may meet
either of the criteria set forth at 40 CFR
1506.1(a).

(b) Upon receipt of an application, or
earlier if possible, DOE will:

(1) Initiate and coordinate any
requisite environmental analyses in
accordance with the requirements set
forth at 40 CFR 1506.5;

(2) Determine, in accordance with
paragraph A.3 herein, whether an EA or
an EIS is required; and

(3) Establish time limits for the NEPA
process when requested to do so by an
applicant.

(c) For major categories of DOE
actions involving a large number of

applicants, DOE may prepare generic
guidelines describing the level and
scope of environmental information
expected from the applicant and will
make such guidelines available to
applicants upon request.

(d) For DOE programs that frequently
involve another agency or agencies in
related decisions subject to NEPA, DOE
will cooperate with the other agencies in
developing environ-mental information
and in determining whether to prepare
an EA or an EIS. Where appropriate and
acceptable to the other agencies, DOE
will develop or cooperate in the
development of interagency agreements
to facilitate coordination and to reduce
delay and duplication.

3. Whether to Prepare an Environmental
Impact Statement

The CEQ regulations (40 CFR 1501.4)
require the Federal agency, in
determining whether to prepare an EIS,
to:

"(a) Determine under its procedures
supplementing these regulations (described in
Section 1507.3) whether the proposal is one
which:

(1) Normally requires an environmental
impact statement, or

(2) Normally does not require either an
environmental impact statement or an
environmental assessment (categorical
exclusion).

(b) If the proposed action is not covered by
paragraph (a) of this section, prepare an
environmental assessment (Section 1508.9)."

To implement this requirement and
the requirements contained at 40 CFR
1507.3(b)(2):

(a) DOE has (in Section D), identified
typical classes of DOE action:

"(i) Which normally do require
environmental impact statements.

(ii) Which normally do not require either an
environmental impact statement or an
environmental assessment [categorical
exclusions (Section 1508.4)].

(iii) Which normally require environmental
assessments but not necessarily
environmental impact statements."

(b) DOE will review individual
proposed actions to determine the
appropriate level of NEPA
documentation required where:

(1) The proposed action is not
encompassed within the categories of
Section D,

(2) The proposed action is
encompassed within the categories of
Section D, but DOE believes that the
categorization is not appropriate to the
individual proposed action.

(3) Public comment received on or
relating to a proposal included within
the categories of Section D raises a
substantial question regarding the
categorization.

(c) DOE will, in conducting the
reviews of paragraph (b) above, either:

(1) Determine that neither an EA nor
an EIS is required where it is clear that
the proposed action is not a major
Federal action significantly affecting the
quality of the human environment. (In
such cases, a brief memorandum may be
prepared explaining the basis for that
determination);

(2) Prepare an EA where it is unclear
whether an EIS is required; or

(3) Proceed directly to EIS preparation
where it is clear that an EIS is required.

(d) DOE may add actions to or remove
actions from the categories in Section D
based on experience gained during
implementation of the CEQ regulations
and these guidelines.

4. Scoping

The CEQ regulations (40 CFR 1501.7)
require:
"* * * an early and open process for
determining the scope of issues to be
addressed.and for identifying the significant
issues related to a proposed action."

To implement this requirement, DOE
will:

(a) As soon as practicable after a
decision to prepare an EIS, publish in
the Federal Register a Notice of Intent
(NOI) to prepare an EIS in accordance
with 40 CFR 1501.7. However, where
DOE finds that there is a lengthy period
between DOE's decision to prepare an
EIS and the time of actual preparation,
DOE may instead publish the NOI at a
time sufficiently in advance of
preparation of the draft EIS to provide
reasonable opportunity for interested
persons to participate in the EIS
preparation process;

(b) Provide additional dissemination
of the NOI in accordance with 40 CFR
1506.6;

(c) Through the NOI, invite comments
and suggestions on the proposed scope
of the EIS including environmental
issues and alternatives for consideration
in the preparation of the draft EIS and
invite public participation in the NEPA
process except where there is an
exception for classified proposals
pursuant to 40 CFR 1507.3(c) and
paragraph C.1, herein. The comment
period for the NOI will normally be 20
days. To the extent practicable, DOE
may consider comments received after
the close of the designated comment
period on the NOI in preparing the draft
EIS.

(d) If a scoping meeting is to be held,
provide notice of the meeting in the NOI
at least 15 days before the meeting.

(e) Prepare and use an EIS
implementation plan to record the
results of the scoping process and to
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provide guidance to DOE for the
preparation of an EIS.

(1) The EIS implementation plan will
be a brief document and will contain:

(i) Information to address the
provisions of 40 CFR 1501.7(a)(2), (3), (5),
(6), and (7);

(ii) A detailed outline of the EIS;
(iii) A description of the means by

which the EIS will be prepared,
including the nature of any contractor
assistance to be used.

(2) The EIS implementation plan may
also contain:

(i) Target page limits for the EIS; (ii)
Target time limits for EIS preparation;
(iii) An allocation of assignments among
DOE and cooperating agencies.

(3) DOE will complete an EIS
implementation plan as soon as
practicable after the close of the
designated comment period on the NOI
or after a scoping meeting, if one is held,
whichever is later.

(4) DOE may revise the
implementation plan, as necessary
during EIS preparation.
Section B - NEPA and Agency
Decisionmaking

1. DOE Decisionmaking

The CEQ NEPA regulations (40 CFR
1505.1) require that agencies adopt
procedures to ensure that decisions are
made in accordance with the policies
and purposes of NEPA.

To implement this CEQ requirement,
this section designates the major
decisionmaking processes for DOE's
principal programs and provides
procedures to assure that the NEPA
process corresponds with the
decisionmaking processes. These
processes are designated as policy level
decisionmaking, program level
decisionmaking, and project level
decisionmaking. The procedures consist
of general procedures applicable to all
DOE decisionmaking processes followed
by specific procedures applicable to the
individual decisionmaking processes.

The decisionmaking structure
designated herein is consistent with the
CEQ tiering concept (40 CFR 1502.20),
which provides for focusing on the
actual issues ripe for decision and
eliminating repetitive discussions of the
issues already decided. Accordingly,
environmental documents prepared for
policy level decisions will normally
focus on broad issues and will provide
the foundation for subsequent program
and project environmental documents.
Environmental documents prepared for
program level decisions will normally
focus on narrower issues than at the
policy level and may summarize and
incorporate by reference discussions

contained in any relevant policy level
environmental document but should not
repeat the discussion of issues already
decided at the policy level of
decisionmaking.

Similarly, environmental documents
prepared for project level decisions will
normally focus on issues specific to the
proposed project and may summarize
and incorporate by reference
discussions contained in any broader
environmental documents but should
not repeat the discussion of issues
decided at higher levels of
decisionmaking.

2. General Procedures

(a) The following general procedures
apply to all DOE decisionmaking
processes. DOE will:

(1) At the earliest possible time in the
decisionmaking process: (i) Identify and
evaluate environmental factors and
appropriate alternative courses of
action, and (ii) determine in accordance
with paragraph A.3 herein the
appropriate level of environmental
review document required.

(2) Commence preparation of the
relevant environmental document as
close as possible to the time that DOE
begins development of or is presented
with a proposal (40 CFR 1508.23), and
complete the document in advance of
final decisionmaking.

(3) During the development and
consideration of a proposal and the
relevant environmental document,
review other DOE planning and
decisionmaking documents to ensure
that alternatives (including the proposed
action) to be considered by the
decisionmaker are encompassed by the
range of alternatives in the relevant
environmental document.

(4) Circulate the relevant
environmental document or summary
thereof with the proposal and other
decisionmaking documents through
DOE's internal review processes to
ensure that DOE officials use the
environmental documents in making
decisions and that the decisionmaker
consider the alternatives described
therein.

(5) Where an EIS is prepared, publish
the record of decision (40 CFR 1505.2) in
the Federal Register and make it
available to the public as specified in 40
CFR 1506.6 except as provided in
paragraph C.I. For the purposes of 40
CFR 1506.1, the record of decision will
be deemed issued upon signature by the
appropriate DOE official.

(6) Utilize the tiering concept in
accordance with 40 CFR 1502.20 and
1508.28 to the fullest extent practicable.

3. Specific Procedures

(a) Policy-level-decisionmaking. At
this level of decisionmaking, DOE is
deciding on broad strategies to achieve
energy goals such as conservation,
development of new resources and use
of more abundant resources. Policy level
decisions may, for example, be
represented by proposals for legislation
or by formal statements of national
energy policy.

(1) For legislative proposals, DOE will:
Identify and evaluate relevant
environmental issues and reasonable
alternatives, and make a determination
regarding the need to prepare an
environmental document during the
proposal formulation and early drafting
stages; and, normally prepare, consider,
and publish any required environmental
document in connection with the
submittal of a proposal to Congress,
except as may be provided in 40 CFR
1506.8.

(2) For formal statements of national
energy policy DOE will: Initiate
implementation of the applicable
general procedures specified above
during the analysis phase of policy
development; and will prepare, consider,
and publish any required environmental
document in advance of policy adoption
for those policies that will result in or
substantially alter DOE programs.

(b) Program-level-decisionmaking At
this level of decisionmaking, DOE is
deciding on a variety of approaches to
implement specific policies or statutory
authorities. Program level decisions are
generally represented by the
advancement of an energy technology
program, the issuance of program
regulations, or the adoption of a
program plan.

(1) For energy technology research.
development, demonstration and
commercialization programs, DOE will:
initiate the applicable general
procedures specified above concurrent
with program initiation; and, if required,
prepare the relevant environmental
document when environmental effects
can be meaningfully evaluated. When
required, the relevant environmental
document would normally be prepared
in advance of a decision to proceed with
the development phase of a research,
development, demonstration, and
commercialization program.
Nevertheless, DOE will consider the
following factors throughout the
program in determining the necessity
and appropriate timing of the relevant
environmental document: (i) The
significance of the environmental
impacts of the technology, if applied, on
the quality of the human environment;
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and (ii) The extent to which continued
investment in the new technology is
likely to cause the program to reach a
stage of investment or commitment to
implementation likely to determine
subsequent development or restrict later
alternatives.

(2) For programs that are implemented
by regulations, DOE will initiate
implementation of the applicable
general procedures specified above
during early regulation drafting stages.
Publication of a draft EIS, if required,
will normally accompany publication of
the proposed regulations and will be
available for public comment at any
hearings held on the proposed
regulations. The draft EIS need not
accompany notices of inquiry or
advance notices of proposed rulemaking
intended to gather information during
early stages of regulation development.
The relevant environmental document,
with comments and responses, will be
included in the administrative record. In
accordance with 40 CFR 1506.10(b)(2),
final rulemakings promulgated pursuant
to the Administrative Procedure Act
may be issued simultaneously with
publication of the notice of the
availability of the final EIS.

(3) For programs that are not included
in paragraphs (1) or (2) and that are
implemented by a formal program plan,
DOE will: initiate implementation of the
applicable general procedures specified
above concurrent with program plan
formulation; and, if required, prepare the
relevant environmental document when
the environmental effects of the program
can be meaningfully evaluated. If an EIS
is required, it will be prepared,
considered, and published and the
requisite record of decision issued
before taking an action that would have
an adverse environmental impact or
limit the choice of reasonable
alternatives except as provided in 40
CFR 1506.1(c).

(c) Project level decisionmaking. At
this level of decisionmaking, DOE is
deciding on specific actions to execute a
program or to perform a regulatory
responsibility. Project level decisions
are generally represented by the
approval of projects, by the approval or
disapproval of applications, or by the
decisions on applications rendered in
adjudicatory proceedings.

(1) For projects that are undertaken
directly by DOE, including projects
involving the sole source procurement of
a site and/or process, DOE will: initiate
implementation of the applicable
general procedures specified above
concurrent with project concept
development; and, if required, prepare,
consider, and publish the relevant
environmental document before making

a go/no-go decision on the project. In
addition, if a DOE project requires
preparation of an EIS, DOE will not take
an action concerning the project which
would have an adverse environmental
effect or which would limit the choice of
reasonable alternatives until the
required record of decision is issued.

(2) For major system acquisition
projects involving selection of sites and/
or processes by competitive
procurement, DOE will:

(i) Require that environmental data
and analyses be submitted as a discrete
part of an offeror's proposal. (The level
of detail required for environmental
data and analyses will be specified by
DOE for each applicable procurement
action. The data will be limited to those
reasonably available to offerors.)

(ii) Independently evaluate and verify
the accuracy of environmental data and
analyses submitted by offerors.

(iii) For proposals in the competitive
range, prepare and consider before the
selection of sites and/or processes an
environmental impact analysis in
accordance with the following:

(a) In order to comply with 18 U.S.C.
1905 which prohibits DOE from
disclosing business, confidential or
trade secret information, the
environmental impact analysis will be
subject to the confidentiality
requirements of the competitive
procurement process and therefore
exempt from mandatory public
disclosure.

(b) The environmental impact analysis
will be based on the environmental data
and analyses submitted by offerors and
on supplemental information developed
by DOE as necessary for a reasoned
decision.

(c) The environmental impact analysis
will focus on environmental issues that
are pertinent to a decision on proposals
in the competitive range and will
include:

(1) A brief discussion of the purpose
of each proposal including any site or
process variations having environmental
implications.

(2) For each proposal, a discussion of
the salient characteristics of the
proposed sites and/or processes as well
as alternative sites and/or processes
reasonably available to the offeror or to
DOE.

(3) A brief comparative evaluation of
the environmental impacts of the
proposals. This evaluation will focus on
significant environmental issues and
clearly identify and define the
comparative environmental merits of the
proposals.

(4) A discussion of the environmental
impacts of each proposal. This
discussion will address direct and

indirect effects, short-term and long-
term effects, proposed mitigation
measures, adverse effects which cannot
be avoided, areas where important
environmental information is incomplete
or unavailable, unresolved
environmental issues, and practicable
mitigating measures not included in the
proposal.

(5) To the extent known for each
proposal, a list of Federal, State, and
local government permits, licenses, and
approvals which must be obtained in
implementing the proposal.

(iv) Document the consideration given
to environmental factors in a publicly
available selection statement to record
that the relevant environmental
consequences of reasonable alternatives
have been evaluated in the selection
process. The selection statement will not
contain business, confidential, trade
secret or other information the
disclosure of which is prohibited by 18
U.S.C. 1905 or the confidentiality
requirements of the competitive
procurement process. The selection
statement will be filed with the
Environmental Protection Agency.

(v) If the selected sites and/or
processes are likely to have significant
effects on the quality of the human
environment, phase subsequent contract
work to allow publicly available EIS's to
be prepared, considered and published
in full conformance with the
requirements of 40 CFR Parts 1500-1508
and in advance of a go/no-go decision.

(3) For projects that involve
applications to DOE for financial
assistance or applications to DOE for a
permit, license, exemption, allocation or
similar regulatory action involving
informal administrative proceedings,
DOE will: apply NEPA early in the
process in accordance with 40 CFR
1501.2(d) and paragraph A.2 herein;
commence preparation of the relevant
environmental document, if required, no
later than immediately after
applications are received and in
accordance with the requirements set
forth at 40 CFR 1506.5; and consider the
relevant environmental document, if one
is prepared, in decisions on the
application.

(4) For actions that involve
adjudicatory proceedings, excluding
judicial or administrative, civil, or
criminal enforcement actions, DOE will:
normally prepare, consider and publish
the relevant environmental document, if
required, in advance of a decision, and
include the document in the formal
record of the proceedings. If an EIS is
required, the draft EIS will normally
precede preliminary staff
recommendations, and publication of
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the final EIS will normally precede final
staff recommendations and that portion
of the public hearing related to the EIS.
The EIS need not precede preliminary
hearings designed to gather information
for use in the EIS.

Section C - Other Requirements of
NEPA

1. Access to NEPA Documents

The CEQ NEPA regulations (40 CFR
1507.3(c)) allow an agency to develop
criteria for limiting public access to
environmental documents which involve
classified information. This section
provides the DOE policy for addressing
classified information as well as policy
for addressing confidential information.

Classified or confidential information
is exempted from mandatory public
disclosure by Section 552(b) of the
Freedom of Information Act (FOIA) (5
U.S.C. 552), Section 1004.10(b) of DOE's
regulations implementing FOIA (10 CFR
Part 1004], and 18 U.S.C. 1905. Public
access to such information will be
restricted in accordance with such
regulations and applicable statutes.

All NEPA documents (as defined at 40
CFR 1508.10), the EIS implementation
plan, and the record of decision are
subject to the mandatory public
disclosure requirements of FOIA and the
DOE regulations implementing FOIA
except documents which are
determined, in accordance with the
applicable statutes and regulations, to
contain classified or confidential
information. DOE will determine the.
treatment of documents containing
classified or confidential information on
a case by case basis in accordance with
the requirements of DOE's FOIA
regulations and the applicable statutes.

Wherever possible, the fundamental
policy of full disclosure of NEPA
documents will be followed. In some
cases, this will mean that, classified or
confidential information may be
excised, prepared as an appendix, or
otherwise segregated to allow the
release of the nonsensitive portions of a
document.

2. Supplemental Statements

(a) If required, DOE will prepare,
circulate, and file a supplement to a
draft or final EIS, in accordance with 40 -

CFR 1502.9(c). However, where it is
unclear whether an EIS supplement is
required, DOE will prepare an analysis

which provides sufficient information to
support a DOE determination with
respect to the criteria of 40 CFR 1502.9(c)
(i) and (ii). Based on the analysis, DOE
will determine whether to prepare an
EIS supplement. Where DOE determines
that an EIS supplement is not required,
DOE will prepare a brief memorandum
which explains the basis for that
determination.

(b) When applicable, DOE will
incorporate an EIS supplement or a brief
memorandum and supporting analysis
into any related formal administrative
record prior to making a final decision
on the action which is the subject of the
EIS supplement or analysis.

3. Revisions of Time Periods

The CEQ regulations (40 CFR
1507.3(d)), allow agencies to provide for
periods of time other than those
presented in 40 CFR 1506.10 when
necessary to comply with other specific
statutory requirements.

Certain circumstances, such as
statutory deadlines, may require that the
periods established in 40 CFR 1506.10 for
the timing of DOE NEPA actions be
altered. If DOE determines that, in order
to comply with specific requirements of
other statutes, such revisions are
necessary, a notice of the determination
will be published in the Federal
Register. This notice will briefly provide
the reason for such alterations and
contain information on the revised time
periods. Related notices of substantive
action, if applicable, may be published
jointly with notices published pursuant
to this paragraph.

4. Coordination With Other
Environmental Laws

The CEQ regulations (40 CFR 1502.25)
provide for integrating the NEPA
process and other environmental
requirements.

To the fullest extent possible, DOE
will:

(a) Coordinate NEPA compliance with
other environmental review
requirements including those under: the
Clean Air Act, the Clean Water Act, the
Coastal Zone Management Act, the
Endangered Species Act, the Fish and
Wildlife Coordination Act, the Wild and
Scenic Rivers Act, the National Historic
Preservation Act, Section 13 of the
Federal Nonnuclear Research and
Development Act, the Marine Protection,

Research and Sanctuaries Act, the
Resource Conservation and Recovery
Act, the Comprehensive Environmental
Response, Compensation, and Liability
Act, and other Acts, as deemed
appropriate by DOE.

, (b) Determine the applicability of
other environmental requirements early
in the planning process to ensure
compliance and to avoid delays.

(c) In addition to the information
required by 40 CFR 1502.25(b), include in
draft and final ElSs plans and estimated
schedules for compliance with other
applicable environmental review
requirements.

(d) Use the relevant NEPA document
to support the fulfillment of the review
and documentation requirements of
other environmental statutes and
regulations, and to report the status of
compliance with these other
environmental authorities.

5. Status of NEPA Actions

Individuals or organizations desiring
information or status reports on
elements of the NEPA process should
address their.inquiries to:
Office of NEPA Pioject Assistance,

Department of Energy, 1000
Independence Avenue, SW., Washington,
DC 20585.

6. Oversight of Agency NEPA Activities

The Assistant Secretary for
Environment, Safety and Health, or his/
her designee, will be responsible for
overall review of DOE NEPA
compliance.

7. Compliance

These guidelines are intended for use
by all persons acting on behalf of DOE
in carrying out certain provisions of the
CEQ regulations. Any deviation from the
guidelines must be soundly based and
must have the advance approval of the
Under Secretary of DOE.

8. Revisions to the Guidelines
DOE will, in accordance with 40 CFR

1507.3, review these guidelines on a
continuing basis and revise them as
necessary to ensure full compliance with
the purposes and provisions of NEPA.
Substantive changes will be published
inthe Federal Register and will be
finally adopted only after an opportunity
for public review.
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SECTION D.-TYPICAL CLASSES OF ACTIONS

Normally do not require EA's or EIS's Normally require EA's but not necessarily EIS's Normally require EIS's

Classes of Actions Generally Applicable to All of DOE

Administrative procurements (e.g., general supplies). DOE actions which enable or result in engineering develop- DOE actions which are expected to result in the construction

ment activities, i.e., detailed design, development, fabrica- and operation of a large scale project.
lion, and test of energy system prototypes.

Contracts for personal services. DOE actions which provide grants to state and local govern- DOE actions which cause energy conservation on 8 substan-

merits for energy conservation programs. tial scale, including those where effects are primarily on the
indoor environment (e.g., indoor air quality).

Personnel actions. *Rate increases for products or services marketed by DOE,
and approval of rate increases for non-DOE entities which
exceed the rate of Inflation in the period since the last
increase.

Reports or recommendations on legislation or proposed rule-
making which was not initiated by DOE.

Compliance actions, including investigations, conferences,
hearings, notices of probable violations and remedial orders.

Interpretations and rulings, or modification or rescissions
thereof.

Promulgation of rules and regulations which are clarifying in
nature, or which do not substantially change. the effect of
the regulations being amended.

Actions with respect to the planning and implementation of
emergency measures pursuant to the International Energy
Program.

Information gathering, analysis, and dissemination.
Actions In the nature of conceptual design or feasibility

studies.
Actions involving routine maintenance of DOE-owned or oper-

ated facilities.
Actions in the nature of analytic energy supply/demand stud-

ies which do not result in a DOE report or recommendation
on legislation or other DOE proposals.

Adjustments, exceptions, exemptions, appeals, stays or modifi-
, cations or rescissions of orders issued by the Office of..

Hearingsand Appeals.
Rate increases for products or services marketed by DOE,
- and approval of.rate increases for non-DOE entities, which

do not exceed the rate of inflation in the period since the
last rate increase.

Actions that are substantially the same as other actions for
which the environmental effects have already been as-
sessed in a NEPA document and determined by DOE to be
clearly insignificant and where such assessment is currently
valid.

General plant projects such as road and parking area resur-
facing, modifications to heating-ventilating-air conditioning
systems. minor alterations of existing buildings, and other
similar projects where. (1) The projects are located within
previously developed areas and will not affect environmen-
tally sensitive areas such as archeological sites, critical
habitats, floodplains, and wetlands and (2) the projects are
not part of a proposed action that is or may be the subject
of an EA or EIS.

Installation of meteorological towers and associated activities
to assess potential wind energy resources where the instal-
lation has no Impacts on environmentally sensitive areas
such as archeologicat sites, critical habitats, floodplains, and
wetlands, and where the installation does not prejudice
future site selection decisions for large wind turbines.

Construction of microwave and radio communication towers
and associated facilities where such actions do not impact
environmentally sensitive areas such as archeological sites.
critical habitats, floodplains, and wetlands, and where such
actions do not prejudice future site selection decisions for
substations or other transmission faclities.

Disposal of real property by the Department of Energy through
the General Services Administration where the planned land
use is to remain unchanged.

Financial and technical assistance to individuals (builders,
owners, designers) and to state and local governments to
promote energy efficiency in new structures built In compli-
ance with applicable, duty adopted building codes.

Small scale research and development projects designed to
demonstrate potential electrical energy conservation associ.
ated with residential/commercial buildings, appliance/equip-
ment efficiency standards, and manufacturing and industrial
processes (e.g. insulation effectiveness, lighting efficiencies,
appliance efficiency ratings, and development of manuao-
turng or inlustrial plant efficiencies).

Activities undertaken to restore existing fish and wildlife facili-
ties, including minor habitat Improvements or improvements
to existing fish passage facilities at existing dams or diver-
sion canals.

Classes of Actions Generally Applicable to Ucenses to Import/Export Natural Gas Pursuant to Section 3 of the Natural Gas Act

Approva/disepproval of new license or amendment to an Approval/disapproval of applications involving the construction

existing license which does not involve new construction, of new liquid natural gas (LNG) terrnnals.' regasification or
but which requires operational changes which may or may • storage facilities or a significant expansion of an existing
not be significant such as an increase in liquid natural gas LNG terminal, regasification or storage facility.
throughput, change in transportation or storage operations.
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SECTION D.-TYPICAL CLASSES OF ACTIONS-Continued

Normally do not requwe EAs or EIS's Normally require EA's but not necessarily EIS's Normally require EIS's

Approvalidisapproval of an application involving a significant
operational change, such as a maio Increase in Me quality
of liquid natural gas imported or exported.

Classes of Actions Generally Applicable to International Activities

Approval of DOE particlpation In international "umbrella"
agreements for cooperation in energy rR&D which do not
commit the U.S. to any specific projects or activities.

Approval of technical exchange arrangements for information.
data or personnel with other countries or International
organizations.

Approval of export of small quantities of special nudes,
materials or isotopic materials in accordance with the Nucle-
ar Non-Proliferation Act of 1978 and the "Procedures Estab-
lished Pursuant to the Nuclear Non-Proliferation Act of
1978" FEDERAL REGISTER, Part VII. June 9. 1978).

Classes of Actions Generally Applicable to Power Marketing Administrations (PMA)

Minor substation modifications, which do not involve the Upgrading (reconstructing) an existing transmissionline. Main transmission system -additions-additions of new trans-
construction.of new transmission lines or the Integration of
a major new resource, and where such actions do not

impact environmentally sensitive areas such as archeoogi-
cal sites, critical habitats. floodplains, and wetlands.

Emergency repea of transmission lines including replacement
or repair of damaged equipment as wel as the removal and
replacementof downed transmission lines.

Additions or modifications to transmission facilities which do
not affect the environment beyond the previously developed
facility area. including -tower moditications, changing Insula-
tors, replacement of poles and crossarms, and similar
actions.

Grant or denial of requests for multiple use of DOE transmis-
sion tine rights-of-way, such as grazing permits and crossing
agreements including electric lines, water lines, and drain-
age culverts.

Execution of contracts, marketing plans, or allocation plans for
the short term or seasonal allocation (less than I year) of
existing or excess power resources to customers who can
receive these resources over existing transmission systems.

The renewal of existing power contracts In kird

Constuction of tap lines (defined as usually being les than
10 miles in length) which are not for the integration of major
new sources of generation into DOE's main transmission
systems, and where such actions do not impact environ-
mentally sensitive areas such as archeological sites, critical
habitats, floodplars, and wetlands.

Power marketing services inckdig storage, load shaping.
seasonal exchanges, or other similar activities where the
operations of hydroelectric projects remain within estab-
lished constraints and which do not ater the environmental
status quo.

Actions undertaken In order to bring an existing DOE transms-
sion facility into compliance with changes in applicable
Federal. state, or local environmental standards or to miti-
gate adverse environmental effects, where such actions do
not impact environmentally sensitive areas such as archeo-
logical sites, critical habitats, floodplains, and wetlands.
Such actions include, for example, noise abatement meas-
ures. and the acquisition of additional rights-of-way to estab-
lish buffer areas.

Execution of contracts for the short term (less than one-year)
or seasonal acquisition of excess power from existing power
resources which can be transmitted over existing transmis-
sion sytems with no changes In the operations of the
power resources.

Temporary adjustments to river operations to accommodate
day-to-day river fluctuations, power demand changes, fish
and wildlife conservation program requirements, and other
external events where the adjustments result in only nor
changes in reservoir levels and streamflows.

Contract interpretations, amendments, and modifications, In-
cfuding replacement, which are clarifying or administrative in
nature, and which do not extend the term or otherwise
substantially change the contracts being amended.

Leasing of existing transmission facilities where the leases do
not involve any change in operation.

Acquisition or minor relocation of existing access roads serv-
ing existing transmission facilities where the relocation does
not ipact envwnentally sensitive areas such as archeo-
logical sites, critical habitats, floodplains, and wetlands.

Replacing conductors on existing transmission ines where the
replacement conductors carry the same nominal voltage as
the edsting conductors and where the replacement work
does not involve new support structures, new substations,
or other new facilities.

Research, inventory, and information collection activities which
are directly related to the conservation of fish and wildlife
resources and which Involve only negligible animal mortality
or habitat destruction, and no introduction of either contani
nants or exotic organisms.

Construction of new substations.

Annual vegetation management program (system-wide).

Consftrucon and operation of wind resource, low-hed hydro.
and solar energy pilot projects.

The allocation of power resources to customers in a manner
differing from existing contractual arrngements.

Implementation of an erosion control program that Is system-
wide.

Execution of marketing plans or allocation plans for the long
term allocation (greater than 1 year) of existing or excess
power resources to customers who can receive the re-
sources over existing trmnmission systems.

mission lines, main grid substations and switching stations
to PMA's main transmission grid.

Integrating transmission facilities-fansmissio system addi-
tions for integrating new sources of-generaton into PMA's
main grid.
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SECTION D.-TYPICAL CLASSES OF ACTIONS-Continued

Normally do not require EA's or ElS's Normalty require EA's but not necessarily EIS's Normaly require EIS's

Classes of Actions Generally Applicable to Nuclear Waste Management Program.

Exploratory and site characterization activities which by virtue DOE actions resulting in the site selection, construction, or
of resource commitment or elapsed time for completion may operation of major treatment, storage and/or disposal facill-
foreclose reasonable site alternatives, ties for transuranic and high level nuclear waste and/or

spent nuclear fuel such as spent fuel storage facilities and
geologic repositories.

Land acquisition activities solely for the purposes of reserving
possible candidate sites and which do not prejudice future
programmatic site selection decisions.

The demonstration or implementation of intermediate-depth
burial of low-level waste at DOE sites.

Classes of Actions Generally Applicable to DOE Implementation of Powerplant and Industrial Fuel Use Act of 1978 (FUA)

The grant or denial of any temporary exemption for any
electric powerplant or major fuel-burning installation.

The grant or denial *of any permanent exemption of any
existing electric powerplant or major fuel-burning installation,
other than an exemption (1) under section 312(c), relating to
cogeneration; (2) under section 312(1), relating to scheduled
equipment outages; (3) under section 312(b), relating to
certain state or local requirements; and (4) under section
312(g), relating to certain intermediate load powerplants.

The, grant or denial of a permanent exemption from the
prohibitions of Tde If of the Powerplant and Industrial Fuel
Use Act of 1978 (Act) (Pub. L 95-620) for any new electric
powerplant or maio fuel-burming installation to permit the
use of certain fuel mixtures containing natural gas or
petroleum.

The grant or denial of a permanent exemption from the
prohibitions of Title II of the Act for any new peaklead
powerplant.

The grant or denial of a permanent exemption from the
prohibitions of Title i a1 the Act for any new electric
powerplant or major fuel-burning installation to permit oper-
ation for emergency purposes only.

The grant or denial of a permanent exemption from the
prohibitions of Titles 1t and III of the Act for any new or
existing major fuel-burning installation for purposes of meet-
ing scheduled equipment outages not to exceed an average
of 28 days per year over a three-year period.

The grant or denial of a permanent exemption from the
prohibitions of Title II of the Act for any new major fuel-
burning installation which, in petitioning for an exemption
due to lack of alternate fuel supply at a cost which does not

,substantially exceed the cost of using imported petroleum.
certifies that it will be operated less than 600 hours per
year.

The grant or denial of a permanent exemption from the
prohibitions of Title It of the Power Plant and Industrial Fuel
Use Act of 1978 (Pub. L 95-20) for any new cogeneration
powerplant.

[FR Doc. 87-28586 Filed 12-14-87; 8:45 am]
BILLING CODE 64S0-01-T
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students would be housed in suites. 
Therefore, the University has claimed 
that, in approving the grants, the 
Department had accepted the 
University's dormitory costs as fixed 
costs of the grants. Since the 
University's possible failure to serve 
sufficient migrant students is not a part 
of the audit determination, the 
University has contended that the 
Department's approval of its 
applications constitutes approval of the 
housing costs in question. 

In the area of commuter meal costs 
(approximately $4,000), the University 
has presented a recreation of data on 
the number of enrolled HEP students 
that, while not directly linked to meal 
chalges, could explain some of the 
excess in meal charges that the audit 
determination attributes to commuters. 
Finally, University records do not 
adequately suggest how its sole migant 
student recruiter spent his time between 
August of 1982 and January of 1983 
when he was largely on a travel status. 
However the conclusion that both his 
salary and fringe benefits ($7,034) and 
travel reimbursement [$5,848)for that 
period be returned might be partially 
offset by the migrant student 
recruitment that apparently did occur 
during this five-month eriod. 

Given each of these kctors, the 
percentage of the claim the University 
has agreed to repay, and the cost of 
litigating the claim through the appeal 
process. the Department has determined 
that it would not be practical or in the. 
public interest to continue this 
proceeding. Moreover, the Department is 
satisfied that since the University no 
longer operates a HEP program, the 
practices that resulted in the claim will 
not recur. 

The public is invited to comment on 
the Department's intent to compromiee 
this claim. Additional information may 
be obtained by writing to Richard B. 
Mellman, Esq., at the address given at 
the beginning of the notice. 
(20U.S.C. 1234a(f)) 

(Catalog of Federal Domestic Assistance No. 

84-141 Migrant Educatlon-Hlgh School 
Equivalency Program) 

Dated: August S. 1888. 
Bruce M. Cames. 
Acting D e p t y  Under Secretary for 
Management. 
[F'R Doc. 88-17834 Filed E8-tl& 8:45 em] 
BIUNO CODL 10004t-M 

' 
DEPARTMENTOFENERGY 

FinancialA8sfstance Award; Benedict 
College 

AOENCv: Department of Energy. 

ACTION: Notice of restriction of 
eligibility for grant award. 

SUMMARY: DOE announced that it plans 
to award a grant to Benedict College to 
conduct an HBCU (Historically Black 
Colleges and Universities) regional 
workshop. The term of the grant will be 
for one year; DOE funding level is 
approximately $44,902. Pursuant to 
4 600.7(b) of the Financial Assistance 
Rules, 10 CFR Part 600, DOE has 
determined that eligibility for this grant 
award shall be limited to Benedict 
College. 

Reql,est Number:04-
88SR18055.000. 

P,.ojed Scope: Benedict Collegewill 
conduct a workshop to inform HBCU,s 
in the Southeaetern United States of the 
opportunities available in the HBCU 
program. Invitations will be sent to 
approximately 59 HBCU's inviting each 

12) representatives. 
funds will pay for travel and lodging for 
these representatives. The threeday 
workshop will be held in Augusta, GAS 
The objectives of the workshop are: (1) 
To increase participation of HBCU's in 
DOE'S research and development 
activities in both nuclear and non- 

nuclear profFams' (2) to longand short-term interactions between 
and HBCU's; and (3) 

the President's HBCU initiative. 
Benedict is a predominantly 

black institution located in Columbia. 
SC. The participation of Historically 
Black Colleges and Univemities 
(HBCU's) in federally supported 
research, education and training is 
relativelv limited. In order to overcome 
some of ihese limitations, the Resident's 
Executive Order 12320 directed federal 
agencies to increase the participation of 
HBCU's in federally-funded programs 
and to strengthen their capabilities to 
provide quality education. This award 
represents an effort to strengthen the 
HBCU community and provide the 
HBCU's within the Southeastern United 
States an opportunity to more fully 
understand the HBCU program. 

DOE has determined that this award 
to Benedict College on a restricted 
eligibility basis is appropriate. 
FOR FURTHER INFORMATION CONTACT: 
Ronald D. Simpson, Chief, Contracts and 
Procurement Branch, U.S. Department of 
Energy, Savannah River Operations 
Office. P.O. Box A. Aiken, SC 29802. 
Telephone: (803) 725-2096. 

Issued In Aiken. SC. on July 25,1088 
.P.W. Kaepar, 
Manager. Savannah River Opemtions Office. 
IPR Doc. 88-17888 Filed 84-88: 8:45 am1 
bruw CODE MSO-OI-M 

Compliance wlth the Natlonal 
Environmental Pollcy Act (NEPA); 
Amendments to the DOE NEPA 
GuldeUnes 

AOENCY: Department of Enegy. 

ACTION: Notice of proposed amendments 

to the Department of Enelgy's NEPA 

guidelines. 


SUMMARY: The Department of Energy 

(DOE) proposes to amend section D of 

its NEPA guidelinis by adding to its list 

of categorical exclusions the approval or 

disapproval of an importlexport 

authorization for natural gas under 

Section 3 of the Natural Gas Act, in 

cases not involving new construction. A 

categorical exclusion Is a class of DOE 

actions which normally does not require 


~ E ~ ~ ~ ~ , "(BISl~or ~

environmental assessment (EA). The
DOE proposes to change the 

classification in section D of approval or 
disapproval of an import/export 

new 
construction from the type of actions 
normally preparation of an 
to the typeof actions normally requiring 
preparation of an EA but not necessarily 
an EIS. Public comment is invited on 
these proposals. Pending final adoption 
or rejection of the 
amendment the Department of Energy 
will utilize the revised classifications for 
the ~pprova~/disapprova~ of import/ 
export authorizations. 
DATE: Comments by September 8,1988. 
FOR FURTHER INFORMATION M)W~AC~: 
Carol M.Bogstrom, Director. Office of 

NEPA Project Assistance, U.S. 
~epartment of Energy. I000 
Independence Avenue, SW., Room 
3EOW). Washington, DC 20585, (202) 
5884800 

William Dennison. Esq., Acting 
Assistant General Counsel For 
Environment, U.S. Department of 
Energy, 1000 Independence Avenue, 
SW.. Room BA-113, Washington, DG 
20585. (202) 580-6947. 

SUPPLEMENTARY INFORMATION: 

A. Background 
On March 28,1980, the Department of 

Energy (DOE] published in the Federal 
Register [45 FR 20895) final guidelines 
for implementing the procedural 
provisions of NEPA as required by the 
Council on Environmental Quality 
(CEQ) regulations (40 CFR 1500-1508). In 
accordance with these regulations, 
section D of the.DOE guidelines lists 
three classes of agency action: (1) Those 
which normally require an 
environmental Impact statement [EIS): 
(2) those which nonnally require an 

~ ~ ~ ~
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environmental assessment (EA) but not 
necessarily an EIS and; (31 those which 
normally do not require either an EA or 
an EIS. This third class was identified 
pursuant to B 1507.3(b1(2)(iiI of the CEQ 
regulations and are termed "categorical 
exclusions." The CEQ regulations define 
a categorical exclusion a s  a "category of 
actions which do not individually or 
cumulatively have a significant effect on 
the human environment and for which. 
therefore, neither an environmental 
assessment nor an environmental 
impact statement is required." The 
regulations permit agency discretion, in 
that "an agency may decide in its 
procedures or otherwise to prepare 
environmental assessments even though 
it is not required to do so. Any 
procedures under this section shall 
provide for extraOKiinary circumstances 
in which a normally excluded action 
may have a significant 
effect." The DOE NEPA guidelines state 
that may add actions to Or 

actions from the categories in Section D 
based on experience gained during the 
implementation of the CEQ regulations 
and these guidelines." Pursuant to the 
guidelines, substantive revisions are to 
be published in the Federal Register and 
adopted only after opportunity for 
public review. The last amendments to section were in the Federal 
Register on December 15,1987, 
concurrently with republication of the 
DOE'SNEPA guidelines in their entirety. 

B.Ropoeed Amendments 
The DOE proposes to further amend 

section D of its guidelines by adding to 
the list of categorical exclusions in 
section D, the approval or disapproval 
of an import/export authorization for 
natural gas under Section 3 of the 
Natural Gas Act, in cases not involving 
new construction. In addition, the DOE 
proposes to change the classification in 
section D of approval or disapproval of 
an import/export authorization 
involving minor new construction from 
the type of actions normally requiring 
preparation of an EIS to the type of 
actione normally requiring preparation 
of an EA but not necessarily an EIS. 
This action is being taken because ten 
years of experience has shown that 
DOE'S original estimate as to which 
actions would normally require 
preparation of an EIS or an EA was 
overly conservative. Normally, natural 
gas import/export approval actions 
involving minor new construction have 
not required the preparation of an EIS. 
Normally, actions in which no new 
construction is involved hove not 
required the preparation of either an EA 
or an EIS. The proposed amendments to 
section D, therefore, would establish 

categories that are appropriate for the 
type of action involved, consistent with 
DOE'S experience. 

The listing of certain classes of 
actions which are categorically 
excluded from NEPA only raises a 
presumption that any such actions will 
not significantly affect the quality of the 
human environment. For those 
circumstances where the DOE has 
reason to believe that a significant 
import could arise from the grant or 
denial of a specific natural gas import/ 
export authorization, the DOE'S NEPA 
guidelines provide that individual 
proposed actions will be reviewed to 
ascertain whether an EA or an EIS -
would be required for any individual 
action which is listed in Subpart D of the 
guidelines as categorically excluded 
from NEPA. Likewise, actions classified 

normally requiring an EA but not 
necessarily an EISwill be evaluated on 
a case by case basis. 

Currently, Section D of the DOE NEPA 
widelines lists the approval/ 
disapproval of a natural gas import/ 
export license under Section of theNGA in not involviqnsw 

as an action which 
normally requires an Where new 
construction is involved, Section D 
classifies the approval/disappmval of 
an import/ export license for natural gas 
as the type of action which normally 
mquires the preparation an EIS. 

During the more than ten years since 
the inception of the DOE in 1877, the 
ERA has granted 123 blanket import/ 
export authorizations for short-term and 
spot market sales of natural gas and 61 
authorizations for long-term natural gas 
im~or t / ex~or tarrangements. In 
addition, 34 approval actions have been 
taken on applications for extension, 
amendment or reassignment of existing 
authorizations for a complete final case 
action total, as of May 31,1988, of 218. 
Of this total, nine cases involved new 
construction and 200 did not. Each of the 
cases not involving new construction 
where individually examined and found 
not to have a significant effect on the 
human environment. Accordingly, based 
on this experience, the DOE has 
concluded that such actions or functions 
do not normally constitute major federal 
actions significantly affecting the quality 
of the human environment and should 
be added to the list of categorical 
exclusions in Section D of the DOE 
NEPA guidelines. Although under the 
proposed change, such actions will be 
presumed not to cause any significant 
direct or indirect environmental impact, 
this presumption does not fareclose an 
environmental review if unusual 
circumstances indicate that such an 

action might, in a particular case, have a 
signifiiant environmental impact. 

This proposed change to section D 
will reduce the regulatory burden on 
peeone wishing to import or export 
natural gas through existing facilities by 
eliminating environmental studies that 
are not warranted. It is noted in this 
regard that the Federal Energy 
Regulatory Commission (F'ERC] has 
recently included in the categorical 
exclusion category the sale, exchange 
and transportation of natural gas that 
does not involve the construction of new 
facilities and the approval of natural gas 
import/export sites in which no new 
conotruction is invovled. See 18 CFR 
380.4(a](27] and [31] (52 FR 47897. 
December 17,19871, a s  amended by 53 
FR 8177. March 14.1988. 

The DOE also proposes to change the 
classification in Section D of its NEPA 
guidelines for approval actions on 
natural gas imports/exports that involve 
minor new construction. As stated 
above, DOE NEPA guidelines now 
provide that all natural gas import/ 
export authorization approval actions 
involving new construction normally 
require preparation of an EIS. However. 
the DOE's experience over the past ten 
years reveals that of the nine cases 
which involved new construction, four 
required preparation of an EA, two 
required the preparation of an ElS, and 
three were terminated before any NEPA 
determination was made. Those cases 
which required preparation of an EA 
involved relatively minor new 
construction, such as  construction of a 
short pipeline, adding new connections, 
looping or compression to an existing 
natural gas interstate pipeline, or 
converting an existing interstate oil 
pipeline to an interstate natural gas 
pipeline using the existing right-of-way. 
Conversely. the two cases which 
required preparation of an EIS involved 
in one cam the construction of 30 miles 
of pipeline looping and a new gas-fired 
combined cycle powerplant, and in the 
other case. 257 miles of pipeline looping 
in five states plus related facilities. 
Accordingly, the DOE proposes to 
include natural gae import/export 
approval actions involving minor new 
construction in the category of actions In 
section D that normally require an EA 
but no necessarily an EIS. 

If section D is amended, as proposed, 
approval actions that involve major 
pipeline construction, the construction 
of LNG terminals. regasification or 
storage facilities, or other related 
facilities; or the ejgnificant expansion of 
such facilities, pipelines, or LNG 
terminals would continue to be 
classified as actions normally requillng 
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an EIS. Thus. no change is being 
proposed for actions involving new 
construction of major industrial facilities 
or significant expansion of such 
facilities. 

Comments concerning the proposed 
amendments to section D of the DOE'S 
NEPA guidelines should be submitted to 
Ms. Carol M. Borgstrom at the address 
given above. Pending final adoption or 
rejection of the proposed action, the 
DOE will effect the proposed changes on 
an interim basis. 

Issued in Washington. DC. on August 3. 
1988. 

Ernest C. Bavnard. 1U.. - .  
Assistant Secretory. Environment, Safety and 
Health. 

The DOE NEPA Guidelines are hereby 
amended in Section D with respect to 
natural gas actions and functions to 
read as follows: 

DOE NEPA Guidelines -
section A-[no change] 

Section %[no change] 

Sectioli >[no change] 

Section D-[Typical Classes of Actions] 

. a * * * 

CUSSES OF ACTIONS GENERALLY APW-
CABLE TO AUTHORIZATIONS TO hPORT/ 
EXPORTNATURALGAS PURSUANTTO 
SECTION3 OF THE NATURALGASACT 

N?mally ' 

Normally do not requm ENS
require EA's or but not,

EIS's necesaanly
€ 1 5 ' ~  

Appwal of Approval a Apprwa or 
n8w disapproval disapprwltl
aulhizalbn ofan of an ' 

or apwmtion application
amendment Involving hv0lring
of existing minor new melor new
authorltatiin COnstructlrn, natural gas 
w h i i  doss svchasa plpeline
not Involve relatively conshaion 
new shall or related 
construction pipeine. fadlles. 

OnlV adding new such 8s 
repukes a'nn-. conamurn 
operational looping a of new llquid
changes. cmpresslon natur(ll gas 
such as an to an existing (WG)
increase In natural gas lerminels,
natural gas *line or regaslfication 
throughpn, convetting an M St01Bge
change In exlsting oil facllties; or a 
transporlatlon pipeline to a slgnificanI 
or change in nalural gas expansion of 
storage pipeline using an exlstkrg 
operations.. the same pipeline or 

rCght-Of-~ay.. related 
fadUly, or , 

LNG tednal. 
regaslfkatbn 
or storage 
fecllty. 

[FR D+ 8B-17888 Plled 8-84k8:45 am] 

w n a  &E Uw-olY 


Bonnevllle Power Admlnlstration 

[BPA File NO. SCE-88MI 

Propqsed Modiflcatlon of Southern 
Calltornla Edlson Formula Rate 
Schedule SC-8% and Opportunity for 
Publlc Revlew and Comment 

AQENCV: Bonneville Power 
Administration (BPA), DOE. 
ACTION: Notice and request for 
comments. BPA requests in the process 
of modifying Southern California Edison 
Formula Rate Schedule SC-86 reference 
the file designation SCGBGM. 

SUMMARV: BPA seeks to modify its 
existing Southern California Edison 
Contract Formula Rate Schedule by 
reopening and supplementing BPA's 
offical record. This rate is available to 
the Southern California Edison 
Company (SCE or Edison) for the 
purchase of surplus firm power. The 
existing schedule, SC-86, approved in 
1988 by the Federal Energy Regulatory 

[FERC)for 20 years* defines 
a rate that is no longer useful for 
marketinn BPA's surulus firm Dower in 
today's west Coast energy merkets, and 
Is no longer acceptable to SCE. BPA and 
SCE have negotiated a rate that 
escalates with SCE's alternate 
generation cost, i.e.. the cost of natural 
gas and fuel oil. In addition, the 
proposed rate is bounded by floor and 
ceiling rates. The proposed rate will 
recover more revenues than BPA's 
alternative of sales in the economy 
energy markets over the term of the 
power sale. 

Responsible Official: Shirley R. ' 

Melton. Director, Division of Contracts 
and Rates, is the official responsible for 
the modification of the SC-88 formula 
rate schedule. 
DATE: Any interested person may submit 
written comments to BPA no later than 5 
plrn., September 16,1988, at the address 
listed below. 
ADDRESSES: Written comments should 
be submitted to Ms. Jo Ann C. Scott, 
Public Involvement Manager, Bonneville 
Power Administration, P.O. Box 12999, 
Portland, Oregon 97212. 
FOR FURTHER INFORMATION CONTACI: 
Mr. Wayne Sugai, Public Involvement 
Office, at the address listed above, 503- 
230-3478. Oregon callers outside 
Portland may use 800452429: callers 
in California. Idaho, Montana, Nevada, 
Utah, Washington, and Wyoming may 
use 800-547%048. Information may also 
be obtained from: 

Mr. George E. Gwlnnutt. Lower Columbia 

Area Manager. Suite 243,1600 NE.Irvlng

Street. Portland. Oregon 97232.503-230-4551. 


Mr. Ladd Button. Eugene Dletrict Manager. 
Room 208,211 East Seventh Avenue, Eugene, 
Oregon 97401.503-887-8952. 

Mr. Wayne R. Lee. Upper Columbla Area 
Manager, Room 581. West 820 Riverside 
Avenue. Spokane, Waehington 99201.509- 
458-2518. 

Mr. George EEekridge. Montana District 
Manager. 800Kensington, Mieeoula. Montana 
58M1.406-328-3080. 

Mr. Ronald K. Rodewald. Wenatchee 
District Manager. 301 Yakima Street, Room 
307. Wenatchee, Washington 986Ol, 509-88s 
4377. extension 379. 

Mr. Terry G. Esvelt, Pugel Sound Area 
Manager. 201 Queen Anne Avenue. Suite 400. 
Seattle, Washington 98108.208-442-4130. 

Mr. Thomas V. Wanenhoffer. Snake River 
Area Manager. ~ e s t ' i m  Poplar. Walla 
Walla. Waehington 89382,5045228226. 

Mr. Robert N. Laffel. Idaho Falls District 
Manager, 531 Lomax Street. Idaho Falls, 
Idaho 83401,200-523-2708. 

Mr. Tom Blankenship, Boise District 
Manager, Room 494.550 West Fort Street. 
Boise. Idaho 83724,208-334-9137. 

SUPPLEMENTARYINFORMATIOM' , 

I. BaJtground 

A, T J , ~orkindSC- contmct F ~ ~ ~ , 
Rote Schedule 
i. Proceedings Before BPA 

BPA's original SC-86 rate proposal 
was published in the Federal Register on 
March 31,1888. See Proposed Southern 
California Edison Contract Rates and 
Opportunity for Public Review and 
Comment, 51 Federal Register 10911 
(1988). This notice initiated an original 
agency proceeding under section 7(i) of 
the Pacific Northwest Electric Power 
Planning and Conservation Act 
[Northwest Power Act). 16 U.S.C. 
839e[i). Subsequently, a prehearing 
conference was held before an 
independent hearing officer on April 8, 
1988, at which time 13 intervenors were 
granted party status and a procedural 
schedule was established. 

BPA's initial proposal included the 
written testimony and exhibits, of Its 
witnese. Parties were afforded the' 
opportunity to conduct discovery on 
BPA's rate proposal, and then filed 
direct end rebuttal testimony on April 
28,1988. Additional rebuttal testimony 
was filed by BPA on May 9,1986. Cross- 
examination of all witnesses was 
conducted on May 14,1088. The parties 
filed briefs on May 27,1908. BPA issued 
a Draft Record of Decision on June 13, 
1986. In response to the Draft Record of 
Decision, the parties presented oral 
arguments to the Administrator's 
designees on June 20,1986. 

Pursuant to section 7(1)(5] of the 
Northwest Power Act, 16 U.S.C. 
839?(i)(5), the Administrator issued a 
final Record of Decision on July 10,1988, 
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Schools Assistance Program for Bscal ~ c ~ m :Notice of amendmento to the the proposed smendmentr and the 
year (FY)lQ89. Department of Energy's NEPA concept that eliminating the regulatory 

guidelines. burden of unwarranted environmental 
SUM MAR^: On February 2,1988, the studies would reduce the cost of energy
Department of Education published in wMHARRThe D e m t  ofber(ly supplier. This comment noted that if the 
the Federal Register a notice inviting @OE)herewith amend8 section D of ib Federal Energy Regulatory Commission 
applications under the bfagnet Schools guidelinesby adding to it8 list of W C )ha8 already prepared an EIS or 
Assistance Row~mfor PY1989.The a t e ~ r i c a lexdueions the a ~ ~ a lor the DOE should be able to rely on 
purpose of this notice ir to extend tbe disappmval of an impmlex~ofl  the FERCs eonclusionr and avoid 
closingdate for transmittal of authorization for natural gar under unneceseary duplication of agency
applications fmm Marcb 17,1989 to section 3 of theNatural Gas Act. in work. DOE agrees with this comment, 
April 3 . ~ 6 ~ ,to provide applicants cases not involvingnew construction. A and i,the past has reued on FERC-
additional time to submit applications. categorial exclusion a class of DOE prepared documents to facilitate its 
Applicante that have already submitted action which n o m a l ~does not r e q u e  W A  compliance. DOE has, after an 
applications will be able to supplement the preparation of either an independent review, adopted a number 
or revise their applications np to April 3. e n v ~ ~ ~ ~ ~ e n t a limpact statement ml or of m C  EAs and wed them to support
1989. Three copiee of any supplementary environme~ltalasseesment m).The finindings of no sigmficant impact, and, in 
information or of the revised application DOE also hereby amen& its NEPA one instance, was a cooperating agency 
must be received by the Application guidelines to change the claesificationin for, F ~ CEIS. 
Control Center by April 3.1989. The section of approval or dieapproval of M)E also has elected to addrees the 
Intergovernmental Review date is also an i m ~ r t / e x ~ o f iauthorization late comment,which urged that W G  
extended from May 18,1989to June !5, involving minor new conskucKonfrom projects not involving facility
1989. the type of actions normally requiring conemction or the siflIcant expansion 

Applicants should note that prepsratia of an EIS to the type of of such facilities should not require
8 280.10[~)of the regulations requires a nomally requiring preparaKon either an EA or an EIS. DOE believes 
local educational agency that is of an EA but not necessarily an EIS. that experience in  the most reliable 
implementing a non-voluntary D A ~Effective March 27,1989. basis for determiningwhether a class of 
desegregation plan to have approval for FOR FURTHER INFORMATION CONTACT: action normally requiree further 
any m~dificationof it8 desemgation Carol Borgetrom,Director, Officeof documentation, and the extent of 
plan, from the court, agency, or official WAProject Assistance, -25, U.S. analysis and documentation required.
that originally approved the plan. A Department of Energy, 1000 As noted in the proposed modification 
previously approved deaegregation plan Independence Avenue. SW.. Rm 3% of the NEPA guidelines, none of the 
that does not include the magnet schools 080,Washington, DC 20~8s.(ax)586. import/export casee processed since the 
for which a local educational agency ie 4800.-...... inception of the DOE in 1977 thmogh 
c ,-L:..n ?er i r+rrr - - ..-.a-..- -....., -w-.l.-..,w -.I.GI &is pio@.ilii dvuram Lennison. A-LngAselstant M a y  31,1988, not involving new 
must be modified to include the magnet General Counsel for Environment, construction, were found to have a . 
schools component and the modified CC-11, U.S. Department of Energy, eignificant effect on the human 
plan with the magnet schools loOO Independence Avenue, SW., Rm environment Further, most of the nine 
component must be approved by the 6A-113, Washington, DC 20585, (202) new construction cases processed 
court, agency, or official that originally 58g8947. involved relatively minor new ' 

approved the plah All modifications to ~ U ) P P L E M ~ ~ V)N~ORMATK)K on construction, such as construction of a 
approved desegregation plans must be December 15,1987,the Department of relatively short pipeline or expandiry an 
approved by the appropriate court. Energy (DOE) published in the Federal existing pipeline by adding new 
W n c y ~or officialby May 1,1989.Roof Register (52 FR 47662) its National connecting looping or compression. or 
of such approval mwt be submitted to environmental poucy ~ c t(NEPA) converting an interstate oil pipeline to 
the Department by May 5,1989. Guidelinee, On August 8, (53FR an interstate natural gas pipeline using 
FOR APPLICATIONSOR INFORMATION 29634),DOE published a notice of an existing right-of-way. These cases -
CotmAct: Steven L Brockhouee. U.S. proposed changes to section D of its required preparation of an EA but not an 
Department of Education, aMaryland NEPA Guidelinesby adding to the list of EIS. Conversely, the two casee 
Avenue. SW., Room 2087. FOB #6, categorical exclusione in section D, the processed over the past ten yeam that 
Washington, M:2MM64r10. Telephone approval or disapproval of an import/ did result in preparation of an EIS 
(202) 732-4358. export authorization for natural gas involved major new construction, i.e, in 

under -tion 3 of the Natural Gas Act, one case. construction of 38 d e n  of 
A-m U.SC ~ I Jcases not j 1 ~ ~ 0 1 ~I I ~comtructjon. pipeline looping and a new gae-fired

Dated: March 23,1989. In addition, the DOE propored to change combined cyde power~lant.and in the 
tProQ. C...ra, the classification in rection D of other case, 257milee of pipeline looping 
Secretary ofEducabbm appmvd or &sappmvel of aq hpm/ in five States plun related facilities. 
[FR Doe -7287 F'iled %m,&aam] export authorization involving minor DOE believes that this hietory of 
ouamw- new conrtruciiolrfnnn rbs type of perfomance ir ruffident basis to raise 

actions normally ~~preparation the nbutkable presumption necensary to 
of anE1S to the type of actlorn normally establish ca@orical exclusion under 

DEPARTMENTO f  EMRQY reqddng preparation of anEA but not which approval or dieapproval of an 
necessarilyanEIS. import/export authorization for natural 

Compliance WRh tha Natloml Publication of thb notice commenced gas (includingLNG] under section 3 of 
€nvkonmentalPdlCy Act (NEPA); a 30-day comment period during which the NGA would normally not require 
Imendmmbto ths Guhlines public comment war invited. One timely preparation of either an EIS or an EA 

comment and one late comment were where new construction is not involved. 
~awcr.Department of Energy. received, The timely umment supported DOE also believes that the same 
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DEPARTMENT OF ENERGY 

Compliance wi th  the National 
Environmental  Policy Ac t  (NEPA); 
Amendments t o  DOE's NEPA 
Guidelines 

AGENCY: Department of Energy. 

ACTION: Amendments to the Department 

of Energy's NEPA Guidelines with 

request for comments. 


SUMMARY: The Department of Energy 

(DOE] proposes to amend section D of 

its NEPA guidelines by adding to its list 

of categorical exclusions. A categorical 

exclusion is a class of actions that do 

not individually or cumulatively have a 

significant effect on the human 

environment and, therefore, normally do 

not require the preparation of either an  

environmental impact statement (EIS] or 

environmental assessment (EA]. DOE 

proposes three additional categorical 

exclusions that concern: (I)  Removal 

actions under the Comprehensive 

Environmental Response, Compensation 

and Liability Act (CERCLA) and actions 

similar in scope under the Resource 

Conservation and Recovery Act 

(RCRA), (2) improvements to 

environmental control systems to 

comply with environmental permit 

conditions, and (3) site characterization 

and environmental monitoring under 

CERCLA and RCRA. Public comment is 

invited on this proposal. DOE will use 

these categorical exclusions on a n  

interim basis, pending notice of final 

action on the proposed amendments in 

the Federal Register. 

DATES: Comments by May 7,1990. 

ADDRESSES: Send comments to Carol M. 

Borgstrom at  the following address. 

FOR FURTHER INFORMATION CONTACT: 
Carol M. Borgstrom, Director, Office of 

NEPA Project Assistance, US.  
Department of Energy, 1000, 
Independence Avenue, SW., Room 
3E-080, Washington, DC 20585, (202) 
5864600. 

William J. Dennison, Esq., Acting 
Assistant General Counsel for 
Environment, U.S. Department of 
Energy, 1000 Independence Avenue, 
SW., Room 6A-113, Washington, DC 
20585, (202) 5866947. 

SUPPLEMENTARY INFORMATION: 

A. Background 

On March 28, 1980, DOE originally 
published (45 FR 20694) guidelines for 

' Pursuant to a recent decision by the Secretary of 
Energy. the DOE NEPA guidelines will be revised 
shortly and published for public comment as  
proposed regulations. 

implementing the procedural provisions 
of NEPA as required by the Council on 
Environmental Quality (CEQ] 
regulations (40 CFR parts 1500-15081. In 
accordance with these regulations, 
section D of the DOE guidelines lists 
three classes of agency actions: (11 
Those that normally require an EIS, (21 
those that normally require an  EA but 
not necessarily an EIS, and (3) those 
that normally do not require either an  
EA or an  EIS. 

Identification of this third class of 
actions, termed "categorical 
exclusions," was required by 
8 1507.3(b](2)(ii) of the CEQ regulations. 
Section 1508.4 of the CEQ regulations 
defines a categorical exclusion a s  a 
"category of actions which do not 
individually or cumulatively have a 
significant effect on the human 
environment * * * and for which, 
therefore, neither an  environmental 
assessment nor an  environmental 
impact statement is required." The CEQ 
regulations permit agency discretion, in 
that "[aln agency may decide in its 
procedures or otherwise, to prepare 
environmental assessments * * * even 
though it is not required to do so. Any 
procedures under this section shall 
provide for extraordinary circumstances 
in which a normally excluded action 
may have a signficant environmental 
effect." Id. 

The DOE NEPA guidelines state that 
"DOE may add actions to or remove 
actions from the categories in section D 
based on experience gained during the 
implementation of the CEQ regulations 
and these guidelines." The last 
amendments to Section D were 
published on March 27,1989 (54 FR 
12474). Before that, amendments were 
published on December 15,1987 (52 FR 
47662), concurrently with republication 
of DOE's NEPA guidelines in their 
entirety. Under the DOE guidelines. 
substantive revisions are to be 
published in the Federal Register and 
adopted only after opportunity for 
public review (52 FR 476671. 

The amendments below concern 
categorical exclusions for certain 
actions under CERCLA or RCRA. 
However, it is the policy of DOE, where 
DOE remedial actions under CERCLA 
trigger the procedures set forth in NEPA, 
to integrate the procedural and 
documentation requirements of CERCLA 
and NEPA, wherever practical. The 
primary instrument for this integration 
*will be the Remedial Investigation1 
Feasibility Study (RI/FS) process, which 
will be supplemented, as needed, to 
meet the procedural and documentation 
requirements of NEPA. In addition, the 
public review processes of CERCLA and 
NEPA will be combined for RI/FS- 

NEPA documents, where appropriate. 
DOE also intends to establish, for cases 
where DOE corrective actions under 
RCRA trigger the procedures set forth in 
NEPA, a policy to integrate the 
procedural and documentation 
requirements of RCRA and NEPA, 
wherever practical. 

B. Amendments 

DOE proposes to amend Section D of 
its guidelines further by adding three 
categorical exclusions. The first 
categorical exclusion proposed is for 
removal actions under CERCLA 
(including those taken a s  final response 
actions and those taken before remedial 
action) and for actions similar in scope 
under RCRA (including those taken a s  
partial closure actions and those taken 
before corrective action). 

DOE proposes to limit this categorical 
exclusion to those actions that: (1) Are 
implemented clearly in accordance with 
applicable statutory and regulatory 
requirements and permits, (2) do not 
involve construction or expansion of 
waste disposal, recovery, or treatment 
facilities (including incinerators and  
facilities for treating surface water and 
groundwater), and (3) affect only areas 
previously determined not to be  , 

environmentally sensitive areas. 
Sensitive areas include archeological 
sites, critical habitats, floodplains, 
wetlands, and sole source aquifers. The 
proposed categorical exclusion includes 
examples of covered actions (such a s  
capping or other containment of 
contaminated soils or sludges; 
stabilization of berms, dikes, 
impoundments, or caps; and closing of 
surface impoundments). 

DOE uses the following CERCLA 
terms in this categorical exclusion: 
CERCLA section 101(23) defines 
"remove" or "removal" to mean the 
cleanup or removal of released 
hazardous substances from the 
environment, such actions as  may be 
necessary to monitor, assess, and 
evaluate the release or threat of release 
of hazardous substances, the disposal of 
removed material, or the taking of such 
other actions as may be necessary to 
prevent, minimize, or mitigate damage to 
the public health or welfare or to the 
environment, which may otherwise 
result from a release or threat of release. 
CERCLA section 101(24) defines 
"remedy" or "remedial action" to mean 
those actions consistent with permanent 
remedy taken instead of or in addition 
to removal actions in the event of a 
release or threatened release of a 
hazardous substance into the 
environment, to prevent or minimize the 
release of hazardous substances so  that 
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they do not migrate to cause substantial 
danger to present or future public health 
or welfare or the environment. CERCLA 
section 101(25)defines "respond" or 
"response" to mean remove, removal, 
remedy, and remedial action. 

In proposing to categorically exclude 
certain RCRA actions that are similar in 
scope to CERCLA removal actions, DOE 
uses the term "partial closure" as  
defined in 40 CFR 260.10 and "corrective 
action" as referred to in sections 3004 
(u) and [v),3008[h), and 9001-9010 of 
RCRA. 

This categorical exclusion is proposed 
because DOE believes that CERCLA 
removal actions and actions similar in 
scope under RCRA that are limited as 
described above do not have the 
potential for significant effects on the 
human environment. DOE intends to 
apply the categorical exclusion 
regardless of time or cost to implement 
the actions. DOE's presumption that 
these actions have no potential for 
significant environmental impact and 
therefore do not require preparation of 
an EA or EIS is independent of the 
extent of documentation or public 
review that may be provided under 
CERCLA or RCRA. 

The second categorical exclusion DOE 
proposes is for improvements to 
environmental control systems (e.g., 
changes to scrubbers in air quality 
control systems or ion-exchange devices 
in water treatment systems) that reduce 
the amount or concentration of 
regulated substances in air emissions or 
water effluents in order to comply with 
environmental permit conditions. DOE 
proposes that this categorical exclusion 
apply only if: (1) the improvements will 
be conducted within an  existing facility, 
(21 any substance captured or produced 
thereby during subsequent operations of 
the facility will be disposed of or 
otherwise released through existing 
facilities and clearly in accordance with 
applicable statutory and regulatory 
requirements and permits, or these 
substances will be recycled through 
existing permitted facilities, and (3) for 
any such substance identified within the 
definition of hazardous substances 
under section 101(14]of CEKCLA, there 
are applicable statutory or regulatory 
requirements or permits for its disposal, 
release or recycling. 

The third categorical exclusion DOE 
proposes is for site characterization and 
environmental monitoring activities 
(including the installation of field 
monitoring stations) under CERCLA or 
RCRA. This categorical exclusion would 
only apply to activities that: (I] Will not 
introduce or spread substances 
identified within the definition of 
hazardous substances under section 

lOl(14) of CERCLA, pollutants or 
contaminants as  defined by section 
101[33]of CERCLA, or non-native 
organisms: and (2) will affect only areas 
previously determined not to be 
environmentally sensitive areas. 
Sensitive areas include archeological 
sites, critical habitats, floodplains, 
wetlands, and sole-source aquifers. 

DOE proposes the categorical 
exclusions for improvements to 
environmental control systems and for 
CERCLA and RCRA site 
characterization and environmental 
monitoring activities because DOE 
believes that, under the conditions 
proposed for use of the categorical 
exclusions, the actions do not have the 
potential for significant effects on the 
human environment. 

Categorically excluding certain 
classes of actions from environmental 
analysis under NEPA only creates a 
rebuttable presumption that any such 
actions will not significantly affect the 
quality of the human environment. For 
those circumstances where DOE has 
reason to believe that a significant 
impact could arise from categorically 
excluded actions, DOE's NEPA 
guidelines provide that individual 
proposed actions will be reviewed to 
determine the appropriate level of NEPA 
documentation. 

DOE has consulted with CEQ 
regarding these proposed amendments 
in accordance with 40 CFR 1507.3. DOE 
has addressed CEQ's comments, and 
CEQ has no objection to publication of 
this Notice. 

Comments concerning the proposed 
amendments to section D of the DOE 
NEPA guidelines should be submitted to 
Carol M. Borgstrom a t  the address given 
above. 

Pending notice of final action on the 
proposed categorical exclusions in the 
Federal Register, the DOE will use the 
categorical exclusions set forth below 
on a n  interim basis, 

Issued in Washington, DC, on April 2. 1990. 

Peter N .  Brush, 
Acting Assistant Secretary, Environment, 
Safety and Health. 

The DOE NEPA Guidelines are hereby 
amended by adding the following at the 
end of section D: 

Classes of Actions Generally Applicable 
to All of DOE Normally Do Not Require 
EAs or EISs 

1. Removal actions under the 
Comprehensive Environmental 
Response, Compensation, and Liability 
~c t - (CERCLA)(including those taken i s  
final response actions and those taken 
before remedial action) and for actions 
similar in scope under the Resource 

Conservation and Recovery Act (RCRA) 
[including those taken as  partial closure 
actions and those taken before 
corrective action), where the actions: (1) 
Are implemented clearly in accordance 
with applicable statutory and regulatory 
requirements and permits, (2) do not 
involve constiuction or expansion of 
waste disposal, recovery, or treatment 
facilities (including incinerators and 
facilities for treating surface water and 
groundwater), and (3) affect only areas 
previously determined not to be  
environmentally sensitive areas. 
Sensitive areas include archeological 
sites, critical habitats, floodplains. 
wetlands, and sole source aquifers. 

These removal and similar actions 
could include, but are not limited to, the 
following types of actions: 

Excavation or consolidation of 
contaminated soils or materials from 
drainage channels or retention basins; 

Removal of drums, barrels, tanks, or 
other bulk containers that contain or 
may contain substances identified 
within the definition of hazardous 
substances under section 101(14] of 
CERCLA or pollutants or contaminants 
as  defined by section 101[33] of 
CERCLA; 

Removal of asbestos-containing 
materials from existing buildings in 
accordance with 40 CFR part 61 
[National Emission Standards for 
Hazardous Air Pollutants), subpart M 
(National Emission Standard for 
Asbestos]; 40 CFR part 763 (Asbestos], 
subpart G [Asbestos Abatement 
Projects); 29 CFR part 1910, subpart I 
(Personal Protective Equipment), part 
1910.134(Respiratory Protection]; 
subpart Z (Toxic and Hazardous 
Substances), part 1910.1001 (Asbestos, 
tremolite, anthophyllite, and actinolite): 
and 29 CFR part 1926 (Safety and Health 
Regulations for Construction), subpart D 
[Occupational Health and 
Environmental Controls), part 1926.58 
(Asbestos, tremolite, anthophyllite, and 
actinolite). 

Removal of polychlorinated 
biphenyl (PCB) items, such a s  
transformers or capacitors. PCB-
containing oils flushed from 
transformers, PCB-flushing solutions, 
and PCB-containing spill materials from 
buildings or other above-ground 
locations in accordance with 40 CFR 
part 761 (Polychlorinated Biphenyls 
Manufacturing, Processing, Distribution 
in Commerce, and Use Prohibitions); 

Storage of wastes in Department of 
Transportation approved containers or 
at storage facilities in compliance with 
RCRA pending treatment (including 
incineration], recovery, or disposal; 
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Treatment (including incineration), 
recovery, or disposal or wastes at 
existing permitted facilities for which, if 
they are Federal facilities, appropriate 
NEPA review has been completed; 

Repair or replacement of leaking 
containers; 

Capping or other containment of 
contaminated soils or sludges; 

Closing of man-made surface 
impoundments; 

In-situ stablization using 
conventional, widely-used technologies 
(e.g., $outing with cement) where 
consistent with existing long-term land-
use management plans for which 
appropriate NEPA review has been 
completed: 

Confinement or perimeter 
protection using dikes, trenches, ditches, 
or diversions; 

Stabilization of berms, dikes, 
impoundments, or caps; 

Drainage controls; 
Segregation of reactive wastes; 
Use of chemicals and other 

materials to neutralize wastes: 
Installation and operation of gas 

ventilation systems in soil to remove 

methane or other potentially explosive 
gases; 

Installation of fences, warning 
signs, or other security or site control 
precautions; 

Provision of an alternative water 
supply that does not involve new water 
sources. 

2. Improvements to environmental 
control systems [e.g., changes to 
scrubbers in air quality control systems 
or ion-exchange devices in water 
treatment systems) that reduce the 
amounts or concentrations of regulated 
substances in air emissions or water 
effluents in order to comply with 
environmental permit conditions, where: 
(1)The improvements will be conducted 
within an existing facility, (21any 
substance captured or produced thereby 
during subsequent operations of the 
facility will be disposed of or otherwise 
released through existing facilities and 
clearly in accordance with applicable 
statutory and regulatory requirements 
and permits, or these substances will be 
recycled through existing permitted 
facilities, and (3) for any such substance 
identified within the definition of 

hazardous substancesunder section 
101(14)of the Comprehensive 
Evnironmental Response, Compensation 
and Liability Act, there are applicable 
statutory or regulatory requirements or 
permits for its disposal, release, or 
recycling. 

3. Site characterization and 
environmental monitoring activities 
(including the installation of field 
monitoring stations) under the 
Comprehensive Response. 
Compensation and Liability Act 
(CERCLA) or Resource Conservation 
and Recovery Act, where the activities: 
(1)will not introduce or spread 
substances identified within the 
definition of hazardous substances 
under section 101(14)of CERCLA, 
pollutants or contaminants as defined 
by section 101(33)of CERCLA, or non-
native organisms; and (2) will affect 
only areas previously determined not to 
be environmentally sensitive areas. 
Sensitive areas include archeological 
sites, critical habitats, floodplains, 
wetlands, and sole-source aquifers. 
[FR Doc. 90-8023 Filed 9-5-90;8:45am] 
BILLING CODE 6450-014 
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DEPARTMENT OF ENERGY 	 notice published in the Federal Register 
on March 27,1989 (54 FR 12474). On 

Compliance With the Natlonal Ap,ril6,1990 (55 FR 13064), DOE 
Environmental Policy Act (NEPA); published a notice requesting comments 
Amendment8 to  DOE Guldellnee on additional proposed amendments to 

section D of its NEPA Guidelines. 
AGENCY: Department of Energy. Today's notice adopts the amendments 

ACTION: Notice of amendments to the proposed at that time, with certain 

Department of Energy's NEPA changes described below. 

Guidelines. 


11. Comments Received and DOE 
SUMMARY: The Department of Energy Responses 
(DOE) is amending section D of its Publication of the April 6,1990 notice 
NEPA Guidelines by adding to its list of began a 30-day period during which 

categorical exclusions three new public comment was invited. Two 

categorical exclusions that concern: (1) comment letters were received.

Certain removal actions under the 

Comprehensive Environmental A. Procedural Comments 

Response, Compensation, and Liability o n e  commenter asserted that any 

Act (CERCLA) and actions similar in categorical exclusions adopted by DOE 

scope under the Resource Conservation should be issued as binding regulations 

and Recovery Act (RCRA) and other 	 rather than as guidelines. This 

authorities: (2) improvements to commenter asserted further that 

environmental control systems that because DOE announced in the April 6, 

reduce the amounts and concentrations 1990 notice (55 FR 13084) its intention to 

of regulated substances in air emissions revise its NEpA Guidelines and publish 

and water effluents; and (3) site them for public comment as proposed 

characterization and environmental rules, the proposed categorical 

monitoring under CERCLA and RCRA. exclusions should be considered in the 

A categorical exclusion is a class of context of the overall revision of the 

DOE actions that normally do not Guidelines rather than in this isolated 

require the preparation of either an context. 

environmental impact statement or an In Secretary of Energy Notice (SEN) 

environmental assessment. These 15-90, dated February 5,1990, the 

amendments are necessary to establish Secretary of Energy directed that the 

categorical exclusions for actions that DOE NEPA Guidelines be revised and 

clearly have no potential for significant published for public comment as 

impact on the human environment. The proposed regulations using the notice 

intended effect is to facilitate the NEPA and comment procedures of the 

review for some environmental Administrative Procedure Act. DOE 

restoration and waste management expects to propose such regulations for 

activities. public comment in the near future. At 

EFFECTIVE DATE: September 7,1990. 	 that time, the three categorical 

exclusions adopted herein, as well as  all FOR FURTHER lNFORMATION CONTACt: 
l)ir~!~:lor, 	 excl118inns i~nd other (:11ro1~ ~ 0 ~ ~ ! 1 ~ ~ 0 1 1 1 ,  Ol'fi(:(!of 	 oth(:r (:~l(!gori(:~ll 

typical clusses of trclionn, will b(: subj(!c:lN~.;~IAoversight,U.S, ~ ) ~of ~ ~ ~ t ~ ~ ~ t 
Energy, 1000 Independence Avenue, to public Comment in the context of the 
SW., Washington, DC 20585, (202) proposed regulations. However, the 
5864600. need for DOE to use these three 

William J. Dennison, Acting Assistant categorical exclusions in the near term 
General Counsel for Environment. justifies their adoption at this time. 
U.S. Department of Energy. 1000 The same commenter suggested that 
Independence Avenue, SW., DOE should reconsider the promulgation 
Washington, DC 20585, (202) 586-6947. of the proposed categorical exclusions 

SUPPLEMENTARY 	INFORMATION: before certain questions are resolved 
regarding the integration of NEPA with 

I. Background 	 RCRA and CERCLA activities. The 
DOE originally published its NEPA commenter's concern was that the 

Guidelines in the Federal Register on adoption of the proposed exclusions 
March 28,1980 (45 F'R 20694). These could prejudice the outcome of the 
Guidelines implemented the procedural integration issue. 
provisions of NEPA as required by the It is DOE'S policy to integrate the 
Council on Environmental Quality procedural and documentation 
(CEQ) regulations (40 CFR parts 1500- requirements of CERCLA and NEPA, 
1508). These Guidelines were wherever practical, based on DOE'S 
subsequently revised a number of times assumption, in the absence of definitive 
and were republished in their entirety CEQ guidance to the contrary, that 
on December 15,1987 (52 F'R 47682). The NEPA applies to remedial activities 
Guidelines were further amended by a under CERCLA. DOE also intends to 

establish a similar policy to integrate the 
procedural and documentation 
requirements of RCRA and NEPA. DOE 
believes that the adoption of these 
categorical exclusions will not prejudice 
any subsequent resolution of the 
applicability issue. While DOE'S policy 
of integrating CERCLA and NEPA 
requirements is subject to change if 
necessary to be consistent with any 

subsequent CEQ guidance, the 
categoricaltoday are neededexclusions promulgatedto implement DOE'^ 

current policy efficiently. 
Finally, the commenter objected to the 

use of the proposed categorical 
exclusions on an interim basis pending 
their final adoption, on the basis that the 
CEQ regulations require that 
categorical exclusions and other NEPA 
procedures "shall be adopted only after an 
opportunity for public review and after 
review these regulations.,,(40Cm with the Act andby the Council for conformity 

150,.3[al.l 

DOE'S application of the proposed 
amendments on an interim basis was 
consistent with its previous practice. 
DOE consulted with CEQ regarding the 
proposed amendments published on 
April 6,1990, in accordance with 40 CFR 
1507.3. DOE addressed CEQ's comments 
and CEQ made no objection to the 
publication of the April 6,1990 notice. 
However, CEQ was not specifically 
asked for its opinion on whether the 
categorical exclusions could be used on 
an interim basis, and CEQ's approval of 
publication of the categorical exclusions 
was not an endorsement of such use. 
Because the categorical exclusions are 
today being finally adopted, DOE 
believes that there is no longer an issue 
rcq~iiring resolution. 

B. Cu~nnients011the I'rupoued 
~ategorical~ x c ~ u s ~ o n s  

1.Removal actions including those 
under CERCLA andsimilar actions 
under RCRA. Both commenters 
expressed overall concern about this 
categorical exclusion and asserted that 
the actions included have the potential 
for significant effects on the 
environment. One commenter cited 
three factors supporting this concern. 
First, the commenter said that DOE 
provided no justification to support its 
contention that the actions included in 
this exclusion do not have the potential 
for significant effects on the human 
environment. Second, the categorical 
exclusion was not limited to the actions 
illustrating the exclusion, and the 
commenter perceived the reference to 
"actions similar in scope under RCRA 
as  vague and imprecise. Third, because 
removal activities under CERCLA do not 
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require a Remedial Investigation/ 
Feasibility Study, the commenter 
regarded the exclusion of these actions 
from NEPA documentation as 
particularly significant when considered 
together with the breadth of the 
exclusion, which exceeded the scope of 
the removal actions described in the 
National Oil and Hazardous Substances 
Pollution Contingency Plan [NCP) (55 FR 
8843; March 8,1990.) 

DOE agrees that its intended 
application of this categorical exclusion, 
as  proposed in the April 6,1990 Federal 
Register notice, was too broad. In that 
notice, DOE stated that it intended to 
apply this categorical exclusion 
"regardless of time or cost to implement 
these actions." In addition, some of the 
examples of actions proposed to be 
categorically excluded exceeded the 
scope of examples of appropriate 
removal actions set forth in the recently 
revised CERCLA NCP regulations (55 FR 
8843; March 8,1990). 

However, the underlying 
determination that most actions 
described in this categorical exclusion 
do not have the potential for significant 
effects on the human environment is 
based on experience with many similar 
types of activities over the past several 
years. For example, DOE has 
considerable experience with 
excavating contaminated soils from 
drainage and other areas and capping 
contaminated soils or sludges, 
performing both types of actions to 
reduce contact with, or the migration of, 
hazardous substances, pollutants, and 
contaminants. This experience 
demonstrates that such actions do not 
have the potential for significant effects 
on Ihc humnn environment so long as 
t llc.y ilrrh c:irrric~tl 0111ill r~c:c:ordr~nccwith 
appropriate requiremc!nln. AS a 
this categorical exclusion would apply 
to excavation and capping actions only 
when accomplished in accordance with 
applicable statutory, regulatory, and 
permit requirements, including the 
requirements of DOE Orders. 

As a result of this comment, DOE 
intends to limit its application of this 
categorical exclusion to removal actions. 
under CERCLA (and actions similar in 
scope under RCRA and other 
authorities) that meet the statutory 
limits and exemptions set forth in the 
NCP regulations. These limits for 
removal actions (other than those 
authorized under section 104(b) of 
CERCLA) are: The actions shall not 
either (1) cost more than $2 million or (2) 
take longer than 12 months from the 
time that activities begin on-site. 
Exemptions to these cost and time limits 
can be applied when "(i) there is an 

immediate risk to public health or 
welfare or the environment; continued 
response actions are immediately 
required to prevent, limit, or mitigate an 
emergency; and such assistance will not 
otherwise be provided on a timely basis; 
or [ii) continued response action is 
otherwise appropriate and consistent 
with the remedial action to be taken," 
155FR 8843; March 8,1990). 

The language of this categorical 
exclusion has been revised to 

more closely the language 
used in the CERCLA NCP regulations. 
~ h ,phaseuand other has 

been inserted to make clear that there 
are other authorities under which DOE 

take similar actions. In addition, 
two proposed removal actions-the 
removal of polychlorinated biphenyl 
items and the removal of asbestos- 
containing material-have been 
deleted from the list of examples of 
removal actions under CERCLA and 
established as separate categorical 
exclusions, so as not to imply 
inadvertently an overly broad scope for 
removal actions under CERCLA and 
because these activitiesare not always 
pedormed as RCRA or CERCLA 
activities. 

does not agree with the comment 
that an unreasonably broad 
exclusion is created by the use of a 
n~ninclusive list of examples of 
excluded removal actions. In providing a 

list examples that is
but "Ot has 
the lead set in the CERCLA NCP 
regulations, which sets forth a list of 

that is 

"exhaustive." (55 8&43;March 
lm.) 

Both commcnters expre~sed concern 
rc:gclrding the HCOPC! of Ih(! thrc!c! 
limitations proposed to apply to this 
categorical exclusion. These limitations 
provided that removal actions be 
categorically excluded only where the 
actions: "[I) are implemented clearly in 
accordance with applicable statutory 
and regulatory requirements and 
permits, (2) do not involve construction 
or expansion of waste disposal, 
recovery, or treatment facilities 
(including incinerators and facilities for 
treating surface water and 
groundwater), and (3) affect only areas 
previously determined not to be 
environmentally sensitive areas. 
Sensitive areas include archeological 
sites, critical habitats, floodplains, 
wetlands, and sole source aquifers." In 
the discussion that follows, these 
limitations will be referred to as  
"limitation 1.""limitation 2," and 
"limitation 3," respectively. 

One commenter asserted that 
limitation 1did not ensure the absence 
of deleterious environmental impacts 
because of gaps in regulations. The 
other commenter asserted that limitation 
1is unnecessary because removal 
actions under CERCLA or RCRA must 
be in compliance with the law. 

In response to these comments, 
limitation 1has been revised to restrict 
application of the categorical exclusion 
to only those actions that "would not 
threaten a violation of applicable 
statutory, regulatory, and permit 
requirements, including requirements of 
DOE Orders." The revised language 

to the CEQ 
regulations at 40 CFR 1508.27(b)(10), 
which provide guidance on determining 
the severity of environmental impact. 

One commenter asserted that 
limitation 2 is inadequate because it 
does not include as  a disqualifying 
factor the construction of waste storage 
facilities, which is particularly important 
when removal actions include the 

of what the 'Ommenter 

described as  "virtually unlimited 
quantities of wastes for virtually 
unlimited periods of time." 

DOE has determined not to change 
limitation 2 in the manner suggested by 
the commenter. However, in response to 
the substance of the comment, DOE has 
deleted the storage of waste pending 
treatment, recovery or disposal as  a 
separate example within this categorical 
exclusion, Storage of wastes has been 
added to another example, and is 
categorically excluded only if it occurs 
at -existing facilities permitted for the 
type of waste resulting from the removal 
action, where needed to reduce the 
likelihood of human, animal, or food 
chain exposure." 

1301 h c:om~lic!ntc:ra IIHH(!I.IP(J I hut 
limitation 3 as proposed wan 
inadequate. The commenters preferred a 
more expansive definition of 
"environmentally sensitive areas" and 
made a number of suggestions in that 
regard. DOE has adopted these 
suggestions, with one exception. DOE 
has chosen not to include "population 
centers" in the definition of 
environmentally sensitive areas, 
because DOE believes that, considering 
the three limitations applied to the use 
of the categorical exclusions, 
populations centers are not threatened. 
DOE has limited the definition of 
environmentally sensitive areas to those 
areas that legislation and Executive 
Orders have recognized as deserving of 
special protection. 

One commenter noted that the 
proposed categorical exclusion failed to 
explain when and how the 



37176 Federal Register / Vol. 55, No. 174 / Friday, September 7, 1990 / Notices 

determination of environmental limit its exclusion to actions carried out situations in which there would be no 
sensitivity would be made. All three of in accordance with "appropriate state "effect on future groundwater 
the limitations discussed above, when and local requirements, including remediation and where needed to 
applicable to a categorical exclusion, certification of removal contractors and reduce migration" of hazardous 
function as threshold limitations. Their technicians." DOE has not adopted the substances, pollutants or contaminants 
applicability must be established before second comment because not all DOE into soil, groundwater, surface water, or 
any determination is made that a operations are legally subject to OSHA air. 
particular action falls within the oversight. However, the categorical Closing of man-made surface 
categorical exclusion, and their exclusion has been revised to include, in impoundments.The commenter objected 
consideration must be documented. addition to 29 CFR 1926.58, compliance to the categorical exclusion of this 

One letter commented on most of the with "other appropriate OSHA action based on the assertion that such 
examples listed in this proposed standards in title 29, chapter XVII of the actions are not considered appropriate 
categorical exclusion. The following CFR" as a condition of its application. removal actions under the CERCLA NCp 
discussion describes each of these DOE has adopted for its operations the regulations and could have substantial 
comments that has not already been redat ions  issued Pursuant to OSHA impacts. On the basis of this comment, 
addressed. and is currently working with Federal DOE has revised the description of the 

Excavation or consolidation of OSHA officials to improve DOE'S action to limit its exclusion to situations 
contaminated soils, etc. The ~0II'ltnenter program for oversight and inspection of in which such action is needed to 
asserted that this action should not be worker health and safety. maintain the integrity of the 
categorically excluded because soil or Removal of pol~chlorinatedbiphen~l impoundment, to be consistent with 
sediment removal can, under certain (PCB) items, etc. The commenter language used in the CERCLA NCP 
circumstances, accelerate groundwater suggested that this action be limited to regulations.
contamination and because the action those situations in which there is an In-situ stabilization, etc. The
as proposed exceeds the "excavation or imminent threat of fire or offsite release, commenter objected to the categorical 
consolidation" activity described as 	 because the disposal of PCB materials exclusion of this action in the manner
appropriate in the CERCLA NCP 	 offers a range of alternatives. This 
regulations. DOE has revised the 	 categorical exclusion, however, applies 

proposed, because of the lack of clarity 

description of this action to limit it to 	 only to the removal of the PCB items, 
concerning what documentation or 
considerations would constitute a land- 

areas "that are not receiving and not their disposal. of use management plan, and because the 
contaminated surface or waste water" removed PCB items would be subject to characterization of such actions asand "where surface or groundwater further NEPA review unless such removal actions might eliminate review 
would not collect" to eliminate the disposal fell within the Scope of another under environmental statutes other than possibility of accelerating groundwater categorically excluded action, such as NEPA. After considering thesecontamination. DOE has further limited the one described in paragraph l.c.(16) comments, DOE has determined toexcluded actions of this type to those of the amendments being adopted today. delete this example, DOE may, however,that "would reduce the spread of, or Treatment (including incineration), redefine the action and include it in thedirect contact with, the contamination" 	 recovery, or disposalof wastes, etc. The 

cornmenter asserted that the categorical proposed NEPA regulations that will beto be consistent with language used in published for comment in the near the CERCLA NCP regulations. exclusion of this action is unnecessary 
Removal of drums, barrels, tanks, etc. because it appears to include a future. 

The commenter stated that there would requirement for NEPA review where Confinement or perimeter protection, 
be no objection to this categorical such review has already occurred. On etc. In response '0 a ~omment that the 

exclusion if it were limited to small- the other hand, the commenter would extent of such actions should be limited, 

RCHIC!removal ~ c t i o n ~  object to the categorical exclusion of has limited theor the threat of a 
1 1 . A i : o v 0~ will Ihin rrction if  i t  were interpreted to exclusion of this action to situations in 
apply the CERCLA statutory limitations, exclude NEPA review of actione that which is "nec!dedto 
which limit the dollar amount and the would result in significant changes in the 'pread Or direct 'Ontact with*the 
duration of categorically excluded the operations of a waste facility. In contamination." 
removal actions under CERCLA, and 	 response to this comment, DOE has Stabilization of berms, dikes, etc. This 
exemptions. In response to this deleted the requirement that such action has been revised to adopt the 
comment, DOE has further limited this actions be carried out at "existing commenter's suggestion that 
exclusion to situations in which the permitted facilities for which, if they are "stabilization" not include.any 
action "would reduce the likelihood of federal facilities, appropriate NEPA expansion of the affected structures. 
spillage, leakage, fire, explosion, or review has been completed" and added Dminage controls. In response to a 
exposure to humans, animals, or the language to limit excluded actions to comment that this action should be 
food chain." those that are carried out at  "existing narrowed, the description of this action 

Removal of asbestos-containing facilities permitted for the type of waste has been revised to conform 
materials, etc. The commenter stated it resulting from the removal action, where substantially to a similar removal action 
would not object to the categorical needed to reduce the likelihood of in the CERCLA NCP regulations. 
exclusion of this action provided that human, animal, or food chain exposure." Use of chemicals and other materials 
language were added to require Capping or other containment of to neutralize wastes. This action has 
compliance with state and local contaminated soils or sludges. The been limited to the neutralization of pH, 
requirements, including certification of commenter objected to the categorical as suggested by the comrnenter. 
removal contractors and technicians, exclusion of this action because such Installation and operation of gas 
and oversight by Federal or authorized actions could reduce or eliminate the ventilation systems, etc. The commenter 
state Occupational Safeky and Health use of long-term remedial alternatives. pointed out that the "potentially 
Administration (OSHA) inspectors. In As a result of this comment, DOE has explosive gases" referred to in this 
response to the first point, DOE has revised the description of this action to action could include toxic gases or be 
revised the description of this action to limit its categorical exclusion to associated with toxic and/or radioactive 

http:1926.58
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co-contaminants. The commenter 
indicated, however, that there would be 
no objection to the categorical exclusion 
of this action if it were limited to 
"situations involving methane or 
petroleum vapors without any toxic or 
radioactive co-contaminants, and where 
appropriate filtration or gas treatment 
was in place." The description of this 
action has been revised in accordance 
with this comment. 

2. Improvements to environmental 
control systems. One commenter 
expressed the view that two changes 
should be made to this categorical 
exclusion if it were adopted. The 
commenter suggested that the phrase, 
"within an existing facility," be changed 
to "within an existing plant or structure" 
because the term "facility" could be 
interpreted to encompass an entire site. 
DOE agrees with this comment and has 
revised the phrase to "within an existing 
building or structure." The commenter 
also believed that this categorical 
exclusion should be limited to situations 
where there is a clear net environmental 
benefit and where source reduction and 
waste minimization alternatives have 
been considered. The commenter was 
concerned that the categorical exclusion 
of these improvements would eliminate 
an opportunity to consider various 
alternatives and impacts. 

In response to this concern, DOE has 
restricted the scope of this categorical 
exclusion by applying the three 
limitations discussed above, which were 
previously applicable only to the 
categorical exclusion dealing with 
removal actions. DOE disagrees that the 
categorical exclusion of such 
improvements will eliminate the 
opportunity to consider alternatives. 
DOE directives (such as  the DOE Orders 
for the Department's environmental 
protection program, hazardous and 
radioactive mixed waste program, and 
radioactive waste management) require 
development and implementation of 
waste minimization programs. In 
addition, on June 27, 1990, DOE issued a 
waste reduction policy statement to 
consolidate these minimization 
requirements and to initiate a pollution 
prevention program. 
3.Site characterization and 

environmentalmonitoring activities. 
One commenter expressed the belief 
that the terms "site characterization" 
and "environmental monitoring" should 
be defined if this categorical exclusion 
were adopted. In response to this 
comment and as a result of DOE'S own 
consideration of how best to clarify the 
scope of this exclusion, it has been 
revised to list as examples 11 specific 

activities that could qualify for the 
categorical exclusion. -
111. Other Revisions to the Proposed 
Amendments 

In addition to revisions made in 
response to comments and other 
revisions already discussed. DOE has 
made a number of editorial, stylistic and 
format revisions. DOE has also made 
the following substantive changes for 
clarity and consistency. 

As previously indicated, DOE has 
clarified the three limitations applicable 
to the first categorical exclusion, and 
has applied them to the second 
categorical exclusion as  well. The 
phrase "construction or expansion" in 
proposed limitation 2has been revised 
to read "construction or major 
expansion." This revision was made 
because DOE believes that the minor 
expansion of a waste facility consistent 
with permit requirements does not have 
the potential for significant effects on 
the human environment. 

DOE has added two actions to the list 
of examples of categorically excluded 
actions. One example-use of chemicals 
and other materials to retard the spread 
of a release or to mitigate its effect 
under certain limited circumstances-is 
also listed in the CERCLA NCP 
regulations. DOE believes that the 
second example-removal of an 
underground storage tank in certain 
limited circumstances-is consistent 
with the intent of the proposed 
categorical exclusion. 

DOE has revised one example of a 
categorically excluded removal action. 
The example as  proposed. "segregation 
of reactive wastes," has been revised to 
read "segregation of wastes that react 
with one another to result in adverse 
environmental impacts" for clarification. 

The second categorical exclusion, a s  
proposed, involved improvements to 
environmental permit conditions. DOE 
has expanded this exclusion to include 
improvements made to lower emissions 
or effluents regardless of whether the 
action is motivated by a permit 
requirement. This revision does not 
affect the scope and nature of the types 
of improvements categorically excluded. 

DOE has again consulted with CEQ 
regarding these amendments to section 
D of DOE'S NEPA Guidelines, in 
accordance with 40 CFR 1507.3.CEQ has 
found that these amendments set forth 
procedures that are in conformance with 
NEPA and the CEQ regulations. 
Therefore, DOE adopts these 
amendments to Section D of its NEPA 
Guidelines, effective immediately. 

Issued in Washington, DC, on August 31, 
1m. 
Paul L. Ziemer, 

Assistant Secretary, Environment. Safety and 

Health. 


Section D of the DOE NEPA 
Guidelines is amended by adding the 
following items a t  the end of the 
subsection entitled "Classes of Actions 
Generally Applicable to All of DOE" 
under the column entitled "Normally Do 
Not Require EAs or EISs": 
I.The removal actions and other 

actions described below, if it is 
determined that such an action wouid 
not threaten a violation of applicable 
statutory, regulatory, or permit 
requirements, including requirements of 
DOE Orders; would not require siti1.g 
and construction or major expansion of 
waste disposal, recovery, or treatment 
facilities (including incinerators and 
facilities for treating wastewater, 
surface water, or groundwater); and 
would not adversely affect 
environmentally sensitive areas a s  
defined in Paragraph 4 below: 

a. Removal of asbestos-containing 
materials from existing buildings in 
accordance with 40CFR Part 61 
(National Emission Standards for 
Hazardous Air Pollutants), Subpart M 
(National Emission Standards for 
Asbestos); 40CFR Part 763 [Asbestos), 
Subpart G (Asbestos Abatement 
Projects); 29CFR Part 1910,Subpart I 
(Personal Protective Equipment), 
8 1910.134(Respiratory Protection]; 
Subpart Z (Toxic and Hazardous 
Substances), 5 1910.1001 (Asbestos, 
tremolite, anthophyllite and actinolite); 
29CFR Part 1926 (Safety and Health 
Regulations for Construction], Subpart D 
(Occupational Health and 
Environmental Controls), 1926.58 
(Asbestos, tremolite, anthophyllite, and 
actinolite), a11d other appropriate OSHA 
standards in title 29,chapter XVII of the 
CFR, and appropriate state and local 
requirements, including certification of 
removal contractors and technicians. 

b. Removal of polychlorinated 
biphenyl (PCB)-containing items, such as 
transformers or capacitors. PCB- 
containing oils flushed from 
transformers, PCB-flushing solutions, 
and PCB-containing spill materials from 
buildings or other aboveground 
locations in accordance with 40CFR 
part 761 (Polychlorinated Biphenyls 
Manufacturing. Processing, Distribution 
in Commerce, and Use Prohibitions). 

c. Removal actions under the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA) (including those taken as 
final response actions and those taken 
before remedial action) and actions 
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similar in scope under the Resource 
Conservation and Recovery Act [RCRA) 
and other authorities (including those 
taken as partial closure actions and 
those taken before corrective action]. 
These actions could include, but are not 
limited to, the following types of actions: 

(1)Excavation or consolidation of 
contaminated soils or materials from 
drainage channels, retention basins, 
ponds, and spill areas that are not 
receiving contaminated surface water or 
wastewater, where surface water or 
groundwater would not collect, and 
where such actions would reduce the 
spread of, or direct contact with, the 
contamination; 

(2)Removal of drums, barrels, tanks, 
or other bulk containers that contain or 
may contain substances identified 
within the definition of hazardous 
substances under section 101[14] of 
CERCLA, or pollutants or contaminants 
as defined by section 101(33) of 
CERCLA, or hazardous wastes under 40 
CFR part 261, where such actions would 
reduce the likelihood of spillage, 
leakage, fire, explosion, or exposure to 
humans, animals, or the food chain; 

(3)Removal of an underground 
storage tank, including its associated 
piping and underlying containment 
systems, in compliance with 40 CFR part 
280, where such action would reduce the 
likelihood of spillage, leakage, or the 
spread of, or direct contact with, 
contamination; 

(4)Repair or replacement of leaking 
containers; 

(51 Capping or other containment of 
contaminated soils or sludges where the 
capping or containment would not affect 
future groundwater remediation and 
where needed to reduce migration of 
s~~l~st~~nc:ctnidontific:d within the 
clcfinition of hazi~rdou~sub~tancen 
under section 101(14) of CERCLA, or 
pollutants or contaminants as  defined 
by section 101(33] of CERCLA, into soil, 
groundwater, surface water, or air; 

(6)Drainage or closing of man-made 
surface impoundments where needed to 
maintain the integrity of the structure: 

(71 Confinement or perimeter 
protection using dikes, trenches, ditches, 
or diversions, where needed to reduce 
the spread of, or direct contact with, the 
contamination; 

(8) Stabilization, but not expansion, of 
berms, dikes, impoundments, or caps 
where needed to maintain the integirty 
of the structures; 

(9)Drainage controls (e.g., run-off or 
run-on diversion] where needed to 
reduce offsite migration of substances 
identified within the definition of 
hazardous substances under section 
101[14) of CERCLA, or pollutants or 
contaminants as defined by section 

101[33) of CERCLA, or to prevent 
precipitation or run-off from other 
sources from entering the release area 
from other areas; 

[lo] Segregation of wastes that react 
with one another to result in adverse 
environmental impacts; 

(11)Use of chemicals and other 
materials to neutralize the pH of wastes; 

(12)Use of chemicals and other 
materials to retard the spread of the 
release or to mitigate its effects, where 
the use of such chemicals would reduce 
the spread of, or direct contact with, the 
contamination; 

(13)Installation and operation of gas 

ventilation systems in soil to remove 

methane or petroleum vapors without 

any toxic or radioactive co- 

contaminants, and where appropriate 

filtration or gas treatment is in place; 


(14)Installation of fences, warning 
signs, or other security or site control 
precautions, where humans or animals 
have access to the release; 

(15) Provision of an alternative water 
supply that would not create new water 
sources where necessary immediately to 
reduce exposure to contaminated 
household or industrial use water and 
continuing until such time as  local 
authorities can satisfy the need for a 
permanent remedy; and 

(16) Treatment (including 
incineration], recovery, storage, or 
disposal of wastes at existing facilities 
permitted for the type of waste resulting 
from the removal action, where needed 
to reduce the likelihood of human, 
animal, or food chain exposure. 

2. Improvements to environmental 
control systems (e.g., changes to 
scrubbers in air quality control systems 
or ion-exchange devices and other 
filtration processes in water treatment 
systems) that reduce the amounts or 
concentrations of regulated substances 
in air emissions or water effluents, if [a) 
the improvements would be conducted 
within an existing building or structure; 
(b) any substance captured or produced 
thereby during subsequent operations of 
the environmental control systems 
would be recycled, released, or 
otherwise disposed of within existing 
permitted facilities; [c) for any such 
substance indentified within the 
definition of hazardous substances 
under section 101(14] of CERCLA that is 
collected or produced in increased 
quantity or was not previously collected 
or produced, there are applicable 
statutory or regulatory requirements or 
permit conditions for itq disposal, 
release, or recycling; and [dl it is 
determined that such improvement 
would not threaten a violation of 
applicable statutory, regulatory, or 
permit requirements, including 

requirements of DOE Orders: would not 
require siting and construction or major 
expansion of waste disposal, recovery, 
or treatment facilities (including 
incinerators and facilities for treating 
wastewater, surface water, or 
groundwater]; and would not adversely 
affect environmentally sensitive area8 
as defined in paragraph 4 below. 

3. Site characterization and 
environmental monitoring, including 
siting, construction, or operation of 
characterization and monitoring 
devices, under CERCLA and RCRA, if 
the activities would not introduce or 
cause the inadvertent or uncontrolled 
movement of hazardous substances as 
defined in section 101(14] of CERCLA, 
pollutants or contaminants as  defined in 
section 101(33]of CERCLA, or non- 
native organisms, and would not 
adversely affect environmentally 
sensitive areas as defined in paragraph 
4 below. Activities covered include but 
are not limited to: 

a. Geological and engineering surveys 
and mapping, including the 
establishment of survey marks; 

b. Installation and operation of field 
instruments, such as stream-geuging 
stations or flow-measuring devices, 
telemetry systems, geochemical 
monitoring tools, geophysical 
exploration tools, and drilling of slim 
core holes; 

c. Drilling of groundwater or vadose 
(unsaturated) zone sampling and 
monitoring wells; 

d. Well logging; 
e. Aquifer response testing; 
f. Installation and operation of water- 

level recording devices in wells; 
g. Installation of ambient air 

moniloring equipment; 
h. Sumpling and churtlcterizution of 

water, soil, rock and contaminants; 
i. Sampling and characterization of 

water effluents, air emissions, or solid 
waste streams; 

j. Installation of meteorological towers 
and associated activities, including 
assessment of potential wind energy 
resources; and 

k. Sampling of flora or fauna. 
4. For purposes of paragraphs 1 

through 3 above, areas considered to be 
environmentally sensitive include: 

a. Property [e.g., sites, buildings, 
structures, objects] of historic, 
archeological, or architectural 
significance, as officially designated by 
Federal, state, or local governments, 
including those eligible for listing on the 
National Register of Historic Places; 

b. Potential habitat [including critical 
habitat] of Federally-listed endangered. 
threatened, proposed. or candidate 
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species or of state-listed endangered 
and threatened species; 

c. Floodplains and wetlands; 
d. Natural areas such as Federally- 

and state-designated wilderness areas, 
National Parks, National Natural 
Landmarks, Wild and Scenic Rivers, 
coastal zones, state and Federal wildlife 
refuges, and marine sanctuaries; 

e. Prime agricultural lands; and 
f. Special sources of water (such as 

Class I groundwater, sole-source 
aquifers, wellhead protection areas and 
other water sources that are vital in a 
region). 

[FRDoc.W21103 Filed 9-6-40; 8:45 am] 
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DEPARTMENT OF ENERGY

10 CFR Part 1021

National Environmental Policy Act
Implementing Procedures

AGENCY: Department of Energy.
ACTION: Proposed rule.

SUMMARY: The Department of Energy
(DOE) proposes to revise the existing
rule at 10 CFR part 1021, entitled
"Compliance with the National
Environmental Policy Act," to
incorporate revised provisions of DOE's
Guidelines for Implementing the
Procedural Provisions of the National
Environmental Policy Act (NEPA). The
DOE NEPA Guidelines were last
published.in full in the Federal Register
on December 15, 1987 (52 FR 47662). The
proposed new rule incorporates changes
required by certain policy initiatives
instituted by the Secretary of Energy to
facilitate participation of the public and
affected states in the NEPA process for
proposed DOE actions, and to develop a
revised and expanded list of typical
classes of actions, including categorical
exclusions. A categorical exclusion is a
class of actions that normally do not
require the preparation of either an
environmental impact statement or an
environmental assessment.
DATES: Written comments on the
proposed rule (revising the DOE NEPA
Guidelines) should be submitted on or
before December 17, 1990, to ensure
their consideration. A public hearing
will be held on Wednesday, December
5, 1990, beginning at 9:30 a.m. local time
at the address indicated below.
Requests to speak at the hearing should
be received by 4:30 p.m. local time on
Monday, December 3, 1990. Later
requests will be accommodated to the
extent practicable.
ADDRESSES: Written comments on the
proposed rule and requests to speak at
the public hearing should be submitted
to Carol M. Borgstrom, Director, Office
of NEPA Oversight, EH-25, U.S.
Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585; or may be hand-
delivered to the same address on
workdays between the hours of 8'a.m.
and 4:30 p.m.

The public hearing will be held at the
U.S. Department of Energy, room GJ-
015, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC 20585. Speakers are
requested to bring two copies of their
statement to the hearing. Copies of the
transcript of the public hearing, and any
additional public comments received,
may be reviewed at the DOE Freedom of

Information Reading Room, room 1E-
190, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC 20585 (202) 586-6020.
FOR FURTHER INFORMATION CONTACT.
Carol M. Borgstrom, Director, Office of
NEPA Oversight, EH-25, U.S.
Department of Energy, 1000
Independence Avenue SW.,
Washington, DC 20585, (202) 586-4600.
SUPPLEMENTARY INFORMATION:

I. Background
DOE originally published its NEPA

Guidelines on March 28, 1980 (45 FR
.20694). These Guidelines implemented
the procedural provisions of NEPA as
required by the Council on
Environmental Quality (CEQ)
regulations (40 CFR parts 1500-1508).
The Guidelines were subsequently
revised a number of times and were
republished in their entirety on
December 15, 1987 (52 FR 47662). The
Guidelines were further amended on
March 27, 1989 (54 FR 12474) and on
September 7, 1990 (55 FR 37174).

DOE's existing regulations at 10 CFR
part 1021 were published as a final rule
on August 6, 1979 (44 FR 45918). They
adopted the then recently-promulgated
CEQ Regulations (published on
November 29, 1978 (43 FR 55978)) and
revoked the NEPA regulations
previously promulgated by DOE's
predecessor agencies, because they
were inconsistent with the CEQ
Regulations.

On June 27, 1989, the Secretary of
Energy announced a ten-point initiative
to ensure that all DOE activities are
carried out in full compliance with the
letter and spirit of environmental
statutes and regulations. In order to
implement this initiative as it relates to
NEPA, the Secretary issued Secretary of
Energy Notice (SEN) 15-90 on February
5, 1990. SEN-15-90 directed significant
changes in DOE policies and procedures
for complying with NEPA, including
revising provisions of the DOE NEPA
Guidelines and publishing the revised
provisions for public comment as
proposed regulations using the notice
and comment as proposed regulations
using the notice and comment
procedures of the Administrative
Procedure Act (5 U.S.C. 551 et seq.).

II. Purpose
The purpose of the proposed rule is to

revise the provisions of the DOE NEPA
Guidelines to incorporate the changes
directed by SEN-15-90 and other
changes to provide more specificity and
detail to the Guidelines; and to codify
the results as regulations at 10 CFR part
1021. By issuing its NEPA Guidelines as

regulations that will be published in the
Code of Federal Regulations, DOE will
ensure that its NEPA procedures are
more accessible to the public.

The changes to the Guidelines
directed by SEN-15-90 focus on
improving the clarity and consistency of
DOE NEPA policies and procedures, and
on facilitating public participation,
including that of affected states, in
DOE's NEPA compliance activities. In
particular, SEN-15-90 directed that the
Guidelines be revised to include:

e A new agency policy for developing
and updating site-wide NEPA
documents (a site-wide NEPA document
is defined in proposed § 1021.104(b) as a
broad-scope environmental impact
statement (EIS) or environmental .
assessment (EA) that identifies and
assesses the individual and cumulative
impacts of the continuing and
reasonably foreseeable future actions at
a DOE site);

* A revised and expanded list of
categorical exclusions formulated to
minimize the need for subjective
judgment;

e The elimination of a DOE document
generally referred to as a NEPA
"memorandum-to-file," which DOE has
used to document a determination (other
than a categorical exclusion) that
neither an EIS nor and EA is required
for a proposed action;

* A requirement that DOE hold public
scoping meetings for all EISs and public
hearings for all draft EISs;

* Provisions for the public availability
of all EIS implementation plans and all
analyses made to determine whether a
supplement to an EIS is required;

• Provisions for notifying states of
determinations to prepare an EA or an
EIS for all proposed DOE projects in the
states; and

* Provisions allowing states an
opportunity to comment on EAs for
proposed DOE projects in the state prior
to DOE approval of the EA.

The proposed rule published today
reflects these changes. The proposed
rule.also includes revisions to the DOE
NEPA Guidelines that provide more
detail; and specificity to the DOE NEPA
process.

III. Discussion

This section briefly describes the
contents of each subpakrt of the proposed
rule, followed by a discussion of the
major differences between the subpart
and its counterparts in the DOE NEPA
Guidelines and the existing regulations

* at 10 CFR part 1021.
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Subpart A-General

Proposed subpart A states the
purpose, policy, and applicability of the
proposed regulations. It also adopts the
CEQ Regulations and defines the terms
and acronyms used in the proposed rule.
Proposed subpart A corresponds to the
"Purpose" sections of the Guidelines
and of the existing regulations at 10 CFR
part 1021.

Proposed § 1021.101 contains a policy
statement in which DOE makes a
commitment to follow the letter and the
spirit of NEPA, to comply fully with the
CEQ Regulations,.and to apply NEPA
early in the planning stages of proposed
DOE actions. Proposed § 1021.102(b)
limits the application of the proposed
rule to DOE actions affecting the
environment of the United States and its
territories and possessions, and
identifies those regulations and the
Executive Order that control actions
having environmental effects outside the
United States, its territories and
possessions. Proposed § 1021.104
defines the terms, abbreviations, and
acronyms used in the proposed rule, and
incorporates the definitions used in the
CEQ Regulations.

DOE is proposing to revise the
existing regulations at 10 CFR part 1021
by striking the current text and
replacing it with the proposed rule. The
proposed rule does not incorporate the
provisions of existing § 1021.1 that
restate basic NEPA legislative policy or
the provision of the existing § 1021.3
that revokes the NEPA regulations of
DOE's predecessor agencies.

Subpart B-DOE Planning and
Decisionmaking

Proposed subpart B establishes NEPA
requirements for the planning stage of
proposed DOE actions, and specifies
how DOE will coordinate its NEPA
review with respect to general and
specific types of decisionmaking. The
specific types of decisionmaking
covered by this subpart are interim
actions (40 CFR 1506.1); research,
development, demonstration, and
testing; rulemaking; adjudicatory
proceedings; the applicant process; and
procurements and financial assistance.
Proposed Subpart B defines, with
respect to each of these decisionmaking
activities, the timing requirements for
initiating the NEPA process and for
completing an EIS or EA, if required, as
well as requirements for including NEPA
documentation in records of
decisionmaking.

Proposed subpart B sets forth
substantially the same requirements as
are now found in section B and § A.1
(DOE Process) and § A.2 (Applicant

Processes) of the Guidelines, which are
combined into a single subpart and
separated from the procedural
requirements that are grouped in
proposed subpart C.

Section 1021.211-Interim Actions
This proposed section contains

requirements not present in the
Guidelines. This section would prohibit
any action being taken on a DOE
proposal that is the subject of an EIS,
before issuance of the record of decision
(ROD), unless the action qualifies as an
interim action under 40 CFR 1506.1.
Further, this section prohibits the
categorical exclusion of any action that
is covered by, or is a part of, a DOE
proposal that is the subject of an EIS
unless such action qualifies as an
interim action under 40 CFR 1506.1 or is
otherwise covered by an existing EIS or
EA.

Section 1021.215--Applicant Process;
Section 1021.216-Procurement and
Financial Assistance

These proposed sections would
reorganize the requirements of the
Guidelines to separate DOE regulatory
actions from actions involving the
transfer of funds. Proposed § 1021.215
includes the same requirements set forth
in § B.3(c)(3) of the Guidelines regarding
regulatory matters, while proposed
§ 1021.216 includes the same
requirements set forth in § B.3(c)(2) of
the Guidelines regarding "major system
acquisition projects involving selection
of sites and/or process by competitive
procurements." In addition, proposed
§ 1021.216 would apply these
requirements to applications for
financial assistance. Certain of the
requirements would be applicable as
well to sole and limited source
procurements and noncompetitive
awards of financial assistance.
Proposed § 1021.216 also introduces new
terminology. The "environmental
critique" referred to in proposed
§ 1021.216(d) is identical to the"environmental impact analysis"
referred to in § B.3(c){2)(iii) of the
Guidelines, and the term "environmental
synopsis" used in proposed
§ 1021.216(h) denotes the same
document referred to in § B.3(c)(2)(iv) of
the Guidelines as a "selection
statement."

Subpart C-Implementing Procedures
Proposed subpart C contains

procedural requirements for compliance
with NEPA. It details requirements for
the public availability of documents and
for public participation in the NEPA
process; the preparation of EAs and
findings of no significant impact; and the

preparation of ElSs, including
requirements for scoping,
implementation plans, mitigation plans,
records of decisions, supplements to
EISs, the programmatic and site-wide
EISs. Proposed subpart C also describes
procedures to be followed when
classified or confidential information is
present in NEPA documentation, and
establishes standards for the
coordination of NEPA compliance with
other environmental review
requirements and with other Federal
agencies. Finally, proposed subpart C
describes the circumstances under
which variances from the proposed rule
may be permitted, and the requirements
associated with such variances.

Proposed subpart C contains
provisions that are similar to § A.4
(Scoping) and section C of the
Guidelines. In response to SEN-15-90, it
omits the provisions in § A.3 of the
Guidelines, under which a determination
not to prepare an EIS or an EA for a
proposed DOE action not categorically
excluded could be documented by a
NEPA memorandum-to-file. The
Secretary of Energy announced in SEN-
15-90 that the use of such memoranda-
to-file would terminate on September 30,
1990. As a result of this directive, all
proposed DOE actions that are not listed
as categorical exclusions, and for which
an EIS is not required, will be the
subject of an EA.

One additional provision in section C
of the Guidelines is not carried over into
the proposed rule. § C.8 (Revisions to
the Guidelines) has been eliminated
because revision of the DOE NEPA
Regulations will be governed by the
Administrative Procedure Act.

Because of the number of significant
additional procedural requirements
proposed in subpart C, and other
differences between the procedures
proposed in subpart C and the
Guidelines, each section of subpart C is
discussed below, excluding only those
sections that reflect no substantive
changes.

Section 1021.300--General Requirements

Paragraph (b) of this proposed section
contains a new provision that would
permit the discretionary preparation of
NEPA documents for any DOE action
"to further the purposes of NEPA" and
requires that such documents conform to
the same standards as required NEPA
documents..

Section 1021.301-Agency Review and
Public Participation

This proposed section contains new
provisions not present in the Guidelines.
It would implement the CEQ Regulations
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at 40 CFR 1506.6 regarding public
involvement and also would implement
40 CFR 1502.8 by requiring, wherever
feasible, that DOE NEPA documents
explain technical, scientific, or military
terms or measurements in plain
language.

Proposed § 1021.301 wouldimplement
the SEN-15-90 requirement to encourage
greater participation by states that
would host proposed DOE actions. It
would require that host states be
notified of a DOE determination to
prepare an EA or an EIS. Adjacent
states or other states may also be
notified if DOE determines that they
would be affected by the proposed
action. This section also would require
that host states be given an opportunity
to comment on an EA before it is
approved by DOE. Other affected states
may be invited to comment on the EA
prior to approval if DOE determines that
it would be appropriate.

Section 1021.311-Notice of Intent and
Scoping

This proposed section includes the
following procedures not found in the
Guidelines:

1. Publication, at DOE's discretion, of
an advance notice of intent (NOI) where
there will be a lengthy delay between
the time DOE decides to prepare an EIS
and the beginning of the public scoping
process;

2. A minimum comment period of 30
days following the publication of a NOI
(The Guidelines provide that the
comment period will "normally be 20
days.");

3. At least one public scoping meeting
for every EIS (excluding supplemental
EISs);

4. Public notice if additional meetings
are held or an announced public scoping
meeting is changed; and

5. A provision making a public
scoping process optional for a
supplemental EIS but requiring that,,
when such a public scoping process is
elected, it conform to the requirements
of this section.

Section 1021.312-EIS Implementation
Plan

The significant change proposed in
this section is a requirement that EIS
implementation plans be made available
to the public and that, at DOE's
discretion, they be placed in public
reading rooms. There are minor changes
in the wording of the requirements for
the content of implementation plans. For
example, proposed § 1021.312 does not
refer to the implementation plan as a
"brief' document as do the Guidelines,
and the proposed rule would require
that the plan include the "planned scope

and content of the EIS," rather than a
"detailed outline of the EIS," as required
by the Guidelines.

Section 1021.313--Public Review of
Environmental Impact Statements

This proposed section has no
counterpart in the Guidelines. It would
implement 40 CFR 1506.10(c) by
providing for a public comment period
on a DOE draft EIS of not less than 45
days and implements the requirements
of 40 CFR 1503.4 (Response to
comments). It would require at least one
public hearing for every draft DOE EIS
after at least 15 days notice. It also
would provide that, at DOE's discretion,
publication of notice of the availability
of draft and final EISs and of public
hearings on a draft EIS may be
accomplished by other means in
addition to those defined in this section.
Section 1021.314-Supplemental
Environmental Impact Statements

This proposed section corresponds to
§ C.2 of the Guidelines. In addition to
implementing the CEQ Regulations.
proposed.§ 1021.314 would require that a
determination regarding whether an EIS
should be supplemented, as well as the
Supplement Analysis supporting that
decision, be made available to the
public and, at DOE's discretion, be,
placed in DOE public reading rooms. It
authorizes the use of an optional ,
scoping process for supplements to EISs.
(The CEQ Regulations do not require
public scoping for EIS supplements.)
Proposed § 1021.314(c) also would
include DOE guidance on when a
supplemental EIS would not be required.
Section 1021.315-Records of Decision

Procedures for records of decisions
(RODs) are not included in the
Guidelines. Proposed § 1021.315 tracks
the procedures for RODs set forth in the
CEQ Regulations and contains
additional proposed requirements for.
the inclusion in the ROD of any
necessary determinations required by 10
CFR part 1022 (Compliance with
Floodplain/Wetlands Environmental
Review Requirements) and publication
of the ROD in the Federal Register.
Section 1021.321-Requirements for
Environmental Assessments

This proposed section also covers
-procedures not included in the
Guidelines, and adds to those set forth
in the CEQ Regulations by providing
that when appropriate, an EA will
include assessments and analyses
required to satisfy other environmental
requirements; that DOE may consult
with other agencies or interested parties

-regarding the scope of an EA; and that

an EA must assess a no-action
alternative even when the proposed
action is required by law or court order.

Section 1021.322-Findings of No
Significant Impact

The Guidelines do not include
procedures for findings of no significant
impact (FONSIs). Proposed § 1021.322
would provide more detailed
requirements for the contents of a
FONSI than do the CEQ Regulations,
and would make mandatory the
inclusion in the FONSI of a summary of
the supporting EA and information
regarding any mitigation commitments.

Section 1021.330-Programmatic NEPA
Documents

Programmatic NEPA documents are
not addressed in the Guidelines.
Proposed § 1021.330 would require the
preparation of programmatic ElSs when
necessary to support a decision on
connected actions, and would authorize
the preparation of discretionary
programmatic documents to further the
purposes of NEPA. The section also
states that DOE programmatic NEPA
documents are subject to the same
requirements as any other NEPA
documents.

Section 1021331-Site-Wide NEPA
Documents

As indicated above, SEN-15-90
required the development of a new DOE
policy for site-wide EISs. Site-wide EISs
are not addressed in the Guidelines.
Proposed § 1021.331 would require, as a
matter of policy, the preparation of site-
wide EISs for certain large, multiple-
facility DOE sites and an evaluation of
these EISs every five years to determine
if they should be supplemented. The
preparation of site-wide EISs for other
DOE sites would be optional under this
proposed section.

Section 1021.332--:Mitigation Action
Plans

This proposed section, which was
developed in response to SEN-15--90,
would require mitigation action plans
for all EISs'and for each EA that Will
result in a FONSI based in significant
part on DOE's commitment to take
mitigation measures. Proposed
§ 1021.332 requires that a mitigation
action planbe prepared, in the case of
an EIS, prior to DOE taking any action
that may have an adverse
environmental impact, and, when
required for a FONSI. prior to the.
issuance of the FONSI. The proposed
section would also require that.
mitigation action plans address all,
mitigation commitments that aremade

46446

HeinOnline -- 55 Fed. Reg. 46446 1990



Federal Register / Vol. 55, No. 213 / Friday, November 2, 1990 / Proposed Rules

in the ROD or that are necessary to
support the issuance of a FONSI. There
is no counterpart to this section in the
Guidelines.

Section 1021.340-Classified,
Confidential, or Otherwise Exempt
Information

This proposed section differs from its
counterpart in the Guidelines, § C.1, by
requiring that interagency memoranda
transmitting a federal agency's
comments on the environmental impacts
of a DOE proposal be disclosed even if
exempted from mandatory disclosure by
the Freedom of Information Act (5 U.S.C.
552). It would also require that NEPA
documents withheld in their entirety
because of the presence of classified,
confidential, or other protected
information otherwise conform to all the
requirements of the CEQ and DOE
NEPA Regulations.

Section 1021.342-Interagency
Cooperation

This proposed section, which is a
counterpart to § A.2(d) of the Guidelines,
would express DOE's policy of
cooperation with other agencies in
complying with NEPA.

Section 1021.343-Variances

Paragraph (a) of this proposed section
(Emergency Actions) would implement
40 CFR 1506.11 (Emergencies);
emergencies are not covered in the
Guidelines.

Paragraph (b) (Reduction of Time
Periods) is significantly different from
its counterpart provision in the
Guidelines. § C.3, which authorizes the
reduction of time periods established by
the CEQ Regulations where necessary to
comply with other specific statutory
requirements. The proposed provision,
on the other hand, would permit the
reduction of only those time periods not
established by the CEQ Regulations.

The procedure set forth in this proposed
section for a permissible reduction in a
time period is publication of a notice
announcing the reduction in the Federal
Register.

Proposed paragraph (c) of this section
corresponds to the Purpose statement
and § C.7 of the Guidelines, concerning
the circumstances under which a
variance from the provisions of DOE's
NEPA procedures may be authorized.
The Guidelines allow such deviations if
DOE's Under Secretary determines them
to be "soundly based." This section of
the proposed rule would implement the
directive of SEN-15-90 that deviations
must be approved by the Secretary of
Energy. This proposed section also
would clarify the grounds for any
deviations by'requiring that they be

"soundly based on the interests of
national security or the public health,
safety, or welfare." This section also
makes clear that the Secretary may not
approve a variance from any provision
of the CEQ Regulations except as
provided for in those regulations.

Subpart D-Typical Classes of Action
Proposed subpart D would provide

requirements and guidance for
determining the appropriate level of
NEPA review for proposed DOE actions,
and would establish criteria for
determining the eligibility of specific
actions for categorical exclusion. Four
appendices to subpart D set forth the
classes of actions that normally would
be categorically excluded from
preparation of an EIS or an EA
(appendices A and B), actions that
normally would require preparation of
an EA but not necessarily an EIS
(appendix C), and actions that normally
would require preparation of an EIS
(appendix D).

Subpart and its appendices
correspond to § A.3. (Whether to
Prepare an Environmental Impact
Statement) and section D (Typical
Classes of Actions) of the Guidelines.
There are major changes proposed in
subpart D and its appendices. Most
significant is the revision and expansion
of the list of actions which would be
categorically excluded.

In considering these revisions,
commenters should bear in mind that
the classes of actions listed in these
appendices do not constitute a
conclusive determination regarding the
appropriate level of NEPA review.
Rather, the listing creates a presumption
that the defined level of review is
appropriate for the listed actions. As
indicated in proposed § 1021.400, that
presumption can be overcome when
"extraordinary circumstances related to
the specific proposal (including issues
raised in public comments or other
information available to DOE) cause
DOE to have a reasonable question as to
whether the categorization is
appropriate for the specific proposal."

Appendices A and B-Categorical
Exclusions

As discussed above, SEN-15-90
mandates the elimination of the NEPA
memorandum-to-file on September 30,
1990. A NEPA memorandum-to-file was
previously used to document a
determination that a proposed DOE
action, not included in the list of
categorical exclusions, would have
clearly insignificant impacts, and
therefore-did not require either an EA or
an EIS. The result of the elimination of
the memorandum-to-file is that all

proposed DOE actions not included in
the list of categorical exclusions must be
the subject of an EA or an EIS. Because
the list of categorical exclusions in the
Guidelines is relatively small, this
situation could in turn result in DOE
preparing EAs for actions that clearly
have no potential for significant effects
on the human environment.

Therefore, SEN-15-90 also mandated
that a revised and expanded list of
categorical exclusions be developed in
part to retain efficiency of NEPA
compliance for insignificant actions.
Another reason for the requirement to
develop a revised and expanded list, as
expressed in SEN-15-90, is to formulate
the lists of classes of actions in a
manner that minimizes the need for
subjective judgment. To further this
purpose, SEN-15-90 immediately
eliminated use of the Guidelines' so-
called "catch-all" exclusion, which
applied to:
Actions that are substantially the same as
other actions for which the environmental
impacts have already been assessed in a
NEPA document and determined by DOE to
be clearly insignificant and where such
assessment is still valid.

-In order to develop a list of
categorical exclusions that would be
sufficiently detailed to eliminate the
preparation of clearly unnecessary EAs,
and that would be sufficiently specific to
eliminate the need for subjective
judgment, DOE solicited the assistance
of its program and field offices in
identifying the types of actions that they
routinely perform and the evaluation of
which has consistently resulted in a
determination that the actions do not
individually or cumulatively have a
significant effect on the human
environment.

The lists of 121 actions set forth in
proposed appendices A and B to subpart
D are the result of that effort. Not only is
the number of proposed excludable
classes of actions much greater than
that included in the Guidelines, but
every effort has been made to define the
actions with specificity. For example,
the list of categorical exclusions in the
Guidelines includes "Actions involving
routine maintenance of DOE-owned or
operated facilities." In the proposed rule
(appendix A, 1.26), routine maintenance
is defined and 20 examples of actions
that fall within the definition are set
forth. DOE believes that this approach
will lead to a more objective
determination of the application of the
categorical exclusion for routine
maintenance.

As another example, the Guidelines
include General Plant Projects (defined
by'DOE as miscellaneous minor new
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construction projects costing less than
$1.2 million) as a class of actions that
are categorically excluded. The
proposed rule instead lists a number of
specific activities that normally are
performed as General Plant Projects.
This change recognizes that the impact
of an action, not its cost, is the
appropriate basis for categorical
exclusion.

Two other revisions to the classes of
categorically excluded actions are
significant. The most recent
amendments to section D of the
Guidelines, adopted on September 7,
1990 (55 FR 37174), established screening
criteria to limit the scope of certain
additions to the list of categorically
excluded actions. Proposed § 1021.410(b)
includes those same criteria and makes
them applicable to all actions included
in appendices A and B. Finally, the list
of classes of categorically excluded
actions has been divided into two parts.
The list in appendix A can be applied to
particular proposed DOE projects
without any requirement to document
the application. The application of a
class of action in appendix B to a
particular proposed action, on the other
hand, must be documented. (Pursuant to
SEN-15-90, that documentation will be
reviewed by the DOE Office of NEPA
Oversight staff, who will have 14 days
to object to the determination made on
the basis of that documentation.)

Appendix C-Classes of Actions that
Normally Require EAs But Not
Necessarily EISs

The list in proposed appendix C
contains 16 items, seven of which are
taken from the corresponding 14-item
list in the Guidelines. Only one of those
seven items contains a noteworthy
change. The action (which consolidates
two overlapping items in the Guidelines)
is described in the proposed rule as.

Establishment and implementation of
contracts, policies, marketing plans, or
allocation plans for the long-term allocation
(five years or longer) of power.

The similarly described items in the
Guidelines defines long term as "greater
than one year."

The new actions proposed in
appendix C are derived from the same
experience-based process used to
develop proposed appendices A and B.
The revised and expanded list is more
specifically worded, and more
accurately reflects the types of activities
that DOE and its contractors currently
perform.

Appendix D--Classes of Actions that
Normally Require EISs

The list In proposed appendix D
includes all but one of the seven actions
described in the corresponding list in
section D of the Guidelines. The action
that is not proposed to be retained is:
DOE actions which cause energy
conservation on a substantial scale including
those where effects are primarily on the
indoor environment [e.g., indoor air quality).

DOE's experience indicates that NEPA
review requirements for substantial
energy conservation actions should be
decided on a case-by-case basis;
environmental assessments may be
adequate for some large scale energy
conservation projects. One of the
retained items has been significantly
changed. The action described in the
Guidelines as, "DOE actions which are
expected to result in the construction
and operation of a large scale project,"
has been revised in the proposed
appendix D to read, "Major System
Acquisitions, as designated by DOE
Order 4240.1 'Designation of Major
System Acquisitions and Major
Projects.' DOE has revised the
description of this action because it
believes that the phrase "large scale
project" is too vague. On the other hand
"major system acquisitions" are
designated as such on the basis of
specific criteria set forth in DOE Order
4240.1.

Proposed appendix D lists 5 new
actions, related to the siting,
construction, and operation of major
nuclear facilities, and facilities for
storing and disposing of hazardous and
radioactive wastes.

IV. Revocation of Existing Guidelines
and Replacement of Regulations

If the proposed rule is issued as a final
rule, DOE intends to revoke the existing
DOE NEPA Guidelines, and to revise the
existing regulations at 10 CFR part 1021
by striking the current text and
replacing it with the proposed rule,
effective on the date of publication of
the final rule, which DOE intends also to
be the effective date of the final rule.
DOE believes that there is good cause
for making the final rule immediately
effective because prompt use of the new
and expanded list of categorical
exclusions will make DOE resources
(time and money) that would otherwise
be spent preparing unnecessary
documentation available for more
productive purposes. DOE invites the
public to comment on this intention.

V. Environmental Review

The proposed rule consists of the
revision and consolidation of the

existing NEPA Guidelines and the
existing part 1021. Its purpose is
primarily to establish procedures
without substantially changing their
environmental effect. Thus, these
revisions are not a major Federal action
significantly affecting the quality of the
human environment within the meaning
of NEPA, but rather are categorically
excluded under section D of the
Guidelines. Consequently, neither an
EIS nor an EA is required for the
proposed rule.

VI. Review Under Executive Order
12291

The proposed rule has been reviewed
in accordance with Executive Order
12291, which directs that all regulations
achieve their intended goals without
imposing unnecessary burdens on the
economy, on individuals, or public or
private organizations, or on state and
local governments. The Executive Order
also requires that a regulatory impact
analysis be prepared for a "major rule."
The Executive Order defines "major
rule" as any regulation that is likely to
result in:

(1) An annual effect on the economy
of $100 million or more;

(2) A major increase in costs or prices
for consumers, individual industries,
Federal, State, and local government
agencies, or geographic regions; or

(3) Significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of the United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

The proposed rule would amend and
codify already existing policies and
procedures for compliance with NEPA.
The proposed rule contains no
substantive changes in the requirements
imposed on applicants for a DOE
license, financial assistance, permit, or
other similar actions, which is the area
where one might anticipate an economic
effect. Therefore, DOE has determined
that the incremental effect of today's
proposed rule, if finalized, will not have
the magnitude of effects on the economy
to bring the proposed rule within the
definition of a "major rule."

Pursuant to the Executive Order, the
proposed rule was submitted to the
Office of Management and Budget
(OMB) for pre-publication regulatory
review.

VIL Review Under Executive Order
12612

Executive Order 12612 requires that
rules be reviewed for Federalism effects
on the institutional interest of states and

4644'l

HeinOnline -- 55 Fed. Reg. 46448 1990



Federal Register / Vol. 55, No. 213 / Friday, November 2, 1990 / Proposed Rules

local governments, and if the effects are
sufficiently substantial, preparation of a
Federalism assessment is required to
assist senior policymakers. The
rulemaking to revise DOE's NEPA
Guidelines and 10 CFR part 1021 will not
have any substantial direct effects on
state and local governments within the
meaning of the Executive Order; it will,
however, allow states the opportunity to
play a more significant role in DOE's
NEPA process. The final rule will affect
Federal NEAP compliance procedures,
which are not subject to state regulation.

VIII. Regulatory Flexibility Act
The Regulatory Flexibility Act, Public

Law 96-345 (5 U.S.C. 601-612), requires
that an agency prepare an initial
regulatory flexibility analysis to be
published at the time the proposed rule
is published. The requirement (which
appears in section 603 of the Act) does
not apply if the agency "certifies that the
rule will not, if promulgated, have a
significant economic impact on a
substantial number of small entities."
This proposed rule would modify.
existing policies and procedural
requirements for DOE compliance with
NEPA. It makes no substantive changes
to requirements imposed on applicants
for DOE licenses, permits, financial
assistance, and similar actions as
related to NEPA compliance. Therefore,
DOE certifies that this rule, if
promulgated, would not have a
"significant economic impact on a
substantial nurmber of small entities."

IX. Public Comment Procedures
Written Comment Procedures

Interested persons are invited to
participate in this rulemaking by
submitting information, views, or
arguments with respect to the proposed
regulations set forth in this Notice.
Comments should be submitted to the
address indicated in the ADDRESSES
section of this Notice and should be
identified on the outside of the envelope
and on documents submitted to DOE
with the designation "Comments on
Proposed NEPA Rule." Two copies
should be submitted, if possible. All
comments received by the date
indicated in the DATES section will be
considered by DOE before final action is
taken on the proposed rule. Late
comments will be considered to the
extent practicable.

Pursuant to the provisions of 10 CFR
1004.11, any person submitting
information that he or she believes to be
confidential and exempt by law from
public disclosure should submit one
complete copy of the document and
three copies, if possible, from which the

information believed to be confidential
has been deleted. DOE will make its
own determination with regard to the
confidential status of the information
and treat it according to its
determination.

Public Hearing
In addition to receiving written

comments, DOE will conduct a public
hearing on the proposed rule. The time
and place of the public hearing are
indicated at the beginning of this Notice
under DATES and ADDRESSES,
respectively. DOE invites any person
who has an interest in today's proposed
rule, or who represents a group of
people that have an interest in the
proposed rule, to make an oral
presentation.

1. Procedures for submitting Requests to
Speak

Requests to speak should be directed
to the address indicated in the
ADDRESSES section of this Notice.
Requests should be labeled: NEPA Rule
Hearing. The person making the request
should give a telephone number where
he or she may be contacted. People who
have not requested to speak in advance
will be accommodated to the extent
practicable.

DOE asks that each speaker submit
two copies of any written statement at
the hearing registration desk.

2. Conduct of Hearing
DOE reserves the right to schedule the

speakers and to establish the
procedures governing the conduct of the
hearing.

A representative of the DOE Office of
General Counsel will be designated to
preside at the hearing. The presiding
official will establish the order of
speakers and provide any additional
procedures necessary for conduct of the
hearing. A panel of DOE representatives
will assist in conducting the hearing.
The hearing will not be conducted as a
judicial or evidentiary hearing, but will
be conducted in accordance with 5
U.S.C. 553.

To ensure that all persons wishing to
make a presentation can be heard, each
presentation may be limited to 10
minutes. Speakers who Wish to provide
further information for the record should
submit such information in writing as
described above.

People who do not make advance
arrangements may register to speak at
the time of the hearing; after all
previously scheduled speakers have
been given an opportunity to make their
presentations, an opportunity will be
provided to these registrants to speak,
as time permits.

DOE reserves the right to change the
location, date, and procedures for this
hearing. Such changes would be
announced in the appropriate media,
such as the Federal Register.

The entire record of the hearing,
including a transcript, will be retained
by DOE and made available for
inspection at the DOE Freedom of
Information Reading Room, 1E-190,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC 20585,
(202) 586-6020, between the hours of 8:30
a.m. and 4 p.m., Monday through Friday.
Any person may make a copy of the
transcript at the DOE Freedom of
Information Reading Room or purchase
a copy of the hearing transcript from the
court reporter.

List of Subjects in 10 CFR Part 1021

Environmental assessment,
Environmental impact assessment,
National Environmental Policy Act.

Issued in Washington, DC, October 29,
1990.
Paul L. Ziemer,
Assistant Secretary, Environmental, Safety
and Health.

For reasons set out in the preamble, it
is proposed to revise 10 CFR part 1021 to
read as set forth below:

PART 1021-NATIONAL
ENVIRONMENTAL POLICY ACT
IMPLEMENTATION PROCEDURES

Subpart A-General

Sec.
1021.100 Purpose.
1021.101 Policy.
1021.102 Applicability.
1021.103 Adoption of CEQ NEPA

regulations.

1021.104 Definitions.
1021.105 Oversight of Agency NEPA

activities.

Subpart B-DOE Planning and
Decislonmaking
1021.200 DOE planning.
1021.210 DOE decisionmaking.
1021.211 Interim actions.
1021.12 Research, development,

demonstration, and testing.
1021.213 Rulemaking.
1021.214 Adjudicatory proceedings.
1021.215 Applicant process. "

1021.216 Procurement and financial
assistance.

Subpart C-Implementing Procedures
1021.300 General requirements.
1021.301 Agency review and public

participation.
1021.310 Environmental impact statements.
1021.311 'Notice of intent and scoping.
1021.312 EIS implementation plan.
1021.313 Public review of environmental

impact statements.
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1021.314 Supplemental environmental
impact statements.

1021.315 Records of decision.
1021.320 Environmental assessments.
1021.321 Requirements for environmental

assessments.
1021.322 Findings of no significant impact.
1021.330 Progammatic NEPA documents.
1021.331 Site-wide NEPA documents.
1021.332 Mitigation action plans.
1021.340 Classified, confidential and

otherwise exempt information.
1021.341 Coordination with other

environmental review requirements.
1021.342 Interagency cooperation.
1021.343 Variances.

Subpart D-Typical Classes of Action
1021.400 Level of NEPA review.
1021.410 Application of categorical

exclusions (classes of actions that
normally do not require EAs or ElSs).

Appendix A to Subpart D-Categorical
Exclusions that Do Not Require
Documentation

Appendix B to Subpart D-Categorical
Exclusions that Require Documentation

Appendix C to Subpart D-Classes of Action
that Normally Require EAs but Not
Necessarily EISs

Appendix D to Subpart D-Classes of Action
that Normally Require EISs

Authority: Sec. 044 of the Department of
Energy Organization Act (42 U.S.C. 7254); and
the National Environmental Policy Act (42
U.S.C. 4321 et seq.).

Subpart A-General

§ 1021.100 Purpose.
The purpose of this part is to establish

procedures that the Department of
Energy (DOE) shall use to comply with
section 102(2) of the National
Environmental Policy Act (NEPA) of
1969 (42 U.S.C. 4332(2)) and the Council
on Environmental Quality (CEQ)
regulations for implementing the
procedural provisions of NEPA (40 CFR
parts 1500-1508). This part supplements,
and is to be used in conjunction with,
the CEQ Regulations.

§ 1021.101 Policy.
It is the Department of Energy's policy

to follow the letter and spirit of NEPA;
comply fully with the CEQ Regulations;
and apply the NEPA review process
early in the planning stages for DOE
proposals.

§ 1021.102 Applicability.
(a) This part applies to all

organizational elements of DOE except
the Federal Energy Regulatory
Commission.

(b) This part applies to any DOE
action affecting the environment of the
United States, its territories or
possessions. DOE actions having
environmental effects outside the United

States, its territories or possessions are
subject to the provisions of Executive
Order 12114, "Environmental Effects
Abroad of Major Federal Actions" (3
CFR, 1979 Comp., p. 356; 44 FR 1957, Jan
4, 1979), DOE guidelines implementing
that Executive Order (46 FR 1007,
January 5, 1981] and the Department of
State's "Unified Procedures Applicable
to Major Federal Actions Relating to
Nuclear Activities Subject to Executive
Order 12114" (44 FR 65560, November
13, 1979).

§ 1021.103 Adoption of CEO NEPA
Regulations.

The Department of Energy adopts the
regulations for implementing NEPA
published by the Council on
Environmental Quality at 40 CFR parts
1500 through 1508

§ 1021.104 Definitions.
(a) The definitions set forth in 40 CFR

part 1508 are referenced and used in this
part.

(b) In addition to the terms defined in
40 CFR part 1508, the following
definitions apply to this part-

Action means a DOE endeavor
regarding a project, program, plan, or
policy, as discussed at 40 CFR 1508.18.

Adjacent state means a state that has
a common boundary with a host state.

Advance NOI means a formal public
notice of DOE's intent to prepare an EIS,
which is published in advance of a NOI
in order to facilitate public involvement
in the NEPA process.

Categorical exclusion means a
category of actions, as defined at 40 CFR
1508.4 and listed in appendix A and B to
subpart D of this part, for which neither
an EA nor an EIS is normally required.

CEQ means the Council on
Environmental Quality as defined at 40
CFR 1508.6.

CEQ Regulations means the
regulations issued by CEQ (40 CFR parts
1500-1508) to implement the procedural
provisions of NEPA.

Contaminant means a substance
identified within the definition of
contaminant in section 101(33) of the
Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA) (42 U.S.C 9601.101(33)).

Day means a calendar day.
DOE means the United States

Department of Energy.
DOE decision (or decision) means a

final DOE determination to take a given
course of action, as discussed at 40 CFR
1508.18; the action may commence as
soon as a decision is issued.

DOE proposal (or proposal) means a
proposal, as discussed at 40 CFR
1508.23, for an action, as discussed at 40
CFR 1508.18 (whether initiated by DOE,

another Federal agency, or an
applicant), if the proposal requires a
DOE decision.

Documentation (of a categorical
exclusion listed in appendices A and B
to subpart D of this part) means a record
of DOE's decision that a proposed
action or group of proposed actions
meet eligibility criteria for categorical
exclusions and that a DOE categorical
exclusion has been applied to a
proposed action or group of proposed
actions.

EA means an environmental
assessment as defined at 40 CFR 1508.9.

EIS means an environmental impact
statement as defined at 40 CFR 1508.11,
or, unless this part specifically provides
otherwise, a Supplemental EIS.

EIS Implementation Plan means a
document that explains and supports the
scope and approach DOE will use to
prepare an EIS.

Eligibility screening means the
process of comparing a proposed action
or group of proposed actions to criteria
that must be met before an action can be
considered for a categorical exclusion;"eligibility criteria" refers to those
criteria listed in § 1021.410 of this part.

EPA means the United States
Environmental Protection Agency.

FONSI means a Finding of No
Significant Impact as defined at 40 CFR
1508.13.

Host state means a state within
whose boundaries DOE proposes an
action at an existing facility or
construction or operation of a new
facility.

Hazardous substance means a
substance identified within the
definition of hazardous substances in
section 101(14) of CERCIA (42 U.S.C
9601.101(14}1.

Interim action means an action that is
within the scope of an ongoing EIS and
that DOE proposes to take before the
ROD is issued, and that is permissible
under 40 CFR 1506.1.

Mitigation Action Plan means a
document that describes the plan for
implementing commitments made in a
DOE EIS and its associated ROD, or
when appropriate, an EA or FONSI, to
mitigate adverse environmental impacts
associated with an action.

NEPA means the National
Environmental Policy Act of 1969 (42
U.S.C. 4231 et seq.).

NEPA document means a DOE NOI,
EIS ROD, EA. FONSI, any
documentation of a categorical
exclusion, or any other document
prepared pursuant to a requirement at
NEPA or the CEQ Regulations.

NEPA review means the process used
to comply with section 102(2) of NEPA.
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NO! means. a Notice of Intent. to
prepare an EIS as defined'at 40 CFR
1508.22'.

Notice of Availability, means a formal
notice, published in the Federal, Register,
that aninounces the: issuance and public
availability, of a. draft or final EIS. The
Environmental Protection Agency (EPA)
Notice of Availability is the official
public notification of an. EIS;. a DOE,
Notice of Availability is an optional
notice: used to, provide information to the
public.

Pollutant means a substance
identified within the definition of
pollutant in section 101(33) of CERCLA
(42 U.SC. 9601.101(D33)).

Program means, a sequence of
connected' or related DOE' actions or
projects as discussed at 40 CFR
1508.18(b)(3) and 1508.251a).

Programmatic NEPA document means
a, broad-scope EIS or EA that identifies
and- assesses the environmental impacts
of a, DOE. program; it may also refer to
an associated NEPA document such as.a
NOI, ROD or-FONSI.

Project'meansa specific DOE
undertaking, which may include design,
construction and. operation of an
individual facility;: research,
development, demonstration, and testing
for a process. or product; funding for a
facility, process, or product; or similar'
activities, as discussed at 40 CFR.
1508.18(b)(4Q

ROD-means a Record of Decision, as
described' at 40 CFR 1505.2.

Scoping means the process described
at 401 CFR 1501.7; "public- scoping
process!' refers. to that portion of the
scoping:process where the public is
invited to participate., as described at, 40
CFR 1501.7 (a)(I) and (b)(4).

Site-wide NEPA document means a
broad-scope EIS. or EA that- identifies
and assesses. the individual and
cumulative impacts of continuing and.
reasonably foreseeable future actions at
a DOE siteL it may also, refer to an
associated NEPA document such as a.
NOI, ROD on FONSI.

Supplement Analysis means a DOE,
document used to determine whether a
supplemental EIS should be prepared
pursuant-to 40.CFR 1502.9(c), or to
support a decision. to prepare a new EIS
or a revised ROD.

Supplemental EIS means' an EIS
prepared to supplement a prior EIS as
provided at 40 CFR' 1502.9[c).

The Secretary means the Secretary of
Energy.

§1102t.105 Oversight of Agency NEPA.
activitie

The Assistant Secretary for
Environment,. Safety and.Health. or his/
her designee, is. responsible for overall'

review of DOENEPA compliance,
Further information on DOE's NEPA
review procedures. and, status reports on
individual NEPA reviews may be:
obtained upon request from the Office of
NEPA Oversight, EH-25, Department of
Energy, 1000 Independence Avenue SW.,
Washington, DC'20585,
Subpart B-DOE Planning and

Decisionmaking

§ 1021.200 DOE planning.,
(a) DOE shall provide for adequate

and timely'NEPA review of DOE
proposals, including those for any
program, policy, project, regulation, or
legislation, in accordance with 40 CFR
1501.2 and this section. In, its planning
for each proposal.. DOE shall include.
adequate: time and funding for proper
NEPA review, and for preparation of
anticipated NEPA. documents.

(b) DOE shall begin its NEPA review
as soon as possible, in DOE's judgment.
after, the time that DOE proposes ar
action or is presented with a proposal

(c) DOE. shall determine the level of
NEPA review required fora proposal in
accordance with, §: 1021.300. and subpart
Dofthispart

(d) Durihg the development and
consideration ofa DOE proposal, DOE,
shall review any relevant planning and
decisionmaking documents, whether
prepared by DOE or' another agency, to
determine if the proposal or any of. its!
alternatives. are considered'in a prior
NEPA document. If so; DOE shall
consider adopting the existing,
document, or any pertinent part thereof,
in accordance with 40 CFR 1506.3.

§ 1021.210 DOE decisionmaking.
(a): For each, DOE proposal, DOE shall

coordinate its NEPA review with its%
decisionmaking. Sections1021.211
through102l.214 of this part specify how
DOE will coordinate its NEPA review'
with decision points for certain types of
proposals (:40, CFR. 1505.1(b])..

(b); For each DOE proposal, DOE shall
complete. its: NEPA review before.
making a! decision on. theproposal,
except as provided in 40 CFIL 1506.1 and
§ § 1021.211 and 1021.216 of' this part-

(c) For each DOE proposal, during the
decisionmakihg: processr DOE, shall.
consider the relevant NEPA documents,
public and agency, comments. (if any). on
those documents, and DOE responses: to
those comments, as. part of its
consideration. of'the proposal (40 CFR
1505.1(d))..

(d) If any EIS or EA is prepared for-a
DOE proposal. DOE shallconsider the
alternatives: analyzed in that EIS or EA
before. rendering a. decision on that
proposal, the decision, on the' proposal'

shall be within the range, of alternatives
analyzed in the EA or EIS (40 CFR
1505.1(e)).

(e).Fbr each DOE proposal, DOE.shall
include, the relevant NEPA documents,
public and agency comments. (if any) on
those documents, and DOE responses to
those comments as-part of the-ROD or
other administrati"ve record (40 CFR
1505.1(c))'.

(f) When.DOE uses a broad decision
(such as one on-a policy or-program) as
a basis for a subsequent narrower.
decision (such as one on a project or
other site-specific proposal), DOE may
use tiering, .40"CFR 1502.20).and
incorporation of material by reference
(40 CFR 1502.21), in the NEPA review for
the subsequent narrower proposal;

§ 102t211 Interim actions..
While DOE is preparing an EIS that is

required under- § 1021.300(a) of this part,
DOE shall take no, action on the
proposal, orany part thereof, that' is the
subject of the EIS before issuing a ROD
(except as provided at 40 CFR 1506.1).
Actions' that are' covered by, or are a
part. of, a, DOE, proposal for which an
EIS'is being prepared shall not be,
categorically excluded from preparation
of a EA or EIS under supbart D or this
part unless they qualifS as, interim
actions under 40-CFR 1506.1 orare
covered by an existing EA or-EIS.
§,1.021.212 Research,.development
demonstration, and testing,.

(a.), This section, applies to the
adoption and application of programs
that- involve, research, development,
demonstration. and. testing for new
technologies (40 CFR.1502.4(c)(3)).
Adoption. of such, programs might. also
lead to commercialization or other
broad-scalle implementation by DOE or
another entity.

(b) For any proposed'program
described in paragraph (a), DOE shall
begin, its NEPA review (if otherwise
required by this part), as soon as, in.
DOE's. judgment,, environmental effects
can be. meaningfilly evaluated, and
before DOE has reached the level. of
investment, or conimitment.likely to
determine subsequent development or
restrict later alternatives, as discussed
at 40. CFR 1502.4(c{3),. Normally, DOE
will complete any relevant NEPA
document in advance of, and. for use in.
reaching,. a. decision; to, proceed' with the
detail ed- design, except.as provided in 40
CFR 1506.1 and, § 1021.211 of'this part.

(c) For subsequent phases of
development and, application, DOE shall
prepare. one or more- additional NEPA
documents: (if'otherwise: required by this
part)..
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§ 1021.213 Rulemaking.
(a) This section applies to regulations

promulgated by DOE.
(b) DOE shall begin its NEPA review

of a proposed rule (if otherwise required
by this part) while drafting the proposed
regulation, and as soon as, in DOE's
judgment, environmental effects can be
meaningfully evaluated.

(c) DOE shall include any relevant
NEPA documents, public or agency
comments (if any) on those documents,
and DOE responses to those comments,
as part of the administrative record (40
CFR 1505.1(c)).

(d) If an EIS is required, DOE will
normally publish the draft EIS at the
time it publishes the proposed rule (40
CFR 1502.5(d)). DOE will normally
combine any public hearings required
for a proposed rule with the public
hearings required on the draft EIS under
§ 1021.313 of this part. The draft EIS
needs not accompany notices of inquiry
or advance notices of proposed
rulemaking that DOE may use to gather
information during early stages of
regulation development. When engaged
in rulemaking for the purpose of
protecting the public health and safety,
DOE may issue the final rule
simultaneously with publication of the
EPA Notice of Availability of the final
EIS in accordance with 40 CFR
1506.10(b).

(e) If an EA is required, DOE will
normally complete the EA and issue any
related FONSI prior to or
simultaneously with issuance of the
proposed rule- however, if the EA leads
to preparation of an EIS, the provisions
of paragraph (d) shall apply.

§ 1021.214 Adjudicatory proceedings.
(a) This section applies to DOE

proposed actions that involve DOE
adjudicatory proceedings, excluding
judicial or administrative, civil or
criminal enforcement actions.

(b) DOE shall begin its NEPA review
(if otherwise required by this part)
before rendering any final adjudicatory
decision. If an EIS is required, the final
EIS will normally be completed at the
time of or before final staff
recommendation, in accordance with 40
CFR 1502.5(c).

(c) For formal adjudicatory
proceedings, DOE shall include any
relevant NEPA documents, public or
agency comments (if any) on those
documents, and DOE responses to those
comments, as part of the administrative
record (40 CFR 1505.1(c)).

§ 1021.215 Applicant process.
(a) This section applies to actions that

involve application to DOE for a permit,
license, exemption or allocation, or

other similar actions, unless the action
is categorically excluded from
preparation of an EA or EIS under
subpart D of this part.

(b) An applicant described in
paragraph (a) shall:

(1) Consult with DOE as early as
possible in the planning process to
obtain guidance with respect to. the
appropriate level and scope of any
studies or environmental information
that DOE may require to be submitted
as part of, or in support of, the
application;

(2) Conduct studies that DOE deems
necessary and appropriate to determine
the environmental impacts of the
proposed action;

(3) Consult with appropriate Federal,
state, regional and local agencies, Indian
tribes, and other potentially interested
parties during the preliminary planning
stages of the proposed action to identify
environmental factors and permitting
requirements;

(4) Notify DOE as early as possible of
other Federal, state, regional, local or
Indian tribal actions required for project
completion to allow DOE to coordinate
the Federal environmental review, and
fulfill the requirements of 40 CFR 1506.2
regarding elimination of duplication
with state and local procedures, as
appropriate;

(5) Notify DOE of private entities and
organizations interested in the proposed
undertaking, in order that DOE can
consult, as appropriate, with these
parties in accordance with 40 CFR
1501.2(d)(2); and

(6) Notify DOE if, before completing
the DOE environmental review and
decisionmaking process, the applicant
plans or is about to take an action in
furtherance of an undertaking within
DOE's jurisdiction that may have an
adverse environmental impact or limit
the choice of alternatives, in accordance
with 40 CFR 1506.1 (a).

(c) For major categories of DOE
actions involving a large number of
applicants, DOE may prepare generic
guidelines describing the level and
scope of environmental information
expected from the applicant and will
make such guidelines available to
applicants upon request.

(d) DOE shall begin its NEPA review
(if otherwise required by this part) as
soon as possible after receiving an
application described in paragraph (a),
and shall independently evaluate and
verify the accuracy of information
received from an applicant in
accordance with 40 CFR 1506.5(a). At
DOE's option, an applicant may prepare
an EA in accordance with 40 CFR
1506.5(b). If an EIS is prepared, the EIS
shall be prepared by DOE or by a

contractor that is selected by DOE and
that may be funded by the applicant, in
accordance with 40 CFR 1506.5(c). The
contractor shall provide a disclosure
statement in accordance with 40 CFR
1506.5(c), as discussed in § 1021.312(b)(4)
of this part. DOE shall complete any
NEPA documents (or evaluation of any
EA prepared by the applicant) before
rendering a final decision on the
application and shall consider the NEPA
document in reaching its decision, as
provided in § 1021.210 of this part.

§ 1021.216 Procurement and Financial
Assistance.

(a) This section applies to DOE
competitive and limited-source
procurements, and to awards of
financial assistance by a competitive
process, unless the action is
categorically excluded from preparation
of an EA or EIS under subpart D of this
part. Paragraphs (b), (c), and (i) of this
section apply as well to DOE sole source
procurements of sites, systems, or
processes, and to noncompetitive
awards of financial assistance, unless
the action is categorically excluded from
preparation of an EA or EIS under
subpart D of this part.

(b) Where relevant in DOE's
judgment, DOE shall require that
offerors submit environmental data and
analyses as a discrete part of the
offeror's proposal. DOE shall specify in
its solicitation document the type of
information and level of detail for
environmental data and analyses so
required. The data will be limited to
those reasonably available to offerors.

(c) DOE shall independently evaluate
and verify the accuracy of
environmental data and analyses
submitted by offerors.

(d) For offers in the competitive range,
DOE shall prepare and consider an
environmental critique before the
selection.

(e) The environmental critique will be
subject to the confidentiality
requirements of the procurement
process.

(f) The environmental critique will
evaluate the environmental data and
analyses submitted by offerors; it may
also evaluate supplemental information
developed by DOE as necessary for a
reasoned decision.

(g) The environmental critique will
focus on environmental issues that are
pertinent to a decision on proposals and
will include:

(1) A brief discussion of the purpose
of the procurement and each offer,
including any site, system, or process
variations among the offers having
environmental implications;
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(2), A discussion of the salient
characteristics of each offeror's"
proposed site, system, or process, as well
as alternative sites, systems or'
processes;

(3) A. brief comparative evaluation of
the potential environmental impacts of
the offers, which will address direct and
indirect effects, short-term and long-
term effects, proposedmitigation '
measures, adverse effects. that cannot be
avoided, areas where important
environmental information is incomplete
and unavailable, unresolved
environmental issues, and practicable
mitigating measures not included in the
proposal; and

(4] To the extent known for each offer,
a list of Federal, state, and local
government permits, licenses, and
approvals that mustbe obtained".

(h) DOE shall prepare a publicly
available environmental synopsis, based
on the environmental critique, to
document the consideration given to
environmental factors and to record that
the, relevant environmental
consequences of reasonable- alternatives
have. been evaluated in the selection
process. The synopsis will not contain
business, confidential, trade secret or
other information that DOE otherwise.
would not disclose pursuant to 18 U.S.C.
1905' the confidentiality requirements of
the competitive procurement process, 5
U.S.C. 552(b), or § 1021.340 of this part
After a selection has been. made, the
environmental synopsis shall be filed
with EPA,. shall be made publicly
available,, and shall be incorporated in
any NEP'A document prepared under
paragraph (i) of this section..

(i) If an EA or EIS is required. DOE.
shall prepare, consider and publish the,
EA or EIS in conformance with the CEQ
Regulation and other provisions of this.
part before taking any action pursuant
to the, contract, or award of financial,
assistance (except as provided at 40
CFR 1506.1 and § 1021.211 of this part).
The provisions of § 1021.340. shall apply
to such NEPA documents.. If the NEPA
process is not completed. before the
award of the contract or financial
assistance, then the contract or financial
assistance shall be contingent on
completion of the NEPA process (except
as provided at 40 CFR 1506.1 and
§ 1021.211 of this part). DOE'shall phase
subsequent contract work to allow the
NEPA review process to be completed in
advance of a go/norgo, decision.

Subpart C-Implementing ProcedUres

§ 1021.300, General requirements.
(a)'DOE.shall determine, under: the

procedures in the CEQ:Regulations and
this part,.whether any DOE proposal:

(1), Requires preparation of an EIS;
(2). Requires preparation of an EA; or
(3) Is categorically excluded from

preparationL of either an EIS or an EA.
DOE shall prepare-any pertinent NEPA
documents as required by NEPA, the
CEQ Regulations, or this part.

(b) At its discretion, DOE may prepare
a NEPA document: for-any DOE action at
any time in order to further the purposes
of NEPA. This may be done. to analyze
the: consequences of ongoing activities,
support DOE planning; assess the need
for mitigation, or fully disclose the
potential environmental consequences
of DOE actions. Documents prepared
under this- paragraph shall be prepared
in the same manner as DOE documents
prepared under paragraph (a) of this.
section.. "

§ 1021.301 Agency review and public
participation.

(a) DOE shall make its NEPA
documents available to other Federal
agencies, states, local governments,
Indian, tribes, and the general public, in
accordance-with-4O CFR 1506.6; except
as provided in f 1021.340 of-this.part.

(b), Wherever feasible, DOE NEPA
documents shall explain technical,
scientific or military terms or
measurements using, terms familiar to
the general public,, in accordance with
40 CFR 1502.8.

(c) DOE shall provide any host state
with an opportunity to, comment on any
DOE EA prior to DOE's approval of the
EA. At DOE's discretion, this review
period shall be from 14 to 30 days. If a
host state does not respond during the
review period, waives the opportunity
for prior review, or provides. a response
before the end of the, comment period,
DOE may proceed to approve the EA.
DOE shall provide an adjacent state
with the same' opportunity to review and
comment on a DOE EA before approval
if, ini DOF's, judgment, the adjacent state
may- be affected by the proposed action.
At its. discretion, DOE may also extend
an opportunity to: review and comment
on a DOE EA to other states; that may be
affected by a proposal.

(d) DOE shal notify'any host state of
a DOE: determination to prepare an EA
or EIS. for the DOE proposal and any
adjacent state that, in DOE's judgment,
may be affected by the proposal. At its
discretion, DOE may alsonotify other
states of a DOE determination to
prepare an EA. or EIS, if, in DOE's
judgment, those, states may be. affected
by a proposal.

§ 1021.310 Environmental impact
statements. .

DOE shall prepare and. circulate EISs
and related RODs in accordance with.

the requirements-of theCEQ
Regulations, as. supplemented by this
subpart.

§ 1021.311, Notice of-Intent and'scoplng
(a) DOE shall publish a NOI in the-

Federal Register, in. accordance with 40
CFR 1501.7, as. soon- as. practicable, in.
DOE's judgment, after a decision is
made to;'prepare: an EIS, except as
provided in § 1021.340 of this part. If
there will be a lengthy period of time
between its decision to prepare an EIS
and the time of actual. preparation, DOE
may defer publication of the NOI until, a
reasonable- point in- time before.
preparing the EIS, provided' that DOE
allows a' reasonable opportunity for
interested parties to' participate in the
EIS process. Through the NO,. DOE
shall invite comments- and suggestions
on the scope of the EIS. DOE shall
disseminate the NOL in accordance with
40 CFR 1506.6*.

(,b)If there will be a lengthy delay
between the time DOE has decided to
prepare an EIS and the beginning of'the
public scoping process, at, its discretion'
DOE may publish an Advance NOI in
the Federal Register to provide an early
opportunity to inform interested parties
of the pending-EIS or to solicit early-
public- comments- This Advinced NOI
does not serve as a substitute fbr the
NOI provided, for-in paragraph (a),

(c) Publication of the NOt in the
Federal Register shall begin the public.
scoping process. The public scoping
process for a DOE'EIS'shalL allow a
minimumof'30 days for the receipt of
public comments.

(d) Except as provided in paragraph
(g), DOE shall hold at least one public
scoping meeting as part of the public
scoping process for a DOE EIS. DOE
shall announce the. location, date-and
time of public scoping meetings.in the
NOI or by other appropriate means,
such as additional notices in the Federal
Register, news releases. to the-local
media, or letters to. affected parties.
Public scoping meetings shall.not.be
held until at least.15, days after public
notification. Should, DOE change the
location, date. or time of a public scoping-
meeting, or schedule, additional public
scoping meetings,, DOE shall. publicize
these changes in the Federal- Register or
in other ways as appropriate.

(e) rln determining, the scope of'the
EIS, DOE shall consider all' comments
received during the announced comment
period held as- part of the public scoping
process. At DOE's di'scretion, DOE may
choose to. consider comments, receivedf
after the close of the announced
comment period.
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(f) The results of the scoping process
shall be documented in the EIS
Implementation Plan as provided in
§ 1021.312 of this part.

(g) A public scopinig process is
optional for DOE supplemental EISs (40
CFR 1502.9(c)(4)). If DOE initiates a
public scoping process for a
supplemental EIS the provisions of
paragraphs (a) through (f) of this section
shall apply.

§ 1021.312 EIS implementation plan.
(a) DOE shall prepare an EIS

Implementation Plan to provide
guidance for the preparation of an EIS
and record the results of the scoping
process. DOE shall complete the EIS
Implementation Plan as soon as possible
after the close of the public scoping
process; but in any event before issuing
the draft EIS. At its option, DOE may
amend the EIS Implementation Plan to
incorporate changes in schedules,
alternatives, or other content.

(b) The EIS Implementation Plan shall
include:

(1) A statement of the planned scope
and content of the EIS;

(2) The purpose and need for the
proposed action;

(3) A description of the scoping
process and the results (as needed to
document DOE compliance with 40 CFR
1501.7), including a summary of
comments received, and their
disposition; and

(4) A disclosure statement executed
by any contractor (or subcontractor)
under contract with DOE to prepare the
EIS document in accordance with 40
CFR 1506.5(c).

(c) A DOE's option, the
Implementation Plan may include target
page limits and schedules for the EIS,
planned work assignments, anticipated
consultation with other agencies and
organizations, or any other information
to support the approach to be used in
preparing the EIS.

(d) DOE shall makes the EIS
Implementation Plan and any formal
revisions available to the public for
information. Copies of these documents
shall be provided upon written request;
at its discretion, DOE may make copies
available for inspection in DOE public
reading rooms or other appropriate
locations for a reasonable time.
§ 1021.313 Public review of environmental
Impact statements.

(a) The public review and comment
period on a DOE draft EIS shall be no
less than 45 days (40 CFR 1506.10(c)).
The public comment period begins when
EPA publishes a Notice of Availability
of the document in the Federal Register.

(b) DOE shall hold at least one public
hearing on DOE draft EISs. Such public
hearings shall be announced at least 15
days in advance. The announcement
shall identify the subject of the draft
EIS, and include the location, date, and
time of the public hearings.

(c) DOE shall prepare a final EIS
following the public comment period
and hearings on the draft EIS. The final
EIS shall respond to oral and written
comments received during public review
of the draft EIS, as provided at 40 CFR
1503.4.

(d) In addition to the formal
announcements provided for in
paragraphs (a) and (b) of this section, at
its discretion DOE shall publicize the
availability or draft and final EISs, and
the time and place for public hearings on
a draft EIS, in other ways as
appropriate, such as news releases to
the local media.

§ 1021.314 Supplemental environmental
impact statements.

(a) DOE shall prepare a supplemental
EIS if there are substantial changes to
the proposal or significant new
information relevant to environmental
concerns, as discussed in 40 CFR
1502.9(c)(1).

(b) DOE may supplement a draft EIS
or final EIS at any time, to further the
purposes of NEPA, in accordance with
40 CFR 1502.9(c)(2).

(c) A supplemental EIS is not required
when:

(1) Changes to the proposed action,
new information, or new circumstances
would not result in significant changes
to the environmental impacts analyzed
in the EIS, and would not cause
significant, reasonably foreseeable
environmental impacts that were not
considered in the EIS; or

(2) After issuance of a ROD, DOE
decides to proceed with an alternative
that was fully evaluated in an EIS but
not part of the initial decision; in such a
case, a revised ROD shall be prepared
and circulated in accordance with
§ 1021.315 of this part.

(d) Where it is unclear whether or not
an EIS supplement is required, DOE
shall prepare-a Supplement Analysis.

(1) The Supplement Analysis shall
discuss the circumstances that might
lead to the preparation'of a
supplemental EIS, pursuant to 40 CFR
1502.9(c).

(2) Supplement Analysis shall contain
sufficient information for DOE to
determine whether:

(i) An existing EIS should be
supplemented;

(ii) A new EIS should be prepared;
(iii) An existing ROD should be

revised; or

(iv) No further NEPA documentat'on
is required.

(3) DOE shall make the determination,
and the related Supplement Analysis
available to the public for information.
Copies of these document shall be,
provided upon written request; at its
discretion, DOE may make copies
available for inspection in DOE public
reading rooms or other appropriate
locations for a reasonable time.

(e) DOE shall prepare, circulate and
file a supplement to a draft or final EIS
in the same manner as any other draft
and final EISs, except that scoping is
optional for a supplement. If DOE
decides to take action on a proposal
covered by a supplemental EIS, DOE
shall either prepare a new ROD or
revise the existing ROD.

(f) When applicable, DOE will
incorporate an EIS supplement, or the
determination and supporting
Supplement Analysis made under
paragraph (d) of this section, into any
related formal administrative record on
the action that is the subject of the EIS
supplement or determination (40 CFR
1502.9(c)(3)).

§ 1021.315 Records of decision.

(a) If DOE decides to take action on a
proposal covered by an EIS, a ROD shall
be prepared as provided at 40 CFR
1505.2 (except as provided at 40 CFR
1506.1 and § 1021.211 of this part).

(b) In addition to the requirements at
40 CFR 1505.2, a DOE ROD shall include
any determination required by 10 CFR
part 1022, "Compliance with Floodplain/
Wetlands Environmental Review
Requirements."

(c) DOE RODs shall be published in
the Federal Register and made available
to the public as specified in 40 CFR
1506.6, except as provided in 40 CFR
1507.3(c) and § 1021.340 of this Part.

(d) For the purposes of 40 CFR 1506.1,
the date of issuance of a ROD is the
date of signature, rather than the date
that the ROD is published in the Federal
Register.

(e) Except as provided at 40 CFR
1506.1 and 1506.10(b) and § 1021.211 of
this part, no decision may be made on a
proposal during a 30-day "waiting
period" following completion of the final
EIS; this is not considered a public
comment period.The 30-day period
starts when the EPA Notice of
Availability for the final EIS is
published in the Federal Register.

(0 DOE may revise a ROD at any
time, so long as the revised decision is
supported by a existing EIS. A revised
ROD is subject to the provisions of
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paragraphs (a) through (d) of this
section.

§ 1021.320 Environmental assessments.
DOE shall prepare and circulate EAs

and related FONSIs in accordance with
the requirements of the CEQ
Regulations, as suppplemented by this
subpart.
§ 1021.321 Requirements for
environmental assessments.

(a) When to prepare an EA. As
required by 40 CFR 1501.4(b), DOE shall
prepare an EA for a proposed DOE
action that is described in the classes of
actions listed in Appendix C to subpart
D of this part, and for a proposed DOE
action that is not described in any of the
classes of actions listed in appendices
A, B, or D to subpart D, except that an
EA is not required if DOE has decided tc
prepare an EIS. DOE may prepare an EA
on any action at any time in order to
assist agency planning and
decisionmaking.

(b) Scope. A DOE EA shall focus on
the environmental consequences
necessary to determine whether to
prepare an EIS or a FONSI. If
appropriate, a DOE EA shall include any
floodplain/wetlands assessment
prepared under 10 CFR 1022.12; and may
include analyses needed for other
envoronmental determinations.

(c) Comment. A DOE EA shall comply
with the requirements found at 40 CFR
1508.9. In addition to any other
alternatives, DOE shall assess the no
action alternative (40 CFR 1502.14(d)) in
an EA, even when the proposed action
in specifically required by legislation:or
a court order

§ 1021.322 Findings of no significant
Impact

(a) DOE shall prepare a FONSI only if
the finding can be supported by the
analysis of environmental impacts in the
related EA. If a required DOE EA cannot
support a FONSI, DOE shall prepare an
EIS and issue a ROD before- taking
action on the proposal addressed by the'
EA, except as permitted under 40 CFR
1506.1 and § 1021.211 of this part.

.[b) In addition to the requirements
found at 40 CFR 1508.13, a DOE FONSI
shall include the following:

(1) A summary of the supporting EA,
including a brief description of the
proposed action and alternatives
considered in the EA, environmental
factors considered and projected
impacts;

(2) Any mitigation commitments
incorporated into a DOE decision to
proceed with the proposed action;

(3) Reference to any Mitigation Action
Plan prepared under § 1021.332 of this
part;

(4) Any determination required by 10
CFR part 1022, "Compliance with
Floodplain/Wetlands Environmental
Review Requirements";

(5) The date of issuance; and
(6) The signature of the DOE

approving official.
(c) DOE shall make FONSIs available

to the public as provided at 40 CFR'
1501.4(e)(1) and 1506.6.

(d) DOE shall issue a proposed FONSI
for public review and comment before
making a final determination on the
FONSI if required by 40 CFR
1501.4(e)(2); at its discretion, DOE may
issue a proposed FONSI for public
review and comment in other situations
as well.

• (e) Upon issuance of the FONSI, DOE
may proceed with the proposed action
subject to any mitigation commitments
included in the FONSI.

(f) DOE may revise a FONSI at any
time, so long as the revision is supported
by an existing EA. A revised FONSI is
subject to all provisions of paragraph (d)
of this section.

§ 1021.330 Programmatic NEPA
documents.

(a) When required to support a DOE
decision on connected actions (40 CFR
1508.25(a)(1)), or, at DOE's discretion,
when the purposes of NEPA would be
furthered, DOE shall prepare a
p.rogrammatic EIS or EA (40 CFR 1502.4).

(b) A DOE programmatic NEPA
document shall be prepared, issued, and
circulated in accordance with the
requirements for any other NEPA
document, as established by the CEQ
Regulations and this part.

§ 1021.331 Site-wide NEPA documents.
(a) As a matter of policy, to further the

purposes of NEPA DOE will prepare
site-wide EISs for certain large, multiple-
facility DOE sites; DOE may prepare
EISs or EAs for other sites to assess the
impacts of all or selected functions at
those sites.

(b) DOE will evaluate site-wide NEPA
documents at least every five years by
means of a SupplementAnalysis, as
provided in § '1021.314. Based on the
Supplement Analysis, DOE will
determine whether previous NEPA
documents remain adequate, or whether
to prepare a new site-wide EIS or EA,
.supplement the existing EIS or EA, or
revise the ROD or FONSI as
appropriatei

§ .1021.332 Mitigation action plans.
(a) Following completion of each EIS

and its associated ROD, and each EA

for which, in DOE's judgment, the
FONSI would be based, in significant
part, on DOE's commitment to take
mitigative actions, DOE shall prepare a
Mitigation Action Plan. The Mitigation
Action Plan shall explain how measures
designed to mitigate adverse
environmental impacts associated with
the proposed action will be planned and
implemented.

(b) In the case of an EIS, the
Mitigation Action Plan shall be prepared
before DOE takes any action under the
ROD that may have an adverse
environmental effect. The Plan shall
address all mitigation commitments
expressed in the ROD.

(c) In the case of an EA described in
paragraph (a), the Mitigation Action
Plan shall be prepared before issuing,
and shall be referenced in, the
associated FONSI. The Plan shall
address all mitigation commitments
expressed in the FONSI that are.
necessary, in DOE's judgment, to render
the impacts of the proposed action not
significant.

(d) Each Mitigation Action Plan shall
be as complete as possible,
commensurate with the information
available regarding the proposed action.
DOE may revise the Plan as more
specific and detailed information
becomes available.
§ 1021.340 Classified, confidential, or
otherwise exempt information.

(a) Notwithstanding other sections of
this part, DOE shall not disclose
classified, confidential, restricted, or
other information that DOE otherwise
would not disclose pursuant to the
Freedom of Information Act (FOIA) (5
U.S.C. 552), and 10 CFR 1004.10(b) of
DOE's regulations implementing FOIA
(provided, however, that DOE shall
disclose any interagency memoranda
that transmit a Federal agency's
comments on the environmental impacts
of a DOE proposal (40 CFR 1506.6(f))).

(b) Wherever possible, in DOE's
judgment, DOE shall prepare any
information that is exempt from
disclosure requirements as an appendix,
or otherwise segregate the exempt.
information to allow public review of
the remainder of a NEPA document. .

(c) If exempt information cannot be
segregated, or if segregation would leave
essentially meaningless material, DOE
shall withhold the entire NEPA
document from the public: however,
DOE shall prepare the NEPA document,
in accordance with the CEQ Regulations
and this part, and use it in DOE
decisionmaking.,
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§ 1021.341 Coordination with other
environmental review requirements.

(a) In accordance with 40 CFR 1502.25,
DOE shall integrate the NEPA process
and coordinate NEPA compliance with
other environmental review
requirements, to the fullest extent
possible in DOE's judgment.

(b) To the extent possible, DOE shall
determine the applicability of other
environmental requirements -early in the
planning process to ensure compliance
and to avoid .delays, and shall
incorporate any-such relevant
requirements as early.in the NEPA
review process as possible in DOE's
judgment.

§ 1021.342 Interagency cooperation.
For DOE programs that involve

another Federal agency or agencies in
related decisions subject toNEPA, DOE
shall cooperate with the otheragencies
in developing environmental
information and in determining whether
a proposal requires preparation of an
EIS or EA, or can be categorically
excluded from preparation Of either.
Where appropriate and 'acceptable to
the other agencies, DOE shall develop or
cooperate in the development of
interagency agreements to facilitate
coordination and to reduce delay and
duplication.

§ 1021.343 Variances.
(a) Emergency actions. DOE may take

emergency actions without observing all
provisions of this part or-the CEQ
Regulations, in accordance with 40 CFR
1506.11, in extraordinary situations that
demand immediate action. DOE shall
consult with CEQ as soon as possible
regarding emergency actions having
significant environmental impacts. DOE
shall document emergency actions
covered by this paragraph Within two
weeks after such action occurs; this
documentation shall identify any
adverse impacts from -the actions taken,
further mitigation necessary, and any
NEPA documents that may berequired.

(b) Reduction of. time periods. On'a
case-by-case basis, DOE may reduce
time periods established in.this part that
are not required by the.CEQ
Regulations. If DOE determines that
such reduction is necessary, DOE shall
publish notice in the Federal Register
specifying the revised time periods and
the rationale for the reduction.

(c) Other. Any variance from the
requirements of this part, other than
under paragraphs (a) and .1b) of this
section, must be soumdly based on the
interests of national security.or the
public health, safety, 'or welfare and
must have the advance written approval
of the Secretary; however, the 'Scretary

shall not waive or grant a variance rom
any provision of the CEQ Regulations
(except as provided for in those
regulations).

Subpart D-Typical Classes of Actions

§ 1021.400 Level o1NEPA review.
(a) This subpart identifies DOE

actions that normally: ,
(1) Do not require preparation of

either an EIS or an EA (are categorically
excluded from preparation of either
document);

(2) Require preparation of an EA, but
not necessarily an EIS; or

(3) Require preparation of an EIS.
(b) If a DOE proposal has been

adequately analyzed in an existing EIS
or EA, and is covered by an existing
ROD or FONSI, no additional NEPA
documentation is needed.

(c Ifi a DOE proposal is encompassed
within a class of actions listed in the
appendices to this subpart D, DOE shall
proceed with the level of NEPA review
indicated for that.class of actions,
unless extraordinary circumstances
related to the -specific proposal
(including issues raised in public
comments or other information,
available to.DOE) cause -DOE to have a
reasonable question as to whether the
categorization is appropriate for the
specific -proposal.

(d) If a DOE proposal is not
encompassed within the classes of
action listed in the -appendices to this
subpartfD, orif extraordinary
circumstances raise a reasonable
question as to the appropriateness of the
categorization, before taking action on
the proposal (except as provided at 40
CFR 1506.1 and I 1021.211 of these
regulations) DOE shall either.

(1) Prepare an EA, and on the basis of
that EA determine whether to prepare
an EIS or a FONSI; or

(2) Prepare an EIS and ROD.

§ 1021.410 Application of categorical
-exclusions (classes of actions that normally
do not require E.As or.ElSs).

(a) General. The actions listed in
appendices A and.B to this subpart D
are classes of actions that -normally do
not require EAs or -EISs (categorical
exclusions). All categorical exclusions
may be applied by any element of DOE.
The sectional divisions in appendices A
and B are only forpurposes 'of
organization of'these Appendices.

(b) Eligibility criteria for categorical
exclusions. (l To be eligible for a
categorical exclusion listed in appendix.
A or.B, a proposed action must'be-one
that:

'(i) Would not threaten a violation of
applicable statutory, regulatory, and

permit requirements, including
requirements of DOE Orders;

(ii) Would not require siting and
construction ormajor expansion of
waste, disposal, recovery, or .treatment
facilities (including incinerators and
facilities-for treating wastewater,
surface water, and groundwater.; and

(iii) Would not adversely affect
environmentally sensitive areas. An
action may be categorically exctuded if,
although sensitive areas are present on
a site, the action would not adversely
affect those areas (eg, construction of a
building with its foundation well above
a sole-source aquifer or upland surface
soil removal on a site that has
wetlands).

(2) For-purposes of paragraph
(b)(1)(iii), environmentally sensitive
areas include:

;{i) Property (e.g., sites, buildings,
structures, objects) ofhiistoric,
archeological, or architectural
significance designated by Federal
state, or local governments or.property
eligible for listing on the National
Register of Historic Places,

(ii) Habitat (including,critical habitat)
'of Federally-listed endangered,
threatened, proposed, or candidate
species, or of state-listed endangered
and threatened species;

(iii) Floodplains 'and wetlands;
(iv) Natural areas such -as Federally

and state-designated wilderness areas,
National Paiks, National Natural
Landmarks, Wild and Scenic Rivers,
state and Federal wildlife refuges, and
marine sanctuaries;

'(v) Prime agricultural lands; and
'(vi) Special sources of water Isuch as

sole-source aquifers, wellhead
protection areas and other water
sources that are vitalin-a-regionj.

Appendix A to Subpart I--Categorical
Exclusions that Do Not Require
Documentation

Table of Cantents
1. Categaricalexdusionsoplicoble to

facility operation
1.1 Administrative procurements
1.2 Routine financial transactions
1.3 -Grant/contracts torcalegoically-

excluded and some interim .actions
1.4 Contract interpretations, amendments

.1.5 Pass-throughs
1.6 Rateincreases less than inflation (not

power marketing, but see 4.4)
1.7 Administrative enforcement actions
1.8 Certa'in actions by Office of Hearings

and Appeals
1.9 Interpretationsjrulir Sg for :exstin g

.regulations
1.10 *Clarifyingorules and regulations
1.11 Rulemaking for-technical and pncing

,proposals
1.12 Ruiem6khrg"forgrants and cooperative

'agreements
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1.13 Rulemaking for categorically-excluded
. actions

1.14 Procedural rulemakings
1.15. Transfer of property, use unchanged or

categorically-excluded
1.16 Personnel actions/personal service

contracts
1.17 Document preparation
1.18 Information gathering/analysis/

dissemination
1.19 Reports or recommendations on non-

DOE legislation
1.20 Technical advice and assistance to

organizations
1.21 Classroom training and informational

programs
1.22 Emergency preparedness
1.23 Training exercises and simulation
1.24 Changes in inspection, maintenance

requirements
1.25 Business support activities
1.26 Routine maintenance/custodial

services for buildings, structures,
equipment

1.27 Siting/construction/operation of
storage area for maintenance/
administrative supplies/equipment

1.28 Replacement/extension of existing
utility systems for categorically-excluded
actions

1.29 Installation/modification of air
conditioning systems for existing
equipment

1.30 Improvements to cooling water systems
within existing building, structure

1.31 Installation of/improvements to liquid
retention tanks, small basins

1.32 Acquisition/installation/operation of
communication systems, data processing
equipment

1.33 Modifications to screened water intake
structures

1.34 Routine testing/calibration of facility
components

1.35 Routine decontamination, not part of
decommissioning

1.36 Airway safety markings/painting (not
lighting) of existing lines, antennas

1.37 On-site storage of activated material at
existing facility

1.38 Fencing, no adverse effect on wildlife
movement

1.39 Actions to conserve energy, not
affecting air exchange, not increasing
potentially harmful substances

1.40 Detonation of high explosives in
reserved areas

1.41 Acquisition or minor relocation of
access roads

1.42 Routine transportation of
nonhazardous materials and
nonradioactive, nonwaste hazardous
materials

1.43 Routine transportation of waste (not
transuranic, not high level)

1.44 Temporary shutdown/restart of a
facility for inventory, routine
maintenance

1.45 Temporary shutdown/restart of a
nuclear reactor for refueling

1.46 Shutdown of an operating facility
2. Categorical exclusions applicable to safety

and health
2.1 Modifications to enhance workplace

habitability

2.2 Installation of/improvements to
instrumentation

2.3 Establishment of/improvements to
emergency warning systems, monitors,
evacuation routes

2.4 Promotion/maintenance of employee
health

2.5 Equipment Qualification Programs
3. Categorical exclusions applicable to site

characterization, monitoring, and
general research

3.1 Site characterization/environmental
monitoring

3.2 Geochemical surveys/geological
mapping/geophysical investigation

3.3 Archeological/cultural resource
identification

3.4 Aviation activities for survey/
monitoring/security

3.5 Research related to conservation of fish
and wildlife

3.6 Transport packaging tests for
radioactive/hazardous material

3.7 Tank car tests
3.8 Indoor bench-scale research projects/

conventional laboratory operation
4. Categorical exclusions applicable to the

Power Marketing Administrations and to
all of DOE with regard to power
resources

4.1 Contracts/marketing plans/policies for
the short term

4.2 Leasing of existing transmission
facilities

4.3 Export of electricity over existing
transmission lines

4.4 Power marketing rate changes less than
inflation

4.5 Power marketing services within normal
operating limits

4.6 Buffer rights-of-way at existing
transmission facilities

4.7 Minor substation modifications/
expansions

4.8 Temporary adjustments to river
operations

4.9 Additions/modifications to transmission-
facilities within previously developed
area

4.10 Adding/burying fiber optic cable
5. Categorical exclusions applicable to fossil,

conservation, and renewable energy
activities

5.1 Modifications to oil/gas/geothermal
pumps and piping

5.2 Modification (not expansion)/
abandonment of oil storage access/brine
injection/geothermal wells, not part of
site closure

5.3 Repair/replacement of sections of
pipeline within permitted maintenance
provisions

5.4 Removal of oil field waste to permitted
disposal facility

6. Categorical exclusions applicable to
international activities

6.1 Approval of technical exchange
arrangements

6.2 Umbrella agreements for cooperation in
energy research and development

6.3 Emergency measures under the
International Energy Program

1. Categorical Exclusions Applicable to
Facility Operation

1.1 Administrative procurements
(including, but not limited to, general
administrative supplies, and computer and
supercomputer systems).

1.2 Routine financial transactions,
including payment of salaries, expens6s, or-
fees.

1.3 Grants, contracts (that is,
procurements), cooperative agreements or
-other authorizations for actions that are (a)
categorically excluded in appendix A or in
appendix B to this subpart, or (b) permitted
by § 1021.211 of this part and 40 CFR
1506.1(a).

1.4 Contract interpretations, amendments,
and modifications, including replacements
and assignments, that are clarifying or
administrative in nature.

1.5 Ministerial actions to implement
congressionally-mandated funding for actions
not proposed by DOE as to which DOE has
no discretion (that is, "pass-throughs"). .

1.6 Rate increases for products or services
marketed by parts of DOE other than Power
Marketing Administrations and approval of
rate increases for non-DOE entities that do
not exceed the change in the overall price
level in the economy (inflation), as measured
by the Gross National Product (GNP) fixed
weight price index published by the
Department of Commerce, during the period
since the last rate increasi.

1.7 Administrative enforcement actions,
including investigations, conferences,
hearings, and notices of probable violations.

1.8 Adjustments, exceptions, exemptions,
appeals, and stays, modifications, or
rescissions of orders issued by the Office of
Hearings and Appeals.

1.9 Interpretations and rulings with
respect to existing regulations, or
modifications or rescissions of such
interpretations and rulings.

1.10 Promulgation of rules and regulations
that are clarifying in nature, or that do not
change the environmental effect of the
regulations being amended.

1.11 Rulemaking (under 48 CFR part 9)
establishing procedures for technical and
pricing proposals, and establishing contract
clauses and contracting practices for the
purchase of goods and services.

1.12 Rulemaking (under 10 CFR part 600)
establishing application and review
procedures for, and administration, audit,
and closeout of, grants and cooperative
agreements.

1.13 Rulemaking for actions that are
'categorically excluded in this subpart.

1.14 Rulemakings that are strictly
procedural.

1.15 Transfer, lease, acquisition or
disposition of interests in property. including
disposition through the General Services
Administration, if the property use is to
remain unchanged or if the proposed use is
categorically excluded in this Subpart.

1.16 Personnel actions and contracts for
personal services, including technical support
contracts and contracts for the management
and operation of a DOE facility.

1.17 Actions consisting solely of
document preparation (including, but not
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limited to, conceptual design, feasibility,
energy supply and demand, and other
studies).

1.18 -Information gathering (including, but
not limited to, literature surveys, inventories,
audits), analysis (including computer
modelling), and dissemination (including, but
not limited to, document mailings,
publication, and distribution).

1.19 Reports or recommendations on
legislation or rulemaking that is not proposed
by DOE.

1.20 Technical advice and planning
assistance to international, national, state,
and local organizations.

1.21 Classroom training and informational
programs.

1.22 Emergency preparedness planning
activities.

1.23 Training exercises and simulations
(including, but not limited to, firing-range
training, emergency response training, fire-
fighter and rescue training, and spill cleanup
training).

1.24 Administrative, organizational, or
procedural changes in inspection,
surveillance, or maintenance requirements.

1.25 Support activities for the normal
conduct of business (such as document
copying and making identification badges).

1.26 Routine maintenance activities and
custodial services for buildings, structures,
and equipment. Routine maintenance
activities, both corrective (that is, repair) and
preventive, are required to maintain and
preserve buildings, structures, or equipment
in a condition suitable for a facility to be
used for its designated purpose. Routine
maintenance may result in replacement to the
extent that the replacement is in kind and is
not a substantial upgrade or improvement.
Routine maintenance does not include
replacement of a major component that
significantly extends the originally intended
useful life of a facility (for example, it does
not include the replacement of a reactor
vessel near the end of its useful life). Routine
maintenance activities include, but are not
limited to:

(a) Repair of facility equipment such as
lathes, mills, pumps, and presses;

(b) Door and window repair or
replacement;

(c) Wall or basement repair-,
(d) Reroofing;
(e) Plumbing, electrical utility, and

telephone service repair,
(f) Routine replacement of high efficiency

particulate air filters;
(g) Inspection and treatment-of currently

installed wood utility poles;
(h) Repair of road embankments;
(i) Repair or replacement of fire protection

sprinkler systems;
(j) Road and parking area resurfacing,

including construction-of temporary access to
facilitate resurfacing;

(k) Erosion control and soil stabilization
measures (such as reseeding and
revegetation);

(I) Surveillance and maintenance of surplus
facilities in accordance with DOE Order
5820.2A, "Radioactive Waste Management";

(in) Repair and maintenance of
transmission facilities, including replacement
of conductors of the same nominal voltage,

poles, circuit breakers, transformers,
crossarms, insulators, and downed
transmission lines; and

(n) Removal ,and/or replacement of above-
or below-ground tanks and related piping if
there is no evidence of leakage. This includes
activities taken under 40 CFR part 280.
subparts B, C, and D for underground storage
tanks.
Custodial services are activities to preserve
facility appearance, working -conditions, and
sanitation, and include, but arenot limited to:

(a) Moving furniture;
(b) Window washing;
(c) Lawn mowing;
(d) Trash collection;
(e) Indoor and outdoor painting, including

surface preparation; and
(f Snow removal.
1.27 Siting, construction (and/or

modification, and operation of a-storage area
for supplies and equipment for administrative
services, and maintenance and repair
activities.

1.28 Replacement of existing utility
systems (for example, electrical, sewer,
septic, water supply, fire -suppression,
communication, data processing) or,
extension of utility systems required as a
result of actions categorically excluded in
this subpart.

1.29 Installation or modification of air
conditioning systems required for
temperature -control for-operation of existing
equipment.

1.30 Minor improvements to cooling water
systems within an existing building or
structure if the improvements would not: (1)
Create new sources of water or involve-new
receiving waters, (2) adversely.affect water
withdrawals or the temperature of discharged
water, or (3) increase introductions of or
involve new introductions of hazardous
substances, pollutants, or contaminants.

1.31 Installation of, or improvements to,
liquid retention tanks, small (normally, under
5 acres) basins, and piping. Installations and
improvements include, but are not limited to,
increasing retention capacity or installing
liners or covers.

1.32 Acquisition, installation, and
operation of communication systems, data
processing equipment, and -similar electronic
equipment.

1.33 Modifications to-screened water
intake structures that result in intake
velocities and volumes that are -within
existing permit limits.

1.34 -Routine testing and calibrationof
facility components or subsystems (including,
but not limited to, control valves, in-core
monitoring devices, transformers, capacitors)
within nationally recognized -engineering
code requirements and if testing would not
release hazardous substances, -pollutants, or
contaminants.

1.35 Routine decontamination
(radioactive and nonradioactive) of
equipment, rooms, hot -cells, or the -surfaces
(interior or exterior) of buildings, if the action
is not part of a decommissioning project.

1.36 Airway safety markings and painting
(but excluding lighting) of existing electrical
transmission line and antenna structures in
accordance with Federal Aviation
Administration standards.

137 On-site storage at an existing facility
(that is, no construction required) of activated
material (including lead] or equipment used
at that facility that is not waste to allow for
radioactive decay.

1.38 Installation offencing, including that
for border marking, that will .not adversely
affect wildlife movements.

1.39 Actions to conserve energy that do
not affect the exchange of indoor and outdoor
air and do not increase the concentrations of
potentially harmful substances (for-example,
programmed lowering of thermostat -settings,
placement of timers on hot water heaters,
installation of solar hot water systems,
installation of efficient lighting).

1.40 Detonation of high explosives in
areas reserved for this purpose to avoid
hazards of transportation and/or handling, if
done within the.requirements of any existing
permit issued by the state orlocal authorities
and in accordance with DOE fOrders.

1.41 Acquisition or minor relocation of
existing access roads serving existing
facilities if the traffic they are to carry will
not change substantially.

1.42 Routine transportation of
nonhazardous materials and nonradioactive,
nonwaste hazardous materials (hazardous
materials as designated -in 49 CFR 172.101).

1.43 Routine transportation to an existing
treatment. storage or disposal facility of:

(a) Hazardous waste (as designated'in 40
CFR part 261) that is nonradioactive;

(b) Low-level radioactive waste (11W)
(waste that contains Tadioactivity and is not
classified as high-level waste, transuranic
(TRU) waste, spent nuclear fuel, or byproduct
material as defined in 11(e)(2) of the Atomic
Energy Act (AEA));

(c) Low-level radioactive mixed waste
(LLW also containing hazardous waste as
designated in 40 CFR part 261);

(d) Nonhazardous solid waste (as
designated in 40 CFR 261.4(b); or

(e) Byproduct material as-defined in AEA
11(e)(2).

1.44 Temporary shutdown (that-is, forup
to approximately two years) and subsequent
restart of a facility (such as a nuclear reactor,
chemical processing plant, electrical
substation, or.oil and gas well) for inventory
and for routine maintenance (both -corrective
and preventative) actions.

1.45 Temporary shutdown (that is, for up
to approximately two years) of a nuclear
reactor for refueling and subsequent restart.

1.46 Shutdown of an operating facility,
including temporary shutdown(that is, for-up
to approximately two years) for safety and/
or environmental improvements or in
response to safety and/or environmental
requirements. (See also appendix B, 1.9.)

2. Categorical Exclusions Applicable to
Safety and Health

2.1 Modifications of an existing structure
to enhance workplace habitability -(including,
but not limited lo, improvements to lighting,
radiation shielding, or heating/ventilating/air
conditioning and its instrumentation; noise
reduction).

2.2 Installation of, or improvements to.
building and equipment instrumentation
(including, but not limited to, building
monitors, remote control panels, remote
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monitoring capability, alarm and surveillance
systems, and control systems to provide
automatic shutdown and fire protection and
detection).

2.3 Establishment of, or improvements to,
announcement and emergency warning
systems, criticality and radiation monitors
and alarms, safeguards and security
equipment, and on-site evacuation routes.

2.4 Activities related to the promotion
and maintenance of employee health,
including installation of eye washes, safety
showers, and radiation monitoring devices.

2.5 Development and implementation of
Equipment Qualification Programs (under
DOE Order 5480.6, "Safety of DOE-owned
Nuclear Reactors") to augment information
on safety-related system components or to
improve systems reliability.
3. Categorical Exclusions Apphcable to Site
Characterization, Monitoring, and General
Research

3.1 Site characterization and
environmental monitoring, including siting,
construction, operation, and dismantlement
or closing (abandonment) of characterization
and monitoring devices, if the activities
would not introduce or cause the inadvertent
or uncontrolled movement of hazardous
substances, pollutants, or contaminants, or
non-native organisms. Activities covered
include, but are not limited to:

(a) Geological and engineering surveys and
mapping, including the establishment of
survey marks;

(b) Installation and operation of field
instruments, such as stream-gauging stations
or flow-measuring devices, telemetry
systems, geochemical monitoring tools,
geophysical exploration tools, and drilling of
slim core holes;

(c) Drilling of groundwater or vadose
(unsaturated) zone sampling and monitoring
wells;

(d) Well logging:
(e) Aquifer response testing;
(f) Installation and operation of water-level

recording devices in wells;
(g) Installation and operation of ambient

air monitoring equipment;
(h) Sampling and characterization of water,

soil, rock or contaminants;
(i) Sampling and characterization of water

effluents, air emissions, or solid waste
streams:

(j) Installation and operation of
meterological towers and associated
activities, including assessment of potential
wind energy resources; and

(k) Sampling of flora or fauna.
3.2 Geochemical surveys, geological

mapping, and gravity, magnetic, electrical,
seismic, radar and geophysical investigations
for resource evaluation and site
characterization.

3.3 Archaeological, historical, and
cultural resource identification in compliance
with 36 CFR part 800 performed by
professionals who meet the qualifications set
forth in 43 CFR 7.8(a)(1) (i)-v).

3.4 Aviation activities for survey,
monitoring, or security purposes that comply
with Federal Aviation Administration
regulations.

3.5 Research, inventory, and information
collection activities that are directly related

to the conservation of fish and wildlife
resources and that involve only negligible
animal mortality or habitat destruction, and if
the activities would not introduce or cause
the inadvertent or uncontrolled movement of
hazardous substances, pollutants, or
contaminants, or non-native organisms.

3.6 Drop, puncture, water-immersion,
thermal, and fire tests of transport packaging
for radioactive or hazardous materials to
certify that designs meet the requirements of
49 CFR 173.411 and 173.412 and requirements
of severe accident conditions as specified in
10 CFR 71.73.

3.7 Tank car tests under 49 CFR part 179
(including, but not limited to, tests of safety
relief devices, pressure regulators, and
thermal protection systems).

3.8 Indoor bench-scale research projects
and conventional laboratory operation (for
example, preparation of standards and
sample analysis.
4. Categorical Exclusions Applicable to the
Power Marketing Administrations and to all
of DOE With Regard to Power Resources.

4.1 Establishment and implementation of
contracts, marketing plans, policies, annual
operating plans, or allocation plans for the
short term (less than five years) or seasonal
disposition, allocation, or acquisition of
excess power, if transmission would occur
over existing transmission systems.

4.2 Leasing of existing transmission
facilities if the leases would not involve any
change in operation.

4.3 Export of electricity over existing
transmission lines as provide by section
202(e) of the Federal Power Act.

4.4 Changes in rates for electric power,
power transmission, and other products or
services provided by a Power Marketing
Administration that are based on a change in
revenue requirements that does not exceed
the change in the overall price level in the
economy (inflation), as measured by the GNP
fixed weight price index published by the
Department of Commerce, during the period
since the last rate adjustment for that product
or service or, if the rate change does exceed
the change in the GNP fixed weight price
index, the rate change would have no
potential for affecting the operation of power
generation resources..

4.5 Power marketing services, including
storage, load shaping, seasonal exchanges, or
other similar activities if the operations of
hydroelectric projects would remain within
normal operating limits and would not alter
the existing environmental conditions.

4.6 The acquisition of additional rights-of-
way at existing transmission facilities to
establish buffer areas.

4.7 Minor substation modifications and
expansions, including minor realignments
and modifications to approach-structures,
that would not involve the construction of
new transmission lines or the integration of a
major new resource.

4.8 Temporary adjustments to river
operations to accommodate day-to-day river
fluctuations, power demand changes, fish and
wildlife conservation program requirements,
and other external events if the adjustments
Would result in only minor changes to
reservoir levels or stream flows.

4.9 Additions, or modifications, to
transmission facilities that would not affect
the environment beyond the previously
developed facility area, including tower
modifications, changing insulators, and
replacement of poles, circuit breakers,
transformers, and crossarms.

4.10 Adding fiber optic cable to
transmission structures or burying fiber optic
cable in existing transmission line rights-of-
way.

5. Categorical Exclusions Applicable to
Fossil, Conservation, and Renewable Energy
Activities

5.1 Modifications to oil, gas. and
geothermal facility pump and piping
configurations, manifolds, metering systems,
and other instrumentation that would not
change design process flow rates or affect
permitted air emissions.

5.2 Modification (but not expansion) or
abandonment (including plugging), which is
not part of site closure, or crude oil storage
access wells, bring injection wells, or
geothermal wells.

5.3 Repair or replacement of sections of a
crude oil, produced water, brine, or
geothermal pipeline, if the actions are
determined by the Army Corp of Engineers to
be within the maintenance provisions of
DOE's permit under section 404 of the Clean
Water Act.

5.4 Removal of drilling fluids, produced
waters, or other oil field wastes not subject to
regulation under subtitle C of RCRA that are
recovered in the course of routine facility
operation, are not mixed with hazardous
waste, and would be disposed of in a state-
approved oil field waste disposal facility.

6. Categorical Exclusions Applicable to
International Activities

6.1 Approval of technical exchange
arrangements for information, data, or
personnel with other countries or
international organizations, including, but not
limited to, assistance in identifying and

-analyzing another country's energy resources,
needs and options.

6.2 Approval of DOE participation in
international "umbrella" agreements for
cooperation in energy research and
development activities that (a) would not
commit the U.S. to any specific projects or
activities, or (b) would commit the U.S. only
to specific projects or activities that fall
within the classes of actions categorically
excluded in this Subpart.

6.3 Planning and implementation of
emergency measures pursuant to the
International Energy Program.

Appendix B to Subpart D-Categorical
Exclusions that Require Documentation

Table of Contents

1. Categorical exclusions applicable to
facility operation

1. 1 Siting/construction/operation of
support structures

1. 2 Removal of contamination, not
decommissioning project

1. 3 Removal of asbestos from existing
buildings
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1. 4 Removal of polychlorinated biphenyl-
containing items from buildings, other
above-ground locations

1. 5 Construction/operation of additional/
replacement water supply wells

1. 6 Construction/operation of microwave/
radio communication towers

1. 7 Actions to conserve energy, affecting air
exchange, not increasing potentially
harmful substances

1. 8 Protect/restore/improve fish and
wildlife habitat

1. 9 Restart of facility after categorically-
excluded safety-environmental
improvements

2. Categorical exclusions applicable to safety
and health

2. 1 Improvement of a facility, replacement/
upgrade of facility components

3. Categorical exclusions applicable to site
characterization, monitoring, and
general research

3. 1 Siting/construction/operation of small-
scale laboratory building or renovation
of room for sample analysis for site
characterization/environmental
monitoring

3. 2 New infill exploratory, experimental
oil/gas/geothermal wells

3. 3 Outdoor ecological/environmental
research activities

3. 4 Certain Clean Coal Technology
Demonstration Program activities

3. 5 Research and development activities/
small-scale testing at existing facility,
preceding demonstration

3. 6 Outdoor reliability/quality assurance
tests and experiments, nonradioactive

4. Categorical exclusions applicable to the
Power Marketing Administrations and to
DOE with regard to power resources

4.1 New electricity transmission
agreements, system operation within
normal opeating limits

4.2 Multiple use of DOE transmission line
rights-of-way

4.3 Dismantling and removal of
transmission lines

4.4 Construction or modification of
customer service substations

4.5 Construction of tap lines (less than 10
miles in length), not integrating major
new sources

4.6 Minor relocations of existing
transmission lines (less than 10 miles in
length)

4.7 Noise abatement
5. Categorical exclusions applicable to fossil,

conservation, and renewable energy
activities, including activities authorized
by the Natural Gas Act or the
Powerplant and Industrial Fuel Use Act

5.1 Construction/operation of short crude
oil/geothermal pipeline segments

5.2 Oil spill cleanup operations
5.3 Import/export natural gas, no new

construction
5.4 Import/export natural gas requiring

short gas pipeline segments for
cogeneration powerplant

5.5 Temporary exemption for electric
powerplant, fuel-burning installation

5.6 Certain permanent exemptions for
electric powerplant, fuel-burning
installation.

5.7 Permanent exemption for mixed natural
gas and petroleum

5.8 Permanent exemption for new peak-load
powerplant

5.9 Permanent exemption for emergency
operations

5.10 Permanent exemption for meeting
scheduled equipment outages

5.11 Permanent exemption due to lack of
alternative fuel supply

5.12 Permanent exemption for new
cogeneration powerplant

6. Categorical exclusions applicable to
environmental restoration and waste
management

6.1 CERCLA removals/similar actions under
RCRA or other authorities

6.2 Siting/construction/operation of
temporary pilot-scale waste collection/
treatment facilities

6.3 Improvements to environmental control
systems

6.4 Siting/construction/operation of waste
storage facility (not transuranic, high
level)

6.5 Modification (not expansion) of existing
transuranic waste storage facility

6.6 Granting/denying petitions for
allocation of commercial disposal
capacity

6.7 Relocation/demolition/disposal of
buildings

6.8 Modifications for waste minimization/
reuse of materials

7. Categorical exclusions applicable to
international activities

7.1 Import/export of special nuclear or
isotopic materials

7.2 Retransfers of source, special nuclear,
and byproduct materials

1. Categorical Exclusions Applicable to
Facility Operation

1.1 Siting, construction (and/or
modification), and operation of buildings and
support structures (including butler buildings
and trailers) on an existing DOE site and in
accordance with any site development plan,
for office purposes, parking, cafeteria
services, education and training, visitor
reception, computer and data processing
services, employee recreation, maintenance,
security (including security posts), and fire
protection.

1.2 Removal of contaminated material
and equipment (other than fuel or special
nuclear material in reactors), if the action is
not part of a decommissioning project.

1.3 Removal of abestos-containing
materials from existing buildings in
accordance with 40 CFR part 61 (National,
Emission Standards for Hazardous Air
Pollutants), subpart M (National Emission
Standard for Asbestos); 40 CFR part 763
(Asbestos), subpart G (Asbestos Abatement
Projects); 29 CFR part 1910, subpart I
(Personal Protective Equipment), § 1910.134
(Respiratory Protection); subpart Z (Toxic
and Hazardous Substances), § 1910.1001
(Asbestos, tremolite, anthophyllite and
actinolite); and 29 CFR part 1926 (Safety and
Health Regulations for Construction), subpart
D (Occupational Health and Environmental
Controls), § 1926.58 (Asbestos, tremolite,
anthophyllite, and actinolite), other
appropriate Occupational Safety and Health

Administration standards in title 29. chapter
XVII of the CFR, and appropriate state and
local requirements, including certification of
removal contractors and technicians.

1.4 Removal of polychlorinated biphenyl
(PCB)-containing items, such as transformers
or capacitors, PCB-containing oils flushed
from transformers, PCB-flushing solutions,
and PCB-containing spill materials from
buildings or other above-ground locations in
accordance with 40 CFR part 761
(Polychlorinated Biphenyls Manufacturing,
Processing, Distribution in Commerce, and
Use Prohibitions).

1.5 Construction and operation of
additional water supply wells for
replacement wells) within an aquifer already
accessed by operating wells, if there would
be no drawdown other than in the immediate
vicinity of the well, and no degradation of the
freshwater aquifer as a result of the new or
replacement wells.

1.6 Construction and operation of
microwave and radio communication towers
and associated facilities, if such actions
would not prejudice future site selection
decisions for substations or other facilities.

1.7 Actions to conserve energy,
demonstrate potential energy conservation,
and promote energy-efficiency that may
affect the exchange of indoor and outdoor air
but do not increase the concentrations of
potentially harmful substances. These actions
may involve financial and technical
assistance to individuals (such as builders,
owners, consultants, designers),
organizations.(such as utilities), and state
and local governments. Covered actions
include, but are not limited to: Improvements
in generator efficiency and appliance
efficiency ratings, development of energy-.
efficient manufacturing or industrial
practices, and small-scale conservation and
renewable energy research and development
and pilot projects. The actions could involve
building renovations or new structures in
commercial, residential, agricultural, or
industrial sectors. These actions do not
include rulemakings, standard-settings, or
proposed DOE legislation.

1.8 Small-scale activities undertaken to
protect, restore or improve fish and wildlife
habitat, fish passage facilities (such as fish
ladders or minor diversion channels), or
fisheries.

1.9 Restart of a facility (such as a nuclear
reactor, chemical processing plant, electrical
substation, or oil and gas well) after a
temporary shutdown (that is, for up to
approximately two years) for safety or
environmental improvements, if the
improvements are categorically excluded in
this subpart. (See also appendix A, 1.46 and
section 2; and appendix B, 2.1 and 6.3.)

2. Categorical Exclusions Applicable to
Safety and Health

2.1 Improvement of a facility or
replacement/upgrade of facilitye components
(such as control valves, in-core monitoring
devices, and facility air filtration systems;
adding structural bracing to meet earthquake
standards and/or to sustain.high wind
loading; transformers or capacitors or other
components of a substation). These actions
do not include replacement of a reactor
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vessel, and do not result in a significant
extension of the expected useful life or design
capacity of the facility.
3. Categorical Exclusions Applicable to Site
Characterization, Monitoring, and General
Research

3.1 Siting, construction, and operation of a
small-scale laboratory building or renovation
of a room Is an existing building for analysis
of water, soil, air, biota, geological,
geochemical, geophysical and other samples
obtained for site characterization and
environmental monitoring activities.

3.2 New infill exploratory and
experimental (test) oil, gas, and geothermal
wells, which are to be drilled in a geological
formation that has existing operating wells.

3.3 Outdoor ecological and environmental
research activities including waste
treatability, stabilization and disposal studies
in a small area (generally less than five
acres), which (1) would not involve
construction that is not categorically
excluded in this Subpart, and (2) would not
introduce or cause the inadvertent or
uncontrolled movement of hazardous
substances, pollutants, or contaminants.
These actions also would not result in any
permanent change to the ecosystem, except
for environmental restoration experiments
concerned with waste (for example, in situ
vitrification, experiments with clay liners or
water treatment).

3.4 Demonstration actions proposed
under the Clean Coal Technology
Demonstration Program, if the actions would
not increase the quantity or rate of air
emissions. These demonstration actions
include, but are not limited to:

(a) Test treatment of 20 percent or less of
the throughput product (solid, liquid, or gas)
generated at an existing and fully operational
coal-fired power producing facility;

(b) addition or replacement of equipment
for reduction or control of sulfur dioxide or
oxides of nitrogen that require only minor
modification to the existing structures at an
existing coal-fired power producing facility
for which the existing use remains
unchanged;

(c) addition or replacement of equipment
for reduction or control of sulfur dioxide of
nitrogen that involves no permanent change
in the quantity or quality of coal being burned
and involves no permanent change in the
capacity factor of the coal-fired power
producing facility, other than for
demonstration purposes of two years or less
in duration.

3.5 Research and development and pilot-
scale testing actions that (1) do not involve
special nuclear materials, high-level or TRU
waste, irradiated nuclear fuel, or highly toxic
substances (substances that present an
unreasonable risk of injury to health or the
environment), (2) are conducted in an
existing facility not requiring major structural
modification, and (3) are conducted to verify
a concept before demonstration actions.
These actions include, but are not limited to:

(a) Fossil energy research and development
activities for enhanced oil and
unconventional gas recovery, coal
preparation, flue gas cleanup, coal
liquefaction, advanced combustion,

alternative fuels, and
magnetohydrodynamics;

(b) Geothermal energy research and
development activities;

(c) Routine tritium research and
development activities for reactor fuel and
target fabrication, irradiation, and extraction;

(d) Waste treatability tests;
(e) Projects to improve the capability or

efficiency of existing accelerators; and
(f) projects using accelerators whose

beams have insufficient energy to produce
neutrons when impacting the intended
targets.

3.6 Outdoor reliability, quality assurance,
and developmental tests and experiments
(including, but not limited to, burn tests, such
as tests of electric cable fire resistance and
weapons safety features: impact tests of
weapon system components, such as
pneumatic ejector tests using earthen
embankments or concrete slabs) under
controlled conditions and not involving
radioactive materials.
4. Categorical Exclusions Applicable to
Power Marketing Administrations and to all
of DOE With Regard to Power Resources

4.1 New electricity transmission
agreements and modifications to existing
transmission arrangements (such as the use
of a transmission facility of one system to
transfer power of and for another system) if
system operation would continue within
normal operating limits, no new generation
projects would be involved, and no physical
changes in the transmission system would be
made beyond the previously developed
facility area.

4.2 Grant or denial of requests for
multiple use of DOE transmission facility
rights-of-way if DOE has ownership or
jurisdiction, such as grazing permits and
crossing agreements including electric lines,
water lines, and drainage culverts.

4.3 Dismantling and removal of
transmission lines and right-of-way
abandonment.

4.4 Construction or modification of
customer service substations (that is, power
delivery at 230 kV or below).

4.5 Construction of tap lines (less than 10
miles in length) that are not for the
integration of major new sources of
generation into DOE's main transmission
systems.

4.6 Minor relocations of existing
transmission lines (less than 10 miles in
length) made to enhance existing
environmental and land use conditions. Such
actions include relocations to avoid right-of-
way encroachments, resolve conflict with
property development, accommodate road/
highway construction, allow for the
construction of facilities such as canals and
pipelines, or reduce existing impacts to
environmentally sensitive areas.

4.7 Minor noise abatement measures,
such as construction of noise barriers and
installation of noise control materials.
5. Categorical Exclusions Applicable to
Fossil, Conservation, and Renewable Energy
Activities

5.1 Construction and subsequent
operation of short offsite crude oil or
geothermal pipeline segments between DOE

and existing commercial crude oil
transportation, storage, or refining facilities.
or geothermal transportation or storage
facilities, within a single industrial complex,
if the pipeline segments are within existing
rights-of-way.

5.2 Removal of oil and contaminated
materials recovered in oil spill cleanup
operations in accordance with the National
Oil and Hazardous Substances Pollution
Contingency Plan (NCP) and disposed of in
accordance with loci contingency plans in
accordance with the NCP.

5.3 Approval of new authorization or
amendment of existing authorization to
import/export natural gas under section 3 of
the Natural Gas Act that does not involve
new construction and ony requires
operational changes, such as an increase in
natural gas throughput, change in
transportation, or change in storage
operations.

5.4 Approval of new authorization or
amendment of existing authorization to
import/export natural gas under section 3 of
the Natural Gas Act involving a new
cogeneration powerplant (as defined in the
Powerplant and Industrial Fuel Use Act) that
will only require short gas pipeline segments
within a single industrial complex, if the
pipeline segments are within existing rights-
of-way.

5.5 The grant or denial of any temporary
exemption under the Powerplant and
Industrial Fuel Use Act of 1978 for any
electric powerplant or major fuel-burning
installation.

5.6 The grant or denial of any permanent
exemption under the Powerplant and
Industrial Fuel Use Act of 1978 of any
existing electric powerplant or major fuel-
burning installation, other than an exemption
(1) under section 312(c), relating to
cogeneration; (2) under section 312(1),
relating to scheduled equipment outages; (3)
under section 312(b), relating to certain state
or local requirements; and (4] under section
312(g), relating to certain intermediate load
powerplants,

5.7 The grant or denial of a permanent
exemption from the prohibitions of Title II of
the Powerplant and Industrial Fuel Use Act
of 1978 for any new electric powerplant or
major fuel-burning installation to permit the
use of certain fuel mixtures containing
natural gas or petroleum.

5.8 The grant or denial of a permanent
exemption from the prohibitions of Title II of
the Powerplant and Industrial Fuel Use Act
of 1978 for any new peak-load powerplant.

5.9 The grant or denial of a permanent
exemption from the prohibitions of Title II of
the Powerplant and Industrial Fuel Use Act
of 1978 for any new electric powerplant or
major fuel-burning installation to permit
operation for emergency purposes only.

5.10 The grant or denial of a permanent
exemption from the prohibitions of Titles II
and III of the Powerplant and Industrial Fuel
Use Act of 1978 for any new or existing major
fuel-burning installation for purposes of,
meeting scheduled equipment outages not to
exceed an average of 28 days per year over a
three-year period.
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5.11 The grant or denial of a permanent
exemption from the prohibitions of Title II of
the Powerplant and Industrial Fuel Use Act
of 1978 for any new major fuel-burning
installation which, in petitioning for an
exemption due to lack of alternate fuel supply
at a cost which does not substantially exceed
the cost of using imported petroleum, certifies
that it will be operated less than 600 hours
per year.

5.12 The grant or denial of a permanent
exemption from the prohibitions of Title II of
the Powerplant and Industrial Fuel Use Act
of 1978 for new cogeneration powerplant.
6. Categorical Exclusions Applicable to
Environmental Restoration and Waste
Management

6.1 Removal actions under CERCLA
(including those taken as final response
actions and those taken before remedial
action) and actions similar in scope under
RCRA and other authorities (including those
taken as partial closure actions and those
taken before corrective action). These actions
include, but are not limited to:

(a) Excavation or consolidation of
contaminated soils or materials from
drainage channels, retention basins, ponds,
and spill areas that are not receiving
contaminated surface water or waste water,
if surface water or groundwater would not
collect, and if such actions would reduce the
spread of, or direct contact with. the
contamination;

(b) Removal of bulk containers (for
example, drums, barrels) that contain or may
contain hazardous substances, pollutants,
contaminants, or hazardous wastes
(designated in 40 CFR part 261), if such
actions would reduce the likelihood of
spillage, leakage, fire, explosion, or exposure
to humans, animals, or the food chain;

(c) Removal of an underground storage
tank including its associated piping and
underlying containment systems in
compliance with 40 CFR part 280, subparts F
and G, if such action would reduce the
likelihood of spillage, leakage, or the spread
of, or direct contact with, contamination;

(d) Repair or replacement of leaking
containers;

(e) Capping or other containment of
contaminated soils or sludges if the capping
or containment would not affect future
groundwater remediation and if needed to
reduce migration of hazardouisubstances,
pollutants, or contaminants into soil,
groundwater, surface water, or air;

(f) Drainage or closing of man-made
surface impoundments if needed to maintain
the integrity of the structures;

(g) Confinement or perimeter protection.
using dikes, trenches, ditches, or diversions,
if needed to reduce the spread of, or direct
contact with, the contamination;

(h) Stabilization, but not expansion, of
berms, dikes, impoundments, or caps if
needed to maintain integrity of the structures;

(i) Drainage controls (for example, run-off
or run-on diversion) if needed to reduce
migration offsite of hazardous substances,
pollutants, or contaminants, or to prevent
precipitation or run-off from other sources
from entering the release area from other
areas;

(j) Segregation of wastes that react with
one another to result in adverse
environmental impacts;

(k) Use of chemicals and other materials to
neutralize the pH of wastes;

(I) Use of chemicals and other materials to
retard the spread of the release or to mitigate
its effects, if the use of such chemicals would
reduce the spread of, or direct contact with,
the contamination;

(in) Installation and operation of gas
ventilation systems in soil to remove methane
or petroleum vapors without any toxic or
radioactive co-contaminants, and if
appropriate filtration or gas treatment is in
place;

(n) Installation of fences, warning signs, or
other security or site control precautions, if
humans or animals have access to the
release;

(a) Provision of an alternative water supply
that would not create new water sources if
necessary immediately to reduce exposure to
contaminated household or industrial use
water and continuing until such time as local
authorities can satisfy the need for a
permanent remedy; and

(p) Transportation to, and treatment
(including incineration), recovery, storage, or
disposal of wastes at, existing facilities
permitted for the type of waste resulting from
the removal action, if needed to reduce the
likelihood of human, animal, or food chain
exposure.

6.2 The siting, construction, and operation
of temporary (generally less than 2 years)
pilot-scale waste collection and treatment
facilities if the action: (1) Supports remedial
investigations/feasibility studies under
CERCLA, and similar studies under RCRA,
such as RCRA facility investigations/
corrective measure studies, (2) would not
unduly limit the choice of reasonable
remedial alternatives (by permanently
altering substantial site area or by
committing large amounts of funds relative to
the scope of the remedial alternatives), and
(3) would not introduce or cause the
inadvertent or uncontrolled movement of
hazardous substances, pollutants, or
contaminants.

6.3 Improvements to environmental
control systems (for example, changes to
scrubbers in air quality control systems or
ion-exchange devices and other filtration
processes in water treatment systems) that
reduce the amounts or concentrations of
regulated substances in air emissions or
water effluents, if: (1) The improvements
would be conducted within an existing
building or structure; (2) any substance
captured or produced thereby during
subsequent operations of the environmental
control systems would be recycled, released,
or otherwise disposed of within existing
permitted facilities; and (3) for any such
hazardous substance that is collected or
produced in increased quantity or was not
previously collected or produced, there are
applicable statutory or regulatory
requirements or permit conditions for its
disposal, release, or recycling.

6.4 Siting, construction (or modification or
expansion), and operation of an dnsite waste
storage facility or staging area (that is, area
involving waste repackaging) for:

(a) Hazardous waste (as designated in 40
CFR part 261) that is nonradioactive;

(b) Low-level radioactive waste (LLW)
(waste that contains radioactivity and is not
classified as high-level waste, transuranic
(TRU) waste, spent nuclear fuel), or
byproduct material as defined in section
11(e)(2) of the Atomic Energy Act (AEA));

(c) Low-level radioactive mixed waste
(LLW) also containing hazardous waste was
designed to 40 CFR part 261);

(d) Nonhazardous solid waste (as
designated in 40 CFR 261.4(b); or

(e) Byproduct material as defined in AEA
section 11(e)(2).

6.5 Modification (excluding expansion) of
an existing structure currently used as a
waste storage facility or staging area (that is,
area involving waste repackaging) for TRU
waste or TRU mixed waste (TRU waste also
containing hazardous waste as designated in
40 CFR part 261).

6.6 Under the Low-Level Radioactive
Waste Policy Amendments Act of 1985 (5
(c)(5)), granting of a petition qualified under
10 CFR 730.6 for allocation of commercial
disposal capacity for an unusual or
unexpected volume of commercial low-level
radioactive waste, or denying such.a petition
when adequate storage capacity exists at the
petitioner's facility

6.7 Relocation of buildings, or demolition
and subsequent disposal of buildings and
support structures (including, but not limited
to, smoke stacks and parking lot surfaces), if
there would be no releases of hazardous
substances, pollutants, or contaminants.

6.8 Modification and implementation of
operating and administrative procedures at
an existing facility for minimizing waste
generation and for reuse of materials. These
modifications include, but are not limited to:
Adding filtration and recycle piping to allow
reuse of machining oil, setting up a sorting
area to improve process efficiency, and
segregating two waste streams previously
mingled and assigning new identification
codes to the two resulting wastes.

7. Categorical Exclusions Applicable to
International Activities

7.1 Approval of import or export of small
quantities of special nuclear materials or
isotopic materials in accordance with the
Nuclear Non-Proliferation Act of 1978 and the
"Procedures Established Pursuant to the
Nuclear Non-Proliferation Act of 1978" (43 FR
25326, June 9,1978).

7.2 Approval, in accordance with the
Nuclear Non-Proliferation Act of 1978, of
retransfers of source, special nuclear, or
byproduct materials that will not involve
transport within the United States or its
territorial seas.

Appendix C to Subpart D--Classes of
Actions that Normally Require EAs but
Not Necessarily EISs

Table of Contents

1. Major Projects
2. Protection of fish and wildlife habitat
3. Rate increases more than inflation, not

power marketing
4. Rate increases more than inflation, power,

marketing
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5. Siting/construction/operation of
synchrotron or accelerator

6. Siting/construction/operation of energy
system prototypes

7. Upgrading (reconstructing) an existing
transmission line

8. Implementation of system-wide vegetation
management program (Power Marketing
Administrations)

9. Implementation of system-wide erosion
control program (Power Marketing
Administrations)

10. Long-term allocation of power
11. Import-export natural gas, minor new

construction (other than a cogeneration
powerplant)

12. Siting/construction/operation of water
treatment facilities

13. Siting/construction/operation of research
and development incinerators/
nonhazardous waste incinerators

14. Siting/construction/operation of TRU
waste onsite storage facilities

15. Siting/construction/operation of waste
disposal facility in contaminated area
(not TRU or high-level waste)

16. Field demonstration projects for wetlands
1. Major Projects, as designated by DOE

Order 4240.1, "Designation of Major System
Acquisitions and Major Projects."
. 2. Protection, restoration, or improvement
of fish and wildlife habitat, fish passage
facilities, and fish hatcheries if the proposed
action may adversely affect an
environmentally sensitive area.

3. Rate increases for products or services
marketed by DOE, except for electric power,
power transmission, and other products or
services provided by the Power Marketing
Administrations, and approval of rate
increases for non-DOE entities, that exceed
the change'in the overall price level in the
economy (inflation), as measured by the GNP
fixed weight price index published by the
Department of Commerce, during the period
since the last rate increase for that product or
service.

4. Rate changes for electric power, power
transmission, and other products or services
provided by Power Marketing
Administrations that are based on changes in
revenive requirements that exceed the change
in the overall price level in the economy
(inflation), as measured by the GNP fixed
weight price index published by the
Department of Commerce, during the period
since the last change for that power or
service and are tied to changes in operations
of power generation projects.

5. Siting, construction (or major
modification), and operation of a synchrotron
radiation (light source) or low- and medium-
energy particle-scattering accelerator facility.

6. Siting, construction, and operation of
energy system prototypes including, but not
limited to, wind resource, hydro, geothermal,
fossil fuel. biomass, and solar energy pilot
projects.

7. Upgrading (reconstructing) an existing
transmission line.

8. Implementation of a system-wide
vegetation management program for a Power
Marketing Administration.

9. Implementation of a system-wide erosion.
control program for a Power Marketing
Administration.

10. Establishment and implementation of
contracts, policies, marketing plans, or
allocation plans for the long-term allocation
(five years or longer) of power.

11. Approval or disapproval of an
application to import/export natural gas
under section 3 of the Natural Gas Act
involving minor new construction .(other than
a cogeneration powerplant) such as adding
new connections, looping, or compression to
an existing natural gas pipeline or converting
an existing oil pipeline to a natural gas
pipeline using the same right-of-way.

12. Siting, construction (or expansion), and
operation of water treatment facilities,
including facilities for wastewater, potable
water, and sewage.

13. Siting, construction (or expansion), and
operation of research and development
incinerators for any type of waste and of any
other incinerators that would treat
nonhazardous solid waste (as designated in
40 CFR 261.4(b)).

14. Siting, construction (or expansion), and
operation of onsite storage facilities and
staging areas (that is, areas involving waste
repackaging) for TRU waste and TRU mixed
waste (TRU waste also containing hazardous
waste as designated in 40 CFR part 261).

15. Siting, construction (or expansion), and
operation of a, waste disposal facility for the
types of wastes listed below, in an area in or
adjacent to an area contaminated with any of
these wastes:

(a) Hazardous waste (as designated in 40
CFR part 261) that is nonradioactive;

(b) Low-level radioactive waste (LLW)
(waste that contains radioactivity and is not
classified as high-level waste, transuranic
(TRU) waste, spent nuclear fuel, or byproduct
material as defined in section 11(e)(2) of the
Atomic Energy Act (AEA));

(c) Low-level radioactive mixed waste
(LLW also containing hazardous waste as
designated in 40 CFR part 261);

(d) Nonhazardous solid waste (as
designated in 40 CFR part 261.4(b); or

(a) Byproduct material as defined in AEA
section 11(e)(2).

16. Field demonstration projects for
wetlands mitigation, creation, and
restoration.

Appendix D to Subpart 13-Classes of
Actions that Normally Require EISs

Tible of Contents

1. Major System Acquisitions
2. Siting/construction/operation/

decommissioning of nuclear fuel
reprocessing facilities

3. Siting/construction/operation/
decommissioning of uranium enrichment
facilities

4. Siting/construction/operation/
decommissioning of reactors

5. Main transmission system additions
6. Integrating transmission facilities
7. Import/export of natural gas, involving

major new facilities
8. Import/export of natural gas,, involving

significant operational change
9. Siting/construction/operation of major

high-level waste treatment, storage,
disposal facilities

10. Siting/construction/expansion of waste
disposal facility for transuranic waste;

11. Siting/construction/expansion of waste
disposal facility in uncontaminated area
(not transuranic or high-level waste)

12. Siting/construction/operation of
incinerators (other than research and
development, other than nonhazardous
solid waste)

1. Major System Acquisitions, as
designated by DOE Order 4240.1,
"Designation of Major.System Acquisitions
and Major Projects."

2. Siting, construction, operation, and
decommissioning of nuclear fuel reprocessing
facilities.

3. Siting, construction, operation, and
decommissioning of uranium enrichment
facilities.

4. Siting, construction, operation, and
decommissioning of power reactors, nuclear
weapons material production reactors, and
test and research reactors.

5. Main transmission system additions (that
is, additions of new transmission lines) to a
Power Marketing Administration's main
transmission grid. •

6. Integrating transmission facilities (that
is, transmission system additions for
integrating majornew sources of generation
into a Power Marketing Administration's
main grid).

7. Approval or disapproval of an
application to import/export natural gas
under Section 3 of the Natural Gas Act
involving major new natural gas pipeline
construction or related facilities, such as

• construction of new liquid natural gas (LNG)
terminals, regasification or storage facilities
or a significant expansion of an existing
pipeline or related facility, or LNG terminal,
regasification, or storage facility.

8. Approval/disapproval of an application
to import/export natural gas under section 3
of the Natural Gas Act involving a significant
operational change, such as a major increase
in the quantity of liquid natural gas imported
or exported.

9. Siting, construction operation, and
decommissioning of major treatment, storage
and/or disposal facilities for high-level waste
and/or spent nuclear fuel, such as spent fuel
storage facilities and geologic repositories.

10. Siting, construction (or expansion), and
operation of a disposal facility for TRU waste
and TRU mixed waste (TRU waste also
containing hazardous waste as designated in
40 CFR part 261).

11. Siting, construction (or expansion), and
operation of a disposal facility for types of
wastes listed below, at a location that is not
in or adjacent to an area that has been
previously contaminated with any of these
wastes:

(a) Hazardous waste [as designateo in 40
CFR part 261) that is nonradioactive;

(b) Low-level radioactive waste (LLW)
(waste that contains radioactivity and is not
classified as high-level waste, transuranic
(TRU) waste, spent nuclear fuel, or by-
product material as defined in section 11(e)(2)
of the Atomic Energy Act (AEA)):

(c) Low-level radioactive mixed waste
(LLW) also containing hazardous waste as
designated in 40 CFR part 261)*

(d) Nonhazardous solid waste (as
designated.in 40 CFR 261.4(b); or

1
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(e) Byproduct material as defined in AEA
section 11(e)(2).

12. Siting, construction, operation of
incinerators, other than research and
development incinerators or incinerators, for
nonhazardous solid waste (as designated in
40 CFR 261.4(b)).

[FR Doc. 90-25892 Filed 10-30-90; 11:12 am]
SILLING CODE 6450-01-M
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DEPARTMENT OF ENERGY

10 CFR Part 1021

National Environmental Policy Act
Implementing Procedures

AGENCY: Department of Energy.
ACTION: Final rule.

SUMMARY: The Department of Energy
(DOE] is revising the existing rule at 10
CFR part 1021, titled "Compliance with
the National Environmental Policy Act,"
to incorporate revised provisions of
DOE's Guidelines for Implementing the
Procedural Provisions of the National
Environmental Policy Act (NEPA). DOE
is also revoking its existing NEPA
guidelines. This rule incorporates
changes required by certain policy
initiatives instituted by the Secretary of
Energy to facilitate participation of the
public and affected states in the NEPA
process for proposed DOE actions. The
rule also includes a revised and
expanded list of typical classes of
actions, including categorical
exclusions. Categorical exclusions are
classes of actions that normally do not
require the preparation of either an
environmental impact statement or an
environmental assessment.
EFFECTIVE DATE: This rule will become
effective May 26, 1992.
FOR FURTHER INFORMATION CONTACT.
Carol Borgstrom, Director, Office of
NEPA Oversight, EH-25, U.S.
Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586-4600 or
(800] 472-2756.
SUPPLEMENTARY INFORMATION:

I. Background
On November 2, 1990 (55 FR 46444],

DOE published a proposed rule that
would revise 10 CFR part 1021, revoke
the DOE NEPA Guidelines (52 FR 47662,
December 15, 1987, as amended), and
adopt the Council on Environmental
Quality (CEQ) regulations implementing
NEPA (40 CFR parts 1500-1508).
Publication of the Notice of Proposed
Rulemakin 8 began a 45-day public
comment period, ending December 17,
1990. As part of the notice and comment
process, DOE held a public hearing on
the proposed rule on December 5, 1990.
Comments were received from 19
sources, including private individuals,
state and Federal agencies, public
interest groups, and other organizations.
Copies of all written comments and the
transcript of the public hearing have
been provided to CEQ and are available
for public inspection at the DOE
Freedom of Information Reading Room,
room 1E-190, Forrestal Building, 1000

Independence Avenue, SW.,
Washington, DC 20585, (202) 586-6020.

Today's notice adopts the revisions
proposed at that time, with certain
changes discussed below, and codifies
them at 10 CFR Part 1021. A separate
notice published today revokes the
existing Guidelines on the date that
these regulations become effective.

Copies of the final rule are available
upon request to the information contact
listed above.

In accordance with 40 CFR 1507.3,
DOE has consulted with CEQ regarding
this rule. CEQ has found that this
regulation conforms with NEPA and the
CEQ regulations and has no objection to
its promulgation.

II. Statement of Purpose
The purpose of the rule is to revise the

provisions of DOE's NEPA Guidelines,
based on DOE's experience in the
implementation of NEPA and on the
directives of Secretary of Energy Notice
15-90 (SEN-15-90), to provide more
specificity and detail than the
Guidelines and to enhance public
review opportunities. (For further
information on SEN-15--go, issued
February 5, 1990, see the Notice of
Proposed Rulemaking (55 FR 46445,
November 2, 1990); copies are available
from the information contact listed
above.) The rule is to be codified at 10
CFR part 1021. By issuing its NEPA
Guidelines as regulations published in
the Code of Federal Regulations, DOE
will ensure that its NEPA procedures are
more accessible to the public.

III. Comments Received and DOE's
Responses

DOE has considered and evaluated
the comments received during the public
comment period. Many revisions
suggested in these comments have been
incorporated into the final rule. The
following discussion describes the
comments received, provides DOE's
position on the comments, and describes
any resulting changes to the rule.
Section references, unless otherwise
indicated, are to those in the proposed
rule rather than the final rule; changed
section designations are noted below, in
response to corresponding comments.

Many of the commenters expressed
overall support for DOE's efforts to
improve its NEPA procedures, especially
in the areas of increased public
participation and requirements for
programmatic and site-wide NEPA
documentation and mitigation action
plans. Because these comments are
general in nature and do not require
consideration of any changes to the
proposed rule, they will not be
discussed individually.

In addition to revisions made in
response to comments and other
revisions already discussed, DOE has
made a number of editorial, stylistic,
and format revisions. DOE also has
made certain technical changes for
clarity and consistency, which are
described below under corresponding
subject headings.

A. Procedural Comments

Several commenters addressed the
procedural aspects of this rulemaking.
One commenter requested that DOE
hold public hearings on the proposed
rule in the vicinity of its nuclear
weapons facilities. DOE provided an
opportunity for both oral and written
comment on this rule. Written comments
were given the same consideration as
oral comments. For this reason, DOE
determined that additional public
hearings in the vicinity of its nuclear
weapons facilities were not necessary.

One commenter disagreed with DOE's
position-stated in the November 2,
1990, Preamble, regarding NEPA review
requirements for the proposed rule-that
the promulgation of this rule does not
require an environmental assessment
(EA) or environmental impact statement
(EIS). The commenter asserted that, in
light of the absence of documentary
support for the many decisions made in
the rule, especially the identification of
classes of categorically excluded
actions, not only is NEPA review
required, but an EA or EIS would help to
provide a basis for these decisions.

Issuance of this rule complies fully
with NEPA's review requirements.
DOE's NEPA Guidelines (52 FR 47662,
December 15, 1987) list a categorical
exclusion for "promulgation of rules and
regulations which are clarifying in
nature, or which do not substantially
change the effect of the regulations
being amended." The regulations
adopted today will revise 10 CFR part
1021, which simply adopts the CEQ
regulations. The amendment clarifies the
previous rule by adding specificity, and
contains only procedural requirements.
Therefore, this action is categorically
excluded from further NEPA review.
(Also see section V, below.)

A number of commenters addressed
the effective date of the final rule. One
supported DOE's intention to have the
rule become effective immediately upon
publication. Another asserted that the
rule should not become effective
immediately upon publication because"good cause" does not exist within the
meaning of the Administrative
Procedure Act, 5 U.S.C. 535(d), to waive
the standard 30-day period between
publication and effective dates. Two
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commenters asserted that because their
comments suggested such substantial
revisions to the proposed rule, the rule
should be reissued as a proposed rule.

As indicated earlier in this Notice of
Final Rulemaking, the effective date of
the rule will be 30 days from the date of
publication. DOE does not agree that the
rule should be reproposed for further
public comment. The revisions are a
logical outgrowth of the Notice of
Proposed Rulemaking published on
November 2, 1990, reflecting responses
to public comments and limited
technical changes in the proposed rule.

B. General Comments on Subparts A
Through C

Two commenters were concerned
about the length of time needed to
complete NEPA documentation. One
commenter suggested that DOE
establish time periods for internal DOE
review and decisions. The other
commenter suggested establishing limits
on the total time allowed for the
completion of each NEPA document
process, as many states have done in
connection with state processes under
NEPA-equivalent laws. Although DOE is
aware of the advantages of being able to
predict the time the NEPA process will
take for proposed actions, the variety of
the type and complexity of DOE actions
precludes establishing a single time
period that would be practical for all
actions. Therefore, DOE does not
believe that establishing time limits for
NEPA review is feasible.

One commenter was concerned in
particular about the duplication of effort
that might arise from the need to meet
both Federal and state NEPA
requirements and asserted that guidance
on this issue should be provided in
DOE's NEPA procedures. One of the
goals of these regulations is to
implement the CEQ regulation
encouraging Federal agencies to
cooperate with state agencies to the
fullest extent possible to reduce
duplication between NEPA and state
requirements (see 40 CFR 1506.2). In the
past, DOE has been successful in
attaining that goal, and, in nearly all
cases, a single document has sufficed for
both NEPA and state requirements.
Under this rule, DOE will continue to
work to minimize duplication and to
maximize coordination and cooperation.
Should the unusual situation arise where
there is a conflict between NEPA and
state requirements, however, DOE is
bound by the requirements of NEPA.
Accordingly, DOE believes that no
revisions to the proposed rule are
necessary as a result of this comment.

There were three comments regarding
DOE internal procedures related to the

proposed rule. One oommenter
requested a discussion of the future role
of the Action Description Memorandum
(ADM). An ADM is an interual DOE
document used to assist DOE in
determining the appropriate level of
NEPA review-EA or EIS-for a
proposed action that is not listed in the
classes of actions in the appendices to
Subpart D of the nile or for which the
appropriate initial level of review is
unclear. The role of the ADM will not
change with the promulgation of this
rule.

One commenter requested
clarification of how the final rule would
be applied to NEPA documents that had
been initiated before its effective date.
DOE intends to apply the rule to ongoing
activities and to environmental
documents begun before the effective
date of the rule to the fullest extent
practicable. The rule will not apply to an
EIS if the draft EIS was filed before the
rule's effective date, and completed
environmental documents will not be
required to be redone as a result of this
rule.

Two commenters stated that the
proposed rule contains an
overabundance of imprecise. subjective,
and discretionary language, sometimes
in provisions where discretionary
language is inconsistent with NEPA and
the CEQ re4ulations. The commenters
urged DOE to eliminate such language
from the proposed rule. DOE generally
agrees with these comments and has
removed the phrase "in DOE's
judgment" from the following sections of
the proposed rule: 1021.200(b), 212(b),
213(b). 301[d). 311(a), 332(a) and (c),
340(b), and 341(a) and (b). Similarly, the
phrase "at its [or DOE's] discretion" has
been removed from the following
sections: 1021.300(b), 301(c) and 1d),
311(b) and (e), 312(d), 313(d), 314(dJ(3),
322(d), and 330(a). The phrase "at its
option" has been removed from
1021.312(a).

C. Comments on Subpart A-General

Section 1021.102 Applicability

One commenter suggested that the
phrase "any DOE action affecting the
environment" be changed to the
language in NEPA: "major Federal
actions significantly affecting the quality
of the human environmen." Because
DOE is required to examine all actions
that affect the environment to determine
whether they are major Federal actions
that may significantly affect the human
environment, the commenter's suggested
change was not adopted.

Another commenter ggested that
DOE follow the lead of other agencies
with overseas activities (e., the U.S.

Agency far Intemational Development
and the National Oceanic and
Atmospheric Administrationi and
analyze all the environmental impacts of
proposed activities, not just impacts
within U.& territory. Executive Order
12114. "Environmental Effects Aboad of
Major Federal Actions." states in
section 1-1 that the Order "represents
the United States government's
exclusive and complete determination of
the procedural and other actions to be
taken by Federal agencies to further the
purpose of (NEPAl. with respect to the
environment outside the United States.
its territories and possessions." As
explained in the proposed rule, DOE has
adopted procedures (46 FR 1007, January
5, 1981) implementing E.O. 12114,
pursuant to section 2-1 of that Order. As
long as the Order is in effect, DOE will
use these procedures in addressing the
extraterritorial environmental effects of
DOE actions, and no change is needed
in this final rule.

Section 1021.104 Definitions

Section 1021.164(b. In addition to the
comments discussed below, other
comments that nominally relate to
definitions are addressed elsewhere, in
the discussion of sections of the rule
where the commert has more
substantive relevance.

Definition- Action and DOE decision.
One commenter stated that the failure of
officials to act was reviewable and thus
should be included in DOE's definition
of action. The comnenter suggested that
DOE should simply reference the CEQ
defimition at 40 CFM 1508.18. The
proposed rule did reference 1 1508.18 of
the CEQ Regulations, and DOE's
paraphrasing of that section in the
proposed rule was not intended to
exclude any activity covered by 40 CFR
1508.18, including the failure to act. In
response to the comment however, the
final rule has been modified to more
closely parallel 40 CFR 1508.18. [As a
result of this change and a related
comment on the definition of "DOE
decision," DOE has deleted the
definition of "DOE decision" from the
final rule.) The definition of "action" has
also been changed to make clear that
these regulations do not apply to
"ministerial actions," such as
congressionally mandated funding
passthroughs, which DOE does not
propose and over which it has no
discretion. [Also see the discussion of
appendix A1.5. below.)

Definition: A4kAwnt state. One
commenter stated that the requirement
that a state must have a common
boundary with a host state in order to
be an adjacent state was too limiting.
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Specifically, they asserted that states
may be downwind or downstream from
the location of a proposed action or
have vital social or economic interests
in a proposed action without sharing a
common boundary. In response to the
comment, the definition of "adjacent
state" has been deleted, and in
corresponding provisions of the rule,
DOE has replaced "adjacent state" with
the concept of a state or American
Indian tribe that may be affected by a
proposed action.

Definition: American Indian tribe.
This definition has been added to
accommodate changes made in
§ § 1021.301(c) and (d) in response to
comments and the addition of
§ 1021.301(e).

Definition: Contaminant and
hazardous substance. One commenter
objected to defining these words by
reference to their definitions under the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) because this would
potentially exclude actions involving
petroleum and natural gas products from
NEPA review. DOE has addressed the
commenter's concern by adding a
definition for "CERCLA-excluded
petroleum and natural gas products"
and incorporating this phrase in
appropriate parts of the final rule.

Definition: Documentation. One
commenter stated that the proposed
definition would supplant the
environmental assessment that CEQ
requires as the basis for determining the
significance of the environmental effects
of a proposed action. DOE agrees with
the commenter's basic assertion that the
purpose of "documentation" should be
to have a record of a decision that
categorical exclusion from
environmental analysis is appropriate.
This was DOE's intention, but comments
on the definition of "documentation"
and related parts of the proposed rule
suggest that the intended purpose was
not well understood. The CEQ
regulations do not require
documentation of the application of a
categorical exclusion, and DOE is
withdrawing the proposed regulatory
requirement for such documentation.
DOE believes that internal procedural
and recordkeeping requirements for
overseeing the application of categorical
exclusions are more appropriate, and
therefore has deleted the proposed
definition and related provisions of the
proposed rule.

Definition: EIS Implementation Plan.
One commenter suggested that the
definition be altered by adding
"schedule" so as to read "that explains
and supports the scope, schedule, and
approach * * " DOE accepts the

comment, but has also added the
qualifying word "target" because
schedules are subject to change.

Definitiop: Host tribe. This definition
has been added to accommodate
changes made in 1021.301(c) and (d).

Definition: Interim action. One
commenter thought that this definition
would be more instructive if it cited the
CEQ definition rather than referring to
it. The commenter's suggested change,
however, would include only one of the
limitations from 40 CFR 1506.1. The
proposed language that was the source
of confusion has been rewritten.

Definition: NEPA document. One
commenter would expand this definition
by adding "Supplement Analysis,"
"Environmental Critique," and
"Environmental Synopsis." DOE
disagrees because these documents are
not required by NEPA or the CEQ
regulations. DOE has deleted
"documentation of a categorical
exclusion" from this definition because
listing it was inappropriate at the outset,
and the final rule does not require such
documentation.

Definition: Pollutant. This definition
has been affected indirectly by the
addition of a new definition-"CERCLA-
excluded petroleum and natural gas
products"-in response to comments.

Definition: Project. DOE has modified
this definition to more explicitly
comport with CEQ's corresponding
language, as a commenter suggested.

Definition: Site-wide NEPA document.
The definition in the final rule
acknowledges the programmatic nature
of a site-wide NEPA document, in
response to a commenter's request for
clarification.

Section 1021.105 Oversight of Agency
NEPA Activities

One commenter interpreted DOE's
proposed offer to provide information on
procedures and the status of NEPA
reviews as an offer to provide written
guidance and reports, and suggested
that the rule make further provisions
regarding such materials. DOE does not
prepare written reports on individual
NEPA reviews. The rule has been
changed to clarify the original intent
that DOE will make every effort to
respond to public inquiries and to
provide timely information regarding the
status of NEPA review of specific
projects.
D. Comments on Subpart B-DOE
Decisionmaking

Section 1021.200 DOE Planning
Section 1021.200(a). A commenter

stated that many DOE orders issued
under the Department's Atomic Energy

Act authority govern critical
environmental, health, and safety
matters with the potential for significant
impacts on the human environment, and
suggested that promulgation of DOE
orders be included as an activity that
may require NEPA review. DOE accepts
the suggestion and § 1021.200(a) has
been modified accordingly. Another
commenter requested that the rule
clearly state the criteria DOE will use in
deciding when to initiate a NEPA review
in order to ensure a consistent approach
to the NEPA process. The commenter
was concerned that DOE might begin
NEPA review after committing to a
course of action. Section 1021.210(b) has
been modified to emphasize DOE's
intention to complete NEPA review
before committing to a course of action.
However, DOE believes that specific
criteria for individual types of actions
can be more effectively administered
through internal procedures.

Section 1021.200(b). One commenter
suggested the addition of, or a reference
to, the CEQ requirement (40 CFR 1501.2]
to integrate the NEPA process with
other planning as early as possible. In
§ 1021.200(a), DOE commits to
performing an adequate and timely
NEPA review in accordance with 40
CFR 1501.2. Section 1021.200(b) only
amplifies the general directive for a
proposed action and is not intended to
eliminate that commitment.

Section 1021.211 Interim Actions

One commenter supported the intent
of the section but was concerned that
DOE commitment of resources to an
action before completing NEPA review
might bias the consideration of
alternatives. This commenter also
requested that criteria for determining
whether future actions fall within the
bounds of permissible interim actions
under the CEQ regulations (40 CFR
1506.1) be proposed for public review
and comment. The commenter
expressed concern that DOE will
interpret this section too loosely. The
commenter did not offer additional
criteria. DOE believes that the criteria in
the CEQ regulations are adequate, and,
therefore, no additional criteria are
included in the final rule. The title and
language of this section have been
modified editorially, however, to more
closely parallel the CEQ regulations.

Another commenter was concerned
that ongoing and planned environmental
restoration actions would be delayed
until records of decision for larger
"umbrella" EISs or supplemental EISs
are issued. DOE believes that many
such actions would satisfy the criteria of
40 CFR 1506.1 and, therefore could
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proceed while "umbrella" NEPA
reviews are being prepared.

Section 1021.212 Research.
Development, Demonstration, and
Testing

Section 1021.212(b). One commenter
requested that criteria be added for DOE
to use in determining when to begin a
NEPA review, but did not suggest
additional criteria. DOE believes that
the criteria in this section, in 40 CFR
1501.2, and elsewhere in this rule are
sufficient for that purpose.

In the final rule DOE has moved the
last part of proposed § 1021.212(b),
which concerned completion of NEPA
review before a decision to proceed
with detailed design, to § 1021.210(b) in
the final rule. This was done to
emphasize that this aspect of timing has
general applicability.

Section 1021.212(c). One commenter
was concerned that this section might
be read to allow improper segmentation
of the NEPA review of a project. DOE's
rule, at § 1021.212(b), provides for
subsequent NEPA reviews to evaluate
those environmental impacts that could
not be meaningfully evaluated at the
time the initial review was prepared.
Accordingly, the rule does not sanction
improper segmentation. In the event that
there are legitimate phases to an action,
each successive EA or EIS considers
cumulative impacts as required under 40
CFR 1508.25.

Section 1021.213 Rulemaking
Section 1021.213(b). One commenter

objected to the "internal, subjective"
decisionmaking process for determining
when to begin NEPA review, but did not -
offer specific suggestions for more
objective criteria. DOE believes that the
criteria contained in § 1021.213(b) are
adequate and consistent with 40 CFR
1501.2, in that they emphasize
conducting NEPA rpview early in the
process.

Section 1021.214 Adjudicatory
Proceedings

Sections 1021.214(a) and 1021.214(c).
One commenter questioned the meaning
of "adjudicatory proceeding" and how it
is distinguished from "administrative
action." The comma inadvertently
placed after "administrative" has been
deleted to clarify the provision and to be
consistent with 40 CFR 1508.18(a). Also,
the phrase "for formal adjudicatory
proceedings" has been deleted from
§ 1021.214(c) to eliminate confusion.

Section 1021.215 Applicant Process
Section 1021.215(b)(6). In response to

a comment, and to clarify DOE's original
intent, language has been added

indicating that DOE would take
appropriate action if an applicant were
about to take an action that would not
satisfy the criteria in 40 CFR 1506.1(a)
before DOE completes the NEPA
process.

Section 1021.215(c). One commenter
believed that the generic guidelines
mentioned in this section should be
proposed under the Administrative
Procedure Act with adequate public
notice and opportunity for comment.
DOE has modified the section to clarify
that any guidance issued to assist
preparation of applications would be
nonbinding on the applicants. Such
guidance need not be subjected to public
notice and comment.
Section 1021.216 Procurement and
Financial Assistance

This section has been modified to
clarify that it applies to DOE joint
ventures entered into as a result of a
competitive solicitation. Such joint
ventures are authorized pursuant to the
Renewable Energy and Energy
Efficiency Technology Competitiveness
Act of 1989 (Pub. L. 101-218).

E. Comments on Subpart C-
Implementing Procedures

Section 1021.300 General Requirements
Section 1021.300(b). One commenter

requested that this section be clarified
to reflect the mandatory nature of NEPA
review for ongoing activities. DOE
agrees that NEPA applies to ongoing
activities in appropriate circumstances;
however, this section addresses
preparation of NEPA documents that are
not required by law or regulations. DOE
has made clarifying changes.

Section 1021.301 Agency Review and
Public Participation

Section 1021.301(a). The term
"interested groups" has been added to
the list of entities to which DOE will
make its NEPA documents available, in
response to a comment. In response to
another commenter's general concern
about the public's information and
involvement opportunities regarding
DOE's activities, DOE notes that the rule
enhances such opportunities and
exceeds CEQ's minimum requirements.

Section 1021.301(c). (Section
1021.301(d) of the final rule).
Commenters addressed several aspects
of this section, including to whom the
proposed opportunity for pre-approval
review of EAs should be offered, the
length of the review period, and the fact
that states may vary in making DOE's
documents available to the public.

DOE accepts several commenters'
suggestions that American Indian tribes

be accorded the same pre-approval
review opportunities as similarly
situated states. The opportunity will not
be extended to the public generally or to
citizen groups, however, as several
commenters also suggested. The pre-
approval review opportunity implements
the Secretary of Energy's policy to
closely coordinate DOE's NEPA actions
with host and potentially affected states
and American Indian tribes. The
courtesy established by this policy is
consistent with the special relationship
between the Federal Government and
the sovereign states and American
Indian tribes. The rule exceeds and does
not detract from CEQ's public review
requirements.

In regard to the length of the review
period, two commenters stated that the
proposed 14- to 30-day period was
inadequate, and one commenter thought
the proposed period was adequate. DOE
believes that the proposed period is
adequate, and notes that this period is a
minimum that may be extended as
appropriate. DOE believes that the
phrase "[alt DOE's discretion" regarding
the review period is necessary to
provide flexibility in tailoring the review
process to the circumstances of an
individual action.

One commenter questioned the
meaning of the proposed language
explaining how DOE will proceed after
giving the opportunity for pre-approval
review. DOE has clarified that it may
take any appropriate action on the EA
before the end of the review period if
the states and American Indian tribes
have already waived the opportunity or
have responded.

Finally, as previously noted regarding
the definition of "adjacent state," this
definition has been replaced with the
concept of a state or American Indian
tribe that may be "affected" by a
proposed action. DOE believes that it is
necessary to maintain the phrase "in
DOE's judgment," however, when
determining which states or American
Indian tribes may be affected by a
proposed action, contrary to several
commenters. In many cases, this
determination will depend on subjective
evaluations of multiple factors.
Therefore, DOE believes that the rule
should state that DOE retains the
discretion to exercise judgment in these
matters.

Section 1021.301(d). (Section
1021.301(c) of the final rule). Two
commenters recommended that, in
addition to adjacent (now "affected")
states, Indian tribes should also be
notified of DOE's determination to
prepare an EA or EIS for a DOE action.
DOE agrees. One of the commenters
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further suggested that interested
agencies, citizen groups, and the general
public should be notified. This comment
was not accepted for the same reasons
described in the response to comments
on proposed I 1021.301(c).

Section 1021.301(e). In considering the
comments opposing the early
notification and review and comment
provisions of §§ 1021.301 (c) and (d),
DOE concluded that there are
circumstances when this process would
be inappropriate. Therefore, DOE added
this section to the final rule so that these
provisions would not apply where
providing such advance information to a
state or American Indian tribe could
create a conflict of interest. The rule
specifically cites power marketing
actions, such as rate-setting, in which a
state or Indian tribe is a customer.

Section 1021.311 Notice of Intent and
Scoping

Section 1021.311(a). One commenter
suggested that a Notice of Intent (NOI}
should include at least a brief discussion
of potential alternatives. DOE agrees,
and a reference to 40 CFR 1508.22, which
includes potential alternatives within
the NOI contents, has been added to the
section.

One commenter objected to the lack
of criteria on which DOE will base its
decisions on publishing an NOI or an
Advance NOI, and also suggested that
the rule should allow for maximum
public notice of any opportunity for
public comment. DOE notes that the
wording of the first portion of this
subsection is almost a direct quotation
of the CEQ regulations, and it is not
intended to limit public notice and
comment.

The same commenter also stated that
the section could be interpreted to mean
that DOE has a choice whether or not to
provide a reasonable opportunity for
public participation regarding a
proposed action. DOE believes that this
would not be a reasonable
interpretation of the section. The
provision allowing an NOI to be
deferred is intended to ensure that
scoping comments are timely, not to
limit public participation.

Section 1021.311(b). Two commenters
recommended that criteria be
established for requiring the publication
of an Advance NOI; one suggested that
an Advance NOI should be required if
the delay between the time DOE has
decided to prepare an EIS and the
beginning of the public scoping process
will be longer than three months. DOE
disagrees. The purpose of an Advance
NOI is to enhance public involvement,
not to restrict it. It is neither necessary
nor practical to establish fixed criteria

for providing this opportunity. Issuance
of an Advance NOI exceeds the
requirements of the CEQ regulations,
and, therefore, no change is necessary to
this section.

Section 1021.311(c). Three
commenters suggested that the minimum
scoping period should be at least 45
days; another commenter objected to
extending the minimum scoping period
from the current 20 days to 30 days.
DOE has retained the proposed 30-day
period as a minimum that can be
extended when appropriate,
commensurate with the importance,
size, and complexity of an individual
project and other factors (see 40 CFR
1501.8(b)(1)). Late comments may also
be considered when practicable (see
§ 1021.311(e)). DOE believes that the
rule provides an adequate opportunity
for informed participation without
risking significant project delay as a
result of the NEPA process.

Section 1021.311(d). Three
commenters suggested that there should
be at least 30 days between the
announcement of the scoping meeting
and the meeting itself and that DOE
should provide notice of meetings and
schedule changes in the Federal Register
and in other ways. DOE has retained the
15-day notice period as a minimum.
DOE believes that a 15-day notice will
generally provide adequate opportunity
for informed public participation
without risking significant project delay.
The notice period may be extended
when appropriate, commensurate with
the importance, size, complexity of an
individual project and other factors.

Regarding the request that DOE
provide notice of meetings and schedule
changes by publication in the Federal
Register and through other means, DOE
believes that the proposed rule reflects
the Department's commitment to
aggressively promote use of the most
effective means of publicizing the
details of public meetings, including
schedule changes. As noted in
§ 1021.311(d), DOE intends to use
various means of announcements,
including the Federal Register, news
releases, or letters to affected parties, to
ensure that the public has adequate
notification.

Section 1021.311(g). A commenter
noted that the rule did not establish any
criteria for determining the need for a
scoping period for a supplemental EIS or
any reason why such a scoping period
should be optional. DOE believes that
there is no need to repeat the public
scoping process if the scope of the
proposed action has not changed. This
provision is consistent with 40 CFR
1502.9, which does not require public
scoping for a supplemental EIS. When

the scope has changed, however, or
when the importance, size, or
complexity of the proposal warrants,
DOE may elect to have a scoping
process.

Section 1021.312 EIS Implementation
Plan

Section 1021.312(c). A commenter
objected to the proposed rule's
categorization of target schedules and
anticipated consultations with other
agencies in an EIS Implementation Plan
as discretionary. DOE has modified the
rule to include target schedules and
anticipated consultations with other
agencies in the list of required items
(§ 1021.312(b)).

Section 1021.312(d). Several
commenters objected to the provision in
the proposed rule for making copies of
the EIS Implementation Pan available
in DOE public reading rooms. To
enhance public access to EIS
Implementation Plans, DOE has
modified the rule to remove the
discretionary language and to require
that all EIS Implementation Plans be
made available in the appropriate DOE
public reading rooms or other
appropriate locations.

Section 1021.313 Public Review of
Environmental Impact Statements

Section 1021.313(a). Several
commenters suggested that the minimum
public review and comment period for a
draft EIS should be 60 to go days or
more, except under documented
extraordinary circumstances. One
commenter objected to the
establishment of a minimum period and
said that if a minimum is established, it
should be no more than 30 days. DOE
will retain the minimum comment period
of 45 days, consistent with CEQ's
minimum requirement (40 CFR
1506.10(c)). DOE may specify a longer
comment period for an individual
proposal, and often does.

Section 1021.313(b). Two commenters
suggested that the minimum notice for a
public hearing on a draft EIS should be
30 rather than 15 days. DOE does not
agree. As noted in responses to
comments at ; 1021.311 (c) and (d), DOE
believes that a 15-day notice will
generally provide adequate opportunity
for informed public participation
without risking significant project delay
due to the NEPA process. DOE may
provide a longer period of notice before
a hearing when the circumstances
warrant, and often does.

Section 1021.313(d). Two commenters
stated that DOE should be required to
publicize the availability of draft and
final EISs and the time and place for
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public hearings, and to announce the
availability of these documents through
additional methods beyond a Federal
Register notice. DOE agrees and has
modified the section by removing
discretionary language and clarifying
that DOE shall use other appropriate
means to publicize the availability of
such events.

Section 1021.314 Supplemental
Environmental Impact Statements

Section 1021.314(a). A commenter
questioned why the phrase "new
circumstances," which appears in the-
CEQ regulations (40 CFR 1502.9(c)(1)),
was omitted from DOE's proposed rule.
The omission in the proposed rule was
inadvertent, and "new circumstances"
has been added to the final rule.

Section 1021.314(c)(1). (Not included
in the final rule). A commenter
suggested that a supplemental EIS might
be required even though the impacts
may not change, such as when the need
for the proposed action, the range of
reasonable alternatives, or available
mitigation measures may have changed.
The commenter suggested that the
proposed provision at § 1021.314(c)(1)
was inconsistent with CEQ provisions at
40 CFR 1502.9(c) regarding when a
supplemental EIS is required. DOE has
deleted the proposed subsection from
the final rule, and other provisions of the
section have been redesignated as
appropriate.

Section 1021.314(c)(2). (Not included
in the final rule). No comments were
received on this section, which provided
that DOE could revise an existing
Record of Decision (ROD) if a decision
were subsequently made to proceed
with an alternative that was evaluated
in the EIS but was not part of the initial
decision. The proposed provision has
been deleted, however, because the
circumstances under which it would
apply are adequately addressed by
§ 1021.315(d) of the final rule (which
was § 1021.315(f) of the proposed rule).

Section 1021.314(d. (Section
1021.314(c) of the final rule). Two
commenters stated that DOE should
provide a public notice and comment
opportunity concerning its intent to
prepare an EIS Supplement Analysis
(SA) and publish a Notice of
Availability of the SA and the resulting
determination. One commenter further
suggested treating an SA like an EA (i.e.,
providing the same review and comment
opportunities as for an EA). An EA, in
contrast to an SA, is a NEPA document
required by the CEQ regulations. DOE
does not believe parallel procedures for
the two documents are appropriate, and
does not believe it is necessary to seek
public input prior to a determination

whether a supplemental EIS is required.
DOE will follow the criteria at 40 CFR
1502.9(c)(1) when determining whether
to supplement an EIS. If a supplement is
required, the public will be fully
involved in the NEPA process per the
requirements at 40 CFR 150Z.9(c)(4) and
§ 1021.314[d) of these rules. In response
to the comments, however, DOE has
modified § 1021.314(d)(3) to provide that
SAs shall be placed in the appropriate
DOE public reading rooms or other
appropriate locations.

Section 1021.314(d)(1). (Section
1021.314(c)(1) of the final rule). DOE
modified this section in accordance with
a commenter's suggestion that the
content of an SA be described more
specifically.

Section 1021.314(d)(2). (Section
1021.314(c)(2) of the final rule). Language
in the proposed rule regarding revision
of an existing ROD has been deleted
from this subsection of the final rule to
eliminate potential confusion regarding
the basis for revising an ROD. As
provided for in § 1021.315(d) of the final
rule, DOE may revise an ROD only
when it is adequately supported by an
existing EIS.

Section 1021.314(d)(3). (Section
1021.314(c)(3) of the final rule). A
commenter thought that It should be
required, not discretionary, for the SA
and the determination resulting from it
to be provided to the public in relevant
DOE reading rooms. Another commenter
suggested that DOE should establish an
affirmative system for providing access
to SAs. (See response under
§ 1021.314(d)).

Section 1021.314(e). (Section
1021.314(d) of the final rule). Language
of the proposed rule regarding revision
of an ROD has been deleted to be
consistent with changes made at
§ 1021.314(d)(2). Additionally, a
reference to § 1021.315 of the final rule
has been added to this section to clarify
and emphasize provisions associated
with issuing RODs.

Section 1021.315 Records of Decision
Section 1021.315(b). (Section

1021.313(c) of the final rule). DOE has
moved the requirements in this proposed
subsection to § 1021.313(c) of the final
rule in order to be consistent with the
requirements of 10 CFR part 1022. Part
1022 requires that a Statement of
Findings for floodplain actions shall be
noted in a final EIS.

Section 1021.315(d). (Not included in
the final rule). A commenter objected to
having the date of issuance of an ROD
be the date of signature rather than the
date it is published in the Federal
Register because that could mean that
the action might proceed before the

public becomes aware of the decision.
DOE has modified § 1021.315(b) of the
final rule ( 1021.315(a) of the proposed
rule) to clarify that no action may be
taken until the decision has been "made
public"; proposed § 1021.315(d) has been
deleted. Section 1021.315(c) of the
proposed and final rule provide a
requirement that RODs be published in
the Federal Register, which exceeds
CEQ's requirement. DOE may also
provide initial public notification by a
press release, for example, announcing
the availability of the ROD in
appropriate DOE public reading rooms.

Section 1021.315(e]. (Section
1021.315(a) of the final rule). DOE agrees
with the commenters that the CEQ
regulations allow for situations when
comments on a final EIS may be
appropriate. The phrase leading to
confusion regarding this subject has
been deleted.

Section 1021.315(f). (Section
1021.315(d) of the final rule). One
commenter stated that revision of the
preferred alternative would only be
appropriate if all of the alternatives had
received the same level of analysis and
discussion of mitigation. DOE
acknowledges the general correctness of
this comment, but believes strict
equality of treatment among alternatives
may not be necessary in all cases.
Rather, each alternative must be
analyzed to a degree commensurate
with its potential for environmental
impact, and sufficient information must
be provided for all alternatives to allow
a proper basis for comparison among
them. Rather than making the rule more
specific, as the commenter further
suggested, DOE has added language to
the final rule to assure that revisions of
the ROD will only take place if the EIS
"adequately" supports the revised
decision.

Section 1021.321. Requirements for
Environmental Assessments.

Section 1021.321(a). One commenter
expressed concern about the breadth of
DOE's proposal to prepare an EA for all
proposed actions not listed in
appendices A, B, or D to subpart D. No
change has been made to the final rule.
DOE will prepare an EA for such actions
unless it has already decided to prepare
an EIS. This is consistent with 40 CFR
1501.4(b). DOE may add classes of
actions to the lists in appendices A, B, or
D in accordance with the CEQ
regulations (40 CFR 1507.3).

Section 1021.321(b). One commenter
thought the proposed focus of an EA
was too limited, in comparison with the
CEQ requirements. The discussion in the
proposed rule focused on the major
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purpose of an EA but was not intended
to be limiting. DOE has added clarifying
language to indicate that an EA shall
serve all the purposes identified in 40
CFR 1508.9(a).

Section 1021.321(c). One commenter
suggested that DOE withdraw the
requirement to analyze the no action
alternative in an EA when a proposed
action is required by law or court order.
DOE believes that it is appropriate to
retain this provision. Presentation of the
impacts of the no action alternative
establishes a "baseline" for judging the
impacts of the proposed action. The
purpose served by this requirement (i.e.,
informing Congress and the public, as
well as the decisionmaker, of the
implications of not taking the action) is
consistent with the reasoning behind the
judicial interpretations and the CEQ
regulation requiring consideration of the
no action alternative in EISs.

Section 1021.322 Findings of no
Significant Impact

Section 1021.322(a). DOE accepts a
commenter's suggestions regarding
clarification of when it is appropriate to
issue a Finding of No Significant Impact
(FONSI). DOE has modified this section
editorially to clarify that a FONSI will
be issued only if the related EA supports
the finding that the proposed action will
not have a significant effect on the
human environment.

Section 1021.322(b)(2). A commenter
requested that DOE clarify this section
to distinguish the types of environmental
impacts that may be mitigated
consistent with issuance of a FONSI
from those warranting preparation of an
EIS. Because of the varied nature of
DOE's projects, it is not practical to
define with precision the types of
mitigatiun that would support the
issuance of a FONSI. However, DOE
does not view activities that are routine
parts of proposed actions, such as
routine erosion control, as "mitigation
commitments" in the context of
§ 1021.322(b)(2). Rather, § 1021.322(b)(2]
refers to mitigation actions over and
above the proposed action that are
necessary to render the impacts of the
action insignificant. DOE agrees with
the commenter's suggestion that actions
requiring relocation of endangered
species habitat or reconstruction of
major wetlands are EIS candidates.
DOE believes such determinations
should be made case by case, however,
taking account of all the pertinent
circumstances. DOE has revised the
appropriate parts of § 1021.322 to make
these distinctions clearer.

Section 1021.322(c). One commenter
suggested that DOE should add a
commitment to the final rule to provide

a notice of availability of FONSI& to
interested state and Federal agencies,
tribal governments, citizen groups, and
members of the general public. The
procedure proposed by DOE and
retained in the final trule is in
accordance with CEQ regulations for
distribution of a FONSI. It includes
options such as those proposed by the
commenter. DOE believes this is
adequate, but will accommodate the
commerter's further suggestion to make
FONSIs available in the appropriate
DOE public reading rooms or other
appropriate locations. The section is
modified accordingly.

Section 1021.330 Programmatic NEPA
Documents

A commenter requested clarification
of the distinction between programmatic
NEPA documents and site-wide NEPA
documents as discussed in proposed
§ 1021.331, especially in view of DOE
having proposed periodic review only
for the latter. DOE considers site-wide
NEPA documents to be programmatic in
nature and, accordingly, has merged
proposed § 1021.331 into § 1021.330 of
the final rule. Many DOE sites contain
facilities that support diverse and
unrelated missions and activities. Site-
wide NEPA documents are
programmatic in the sense that they
review the collective potential
environmental effects of such facilities
on a single geographic location, and in
the sense that these facilities are
operated under a single management.
However, DOE has retained the
requirement for periodic review of site-
wide NEPA documents without
extending it to programmatic NEPA
documents in general. A site-wide NEPA
review evaluates the potential
individual and cumulative
environmental impacts of ongoing and
reasonably foreseeable activities at a
DOE site (including potential mitigations
of any environmental problems);
periodic review of those evaluations is
appropriate. Periodic review of
programmatic NEPA documents (other
than site-wide NEPA documents) would
not be useful if the proposed program
has been implemented, as often is the
case.

Section 1021.330(a). A commenter
observed that a programmatic EIS is
required not only for "connected
actions," but also for "cumulative
actions" and "similar actions." DOE did
not intend to limit the circumstances
that require a programmatic EIS. The
section has been revised to delete the
reference to connected actions and to
refer instead to the CEQ Regulations (40
CFR 1508.18(b)(3)), which define a
program to include a group of concerted

actions and systematic and connected
agency decisions.

Section 1021.331 Site-wide NEPA
Documents (Included in Section 1021.330
of the Final Rule)

Section 1021.331(a). A commenter
maintained that DOE's requirement in
the proposed rule to prepare site-wide
EISs for certain large, multiple-facility
sites is inconsistent with the definition
of an EIS, would not significantly further
the purposes of NEPA, and would
mainly provide information that is
already available from other sources.
DOE believes, however, that site-wide
NEPA review will serve to improve and
coordinate agency plans, functions,
programs, and resource utilization. A
site-wide EIS provides an overall NEPA
baseline for a site that is particularly
useful for tiering or as a reference when
preparing project-specific NEPA
documents for new proposals. The
requirement is retained.

Another commenter stated that
inclusion of the phrase "as a matter of
policy" was inappropriate because site-
wide ElSe may be required under NEPA
in certain circumstances. DOE will
prepare site-wide ElSs when required,
but may also, "as a matter of policy,"
prepare site-wide ElSs for a number of
reasons including, for example, to
improve site planning efforts, to
consolidate activities, and to maximize
cost-saving efficiencies.

As discussed at 1 1021.330, DOE
considers site-wide NEPA documents to
be programmatic in nature and,
accordingly, has merged proposed
1 1021.331 into 1 1021.330 of the final
rule.

Section 1021.331(b). Several
commenters suggested public
participation opportunities for the
proposed periodic evaluation of site-
wide NEPA documents. DOE does not
believe it necessary to require public
notice of its intent to conduct such
evaluations and will evaluate case by
case whether such notice is appropriate.
DOE has modified the rule, however, so
that analyses and determinations
resulting from such reviews will be
made available in the appropriate DOE
public reading rooms or other
appropriate locations.

One commenter requested that DOE
define the starting time of the cycle for
the five-year reviews. DOE does not
agree that specifying procedural starting
times in this regulation is necessary or
appropriate.

Finally, DOE has modified this section
of the final rule to delete an unintended
reference in the proposed rule to
supplementing an EA.

15128

HeinOnline -- 57 Fed. Reg. 15128 1992



Federal Register / Vol. 57, No. 80 [ Friday, April 24, 1992 / Rules and Regulations

Section 1021.332 Mitigation Action
Plans (Section 1021.331 of the Final
Rule)

One commenter stated that DOE must
narrow the scope of this section, which
allows for mitigation in support of a
FONSI, citing the answer to Question 40
of CEQ's "Forty Most Asked Questions"
(46 FR 18038, March 23, 1981), which
addresses the circumstances under
which a FONSI based on mitigation is
appropriate. DOE has not modified the
rule in this regard because it believes
that the rule, as proposed, is consistent
with CEQ's guidance. The answer to
Question 40 focuses on the principle that
a FONSI cannot be based only on the
possibility of mitigation. However, DOE
action under a FONSI supported by
mitigation would be based on a
commitment to perform the mitigation,
not the possibility. This section has been
modified to clarify this point; in doing
so, DOE separated the discussion of
EISs and EAs into different subsections.
The discussion regarding Mitigation
Action Plans (MAPs) for EISs and EAs/
FONSIs can now be found at
§ 1021.331(a) and (bJ, respectively.

Two commenters suggested that
MAPs be made available for public
review and comment. DOE believes that
public review of the MAP is not
necessary because commitments to
perform the subject actions would be
included in the FONSI or EIS and
associated ROD. The MAP is an internal
DOE document that describes the plan
for implementing and monitoring
mitigation commitments made in these
documents. DOE, however, will make
copies of MAPs available in the
appropriate DOE public reading rooms
or other appropriate locations (see
§ 1021.331(d) of the final rule).

Section 1021.332(a) (Section
1021.331(b) of the Final Rule)

One commenter suggested that the
phrase "in significant part" was
inappropriate and should be deleted
because, no matter how small the
mitigation, its accomplishment would be
critical to avoid the need for an EIS. The
phrase "in significant part" has been
deleted from the final rule, and the
section has been changed to clarify that
DOE commits to performing all
mitigations "essential to render the
impacts of the proposed action not
significant." However, as discussed
under and clarified in § 1021.322(b)(2),
DOE does not intend the term
"commitments to mitigations" to apply
to actions that are routinely taken as
part of or are integral elements of a
proposed action.

Section 1021.340 Classified,
Confidential, and Otherwise Exempt
Information

A commenter suggested that DOE
exercise greater restraint in deciding
which information to withhold from the
public. DOE believes that this rule in
many ways enhances public access to
information. With respect to confidential
or classified documents, however, DOE
must comply with applicable laws and
regulations. Procedures for classifying
information are beyond the scope of this
rule.

Although no comments were received
to this effect, DOE has deleted the
reference to disclosure of interagency
memoranda transmitting comments on
EISs. This modification was made to
avoid the possible misconception that
DOE intended to disclose classified
comments. For unclassified comments,
the provisions of the CEQ Regulations at
40 CFR 1506.6(fl would apply.
Additionally, DOE has deleted from the
final rule the inadvertent and
unnecessary reference to "restricted"
information made in the proposed rule.

Section 1021.340(a). A commenter
expressed a concern that unless this
section is limited, inappropriate material
will be made available to the public,
especially draft comments and attorney
work product. The provision at issue
addresses interagency memoranda
transmitting comments. By their nature,
such documents are final and become
public comments (40 CFR 1506.6(n). No
exception in the requirement is made for
the case where the agency's responding
unit is its legal counsel. DOE legal
counsel's comments (intraagency), like
other internal deliberative documents,
are exempt from release. The section is
not changed.

Section 1021.340(b). One commenter
suggested that the phrase "wherever
possible" should be deleted because it
might lead to a determination that the
release of information was not
"possible" because of costs or
inconvenience. This section addresses
the preparation of a document in the
context of I 1021.340(c), in which cost
and inconvenience are not issues. The
final rule has been modified, however,
to indicate that DOE will, to the fullest
extent possible, segregate any
information that is exempt from
disclosure into an appendix to facilitate
public review of the remainder of the
document.

Another commenter suggested that the
rule acknowledge that classified
portions of documents will undergo an
independent review by other Federal
agencies whenever appropriate. This
comment refers to the responsibilities of

the Environmental Protection Agency
under section 309 of the Clean Air Act.
This rule need not restate review
responsibilities that are otherwise
provided for by law.

Section 1021.341 Coordination With
Other Environmental Review
Requirements

Section 1021.341(a). One commenter
suggested that the rule provide for
integrating NEPA with CERCLA
requirements in order to preclude delays
and unnecessary duplication of effort.
Another expresseda concern that this
rule should not prejudice an ongoing,
broader discussion of the applicability
of NEPA to the environmental
restoration activities conducted by
Federal agencies other th EPA. It is
DOE's policy to integrate NEPA values
into activities undertaken pursuant to
CERCLA wherever practicah DOE's
implementation of this policy is not
intended to represent a statement on the
legal applicability of NEPA to
environmental restoration activities
conducted under CERCLA or other legal
authority, and DOE believes that this
policy will not prejudice any subsequent
resolution of the applicability issue.

Section 1021.341(b. DOE agrees with
a comment noting that the determination
of applicability of other erwironmentat
requirements (e.g., those of the
Endangered Species Act, section 106 of
the Historic Preservation Act, and
section 404 of the Clean Water Act) is
not always left to the agency proposing
an action, but sometimes to other
agencies with given program
responsibilities. DOE did not intend to
imply in the proposed rule that it could
unilaterally determine the applicability
of such requirements. The final rule has
been modified from the proposed rule to
state that DOE will determine the
applicability of other environmental
requirements in consultation with other
agencies when necessary or appropriate.

Section 1021.342 Interagency
Cooperation

One commenter requested
clarification of DOE's procedures for the
designation of a lead office within DOE
and the designation of cooperating
offices and agencies within and without
DOE, including entities other than
Federal agencies. Another commenter
thought that the provisions for
involvement of cooperating agencies
should be expanded and improved to
reference or acknowledge the CEQ
regulations. DOE has reinforced its
general obligation, acknowledged in
§ 1021.103, to comply with all CEQ
requirements, including those for lead
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and cooperating agencies, by
establishing in § 1021.342 an affirmative
policy to cooperate with other agencies,
including the development of
interagency agreements. The final rule
cites specific CEQ requirements (i.e., 40
CFR 1501.5 and 1501.6) for greater
clarity. DOE's internal procedures for
carrying out its responsibilities are
beyond the scope of this rulemaking,
however.

Section 1021.343 Variances

Section 1021.343(a). DOE has modified
the rule in response to a commenter's
request to make the rule more clearly
consistent with the CEQ regulation
regarding consultation with CEQ about
"alternative arrangements." The final
rule also requires DOE to publish a
notice in the Federal Register after
taking an emergency action, which
exceeds CEQ requirements.

Section 1021.343(b). A commenter
suggested that DOE limit its reduction of
time periods established in the rule to
extraordinary situations that demand
immediate attention. The only time
periods that DOE has discretion to
change are those established by DOE
that exceed CEQ's requirements. DOE
does not believe it is appropriate to
establish criteria for reducing these time
periods, because it is not possible to
foresee all possible circumstances under
which reductions may be needed.
However, in no case would the time
periods resulting from application of this
subsection be less than the minimums
established by CEQ.

Section 1021.343(c). One commenter
suggested that the variance provision
should be deleted, describing it as a
"catch-all." Another suggested that a
Federal Register notice be required for
such variances. DOE believes the
variance provision is reasonable and
appropriate, and consistent with 40 CFR
1506.11. The rule has been modified,
however, to require that a notice of
variance be published in the Federal
Register, as the commenter suggested.
Editorial modifications were also made
to clarify responsibilities of the
Secretary of Energy.

F. General Comments on Subpart D-
Typical Classes of Actions

DOE received extensive comments on
the approach to NEPA compliance
reflected in the proposed regulations
and appendices of Subpart D, with the
major focus of these comments on the
classes of actions proposed in
appendices A and B to be categorically
excluded from the preparation of an EA
or EIS.

Commenters pointed out that DOE
failed in the proposed rule to make the

finding required by the CEQ regulations
(at 40 CFR 1508.4) that the classes of
actions categorically excluded from the
requirement to prepare an EA or EIS do
not individually or cumulatively have a
significant effect on the human
environment. Two commenters further
asserted that DOE must, for each class
of action, included in appendices A and
B, make an explicit finding with an
articulated basis, supported by
documentation, that the actions
encompassed by the class never, except
in extraordinary circumstances, have a
significant effect on the human
environment.

DOE agrees that the CEQ regulations
do require DOE to find that the classes
of actions in appendices A and B will
not individually or cumulatively have a
significant effect on the human
environment and that this finding be
made in procedures adopted in
implementing the CEQ regulations.
Accordingly, DOE has included such a
finding at § 1021.410(a) of the final rule.
However, DOE does not believe that it
is required to set forth in the preamble a
detailed, individualized explanation for
such finding for each of the classes of
actions in appendices A and B. In
finding that the classes of actions
categorically excluded in the final rule
will not individually or cumulatively
have a significant effect on the human
environment. DOE has considered,
among other things, its own experiences
with these classes of actions, other
agencies' experiences as reflected in
their NEPA procedures, and the
comments received on the proposed
rule.

One commenter also questioned
DOE's exclusive reliance on experience
to support its identification of
categorical exclusions and the use of
memoranda-to-file as a part of this
experience record because, the
commenter asserted, DOE has
determined that memoranda-to-file do
not constitute acceptable NEPA
documentation. Although DOE stopped
using the memorandum-to-file as part of
its NEPA process on September 30, 1990,
DOE believes that memoranda-to-file
prepared before that date are valid
documents that should be considered as
part of DOE's experience with particular
actions. The purpose of memoranda-to-
file was to determine whether proposed
actions, not included in the list of
categorical exclusions, would have
clearly insignificant impacts, and
therefore not require either an EA or an
EIS. This is precisely the type of
document that is relevant for the finding
required by 40 CFR 1508.4,

Some commenters stated that DOE's
extensive list of categorical exclusions

suggested a DOE position that classes of
actions can be categorically excluded if,
some of the time, they would not have
significant impacts. The commenters
compared this to the CEQ regulations,
which clearly limit categorical
exclusions to those classes of actions
that have significant impacts only in
extraordinary circumstances. DOE
believes its categorical exclusions
comply with the CEQ regulations and
agrees that to be eligible for categorical
exclusion, a class of actions must not
individually or cumulatively have
significant effects on the human
environment except in extraordinary
circumstances. DOE has determined that
the classes of actions included in
appendices A and B of the final rule
meet this standard.

One commenter noted that if the
individual actions encompassed by a
categorical exclusion have the potential
for significant impact on a cumulative
basis, then the categorical exclusion is
invalid. DOE agrees that it must find
that classes of actions categorically
excluded do not individually or
cumulatively have a significant effect on
the human environment. The commenter
further noted that if a proposal
encompasses actions within multiple
categorical exclusions and cumulatively
the actions have the potential for
significant impacts, then the categorical
exclusions encompassed are invalid.
DOE agrees that such a proposal could
not be categorically excluded but
believes that the individual categorical
exclusions would still be valid. DOE has
added § 1021.410(b)(3) to address this
concern and to preclude the
segmentation of a proposal into
component parts, which as discrete
proposals are categorically excluded, to
avoid preparation of an EA or EIS.

Commenters, expressing the view that
DOE's proposed categorical exclusions
are too broad, asserted that DOE should
prepare more EAs and that DOE's
extensive list of categorical exclusions
results from a reluctance on DOE's part
to prepare EAs because its internal EA
requirements are so burdensome.
Commenters asserted that the approach
represented by the expanded list of
categorical exclusions is not consistent
with the requirements of NEPA and the
CEQ regulations. One commenter noted
that an increased reliance on EAs would
not necessarily require vast new
commitments of time and resources if
DOE would take heed of CEQ
regulations and guidance that intend the
EA to be a concise and expeditious
analysis. Other commenters criticized
DOE for presenting a confusing and
illogical mix of activities, ranging from
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the payment of salaries to the restart of
nuclear facilities, and for not having a
de minimis level for actions to be
subject to a NEPA review.

The extensive list of categorical
exclusions results primarily from the
fact that DOE is engaged in many
different types of activities. DOE's
extensive list of categorical exclusions
also reflects DOE's policy that some
NEPA review is required for all DOE
actions potentially affecting the
environment, even if there is no
apparent potential for any significant
effect. DOE believes the extensive list of
categorically excluded actions in the
final rule is consistent with NEPA and
the CEQ regulations. The CEQ
regulations require agencies to reduce
excessive paper work and avoid delays
by using categorical exclusions (40 CFR
1500.4(p) and 1500.5(k)). DOE will
prepare EAs when necessary-that is,
when the class of actions has not been
excluded and/or when DOE is uncertain
whether the proposed action would
have significant environmental impacts.
DOE believes it will serve
environmental concerns best if it
focuses its efforts on analyzing those
actions that may or do have potential for
significant impact.

One commenter stated that the
categorical exclusions in proposed
appendix B were inappropriate because
they were vaguely drafted and were
entirely without reference to size,
volume, or significance in a way that
would encompass major Federal actions
that were likely to have significant
environmental impacts. Others
expressed concern about the broad
scope of the classes of actions
categorically excluded. DOE has
reevaluated all categorical exclusions in
the proposed rule to determine the
appropriateness of more precise
language, adding limiting factors or
otherwise narrowing the scope of the
categorical exclusions, and has modified
several accordingly. DOE has decided
not to categorically exclude some
classes of actions that were included on
the list in the proposed rule. These
deletions and changes are described in
more detail in the discussion under
section III G below.

One commenter suggested that DOE
delete proposed appendix B in its
entirety, and instead add explicit limits
on the size of each class of actions
proposed in that appendix and move the
classes of actions to proposed appendix
A. The commenter further suggested that
DOE prepare EAs or EISs for all
proposed activities beyond the
expressed size limit of the classes of
action in the resulting appendix A.

DOE believes it is reasonable to retain
two appendices for categorical
exclusions but has revised the
distinction between the types of classes
of actions included in appendices A and
B. Appendix A in the final rule lists
categorical exclusions applicable to
general agency actions and includes
those classes of actions with impacts so
remote or conjectural as to preclude
meaningful consideration. Appendix A
includes some classes of actions to
which NEPA probably does not apply
but that DOE has listed to clarify that
neither an EA nor EIS is needed and to
avoid any potential misunderstanding
associated with the absence of such
listing. Appendix B in the final rule lists
categorical exclusions that are
applicable to specific agency actions
and have conditions specified as
integral elements of the classes of
actions. The conditions that are integral
elements of the classes of actions in
appendix B of the final rule were the
eligibility criteria in § 1021.410(b) of the
proposed rule. Even though originally
proposed to apply to all categorical
exclusions as eligibility criteria, DOE
believes that inclusion of the conditions
specified in appendix B would be
meaningless for the categorical
exclusions DOE retained in appendix A
in the final rule. This is because
appendix A is limited to classes of
actions with impacts that cannot be
meaningfully evaluated. DOE moved the
classes of actions with impacts that are
not so remote or conjectural as to
preclude meaningful analysis that were
included in appendix A of the proposed
rule to appendix B in the final rule so
that the conditions specified in appendix
B would be integral elements of these
classes of actions. Categorical
exclusions in appendices A and B have
been found by DOE not to individually
or cumulatively have a significant effect
on the human environment.

Two commenters were concerned
that, while DOE's proposed rule
purports to abolish the memorandum-to-
file, DOE has merely substituted a new
system, "documentation," which also
would not be made available to the
public. One commenter considered the
documented categorical exclusions as
"phantom" EAs that would reinsert into
DOE's NEPA process the very
subjectivty, discretion, and secrecy that
SEN 15-90 was intended to eliminate.
Another commenter viewed DOE's
creation of the proposed Appendix B as
indicating a lower level of certainty
about those categorical exclusions and
noted that, when an analysis is required
to decide whether an action meets the
criteria for a categorical exclusion, then

the proper format for that analysis is an
EA subject to public review, not
documentation behind closed doors.

DOE has eliminated the requirements
for documentation of categorical
exclusions from its regulations. It was
not DOE's intent that any categorical
exclusion in appendix B be supported by
an analysis of environmental effects
("phantom" EAs) or that the
documented categorical exclusion be
equivalent to the memorandum-to-file,
which DOE has eliminated from its
NEPA procedures. The documentation
that DOE referred to for these
categorical exclusions in the proposed
rule was to be a record of the
determination that the action was
appropriately categorically excluded
and was to be used for internal
oversight purposes. Although the CEQ
regulations require public review of
categorical exclusions proposed for
listing, the regulations do not require
documentation, public review, or
notification when categorical exclusions
are applied.

One commenter was concerned that
proper documentation is needed to
ensure that an established process has
been followed, and suggested that DOE
use a checklist to demonstrate why an
action has been excluded from further
NEPA review. DOE is evaluating the
need for internal recordkeeping
procedures and, if such procedures are
established, will consider the use of a
checklist.

In contrast to the commenters who
believed that the classes of actions
proposed to be categorically excluded
were too broad, some commenters
believed the classes of actions to be
categorically excluded should be
broader than those proposed. One
commenter thought that rather than
listing specific classes of actions, DOE
should establish "guiding criteria." Some
commenters suggested that certain
classes of actions, in addition to those in
the proposed rule, should be
categorically excluded in the final rule.
DOE believes that the classes of actions
categorically excluded in the final rule
are appropriate and does not believe
that it could make the necessary
findings at this time for any broader
classes of actions. As to the comments
suggesting the categorical exclusion of
classes of actions not proposed by DOE,
DOE cannot categorically exclude in the
final rulemaking any classes of actions
not included In the proposed categorical
exclusions. The CEQ regulations require
that categorical exclusions be
established only after public notice and
the opportunity for public comment.
DOE will consider the suggestions of the

I I I I I
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commenters in determining whether to
propose new or broader classes of
actions for categorical exclusion in a
future rulemaking.

The comment was made that because
many of the classes of actions proposed
to be categorically excluded in
appendices A and B entail activities that
could affect the character or use of
historic properties, DOE should make
absolutely clear in its final rule that the
categorical exclusion of an action does
not exempt it from the requirements of
other environmental regulations. DOE's
NEPA rule addresses NEPA compliance
only, not other environmental
requirements. Coordination with other
environmental review requirements is
addressed in § 1021.341; in addition,
condition B.(4)(i) in appendix B of the
final rule precludes a proposed action
from categorical exclusion if the action
would have an adverse effect on historic
properties.

Four commenters expressed concern
about the lack of public participation in,
and public scrutiny of, the process of
determining whether particular
proposed actions are appropriately
categorically excluded. One commenter
suggested that records of determinations
that proposed actions are categorically
excluded be placed in public reading
rooms. Another commenter felt that in
view of the breadth of the classes of
actions on the list of categorical
exclusions and the discretion to be
exercised in applying eligibility criteria
to proposed actions, there should be
public participation in the process.

The CEQ regulations do not provide
for public participation in
determinations that particular proposed
actions are categorically excluded, nor
do they require that records of such
deterrrinations be kept or made public.
DOE believes that requiring public
participation in categorical exclusion
determinations or that documentation of
categorical exclusion determinations be
made available in public reading rooms
would be contrary to the purposes of
categorical exclusions, as stated in the
CEQ regulations-reducing paperwork
and avoiding delays.
G. Comments on Specific Sections of
Subpart D-Typical Classes of Actions
Section 1021.400 Level of NEPA
Review

A commenter suggested that
§ 1021.400 as proposed should address
proposed actions covered by
"memoranda-to-file." DOE does not
believe a reference in the rule to
memoranda-to-file is needed or
appropriate because such documents
are no longer part of DOE's NEPA

procedures. To clarify the effect of this
rulemaking on completed NEPA reviews
and documents, DOE has changed
§ 1021.400(b) in the final rule to state
that "any completed, valid NEPA review
does not have to be repeated, and no
completed NEPA documents need to be
redone by reasons of these regulations,
except as provided in § 1021.314" (which
concerns supplemental EISs). Because a
memorandum-to-file issued before
September 30, 1990, is a valid NEPA
document, § 1021.400(b) would apply.
(See additional discussion under section
III B above.)

A commenter suggested that
clarification be provided in
§ 1021.400(b), as proposed, on the use of
existing site-wide EAs or EISs during the
evaluation of those documents or the
preparation of new site-wide documents
for continuing or new actions. DOE
believes that this issue is generally
addressed by § 1021.400(b) and that any
further clarification is better addressed
in internal guidance than in this
rulemaking because of site-specific
issues and circumstances. Accordingly,
DOE did not provide the requested
clarification in the final rule.

Another commenter was concerned
that the language in § 1021.400(c), as
proposed, did not make it sufficiently
clear that the application of a
categorical exclusion to a particular
DOE proposal depends on the proposal
meeting the eligibility criteria of
proposed § 1021.410(b). DOE agrees with
respect to those classes of actions listed
in appendix B of the final rule. However,
rather than modifying § 1021.400(c) in
the final rule, DOE has included the
eligibility criteria in § 1021.410(b) of the
proposed rule in appendix B of the final
rule as conditions that are integral
elements of the classes of actions listed
in appendix B. DOE has not included the
proposed eligibility criteria in § 1021.410
of the final rule. DOE believes that this
provides the clarification requested by
the commenter.

A commenter expressed concern that
the proposed rule did not provide for
instances where actions falling within a
category of categorically excluded
actions might have significant
environmental effects because of
extraordinary circumstances. DOE
intended to provide for such instances in
§ 1021.400(c) as proposed. In light of the
commenter's concern, DOE has modified
§ 1021.400(c) in the final rule and added
§ 1021.410(b) (2) to clarify that DOE will
not proceed with the level of review
indicated in the appendices if there are
extraordinary circumstances related to
the proposal that may affect the
significance of its environmental effects.
DOE has included a circumstance cited

by the commenter (i.e., the unresolved
conflicts concerning alternative uses of
available resources within the meaning
of § 102(2)(E) of NEPA) as an example of
an extraordinary circumstance in
§ 1021.410(b) (2) of the final rule. DOE
also modified § 1021.400(d) in the final
rule to be consistent with the revisions
to § 1021.400(c).

Section 1021.410 Application of
Categorical Exclusions (Classes of
Actions That Normally Do Not Require
EAs or EISs)

Section 1021.410(a) General. In the
final rule, DOE has expanded this
section to clarify the application of
categorical exclusions and has divided
the proposed section into four parts.
DOE has incorporated § 1021.410(b) of
the proposed rule into appendix B in the
final rule. Therefore, § 1021.410(a) of the
proposed rule as modified is § 1021.410
in the final rule, as explained below.

Section 1021.410(a) states DOE's
required finding that the classes of
actions listed in appendices A and B of
subpart D are classes of actions that
DOE has determined do not individually
or cumulatively have a significant effect
on the human environment.

Section 1021.410(b)(1) clarifies that to
be eligible for categorical exclusion, the
proposal must be determined by DOE to
fit within a class of actions listed in
appendix A or B. For a proposal to fit
within a class of actions in appendix B,
it must meet the conditions specified in
B.(1)-(4) in appendix B.

Section 1021.410(b)(2) clarifies that to
find that a proposal is categorically
excluded, DOE must determine that
there are no extraordinary
circumstances related to the proposal
that may affect the significance of the
environmental effects of the proposal.
This section identifies three examples of
extraordinary circumstances that could
exclude actions within a class of actions
in appendix A or B from eligibility for
categorical exclusions. These examples
are unresolved conflicts concerning
alternative uses of available resources,
scientific controversy about the
environmental effects of the proposal,
and uncertain effects or effects
involving unique or unknown risks.

Section 1021.410(b)(3) clarifies that
DOE, in determining that a proposal is
categorically excluded, shall find that
the proposal is not connected to other
actions with potentially significant
impacts, is not related to other proposed
actions with cumulatively significant
impacts (following 40 CFR 1508.25(a) (1)
and (2)), and is not precluded by 40 CFR
1506.1 or § 1021.211 of these regulations.
Section 1021.410(b)(3) was included in
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response to comments concerning
cumulative impacts, as discussed above.

Section 1021.410(c) includes the
statements contained in proposed
§ 1021.410(a) concerning the application
of the classes of action by any element
of DOE and the division of appendices
A and B only for organizational
purposes. In the final rule the word
"organizational" was added before
"element of DOE" to be consistent with
§ 1021.102(a).

Section 1021.410(d) modifies
§ 1021.410(a) as proposed to clarify that,
to avoid segmentation, the classes of
actions are intended to include all
activities necessary to implement a
proposal, such as transportation
activities and award of implementing
grants and contracts.

A commenter recommended that
§ 1021.410(a) as proposed be revised to
provide for a case-by-case
determination that a proposed action,
not included within classes of actions
listed in appendices A and B, be
categorically excluded if the action
meets the eligibility criteria set forth in
§ 1021.410(b). DOE has not made the
requested revision because, as
discussed above, the CEQ regulations
require that categorically excluded
classes of actions be identified in an
agency's published procedures. The
proposed eligibility criteria and the
appendix B conditions in the final rule
are not classes of actions.

Section 1021.410(b) Eligibility
criteria for categorical exclusions
(Appendix B of the final rule). One
commenter expressed concern that DOE
used as eligibility criteria for categorical
exclusions some of the factors in 40 CFR
1508.27 intended for evaluating the
intensity or severity of impacts and for
determining the significance of the
environmental impacts of proposed
actions. The commenter pointed out that
the analysis of such factors is more
appropriately accomplished in an EA.
The commenter acknowledged,
however, that the use of these factors as
eligibility criteria is better than no
requirement for screening and suggested
that, if such a screening mechanism is
developed, it include several additional
critical factors found in 40 CFR 1508.27.
Another commenter also recommended
that other factors in 40 CFR 1508.27 be
added to DOE's list of eligibility criteria.

DOE agrees that subjective evaluation
of the intensity or severity of an impact
as prescribed in 40 CFR 1508.27 is not
appropriate in a determination that an
action fits within a categorically
excluded class of actions. The
conditions specified as integral elements
of the classes of actions in appendix B
in the final rule, which were the

eligibility criteria in proposed
§ 1021.410(b)(1), require a factual
determination. That is, the presence, not
the severity, of the factor would make a
proposed action ineligible for
categorical exclusion. For example, 40
CFR 1508.27(b)(8) requires an evaluation
of "(tihe degree to which the action may
adversely affect districts, sites,
highways, structures, or objects listed in
or eligible for listing in the National
Register of Historic Places." On the
other hand, condition B.(4)(i) of DOE's
final rule screens from categorical
exclusion status proposed actions that
"adversely affect environmentally
sensitive resources," which include
property listed on the National Register.

The final rule retains the eligibility
criteria proposed for classes of actions
in appendix B as conditions that are
integral elements of the classes of
actions in appendix B in the final rule.
DOE did not include, however,
additional conditions based on the CEQ
factors in 40 CFR 1508.27. DOE believes
that controversial environmental effects
(40 CFR 1508.27(b)(4)) and uncertain
effects or effects that involve unique or
unknown risks (40 CFR 1508.27(b)(5))
would not, except in extraordinary
circumstances, be associated with any
of the categorically excluded classes of
actions included in the final rule. As
explained earlier, DOE has identified
these factors as possible extraordinary
circumstances in § 1021.410(b)(2) of the
final rule. The other CEQ criteria of
establishing a precedent for future
actions with significant effects (40 CFR
1507.28(b)(6)) or relation to other actions
with individually insignificant but
cumulatively significant impacts (40 CFR
1507.28(b)(7)) are included in
§ 1021.400(b)(3) of the final rule,
discussed above.

In the final rule, DOE has added a
condition that is an integral element of
the classes of actions listed in Appendix
B: a proposal must be one that would
not disturb hazardous substances,
pollutants, contaminants, or CERCLA-
excluded petroleum and natural gas
products that preexist in the
environment such that there would be
uncontrolled or unpermitted releases
(B.(3)). This condition is similar to an
element of several categorical
exclusions in the proposed rule
(proposed A1.34, A3.1, A3.5, B3.3, B6.2,
and B6.7) that concerned inadvertent or
uncontrolled movement of hazardous
substances, pollutants, contaminants, or
non-native organisms.

In response to comments that many of
the proposed categorical exclusions
were too broad, DOE believes that
condition B.(3) in the final rule, along
with other changes described herein,

will appropriately narrow the scope of
categorical exclusions in appendix B.
Proposed disturbance with subsequent
unpermitted or uncontrolled releases of
hazardous substances, pollutants,
contaminants, or CERCLA-excluded
petroleum and natural gas products
warrants analysis to determine if there
is potential for significant impact. DOE
is concerned that such an action,
otherwise without potential for
significant impact, may have the side-
effect of spreading preexisting
contamination in the environment.

As a consequence of adding condition
B.(3) to the final rule, the corresponding
restricting phrase proposed as part of
several categorical exclusions is not
included in those categorical exclusions
in the final rule. With regard to
proposed A1.34 (final B1.3) that
concerns component testing (generally
an indoor activity), condition B.(1) of the
final rule (i.e., proposals cannot threaten
applicable environment, safety, and
health requirements) would provide the
assurance that emissions are controlled.
With regard to the condition in proposed
A3.1 (site characterization/
environmental monitoring) and
proposed A3.5 (research related to
conservation of fish and wildlife) that
the proposals not result in the
uncontrolled movement of non-native
organisms, DOE now believes that these
actions (final B3.1 and B3.3,
respectively) will not foreseeably
involve non-native organisms.

In response to a suggestion by a
commenter that § 1021.410(b)(1)(i)
should have a disjunctive effect, the
word "and" in the phrase "applicable
statutory, regulatory, and permit
requirements" has been changed to "or"
in condition B.(1) in appendix B in the
final rule. DOE also added the phrase
"for environment, safety, and health" to
the condition in appendix B.(1) in the
final rule to clarify its intent that the
term "requirements" applies to safety
and health as well as environment in
response to a comment in this regard.

DOE has revised the proposed
eligibility criterion in § 1021.410(b)(1)(ii)
of the proposed rule as condition B.(2) in
appendix B in the final rule, and that
condition includes waste storage
facilities because DOE believes the
siting, construction, or major expansion
of waste storage facilities cannot be
categorically excluded.

DOE has revised proposed
§§ 1021.410(b)(1)(iii) and (b)(2) of the
proposed rule as condition B.(4) in the
final rule, and that condition refers to
"environmentally sensitive resources"
rather than "environmentally sensitive
areas" in light of a comment that the
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proposed criteria reflected the
sensitivity of the habitat of protected
species but not the species themselves.
Condition B.[4) also includes the
protected species as well as its habitat
as examples of environmentally
sensitive resources.

In response to another comment on
§ 1021.410(b)(2] of the proposed rule,
DOE added the phrase "but not limited
to" after the word "include" in condition
B.(4) in appendix B in the final rule to
clarify that the listing of
environmentally sensitive resources is
not intended to be inclusive.

H. Comments on Appendices

In the following discussion of the
comments on the appendices, the
headings are those used in the table of
contents of the appendices in the
proposed rule. The conversion table on
the following page shows which
proposed classes of actions have not
been included in the final rule and also
refers the reader to the appropriate
headings in the final rule for those
proposed classes of actions that are
included in the final rule. There were
many numbering changes between the
proposed and final rule because some
classes of actions were deleted,
combined with other classes of actions,
or reordered to group similar classes of
actions. As explained above, many
classes of actions in proposed appendix
A of the proposed rule were moved to
appendix B in the final rule so that the
conditions specified in appendix B
would be integral elements of these
classes of actions.

Proposed A.1 Administrative
Procurements (Final Al)

Proposed A1.2 Routine Financial
Transactions (Final Al)

Proposed A1.16 Personnel Actions/
Personal Service Contracts (Final Al
and A8)

Proposed A1.25 Business Support
Activities (Final Al)

DOE consolidated these four separate
categorical exclusions into one inclusive
categorical exclusion in the final rule.
DOE believes that there was overlap
among the four and that combining them
into one categorical exclusion avoids
segmentation. (See also discussion of
proposed Al. 16 below.) Al in the final
rule categorically excludes routine
actions necessary to support the normal
conduct of business, which are those
actions that are encompassed in the four
proposed categorical exclusions.

Proposed A1.3 Grant/Contracts for
Categorically-Excluded and Some
Interim Actions (Not Included in the
Final Rule)

DOE has not included this proposed
categorical exclusion in the final rule
because grants and contracts are merely
elements of a proposed action rather
than separate actions, as indicated in
I 1021.410(d) of the final rule. Separating
the award of grants or contracts to
implement the proposed action from the
proposed action for purposes of
determining the level of NEPA review
would constitute inappropriate
segmentation.

Conversion Table

Subpart D-Typical Classes of Actions

Designation of Classes of Action in
Subpart D

Proposed Final

AlA ....................................
A 1.2 .....................................
A1.3 .....................................
A1.4 .....................................
A1.5 .......................
A 1.6 .....................................
A1. .....................................
A 1.8 .....................................
A 1.9 ....................................
A l O ...................................
A 1.11 ...................................
A1.12 ...................................
A 1.13 ...................................
A I.14 ...................................
A1.15 ...................................
A1.16 ...................................
A1.17 ...................................
A 1.18 ...................................
A 1.19 ...................................
A1.20 ...................................
AI.21 ..................................
A 1.22 ..................................
Al 23 ...................................
A I.24 ...................................
A 1.25 ...................................

A 1.26 ..................................
A 1.27 ...................................
A1.28 ....................
A1.29 ...................................
A1.30 ....................
A1.31 ...................................
Al 32 ...............................
A 1.33 .................................
A1.34 ..................................
A 1.35 ...................................
AI.36 ...................................
A1.37 ...................................
A 1.38 ...................................
A 1.39 ..................................
A 1.40 ..................................
A1.4 ..................................
A 1.42 ..................................
Al.43 ....................
A 1.44 .................................
A 1.45 ..................................
AI.46 ..................................
A2.1 .....................................
A2.2 .......................
A2.3 .....................................
A2.4 ....................................
A2.5 ....................
A3.1 ....................................
A3 2 .....................................

Al.
Al.
Not included.'
A2.
Not included.2
61.1.

Not included.2

A3.
A4.
AS.
A6.
A6.
Not included.
A6.
A7.
Al. As.
A9.
A9.
A10.
All.
A9.
A12.
B1.2.
A13.
Al.

61.3, 62.5.
B1.15. B4.11.
B1.3, B2.5.
81.4.
B1.5.
61.6.
61.7.
B1.8.
61.3.
BI.3.
61.9.
81.10.
B1.11.
B5.1.
81.12.
B1.13.
Not included.
Not included.
Not included.'
B1.14.
Not included.'
B2.1.
B22.
A12, 61.3. B22, B2.5.
B2.3.
B2.4.
B3.1.
B3.1.

Proposed Final

A3.3 ....................................
A3.4 ....................................
A3.5 ....................................
A3.6 ....................................
A3.7 ....................................
A3.8 ...................................
A4.1 ....................................
A4.2 ....................................
A4.3 ....................................
A4.4 ...................................
A4.5 ....................................
A4.6 ...................................
A4.7 ....................................
A4.8 .....................................
A4.9 .....................................
A4.10 .................................
A5.1 ....................................
A5.2 ....................................
A5.3 .....................................
A5.4 .....................................
A6.1 ....................................
A6.2 ....................................
A6.3 .....................................
B1.1 .....................................
B1.2 ......................
61.3 ...................................
B1 4 ...................................
B1.5 .....................................
B1. ....................................
B1. ....................................
B1.8 ........................ ........
B1.9 .....................................
B2.1 .....................................

B3.1 .....................................
B3.2 ....................................
83.3 .....................................
83.4 ..................................
63.5 ......................................
63.6 ......................................

B4.1 ......................................
64.2 ......................................
34.3 ......................................

64.4 ......................................
84.5 .....................................
B4.6 ......................................
64.7 .....................................
65.1 ......................................
65.2 ......................................
B5.3 ......................................
65.4 .....................................
65.5 ......................................
85.6 ......................................
B5.7 ......................................
B5.8 ................................
B5.9 ....................................
B5.10 ...................................
B5.11 ...................................
B5.12 ...................................

B6.1 .....................................
66.2 ......................................
B6.3 ......................................
66.4 . ... ............

B6.5 .....................................
B6.6 ....................................
6 .7 .................................
B6.8......................
67.1 ....................................
67.2 ....................................
Cl ........................................
C2 ........................................
C3 .........................................
C4 .........................................
C5 ........................................
C6 .........................................
C7 ..................
C8 .........................................
C9 .........................................
C10 ......................................
Cil ..... ......................

83.1.
B3.2.
93.3.
63.4.
63.5.
B3.6.
64.1.
A7.
84.2.
B4.3.
84.4.
Not included.
134.11.
B4.5.
64.6.
134.7.
B5.2.
85.3.
65.4.
Not included.
A14.
A15.
137.1.
B1.15.
B1.3.
61.16.
B1.17.
61.18.
61.19.
B5.1.
B1.20.
Not included.'
B2.5.

B3.1, B3.8, B6.2.
B3.7.
13.8, B6,2
B3.9.
83.10.
63.11.

84.8.
B4.9.
64.10.
64.11.
84.12.
84.13.
B1.21.
B55.
85.6.
65.7.
85.8.
B5.9.
B5.10.
B5.1 1.
B5.12.
B5.13.
85.14.
B5.15.
65.16.

66.1.
66.2.
B6.3.
C16, 66.4, 66.5, B6.6.
66.6.
86.7.
61.22.
13.8.
B7.2.
Not included
Cl.
Cs.
C2
C3.
C10, C11
C12.
C4.
CS.
C6.
C7.
C13.
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Proposed Final

C 12 ...................................... C 14.
C 13 ...................................... C 15.
C 14 ...................................... C 16.
C 15 ...................................... Not included.
C 16 ...................................... C 9.
o1 ..................................... D i.
D2 ..................................... D2.
D3 ..................................... D3.
D4 ..................................... D4.
D5 ..................................... D5.
D6 ..................................... 0 6.
D 7 ..................................... 18.
D8 ..................................... D9.
D 9 ......................................... D10.
D10 .................................. Dl .
0 i ..................................... Not included.
D 12 ...................................... D 12.

In scope of broader proposals.
=CEO definition of action excludes this classifica-

tion.

Proposed A1.5 Pass-throughs (Not
Included in the Final Rule)

DOE has not included this proposed
categorical exclusion in the final rule
because congressionally mandated
funding pass-throughs are "ministerial
actions," which DOE does not propose
and over which it has no discretion.
Therefore, these are not DOE actions as
discussed above under "action" in III C.

Proposed A1.7 Administrative
Enforcement Actions (Not Included in
the Final Rule)

DOE has not included this proposed
categorical exclusion in the final rule
because the CEQ definition of a "major
Federal action" at 40 CFR 1508.18(a)
specifically excludes administrative
enforcement actions.

Proposed A1.11 Rulemaking for
Technical and Pricing Proposals (Final
AB)
Proposed A1.12 Rulemaking for Grants
and Cooperative Agreements (Final A6]

Proposed A1.14 Procedural
Rulemakings (Final A6)

DOE has consolidated these proposed
categorical exclusions into one
categorical exclusion in the final rule
because rulemakings that are strictly
procedural include those described in
proposed A1.11 and A1.12.

Proposed A1.13 Rulemaking for
Categorically-excluded Actions (Not
Included in the Final Rule)

DOE has not included this categorical
exclusion in the final rule. Specific
classes of rulemakings that are
categorically excluded are specified in
appendix A of the final rule; other types
of rulemaking will require an EA or EIS.

Proposed A1.15 Transfer of Property,
Use Unchanged or Categorically
Excluded (Final A7)

DOE has modified the wording of this
categorical exclusion in the final rule.
The phrase referring to proposed uses
that are "categorically excluded in this
subpart" has been deleted because DOE
believes that transfers, leases,
dispositions, or acquisitions of property
that are part of a broader proposed
action must be reviewed for NEPA
purposes in the context of the broader
proposed action. Separating these
property transfers from the proposed
new use would constitute inappropriate
segmentation. DOE also deleted the
phrase referring to disposition through
the General Services Administration
because the phrase was unnecessary.

Proposed A1.16 Personnel Actions/
Personal Service Contracts (Final Al
and A8)

One commenter was concerned that
technical support contracts and
management and operating (M&O)
contracts should not be categorically
excluded because hiring certain
contractors or using ineffective
contracting practices and procedures
might have environmental impacts that
could require an EA or EIS. DOE does
not believe that contracts for technical
services, management and operation of
DOE facilities, or personal services, or
even contracting procedures in general,
have potential for significant
environmental effects because they are
merely arrangements to perform future
actions, yet to be assigned. Subsequent
actions carried out under such contracts,
however, may have environmental
consequences and will be the subject of
NEPA review. Furthermore, Federal
procurement policy requires that
contracts be awarded only to
responsible contractors (48 CFR part 9),
and based on this standard, DOE will
not knowingly contract with an
environmentally irresponsible party.
DOE believes that discussion of the
purported environmental merits of
potential contractors in a NEPA
document would be extremely
speculative and not amenable to
meaningful analysis.

The commenter also mentioned that
DOE's proposed "Alternate Contracting
System" would benefit from NEPA
analysis. DOE believes that this
reference is to the alternate business
strategy for environmental restoration
(Notice of Intent to develop an
environmental restoration alternate
business strategy, 55 FR 48544, October
31, 1990). This strategy would establish
environmental restoration management

contractors at certain DOE field offices,
separate from the M&O contractors that
otherwise manage DOE facilities. DOE
believes that establishing the framework
for these contracts does not have the
potential for significant environmental
impact. Specific restoration activities
carried out under the contracts will be
subject to separate NEPA review.

DOE has revised the categorical
exclusion in the final rule to refer only
to the award of contracts (final A8) and
has rephrased it to clarify that contracts
for technical support services and for
management and operation of a
government-owned facility are not
subsets of contracts for personal
services. In the final rule, personnel
actions are included in the categorical
exclusion for actions necessary to
support the normal conduct of business
(Final Al). (See also discussion of
proposed A1.1, A1.2, A1.16, and A1.25,
above.)

Proposed A1.17 Document Preparation
(Final A9)

Proposed A1.18 Information
Gathering/Analysis/Dissemination
(Final A9)

Proposed A1.21 Classroom Training
and Informational Programs (Final A9)

DOE has consolidated these
categorical exclusions into one covering
information gathering, analysis,
documentation preparation, and
dissemination of information. DOE
believes that these proposed categorical
exclusions are interrelated, and
combining them into one categorical
exclusion avoids segmentation. One
commenter suggested that the list of
documents given as examples should be
expanded to include monitoring reports,
permit applications, project scope, and
cost estimating. DOE does not believe
that additional examples are necessary
to ensure that the scope of the
consolidated categorical exclusion is
clearly understood to be paperwork
activities.

Proposed A1.19 Reports or
Recommendations on non-DOE
Legislation (Final A10)

One commenter suggested that the
proposed categorical exclusion be
expanded to include reports or
recommendations on legislation or
rulemaking proposed by DOE. This
change was not made because DOE-
proposed legislation and rulemaking
that is not categorically excluded in the
final rule may require preparation of an
EA or an EIS.
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Proposed A1.26 Routine Maintenance/
Custodial Services for Building
Structures and Equipment (Final B1.3
and B2.5J

Proposed A1.34 Routine Testing/
Calibration of Facility Components
(Final B1.3)

Proposed A1.35 Routine
Decontamination, not part of
Decommissioning (Final B1.3)

Proposed B1.2 Removal of
Contamination, not Decommissioning
Project (Final B1.3)

DOE has revised the definition and
scope of proposed A1.26 to clarify that
the scope includes work on
infrastructures (such as roads,
maintenance work of a predictive nature
(i.e., continuous or periodic monitoring
or diagnosis to forecast component
degradation), and suspension of
operations to perform maintenance and
subsequent resumption of operations. In
addition, DOE has included custodial
services in the general description and
scope paragraph in the final rule (rather
than as an example of routine
maintenance, as proposed).

DOE has added two examples of
routine maintenance. One example
(example B1.3(n) in the final rule)
concerns predictive maintenance and
incorporates proposed A1.34 (discussed
below under that heading). The other
example (example B1.3(o) in the final
rule) concerns routine decontamination
of the interior surfaces of buildings and
removal of contaminated equipment and
other material. This last example
incorporates activities in proposed
A1.35 and proposed B1.2, as discussed
below under those headings.

One commenter objected to
categorically excluding the repair and
maintenance of transmission facilities
(example (m) of proposed A1.26 and
final B1.3) because of the potential for
polychlorinated biphenyl (PCB)
contamination, noting that maintenance
of transformers at many DOE facilities
has resulted in environmental
contamination. The routine maintenance
procedure referred to by the commenter
(i.e., draining a small amount, about one
quart, of transformer oil into the ground
to flush out impurities before sampling)
was common practice before regulations
controlling PCBs were established in
1979 (40 CFR part 761). This practice has
now been discontinued. DOE believes
that maintenance activities involving
PCBs carried out in compliance with
applicable regulations are appropriate
for a categorical exclusion. For purposes
of clarity, DOE has added a stipulation
to the example that the activities be

conducted in accordance with 40 CFR
part 761.

The commenter was concerned that
cumulative maintenance activities
involving PCBs would have significant
impact and stated that an EA or EIS
might be a valuable means of
demonstrating long-term benefits of a
systematic phaseout of PCB-containing
equipment. In establishing this
categorical exclusion, DOE has
determined, based on its experience.
that the class individually and
cumulatively has no potential for
significant environmental effect.

In response to two commenters'
requests that applicable statutory and
regulatory requirements be added to the
example concerning removal and
replacement of tanks and piping
(example (n) of proposed A1.26), DOE
has included citations of applicable
statutory and regulatory requirements.
As one commenter also requested, DOE
has added a requirement that there be
no evidence of leakage based on
regulatory performance requirements.
On further analysis, DOE determined
that removal and replacement of tanks
and piping form an example of an
upgrade rather than routine
maintenance. Accordingly, DOE has
deleted it as an example of routine
maintenance and included it as an
example in B2.5 in the final rule (32.1 in
the proposed rule), which addresses
safety and environmental improvements
and facility upgrades.

Proposed A1.27 Siting/Construction/
Operation of Storage Area for
Maintenance/Administrative Supplies/
Equipment (Final B1.15 and B4.11)

To avoid inappropriate segmentation,
DOE has not included this categorical
exclusion as a separate class of actions
in the final rule but incorporated this
categorical exclusion into proposed B1.1
(B1.15 of the final rule) as one of several
categorically excluded support facilities
and into proposed B4.4 (B4.11 of the final
rule). (See the discussion under
proposed B1.1, below.)

Proposed A1.28 Replacement/
Extension of Existing Utility Systems for
Categorically-Excluded Actions (Final
B1.3 and B2.5)

Commenters requested that the
concepts of repair, modification, and
upgrade be added to this categorical
exclusion. DOE has not included this
categorical exclusion in the final rule
because it duplicates activities (e.g.,
replacement of existing utility systems)
in both proposed A1.26 (B1.3 of the final
rule) and B2.1 (B2.5 of the final rule).
DOE also now recognizes that extension
of utility systems required as a result of

categorically excluded actions is part of
the larger action and the exclusion
would have resulted in inappropriate
segmentation.

Proposed A1.31 Installation of/
Improvements to Liquid Retention
Tanks, Small Basins (Final B1.6)

DOE has narrowed the scope of this
categorical exclusion by limiting the size
of basins installed or modified to
generally less than one acre. One
commenter felt that the term "liquid
retention" implied the exclusion of
holding tanks for gas and other
materials and suggested that the term be
deleted. DOE intended the categorical
exclusion to apply to a facility's
improved handling of materials (such as
sludges, wastewater, or stormwater) to
control spills and runoff. DOE deleted
the term "liquid" and otherwise
modified the categorical exclusion to
clarify this intent.

Proposed A1.32 Acquisition/
Installation/Operation of
Communication Systems, Data
Processing Equipment (Final B1.7)

In response to a comment on this
categorical exclusion. DOE has added
"removal" to the stated activities.

Proposed A1.34 Routine Testing/
Calibration of Facility Components
(Final B1.3)

In response to a comment, DOE has
added portable equipment in the list of
proposed items. Because testing and
calibration of equipment is predictive
maintenance, DOE has incorporated this
proposed categorical exclusion as an
example (example (n)) in the categorical
exclusion for routine maintenance
(proposed A1.26 and final B1.3).

Proposed A1.35 Routine
Decontamination, not Part of
Decommissioning (Final B1.3)

One commenter objected to
categorically excluding decontamination
activities, even if they are not part of a
decommissioning project. At many DOE
facilities, decontamination of equipment,
rooms, hot cells, and the interior of
buildings is a daily or weekly activity.
which includes wiping with rags, using
strippable latex, and minor vacuuming.
These activities are part of routine
maintenance. The commenter
interpreted a much broader scope to this
proposed categorical exclusion than
DOE intended. Therefore, DOE
incorporated the categorical exclusion
as an example (along with proposed
B1.2) into the categorical exclusion for
routine maintenance (proposed A1.26.
final B1.3, example (o)).
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Another commenter suggested that
exterior decontamination activities
should be categoically excluded as
well. Exterior decontamination is
addressed in categorical exclusion B.1,
CERCLA removals/similar actions
under RCRA or other authorities.

Proposed A1.37 On-site Storage of
Activated Material at Existing Facility
(Final B1.10)

One commenter suggested that this
categorical exclusion be deleted
because it allowed too broad a range of
actions, given the risks of storing any
radionuclides. DOE has revised this
categorical exclusion in the final rule to
emphasize that its scope is the routine
storage of activated equipment and
construction materials to allow
radionuclides with short halflives (days
or weeks) to decay sufficiently before
reuse. The activation-produced
radioisotopes are in the matrix of the
material and are not likely to leak out.

Proposed A1.40 Detonation of High
Explosives in Reserved Areas (Final
B1.12)

One commenter objected to this
categorical exclusion because, based on
its vague wording. it could be
interpreted to apply broadly to all high
explosive detonations. DOE has revised
the categorical exclusion to clarify that
it applies only to the detonation or
burning of failed or damaged explosives
or propellants under an existing permit
issued by state or local authorities.

Proposed A1.42 Routine
Transportation of Nonhazardous
Materials and Nonradioactive,
Nonwaste Hazardous Materials (Not
included in the final rule]
Proposed A1.43 Routine
Transportation of Waste (Not
Transuranic, not High Level) (Not
Included in the final rule)

One commenter objected to the broad
scope of proposed A1.42, based on
concern about the transport of
hazardous substances (including
CERCLA-excluded petroleum and
natural gas products), uncertainty
regarding DOE's adoption of the Nuclear
Regulatory Commission's Below
Regulatory Concern level, and the lack
of eligibility criteria to screen for
potential impacts on public health and
safety and for cumulative impacts. DOE
believes that reviewing transportation
for proposals separately from the
proposals themselves would be
inappropriate segmentation. DOE will
consider the transportation impacts of
proposed actions in EAs and EISs, as
appropriate. As indicated in

§ 1021.410(d] of the final rule, DOE
views classes of actions as including all
activities necessary to implement a
proposal within the closs of actions,
such as associated transportation
activities. DOE has not adopted the
Nuclear Regulatory Commission's Below
Regulatory Concern level DOE has
revised the proposed eligibility criterion
concerning statutory, regulatory, and
permit requirements and, as explained
above, included it as condition B.(1) in
appendix B of the final rule to clearly
indicate that public health and safety
issues are covered. DOE also has added
J 1021.410(b)(3) to address cumulative
impacts.

Proposed A1.44 Temporary Shutdown/
Restart of a Facility for Inventory,
Routine Maintenance (Not Included in
the Final Rule)

Proposed A1.46 Shutdown of an
Operating Facility (Not Included in the
Final Rule)

I DOE now recognizes that in proposing
these two categorical exclusions, it
inappropriately identified suspension
and resumption of operations as
separate and distinct actions. These
exclusions identified activities that are
part of ongoing routine operations of an
existing facility and thus by themselves
are not subject to NEPA. The final rule
has been revised to focus on the
-activities to be performed while
operations are suspended. (See, e.g.,
proposed A1.26 (final B1.3), proposed
A1.45 (final B1.14), and proposed B1.9
(final B2.5). See also the discussion
below for proposed A1.45 (final B1.14
and proposed B1.9 (final B2.5).)
Therefore, DOE has not included
proposed A1.44 and A1.46 in the final
rule.

One commenter, in reference to
proposed A1.44, was concerned about
the vagueness of the terms related to,
maintenance and about the potential for
DOE to carry out substantial work to
correct safety or environmental
concerns through repeated shutdowns.
The categorical exclusion for routine
maintenance (proposed A1.26, final B1.3]
provides many examples that describe
and limit the nature and scope of these
activities.

Another commenter, in reference to
proposed A1.44 and A1.46, stated that it
was unreasonable for DOE to
predetermine that a shutdown for up to
two years would not require an EA or
EIS and expressed concern, in reference
to proposed A1.44, that the magnitude of
problems at DOE facilities can easily be
underestimated. DOE agrees that it
cannot predetermine the length of time

that activities appropriately
categorically excluded might take, and
has not included a time period in those
categorical exclusions that may involve
a suspension and resumption of
operations. DOE must determine the
appropriate level of NEWPA review and
complete it before taking the proposed
action. If a proposed acti changes as a
result of initial activities, DOE will
complete a new NEPA review before
taking further action.

One commenter, in reference to
proposed A1.46, was concerned that this
categorical exclusion would exempt
shutdown of facilities intended primarily
for environmental mitigation or
improvement (e4&, a wastewater
treatment plant or a renewable energy
facility), and that such a shutdown could
have potential for significant adverse
impacts. DOE believes that temporary
suspension of operation and subsequent
resumption (eg., for routine
maintenance) would not have potential
for significant impacts except in
extraordinary circumstances. This
commenter also requested clarification
that permanent shutdown may require
additional NEPA review if
decontamination and decommissioning
activities are proposed. DOE agrees and
notes the lack of a categorical exclusion
for facility decommissioning, as well as
the inclusion of decommissioning in
several of the classes of actions found in
appendix D to Subpart D of the rule,
which normally require an EIS.

Proposed A1.45 Temporary Shutdown/
Restart of a Nuclear Reactor for
Refueling (Final B81.14)

DOE has retained this categorical
exclusion, but it is revised to focus on
the refueling activity, while
acknowledging that operations may be
suspended and resumed for such
activity.

Proposed A2.3 Establishment of/
Improvements to Warning Systems
Monitors, Evacuation Routes (Final A12,
11.3, B2.2, and B2.5)

DOE has not included this proposed
categorical exclusion in the final rule
because DOE believes the actions are
encompassed by proposed A2.2 (final
B2.2), which addresses building
instrumentation, and proposed A1.22,
A1.26, and B2.1 (final A12, B1.3, and
B2.5, respectively), which cover
emergency evacuation road designation,
repair, and improvement. DOE clarified
the scope of B2.2 and A12 in the final
rule.
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Proposed A2.4 Promotion/
Maintenance of Employee Health (Final
B2.3)

One commenter requested that
radiation monitoring devices and
fumehoods with associated collection
and exhaust systems be added to the list
of examples in this categorical exclusion
and that a reference be made to
applicable regulations. DOE has added
the additional example to the
categorical exclusion in the final rule
(B2.3), but has not provided the
requested reference to applicable
regulations because there are no
regulations specifically applicable to
this categorical exclusion.

Proposed A3.1 Site Characterization/
Environmental Monitoring (Final B3.1)

Proposed B3.1 Siting/Construction/
Operation of Small-Scale Laboratory
Building or Renovation of Room for
Sample Analysis for Site
Characterization/Environmental
Monitoring (Final B3.1, B3.8, and B6.2)

In response to a comment, DOE has
modified proposed A3.1 to clarify that
site characterization and environmental
monitoring activities for remedial
investigation and feasibility studies are
within the scope of the categorical
exclusion.

Another commenter stated that
proposed A3.1 should be limited to
existing waste site cleanups and should
not apply to site characterization for the
construction of new facilities. DOE has
not limited the categorical exclusion in
this way because it believes that the
environmental impacts of activities
covered by this categorical exclusion
are insignificant whether performed for
possible restoration or construction. Site
characterization may be necessary
before formulating a proposal involving
new construction and for which
preparation of an EA or EIS is
necessary, as the data may be needed
for conceptual design and to evaluate
impacts of construction, operation, and,
as appropriate, eventual
decommissioning. DOE believes that
§ 1021.410(b)(3), which clarifies that
DOE's categorically excluded actions
will not be connected to other actions
with potentially significant impacts or
otherwise be related to actions with
cumulatively significant impacts,
addresses the commenter's concern that
the site characterization activities not
establish a precedent for future actions
with significant impacts or represent a
decision in principle about a future
consideration.

DOE has included the scope of
activities of proposed B3.1 into proposed
A3.1 (final B3.1), proposed B3.3 (final

B3.8 and B6.2) and proposed B6.2 (final
B6.2) to avoid inappropriate
segmentation.

Proposed A3.2 Geochemical Surveys/
Geological Mapping/Geophysical
Investigation (Final B3.11

DOE has not included this categorical
exclusion in the final rule because DOE
believes the categorical exclusion is
encompassed by proposed A3.1, which
is B3.1 in the final rule. In the final rule,
example (a) in B3.1 was modified
accordingly to clarify the scope of that
categorical exclusion.
Proposed A3.3 Archeological/Cultural
Resource Identification (Final B3.1)

DOE has included this proposed
categorical exclusion as an example of a
site characterization activity in the final
rule (B3.1(j)).
Proposed A3.5 Research Related to
Conservation of Fish and Wildlife
Conservation (Final B3.3)

In response to a comment that
categorically excluded research should
not significantly reduce the study
populations of non-nuisance species,
DOE has narrowed this proposed
categorical exclusion. In the final rule,
the categorical exclusion is limited to
research activities that would involve
only negligible population reduction.

Another commenter asserted that this
categorical exclusion was inconsistent
with 40 CFR 1506.1, proposed § 1021.410,
and proposed appendix C2 to subpart D.
In the final rule under § 1021.410(b)(3),
all categorically excluded actions must
meet the criteria in 40 CFR 1506.1
(limitations on actions during NEPA
process). Because the categorically
excluded research activities in this class
of actions might directly involve fish
and wildlife resources that are not
environmentally sensitive (section
1021.410(b)(2)(ii) in the proposed rule,
condition B.(4) in Appendix B in the
final rule), the categorical exclusion
emphasizes minimization of animal
mortality, population reduction, or
habitat destruction regardless of
whether these resources are protected
by other statutes. The class of actions in
proposed C2 (Protection of fish and
wildlife habitat), which is final C8, and
in proposed B1.8 (Protect/restore/
improve fish and wildlife habitat), which
is final B1.20, concern habitat
modification, rather than research as In
this categorical exclusion.

Proposed A3.8 Indoor Bench-Scale
Research Projects/Conventional
Operation (Final B3.6)

One commenter asserted that this
proposed categorical exclusion might be

used to exempt laboratory operations
that are conducted with radioactive and
hazardous materials as part of a larger
development project. The commenter
had specific concerns that categorically
excluded research could lead to
violations of National Pollutant
Discharge Elimination System permits
and larger programs with significant
environmental impacts. DOE had
proposed an eligibility criterion for
categorical exclusions (section
1021.410(b)(1)(i) in the proposed rule)
that the proposed actions would not
threaten a violation of applicable permit
requirements. In the final rule, DOE has
revised this criterion to be condition
B.(1), which is an integral element of all
the classes of actions in appendix B.
DOE has also added § 1021.410(b)(3) to
this final rule to clarify that DOE's
categorically excluded proposals will
not involve segmentation. DOE believes
that this type of laboratory work, even
involving radioactive and hazardous
materials, does not have potential for
significant impact.

Another commenter suggested
expanding the list of examples of
conventional laboratory operations and
adding the restriction that operations be
in accordance with applicable
requirements, permits, and DOE orders.
This restriction was covered in DOE's
proposed eligibility criteria at proposed
§ 1021.410(b)(1) and is in condition B.(1)
in appendix B in the final rule. DOE
does not believe it is necessary to
augment the list of examples but has
revised the categorical exclusion to
explicitly state that the activities will be
conducted within existing laboratory
facilities. Establishing a laboratory
facility is a separate action, for which
DOE will prepare an EA or EIS to
address, among other issues, overall
wastewater treatment and pollution
prevention and the impacts from
discharges related to research
performed therein.

Proposed A4.1 Contracts/Marketing
Plans/Policies for the Short Term (Final
B4.1)

Proposed A4.5 Power Marketing
Services Within Normal Operating
Limits (Final B4.4).

Proposed A4.8 Temporary
Adjustments to River Operations (Final
B4.5)

One commenter strongly objected to
these categorical exclusions because of
concern for cumulative impacts as well
as immediate, direct effects from
changes in the timing and flow of rivers.
The commenter stated that marketing
plans and contracts have the potential
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for significant environmental effects and
pointed out the ambiguity in timeframes
in proposed A4.1. The same commenter
thought that the use of hydropower
resources to meet peak demands may
tend to displace oil- and gas-fired
thermal generation. Another commenter
stated that proposed A4.1 shouid not
apply when there is increased emissions
from fossil-fueled powerplants or major
changes in reservoir levels or
streamflows.

After consideration of the comments,
DOE has determined that the three
proposed categorical exclusions do not
individually or cumulatively have a
significant effect on the human
environment. Repeatedly and
consistently, DOE has found no
significant impacts associated with
actions by the power marketing
agencies that are within the existing
constraints of a particular hydrosystem
operation, including past decisions
concerning actions that would be
beyond the parameters of the proposed
categorical exclusions.

DOE considers a five-year limit for
categorical exclusion (proposed A4.1,
final B4.1) of disposition, allocation, or
acquisition of excess power appropriate
because It is consistent with (1) the
delineation of a "major" resource in the
Northwest Power Act (that is, sections
3(12) and 6(c) of the act define resources
of more than 50 average megawatts
acquired for more than 5 years as
"major" and impose special procedures
for such acquisitions) and (2) the
i.onne-4fle Power Administration's
normal multiyear planning process
(promulgated, in accordance with the
Pacific Northwest Coordination
Agreement, to effect short-term
marketing actions to optimize the
system economically or short-term
power acquisitions to avoid power
shortages).

Excess power refers to nonfirm power
or surplus firm power derived from
existing resources. Proposed A4.1 (final
B4.1) would not apply to transactions
enabling the construction of new
resources. (See the discussion of
proposed CIO, below.)

In response to the commenter's
concern regarding the subjectivity of
proposed A4.5 (final B4.4) and proposed
A4.8 (final B4.5), including the use of
such terms as "temporary" and "minor,"
DOE believes that the limitations within
the final categorical exclusions, while
not eliminating, will minimize the need
for subjective judgment.

DOE agrees that the establishment of
basic hydrosystem operating parameters
is appropriately addressed through
means other than categorical exclusions.
(See discussion below under proposed

CI.) The Bonneville Power
Administration, for example, is
preparing the Columbia River System
Operation Review EIS to consider the
balance of useis on the Columbia River.

One commenter indicated that the
categorical exclusion for temporary
river adjustments (proposed A4.8, final
B4.5) should not be applied if the
changes would reduce Instream flows
below minimum requirements. This
categorical exclusion would not apply in
this situation because such changes
would exceed the existing constraints of
a particular hydrosystem operation and
would not be regarded as a minor
change to reservoir levels or
streamflows.

Proposed A4.2 Leasing of Existing
Transmission Facilities (Final A7)

DOE has not included this categorical
exclusion in the final rule. This
categorical exclusion is unnecessary
because the leasing of existing
transmission facilities is encompassed
by proposed A1.15, which is A7 in the
final rule.

Proposed A4.6 Buffer Rights-of-Way at
Existing Transmission Facilities (Not
included in the final rule)

DOE has not included this categorical
exclusion in the final rule. DOE
recognizes that there is potential for
significant impact from acquisition of
rights-of-way because of possible
changes in land use related to
establishing buffer zones; therefore, a
categorical exclusion is inappropriate. If
land use in the buffer zone will not
change, proposed AI.15 (A7 in the final
rule) may apply to the action.

Proposed A4.7 Minor Substation
Modifications/Expansions (Final 134.11)

In the final rule, DOE included the
scope of this proposed categorical
exclusion into the scope of proposed
B4.4 (final B4.11), which concerns
construction and modification of
substations, to avoid segmentation.

Proposed A5.4 Removal of Oil Field
Waste to Permitted Disposal Facility
(Not Included in the Final Rule)

One commenter strongly objected to
this categorical exclusion, stating that
research conducted by EPA had
indicated that there are significant
environmental impacts from disposal
practices used for oil field wastes. DOE
reconsidered its proposal of this
categorical exclusion and, because of
uncertainty as to the potential for
bIgnificant impacts, has not included it
in the final rule.

Proposed A6.2 Umbrella Agreements
for Cooperation in Energy Research and
Development (Final A15)

DOE has not included phrase (b) in
proposed A6.2 (that referred to
categorically excluded projects and
activities) in the categorical exclusion in

-the final rule (A15). The phrase was
unnecessary because specific energy
research and development projects that
are categorically excluded are specified
in Appendix B of the final rule.

Proposed B1.1 Siting/Construction/
Operation of Support Structures (Final
BI.15)
Proposed A1.27 Siting/Construction/
Operation of Storage Area for
Maintenance/Administrative Supplies,
Equipment (Final B1.15 and B4.11)

One commenter stated that the scope
of proposed B1.1 was too broad; it
would essentially exempt all
construction and operation of service
and support buildings regardless of size,
soil contamination, resuspended dust
from construction, environmental and
energy impacts of operation, and
alternative designs and locations that
could minimize impacts.

In response to the comment, DOE has
narrowed the scope of proposed B1.1 in
the final rule (81.15). The siting and
construction of structures covered by
the categorical exclusion are limited to
small scale support buildings and
structures within or contiguous to an
already developed area where site
utilities and roads are available. DOE
has added a condition in the final rule.
B.(3), that is an integral element of the
classes of actions in appendix B:
Construction activities that would
disturb hazardous substances.
pollutants, contaminants, CERCLA-
excluded petroleum and natural-gas
products that preexist in the
environment such that there would be
uncontrolled or unpermitted releases
would not be categorically excluded.
(See additional discussion under section
III F, above.)

In addition, DOE incorporated
proposed A1.27 into this categorical
exclusion for support buildings and
structures as an example (as noted
above in the discussion of proposed
A1.27) because small-scale storage
areas for maintenance and
administrative supplies are support
facilities

In the final rule, DOE has added the
phrase "and similar support purposes"
to the list of support functions for which
buildings and structures may be
constructed because DOE believes that
siting, construction, and operation of

,,,, ,,,,, _._
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any small-scale support structure will
not individually or cumulatively have a
significant impact on the human
environment and that it is appropriate to
categorically exclude these activities.
DOE had not intended this categorical
exclusion to be limited to only those
support buildings and structures for the
purposes listed in the proposed rule.
DOE has also added the phrase "but
excluding facilities for waste storage
activities" to clarify that it does not
consider these to be support activities
for which construction may necessarily
be categorically excluded except as
provided in the final rule. (See the
discussion of proposed B6.4 for
categorically excluded waste storage
facilities.)

Proposed 1.2 Removal of
Contamination, Not Decommissioning
Project (Final B1.3)

Two commenters suggested that this
categorical exclusion be deleted
because they did not believe that the
only test for deciding whether to prepare
an EA or EIS is whether the action is
part of a decommissioning project. One
of the commenters was concerned that
certain activities at the Rocky Flats
Plant and at the Portsmouth and
Paducah Uranium Enrichment Plants
might inappropriately come under this
exclusion.

DOE intended the proposed
categorical exclusion to cover routine
actions where intact equipment (e.g.,
labware) and other materials (such as
gloves) that are radioactive or otherwise
contaminated are removed from a
facility for disposal. The comment
implied a much broader scope to the
categorical exclusion than DOE
intended. Therefore, DOE combined the
categorical exclusion with proposed
A1.35 as an example under routine
maintenance (B1.3(o) in the final rule).

DOE is conducting a program to
remove plutonium from contaminated
ducts at the Rocky Flats Plant. The
current activities include routine
decontamination techniques commonly
used to maintain facility operations (e.g.,
wiping with rags, vacuuming, and
stripping with latex). These limited
activities are encompassed within the
existing routine maintenance categorical
exclusion under DOE's NEPA guidelines
(52 FR 47662, December 15, 1987) and
would be encompassed by the
categorical exclusion for routine
maintenance in this final rule (B1.3).
Removal of plutonium from ducts at the
Rocky Flats Plant that are more difficult
to access or are impossible to clean
using routine maintenance techniques
may require dismantling and
replacement. DOE is currently preparing

an EA to evaluate these types of
proposed activities for the Rocky Flats
Plant. Similarly, if DOE were to propose
large equipment replacement actions,
such as the Cascade Improvement and
Cascade Upgrading Programs at the
Paducah and Portsmouth Uranium
Enrichment Plants in the 1970s to which
the commenter referred, those large
programs would not be categorically
excluded.

Proposed B1.5 Construction/Operation
of Additional/Replacement Water
Supply Wells (Final B1.18)

One commenter stated that the
proposed categorical exclusion should
be limited to those circumstances where
DOE can demonstrate that a steady-
state drawdown occurs (i.e., the
withdrawal from the supply wells is
compensated by the recharge from the
surrounding area]. Another commenter
was concerned that although the
construction and operation of a few
additional water supply wells might not
be a major Federal action, construction
and operation of a substantial well field
could be. In response to these
comments, DOE has added to the
categorical exclusion in the final rule the
additional stipulation that new wells
must be within an existing well field and
that there can be no resulting long-term
decline of the water table. DOE has also
added "siting" to the list of activities for
completeness.

Proposed B1.6 Construction/Operation
of Microwave/Radio Communication
Towers (Final 81.19)

In response to a comment that
construction of microwave or radio
communications towers in areas
considered to be of great visual value
could have potential for significant
im; ;cts, the categorical exclusion in the
final rule has been limited to areas that
are not of great visual value. In the final
rule, DOE did not include the restrictive
phrase concerning prejudice of future
site selection decisions for substations
and other facilities that was in this
categorical exclusion in the proposed
rule because the final rule sets forth the
restriction in § 1021.410(b)(3) that
categorical exclusions may not involve
inappropriate segmentation.

Proposed B1.9 Restart of Facility After
Categorically Excluded Safety/
Environmental Improvements (Not
Included in the Final Rule)

Several commenters strongly objected
to this categorical exclusion. One
commenter viewed it as an attempt to
allow DOE to "jump-start" problem-
plagued facilities and stated that
facilities that have been closed for

modifications (particularly safety
modifications) should be subject to an
EA or EIS before restart. Another
commenter noted that DOE has already
had one court require an EIS for restart
of a nuclear reactor at the Savannah
River Site, and believed that the
magnitude of DOE's work at the Rocky
Flats Plant is also a major Federal
action with significant impacts. A third
commenter stated that the categorical
exclusion was overly broad.

A fourth commenter said that this
categorical exclusion was one of the
most troubling of all the proposed
categorical exclusions, stating that it
conflicts directly with DOE decisions to
prepare ElSs on such facilities as the
Savannah River reactors, the N Reactor,
and the PUREX plant at Hanford and
with various court decisions. The
commenter stated that the effects of
both accidental and routine releases
from nuclear reactors or chemical
processing plants are both highly
controversial and involve uncertain
risks (factors highlighted by the CEQ
regulations as bearing on significance).
The commenter asserted that the
limitation in the proposed categorical
exclusion (that restart would only be
categorically excluded after
categorically excluded improvements)
was meaningless because virtually any
improvement to a facility could fit into
one of the other proposed categorical
exclusions. This commenter noted the
elaborate and complex standards and
practices for the restart of reactors and
chemical processing plants and that
these warrant at least an EA. The
commenter stated that DOE must
eliminate this categorical exclusion and
adopt a regulation requiring NEPA
analysis of a reactor or chemical
processing plant that has been shut
down for safety/environmental
modifications.

DOE has not included this categorical
exclusion in the final rule. DOE
recognizes that it inappropriately
focused on the resumption of operations
rather than the proposed action in
proposing this categorical exclusion.
DOE has not established a categorical
exclusion for resumption of operations
after shutdown for safety or
environmental improvements, because
DOE believes such shutdown is part of
routine, ongoing operations.

Proposed B2.1 Improvement of a
Facility, Replacement/Upgrade of
Facility Components (Final B2.5)

One commenter stated that this
categorical exclusion was much too
broad; many DOE facilities require
significant improvements to even
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approach current design and operating
parameters. Another commenter,
referring to this categorical exclusion as
"frightfully wide open," asserted that it
could cover major initiatives aimed at
rebuilding a nuclear reactor. This
commenter referred to the CEQ
regulations, which state that a
significant effect may exist even if the
Federal agency believes that on balance
the effect will be beneficial. The
commenter stated that DOE must
substantially narrow this categorical
exclusion or eliminate it altogether.
Another commenter asserted that given
the age and condition of some DOE
facilities, these actions have potential
for significant impact. The commenter
further stated that DOE cannot
predetermine the degree of impacts
because of the absence of current,
adequate NEPA documentation.

DOE has narrowed the scope of this
categorical exclusion in the final rule to
emphasize that the activities cannot
result in a substantial change in function
of a facility and that the categorical
exclusion does not apply to rebuilding
or modifying substantial portions of a
facility. These modifications, along with
§ 1021.410(b)(3) in the final rule, which
addresses segmentation, should ensure
that improvements with significant
impacts (beneficial or adverse) are not
categorically excluded. The categorical
exclusion was also modified to
acknowledge that operations may be
suspended while the action takes place
and then be resumed. In accordance
with the CEQ regulations, DOE has
procedures (section 1021.410(b)(2) in the
final rule] for review of individual
proposals to determine whether there
are extraordinary circumstances that
would indicate that a categorical
exclusion is not appropriate.

DOE has added an example to this
categorical exclusion for an
environmental improvement (removal
and replacement of underground storage
tanks); DOE proposed the example as
part of A1.26 (example (n)) but believes
it is more appropriately considered as
an upgrade. (See the discussion under
proposed A1.26.)

Proposed B3.1 Siting/Construction/
Operation of Small-Scale Laboratory
Building or Renovation of Room for
Sample Analysis for Site
Characterization/Environmental
Monitoring (Final B3.1, B3.8, and B6.2)

Proposed B3.3 Outdoor Ecological/
Environmental Research Activities
(Final B3.8 and B6.2)

In the final rule, DOE has
incorporated the scope of activities in
proposed B3.1 (construction and

renovation activities related to sample
analysis] into the scope of proposed
A3.1 (final B3.1) (discussed above under
proposed A3.1), proposed B3.3 (final
B3.8), and proposed B6.2 (final B6.2) to
avoid inappropriate segmentation.

DOE has narrowed the scope of
proposed B3.3 in the final rule (final
B3.8) to outdoor ecological and other
environmental research activities, none
of which could result in any permanent
change to the ecosystem. Some
environmental restoration experiments
concerned with waste, originally in' the
scope of this categorical exclusion, are
now included in the scope of proposed
B6.2 (final B6.2) where they are limited
by size (further discussion below under
proposed B6.2). The restriction
concerning release or movement of
hazardous and other substances
proposed as part of proposed B3.3 was
not included in these categorical
exclusions in the final rule because the
condition that proposals not disturb
hazardous substances, pollutants,
contaminants, or CERCLA-excluded
petroleum and natural gas products such
that there would be uncontrolled or
unpermitted releases is now an integral
element of the classes of actions in
appendix B under condition B.(3). (See
additional discussion under section III F,
above.)

Proposed B3.5 Research and
Development Activities/Small Scale
Testing at Existing Facility, Preceding
Demonstration (Final B3.10)

One commenter asserted that this
categorical exclusion, because of the
inadequacy of proposed eligibility
criteria, would exempt activities that
have the potential to establish a
precedent for future actions with
significant effects or that represent a
decision in principle about a future
consideration. In response to this
comment (and similar comments on
other categorical exclusions), DOE has
added section 1021.410(b)(3) to the final
rule that clarifies that the Department
will not categorically exclude a proposal
if it involves segmentation.

The commenter noted that DOE has
prepared EAs for research and
development projects involving
nonradioactive and nonhazardous
materials, and was concerned that this
categorical exclusion represented a step
backward for DOE. DOE has modified
this categorical exclusion in the final
rule (B3.10) to clarify its intent (i.e., to
include small-scale research and
development projects and small-scale
pilot projects] and has also narrowed
the scope of the categorical exclusion to
projects generally less than two years in
duration.

The commenter misinterpreted the
example for research to improve the
capability or efficiency of existing
accelerators as applying to accelerator
upgrades, for which DOE would prepare
an EA or EIS. The commenter also
requested a change in the example
concerning accelerator beams with
insufficient energy to produce reactions.
DOE believes the broad examples were
misleading and has deleted them.

Proposed B4.1 New Electricity
Transmission Agreements, System
Operation Within Normal Operation
Limits (Final B4.8)

DOE has modified this categorical
exclusion in the final rule to clarify that
the use of a transmission facility of one
system to transfer power of and for
another system is the only scope for
categorically excluded new or modified
transmission agreements. DOE deleted
the phrase referring to normal operating
limits because it was not necessary, and
comments on other categorical
exclusions (proposed A4.5 and A4.8)
indicated its subjectivity.

Proposed B6.1 CERCLA Removals/
Similar Actions Under RCRA or Other
Authorities (Final B6.1)

A commenter requested that this
categorical exclusion be explicitly
restricted to situations involving small-
scale removal operations or where there
is a threat of a release. The categorical
exclusion in the final rule states that
DOE's categorically excluded removal
actions will meet CERCLA regulatory
cost and time limits (currently $2 million
or 1 year from the time activities begin
on site) or will satisfy one of two
regulatory exemptions. Neither CERCLA
nor EPA has set cost or time limits for
exempted actions.

The same commenter also
recommended that DOE include a period
of time (e.g., one year) within which
some exposure is expected to occur to
qualify for the categorical exclusion.
DOE does not believe that the timing of
potential exposure from a release is a
measure of the significance of impacts
expected from cleaning up the release.
EPA's National Contingency Plan and
written guidance for removal actions do
not present a limitation based on the
period of time within which some
exposure is likely.

Two other commenters requested that
DOE address in Subpart D the level of
NEPA review required for final
corrective or remedial actions and other
typical restoration activities, such as
waste packaging and repackaging,
onsite waste stabilization/ treatment,
and bioremediation techniques. As DOE
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gains experience in remediation, DOE
may propose additions to the listings in
subpart D.

A commenter stated that the removal
of underground storage tanks (example
(c) in the proposed and final rule) should
not be categorically excluded, except in
the case of the threat of a release,
because tank removals are typically
large actions and tanks are often used to
store petroleum and its byproducts,
which are exempted from RCRA review.
DOE believes that tank removal that
meets the criteria for this categorical
exclusion can be appropriately
excluded. DOE believes that its phrase
concerning reduction of "the likelihood
of spillage, leakage, or the spread of, or
direct contact with, contamination" is
essentially the same as removing "the
threat of a release." DOE will review
individual activities to determine
whether they present extraordinary
circumstances such that there is
potential for significant impacts on the
human environment. (The commenter
noted that DOE had removed "tanks"
from the list of excluded containers in
proposed example (b) (removal of bulk
containers); DOE removed "tanks" to
avoid overlap and confusion with
proposed example (c), not to limit the
scope of the categorical exclusion. DOE
has not changed this terminology in the
final rule.) In the final rule, however,
DOE has included citations of
applicable statutory and regulatory
requirements in this example in
response to a comment.

DOE has moved proposed example (p)
(transportation, treatment, recovery,
storage, or disposal of wastes at existing
facilities) to the lead statement of the
categorical exclusion to emphasize that
these activities (part of any removal
action) must occur at existing facilities.
DOE did not include transportation in
the lead statement of the categorical
exclusion because the Department
considers it an activity necessary to and
included in the categorical exclusion (as
discussed under § 1021.410(d)]. A
commenter was confused by a phrase in
this example that concerned reducing
the likelihood of human, animal, or food
chain exposure, thinking that there
would either be only rare opportunities
for applying this categorical exclusion.
or DOE would have to perform more
extensive investigation of the potential
exposures from its activities to qualify
for the exemption. DOE did not include
this confusing and unnecessary phrase
in the lead statement of the categorical
exclusion in the final rule.

Proposed B36.2 Siting/Construction/
Operation of Temporary Pilot-Scale
Waste Collection/Treatment Facilities
(Final 136.2)

DOE has modified this categorical
exclusion in the final rule to include
other temporary pilot-scale waste
management systems (i.e., stabilization
and containment) that were proposed in
B3.3 of the proposed rule. This
categorical exclusion in the final rule
has a one acre size restriction, rather
than five acres, as in proposed B3.3.
DOE has also modified this categorical
exclusion in the final rule to include the
scope of activities in proposed B3.1
(construction or renovation of facilities
for sample analysis) to avoid
inappropriate segmentation. (Also see
the discussion under proposed B3.3.)

Proposed B6.3 Improvements to
Environmental Control Systems (Final
B6.3)

In response to a comment requesting
clarification on whether work on
outdoor systems was within the scope of
the categorical exclusion, DOE has
rewritten this categorical exclusion in
the final rule for clarity and in so doing
included a reference to systems "of" an
existing building or structure rather than
"within" a building or structure.
Categorically excluded activities could
include work on piping or duct work
leading to a building or structure, but
could not include new construction.

Proposed B6.4 Siting/Construction/
Operation of Waste Storage Facility (not
Transuranic, High Level) (Final CIO,
B6.4. B6.5 and B6.6)

Proposed B6.5 Modification (not
expansion) of Existing Transuranic
Waste Storage Facility (Final B6.6)

A commenter was concerned about
the potential for long-term storage of
waste under proposed B6.4. Two other
commenters believed that there was no
reasonable basis for DOE's distinction
between waste storage facilities for
transuranic (TRU) and non-TRU waste
(other than high-level waste or spent
nuclear fuel). One commenter noted that
there are very likely certain hazardous
or non-TRU mixed wastes that pose
equal or greater dangers than TRU or
TRU-mixed wastes. The commenter
urged DOE to eliminate this
unprincipled distinction and to prepare
an EA for storage facilities for all the
wastes listed in proposed 136.4 as well as
for TRU wastes.

In response to these comments and
the general comments that appendix B
categorical exclusions are too broad,
DOE has included in the final rule two
categorical exclusions for waste storage

and staging activities that are smaller in
scope and that represent subsets of the
originally proposed categorical
exclusion (i.e., 90-day hazardous waste
storage (final B6.4) and characterizing
and sorting previously packaged waste
or overpacking waste (final B6.5)).

DOE believes that it is appropriate to
analyze the environmental impacts from
waste handling (mainly worker
exposure), the deterioration of
containers during extended storage
(which could result in environmental
releases), and the establishment of and
increases in storage capacity (because
of, for example, general radiation from a
given volume of waste or the potential
for release of hazardous fumes,
including explosive fumes, especially if
there are accidental releases].
Therefore, DOE has categorically
excluded only those activities that do
not involve direct handling of waste
(packaging waste or opening waste
containers) or establishing or increasing
storage capacity, unless the storage time
is quite limited [e.g., 90 days) or the
volume of waste generated is very small
(e.g., less than 1,000 kilograms in a
calendar month).

DOE has modified proposed B6.5
(final 136.6) to address modification of
existing structures for storage of wastes
proposed to be categorically excluded in
proposed 136.4. DOE also has modified
proposed CIO (final C7) to address new
structures for storage of wastes that had
been proposed to be categorically
excluded in proposed BO0.4.

DOE did not follow another
commenter's suggestion that the
definition of hazardous waste also refer
to applicable state and local regulations
because DOE's citation is to a definition
or designation of hazardous waste, not
to regulations applicable to handling the
waste.

Proposed 136.7 Relocation/Demolition/
Disposal of Buildings (Final 131.22)

In the final rule, DOE has moved this
categorical exclusion to section B1.22
(categorical exclusions applicable to
facility operation). This was in response
to a request to clarify whether the scope
of the categorical exclusion was limited
to environmental restoration and waste
management, although DOE's division of
appendix B is only for purposes of
organization and is not limiting. DOE
narrowed the scope of the categorical
exclusion in the final rule by restricting
the relocation of buildings to an already
developed area where site utilities and
roads are available.
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Proposed B7.2 Retransfers of source,
special nuclear, and byproduct materials
(Not Included in the Final Rule)

DOE has not included proposed B7.2
in the final rule. As proposed the
categorical exclusion did not involve
transport within the United States or its
territorial seas, and therefore these
NEPA regulations would not apply to
the retransfer actions. DOE actions
having environmental effects outside the
United States, its territories or
possessions are subject to, as set forth
in § 1021.102 of the final rule, Executive
Order 12114, DOE's guidelines
implementing that Order, and
Department of State procedures.

Appendix C to Subpart D-Classes of
Actions That Normally Require EAs but
Not Necessarily EISs
Appendix D to Subpart D-Classes of
Actions That Normally Require EISs

A commenter suggested that an item
be added relating to research on the
conservation of endangered, threatened,
or proposed to be listed species.
Another commenter requested that DOE
consider including chemical, thermal,
and other types of process pilot plants in
appendix C.

DOE had listed only those classes of
actions that are typical classes of
actions for DOE (i.e., DOE proposes the
type of action frequently) and for which
DOE has enough experience to be
reasonably confident that an EA will
normally be the required level of NEPA
review. Therefore, DOE has not added
typical classes of actions to appendix C
for research on endangered species or
for additional process pilot plants.

Substantial changes to proposed
Appendix C involved three classes of
actions, two of which were modified in
response to comments (C1o and C14)
and one of which was not included in
the final rule (C15) (discussed above
under proposed B6.4 and below under
proposed C10 and C15). Other minor
changes were made in response to
comments (discussed below under
proposed C8 and C9) or for clarity.

Substantial changes to proposed
appendix D involved two classes of
action, one of which was not included in
the final rule (discussed below under
proposed Dl1) and one of which is new
(in response to comments, as discussed
below under proposed CIO).

C8 Implementation of System-wide
vegetation management program (Power
Marketing Administrations) (Final C5).

C9 Implementation of System-wide
Erosion control program (Power
Marketing Administrations) (Final C6).

In response to a commenter's request,
DOE clarified that the term "system-

wide" in these classes of actions in the
final rule refers to a program of general
application regarding all the facilities of
a power marketing administration.
CIO Long-term allocation of power

(Final C7 and D7).
One commenter believes that long-

term (five years or longer) power
marketing contracts, policies, marketing
plans, or allocation plans should
normally be subject to review in an EIS.
The commenter noted that two courts
that have addressed this issue have
determined that ElSs were indeed
necessary before implementing long-
term marketing plans for major river
basins. The commenter noted wide-
ranging effects, from direct riverine
effects (resulting from peak power
generation to meet capacity
commitments) to indirect effects on air
quality and greenhouse gas emissions
(that may result from Federal
hydropower displacement of different
forms of thermal power generation).
This commenter added that, because
Federal hydropower is generally
inexpensive, its availability can reduce
incentives for energy conservation. The
commenter noted that Federal
hydropower dams are some of the
largest sources of hydropower
generation in the country, contributing
substantially to the overall mix of power
generation in some regions, and that the
long-term marketing plans for these
facilities are usually developed on a
comprehensive basis for many facilities
in an entire river basin.

In response to this comment and
comments on proposed A4.1, DOE has
added conditions to the various power
marketing agreements (i.e., contracts,
policies, marketing plans, or allocation
plans) to distinguish those that would
normally require EAs but not
necessarily EISs (final C7) from those
that would normally require EISs, and
has added a class of actions that
normally requires an EIS (final D7). DOE
normally will prepare an EIS for long-
term (five years or longer) contracts,
policies, marketing plans, or allocation
plans when the DOE proposal involves
adding a major new generation resource
or service to a major new load or causes
major changes in the operating
parameters of power generation
resources; otherwise, DOE normally will
prepare an EA.

DOE does not consider power
marketing actions with durations of five
years or longer appropriate for a
categorical exclusion because such
actions have a duration exceeding the
Bonneville Power Administration's
normal multiyear planning process
(promulgated in accordance with the
Pacific Northwest Coordination

Agreement), and, in the case of resource
acquisitions, they would be inconsistent
with the delineation of a "major"
resource in the Northwest Power Act
(that is, sections 3(12) and 6(c) of the act
define resources of more than 50
megawatts acquired for more than 5
years as "major" and impose special
procedures for such acquisitions). The
Northwest Power Act also contains a
size limit (50 average megawatts) above
which a resource acquisition would be
considered "major" if acquired for more
than five years. This size limit is what
DOE determined should differentiate
between an EA and EIS relative to
resource acquisitions.

C15 Siting/construction/operation of
waste disposal facility in contaminated
area (not TRU or high-level waste) (Not
included in the final rule).

Dli Siting/construction/expansion
of waste disposal facility in
uncontaminated area (not transuranic or
high-level waste) (Not included in the
final rule).

Four commenters did not understand
how DOE distinguished between EA and
EIS levels of review on the basis of the
presence or absence of previous
contamination. One commenter pointed
out that a disposal facility located in a
contaminated area may not only add to
existing contamination but could
actually exacerbate its spread through
physical means or its toxicity through
synergistic chemical reactions. This
commenter noted that impacts from the
actual construction of a disposal site in
a contaminated area are far more likely
to be significant than at an
uncontaminated site. This commenter
urged DOE to include all siting,
construction, and operation of waste
disposal sites in appendix D.

Another commenter stated that to
proceed as suggested by DOE's
proposed rule provides an unwarranted
"credit" for prior DOE environmental
degradation and does not permit a true
evaluation of significant environmental
impacts and alternatives of the
proposed action. Another commenter
believed that nonhazardous solid waste
disposal should be a class of action
normally requiring an EA but not
necessarily an EIS.

DOE has withdrawn the proposed
listings and will determine the level of
NEPA review required (EA or EIS level)
on a case-by-case basis. DOE recognizes
that there are many action- and site-
specific circumstances that raise
questions about the reasonableness of
general listings at this time.

15143
15143

HeinOnline -- 57 Fed. Reg. 15143 1992



Federal Register / Vol. 57, No. 80 / Friday, April 24, 1992 / Rules and Regulations

IV. Revocation of Existing Guidelines
and Replacement of Regulations

On the effective date of this rule, May
26. 1992, DOE revokes the existing DOE
NEPA Guidelines and revises the
existing regulations at 10 CFR part 1021
by striking the current text and
replacing it with this rule.

V. Environmental Review

Section D of the DOE NEPA
Guidelines categorically excludes
"promulgation of rules and regulations
which are clarifying in nature, or which
do not substantially change the effect of
the regulations being amended." This
rule estdblishes and clarifies procedures
for considering the environmental
effects of DOE actions within its
decisionmaking process, thereby
enhancing compliance with the letter
and spirit of NEPA, and therefore fits
within this categorical exclusion. DOE
has determined that promulgation of this
rule is not a major Federal action
significantly affecting the quality of the
human environment within the meaning
of NEPA. Consequently, neither an EIS
nor an EA is required for this rule. DOE
will continue to examine individual
actions to determine the appropriate
level of NEPA review.

VI. Review Under Executive Order
12291

This rule has been reviewed in
accordance with Executive Order 12291,
which directs that all regulations
achieve their intended goals without
imposing unnecessary burdens on the
economy, individuals, public or private
organizations, or state and local
governments. The Executive Order also
requires that a regulatory impact
analysis be prepared for a "major rule."
The Executive Order defines "major
rule" as any regulation that is likely to
result in: (1) An annual effect on the
economy of $100 million or more; (2) a
major increase in costs or prices for
consumers, individual industries,
Federal, state, and local government
agencies, or geographic regions; or (3)
significant adverse effects on
competition, employment, investment,
productivity, or innovation or on the
ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

This rule amends and codifies already
existing policies and procedures for
compliance with NEPA. The rule
contains no substantive changes in the
requirements imposed on applicants for
a DOE license, financial assistance,
permit, or other similar actions, which
are the areas where one might anticipate
an economic effect. Therefore, DOE has

determined that the incremental effect
of today's rule will not have the
magnitude of effects on the economy to
bring this rule within the definition of a
"major rule."

Pursuant to the Executive Order, this
rule was submitted to the Office of
Management and Budget for regulatory
review.

VII. Review Under Executive Order
12612

Executive Order 12612 requires that
rules be reviewed for Federalism effects
on the institutional interest of states and
local governments. If the effects are
sufficiently substantial, preparation of a
Federalism assessment is required to
assist senior policymakers. The
rulemaking to revoke DOE's NEPA
Guidelines and revise 10 CFR part 1021
will not have any substantial direct
effects on state and local governments
within the meaning of the Executive
Order. It will, however, allow states the
opportunity to play a more significant
role in DOE's NEPA process. This final
rule will affect Federal NEPA
compliance procedures, which are not
subject to state regulation.

VIII. Regulatory Flexibility Act

The Regulatory Flexibility Act, Pub.L.
96-345 (5 U.S.C. 601-612), requires that
an agency prepare an initial regulatory
flexibility analysis to be published at
the time the proposed rule is published.
The requirement (which appears in
section 603 of the act) does not apply if
the agency "certifies that the rule will
not, if promulgated, have a significant
economic impact on a substantial
number of small entities." This rule
modifies existing policies and
procedural requirements for DOE
compliance with NEPA. It makes no
substantive changes to requirements
imposed on applicants for DOE licenses,
permits, financial assistance, and
similar actions as related to NEPA
compliance. Therefore, DOE certifies
that this rule will not have a "significant
economic impact on a substantial
number of small entities."

IX. List of Subjects in 10 CFR Part 1021

Environmental assessment,
environmental impact assessment,
National Environmental Policy Act.

Issued in Washington, DC, April 16, 1992.
Paul L. Ziemer.
Assistant Secretary, Environment, Safety and
Health.

For reasons set out in the preamble, 10
CFR part 1021 is revised to read as set
forth below:

PART 1021-NATIONAL
ENVIRONMENTAL POLICY ACT
IMPLEMENTING PROCEDURES

Subpart A-General

Sec.
1021.100 Purpose.
1021.101 Policy.
1021.102 Applicability.
1021.103 Adoption of CEQ NEPA

regulations.
1021.104 Definitions.
1021.105 Oversight of Agency NEPA

activities.

Subpart B-DOE DOecisionmaking
1021.200 DOE planning.
1021.210 DOE decisionmaking.
1021.211 Interim actions: Limitations on

actions during the NEPA process.
1021.212 Research, development,

demonstration, and testing.
1021.213 Rulemaking.
1021.214 Adjudicatory proceedings.
1021.215 Applicant process.
1021.216 Procurement. financial assistance.

and joint ventures.

Subpart C-implementing Procedures
1021.300 General requirements.
1021.301 Agency review and public

participation.
1021.310 Environmental impact statements.
1021.311 Notice of intent and scoping.
1021.312 EIS implementation plan.
1021.313 Public review of environmental

impact statements.
1021.314 Supplemental environmental

impact statements.
1021.315 Records of decision.
1021.320 Environmental assessments.
1021.321 Requirements for environmental

assessments.
1021.322 Findings of no significant impact.
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Subpart A-General

§ 1021.100 Purpose.
The purpose of this part is to establish

procedures that the Department of
Energy (DOE) shall use to comply with
section 102(2) of the National
Environmental Policy Act (NEPA) of
1989 (42 U.S.C. 4332(2)) and the Council
on Environmental Quality (CEQ)
regulations for implementing the
procedural provisions of NEPA (40 CFR
parts 1500-1508). This part supplements,
and is to be used in conjunction with,
the CEQ Regulations.

§ 1021.101 Policy.
It is DOEs policy to follow the letter

and spirit of NEPA; comply fully with
the CEQ Regulations; and apply the
NEPA review process early in the
planning stages for DOE proposals.

§ 1021.102 Applicability.
(a) This part applies to all

organizational elements of DOE except
the Federal Energy Regulatory
Commission.

(b) This part applies to any DOE
action affecting the quality of the
environment of the United States, its
territories or possessions. DOE actions
having environmental effects outside the
United States, its territories or
possessions are subject to the provisions
of Executive Order 12114,
"Environmental Effects Abroad of Major
Federal Actions" (3 CFR, 1979 Comp., p.
356; 44 FR 1957, January 4, 1979), DOE
guidelines implementing that Executive
Order (46 FR 1007, January 5, 1981), and
the Department of State's "Unified
Procedures Applicable to Major Federal
Actions Relating to Nuclear Activities
Subject to Executive Order 12114" (44
FR 65560, November 13, 1979).

§ 1021-103 Adoption of CEO NEPA
Regulations.

DOE adopts the regulations for
implementing NEPA published by CEQ
at 40 CFR parts 1500 through 1508.

§ 1021.104 Definitions.
(a) The definitions set forth in 40 CFR

part 1508 are referenced and used in this
part.

(b) In addition to the terms defined in
40 CFR part 1508, the following
definitions apply to this part:

Action means a project, program,
plan, or policy, as discussed at 40 CFR
1508.18, that is subject to DOE's control
and responsibility. Not included within
this definition are purely ministerial
actions with regard to which DOE has
no discretion. For example, ministerial
actions to implement congressionally
mandated funding for actions not
proposed by DOE and as to which DOE

has no discretion (i.e., statutorily
mandated, congressionally initiated
"passthroughs").

Advance NO! means a formal public
notice of DOE's intent to prepare an EIS,
which is published in advance of an NOI
in order to facilitate public involvement
in the NEPA process.

American Indian tribe means any
Indian tribe, band. nation, pueblo, or
other organized group or community,
including any Alaska native entity,
which is recognized as eligible for the
special programs or services provided
by the United States because of their
status as Indians.

Categorical exclusion means a
category of actions, as defined at 40 CFR
1508.4 and listed in appendix A or B to
subpart D of this part, for which neither
an EA nor an EIS is normally required.

CEQ means the Council on
Environmental Quality as defined at 40
CFR 1508.6.

CEQ Regulations means the
regulations issued by CEQ (40 CFR parts
1500-1508) to implement the procedural
provisions of NEPA.

CERCLA-excluded petroleum and
natural gas products means petroleum,
including crude oil or any fraction
thereof, that is not otherwise specifically
listed or designated as a hazardous
substance under section 101(14) of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) (42 U.S.C. 9601.101(14))
and natural gas, natural gas liquids,
liquefied natural gas, or synthetic gas
usable for fuel or of pipeline quality (or
mixtures of natural gas and such
synthetic gas).

Contaminaont means a substance
identified within the definition of
contaminant in section 101(33) of
CERCLA (42 U.S.C. 9601.101(33)).

Day means a calendar day.
DOE means the U.S. Department of

Energy.
DOE proposal (or proposal) means a

proposal, as discussed at 40 CFR 1508.23
(whether initiated by DOE, another
Federal agency, or an applicant), for an
action, if the proposal requires a DOE
decision.

EA means an environmental
assessment as defined at 40 CFR 1508.9.
EIS means an environmental impact

statement as defined at 40 CFR 1508.11,
or, unless this part specifically provides
otherwise, a Supplemental ES.

EIS Implementation Plan means a
document that explains and supports the
scope, target schedule, and approach
DOE will use to prepare an EIS.

EPA means the U.S. Environmental
Protection Agency.

FONSI means a Finding of No
Significant Impact as defined at 40 CFR
1508.13.

Hazardous substance means a
substance identified within the
definition of hazardous substances in
section 101(14) of CERCLA (42 U.S.C.
9601.101(14)). Radionuclides are
hazardous substances through their
listing under section 112 of the Clean Air
Act (42 U.S.C. 7412) (40 CFR part 61,
subpart HI).

Host state means a state within
whose boundaries DOE proposes an
action at an existing facility or
construction or operation of a new
facility.

Host tribe means an American Indian
tribe within whose tribal lands DOE
proposes an action at an existing facility
or construction or operation of a new
facility. For purposes of this definition,
"tribal lands" means the area of "Indian
country," as defined in 18 U.S.C. 1151,
that is under the tribe's jurisdiction.
That section defines Indian country as:

(i) All land within the limits of any
Indian reservation under the jurisdiction
of the United States government,
notwithstanding the issuance of any
patent, and including rights-of-way
running through the reservation;

(ii) All dependent Indian communities
within the borders of the United States
whether within the original or
subsequently acquired territory thereof,
and whether within or without the limits
of a state, and

(iii) All Indian allotments, the Indian
titles to which have not been
extinguished, including rights-of-way
running through the same.

Interim action means an action
concerning a proposal that is the subject
of an ongoing EIS and that DOE
proposes to take before the ROD is
issued, and that is permissible under 40
CFR 150&1: Limitations on actions
during the NEPA process.

Mitigation Action Plan means a
document that describes the plan for
implementing commitments made in a
DOE EIS and its associated ROD, or.
when appropriate, an EA or FONSI, to
mitigate adverse environmental impacts
associated with an action.

NEPA means the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 el seq.).

NEPA document means a DOE NOI.
EIS, ROD, EA, FONSI, or any other
document prepared pursuant to a
requirement of NEPA or the CEQ
Regulations.

NEPA review means the process used
to comply with section 102(2) of NEPA.
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NOI means a Notice of Intent to
prepare an EIS as defined at 40 CFR
1508.22.

Notice of Availability means a formal
notice, published in the Federal Register,
that announces the issuance and public
availability of a draft or final EIS. The
EPA Notice of Availability is the official
public notification of an EIS; a DOE
Notice of Availability is an optional
notice used to provide information to the
public.

Pollutant means a substance
identified within the definition of
pollutant in section 101(33) of CERCLA
(42 U.S.C. 9601.101(33)).

Program means a sequence of
connected or related DOE actions or
projects as discussed at 40 CFR
1508.18(b)(3) and 1508.25(a).

Programmatic NEPA document means
a broad-scope EIS or EA that identifies
and assesses the environmental impacts
of a DOE program; it may also refer to
an associated NEPA document, such as
an NOI, ROD, or FONSI.

Project means a specific DOE
undertaking including actions approved
by permit or other regulatory decision as
well as Federal and federally assisted
activities, which may include design,
construction, and operation of an
individual facility; research,
development, demonstration, and testing
for a process or product; funding for a
facility, process, or product; or similar
activities, as discussed at 40 CFR
1508.18(b)(4).

ROD means a Record of Decision as
described at 40 CFR 1505.2.

Scoping means the process described
at 40 CFR 1501.7; "public scoping
'process" refers to that portion of the
scoping process where the public is
invited to participate, as described at 40
CFR 1501.7 (a)(1) and (b](4).

Site-wide NEPA document means a
broad-scope EIS or EA that is
programmatic in nature and identifies
and assesses the individual and
cumulative impacts of ongoing and
reasonably foreseeable future actions at
a DOE site; it may also refer to an
associated NEPA document, such as an
NOL, ROD, or FONSI.

Supplement Analysis means a DOE
document used to determine whether a
supplemental EIS should be prepared
pursuant to 40 CFR 1502.9(c), or to
support a decision to prepare a new EIS.

Supplemental EIS means an EIS
prepared to supplement a prior EIS as
provided at 40 CFR 1502.9(c).

The Secretary means the Secretary of
Energy.

§ 1021.105 Oversight of Agency NEPA
activities.

The Assistant Secretary for
Environment, Safety and Health, or his/
her designee, is responsible for overall
review of DOE NEPA compliance.
Further information on DOE's NEPA
process and the status of individual
NEPA reviews may be obtained upon
request from the Office of NEPA
Oversight, EH-25, U.S. Department of
Energy, 1000 Independence Avenue,
SW., Washington, DC 20585.

Subpart B-DOE DecisionmakIng

§ 1021.200 DOE planning.
(a) DOE shall provide for adequate

and timely NEPA review of DOE
proposals, including those for programs,
policies, projects, regulations, orders, or
legislation, in accordance with 40 CFR
1501.2 and this section. In its planning
for each proposal, DOE shall include
adequate time and funding for proper
NEPA review and for preparation of
anticipated NEPA documents.

(b) DOE shall begin its NEPA review
as soon as possible after the time that
DOE proposes an action or is presented
with a proposal.

(c) DOE shall determine the level of
NEPA review required for a proposal in
accordance with § 1021.300 and subpart
D of this part.

(d) During the development and
consideration of a DOE proposal, DOE
shall review any relevant planning and
decisionmaking documents, whether
prepared by DOE or another agency, to
determine if the proposal or any of its
alternatives are considered in a prior
NEPA document. If so, DOE shall
consider adopting the existing
document, or any pertinent part thereof,
in accordance with 40 CFR 1506.3.

§ 1021.210 DOE decislonmaking.
(a) For each DOE proposal, DOE shall

coordinate its NEPA review with its
decisionmaking. Sections 1021.211
through 1021.214 of this part specify how
DOE will coordinate its NEPA review
with decision points for certain types of
proposals (40 CFR 1505.1(b)).

(b) DOE shall complete its NEPA
review for each DOE proposal before
making a decision on the proposal (e.g.,
normally in advance of, and for use in
reaching, a decision to proceed with
detailed design), except as provided in
40 CFR 1506.1 and §§ 1021.211 and
1021.216 of this part.

(c) During the decisionmaking process
for each DOE proposal, DOE shall
consider the relevant NEPA documents,
public and agency comments (if any) on
those documents, and DOE responses to
those comments, as part of its

consideration of the proposal (40 CFR
1505.1(d)) and shall include such
documents, comments, and responses as
part of the administrative record (40
CFR 1505.1(c)).

(d) If an EIS or EA is prepared for a
DOE proposal, DOE shall consider the
alternatives analyzed in that EIS or EA
before rendering a decision on that
proposal; the decision on the proposal
shall be within the range of alternatives
analyzed in the EA or EIS (40 CFR
1505.1(e)).

(e) When DOE uses a broad decision
(such as one on a policy or program) as
a basis for a subsequent narrower
decision (such as one on a project or
other site-specific proposal), DOE may
use tiering (40 CFR 1502.20) and
incorporation of material by reference
(40 CFR 1502.21) in the NEPA review for
the subsequent narrower proposal.

§ 1021.211 Interim actions: Limitations on
actions during the NEPA process.

While DOE is preparing an EIS that is
required under § 1021.300(a) of this part,
DOE shall take no action concerning the
proposal that is the subject of the EIS
before issuing an ROD, except as
provided at 40 CFR 1506.1. Actions that
are covered by, or are a part of, a DOE
proposal for which an EIS is being
prepared shall not be categorically
excluded under subpart D of these
regulations unless they qualify as
interim actions under 40 CFR 1506.1.

§ 1021.212 Research, development,
demonstration, and testing.

(a) This section applies to the
adoption and application of programs
that involve research, development,
demonstration, and testing for new
technologies (40 CFR 1502.4(c)(3)).
Adoption of such programs might also
lead to commercialization or other
broad-scale implementation by DOE or
another entity.

(b) For any proposed program
described in paragraph (a) of this
section, DOE shall begin its NEPA
review (if otherwise required by this
part) as soon as environmental effects
can be meaningfully evaluated, and
before DOE has reached the level of
investment or commitment likely to
determine subsequent development or
restrict later alternatives, as discussed
at 40 CFR 1502.4(c)(3).

(c) For subsequent phases of
development and application, DOE shall
prepare one or more additional NEPA
documents (if otherwise required by this
part).

§ 1021.213 Rulemaking.
(a) This section applies to regulations

promulgated by DOE.
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(b) DOE shall begin its NEPA review
of a proposed rule (if otherwise required
by this part) while drafting the proposed
regulation, and as soon as
environmental effects can be
meaningfully evaluated.

(c) DOE shall include any relevant
NEPA documents, public and agency
comments (if any) on those documents,
and DOE responses to those comments,
as part of the administrative record (40
CFR 1505.1(c)).

(d) If an EIS is required, DOE will
normally publish the draft EIS at the
time it publishes the proposed rule (40
CFR 1502.5(d)). DOE will normally
combine any public hearings required
for a proposed rule with the public
hearings required on the draft EIS under
J 1021.313 of this part. The draft EIS
need not accompany notices of inquiry
or advance notices of proposed
rulemaking that DOE may use to gather
information during early stages of
regulation development. When engaged
in rulemaking for the purpose of
protecting the public health and safety,
DOE may issue the final rule
simultaneously with publication of the
EPA Notice of Availability of the final
EIS in accordance with 40 CFR
1506.10(b).

(e) If an EA is required, DOE will
normally complete the EA and issue any
related FONSI prior to or
simultaneously with issuance of the
proposed rule; however, if the EA leads
to preparation of an EIS, the provisions
of paragraph (d) of this section shall
apply.

§ 1021.214 Adjudicatory proceedings.
(a) This section applies to DOE

proposed actions that involve DOE
adjudicatory proceedings, excluding
judicial or administrative civil or
criminal enforcement actions.

(b) DOE shall complete its NEPA
review (if otherwise required by this
part) before rendering any final
adjudicatory decision. If an EIS is
required, the final EIS will normally be
completed at the time of or before final
staff recommendation, in accordance
with 40 CFR 1502.5(c).

(c) DOE shall include any relevant
NEPA documents, public and agency
comments (if any) on those documents,
and DOE responses to those comments,
as part of the administrative record (40
CFR 1505.1(c)).

§ 1021.215 Applicant process.
(a) This section applies to actions that

involve application to DOE for a permit,
license, exemption or allocation, or
other similar actions, unless the action
is categorically excluded from

preparation of an EA or EIS under
subpart D of this part.

(b) The applicant shall:
(1) Consult with DOE as early as

possible in the planning process to
obtain guidance with respect to the
appropriate level and scope of any
studies or environmental information
that DOE may require to be submitted
as part of, or in support of, the
application;

(2) Conduct studies that DOE deems
necessary and appropriate to determine
the environmental impacts of the
proposed action,

(3) Consult with appropriate Federal,
state, regional and local agencies.
American Indian tribes and other
potentially interested parties during the
preliminary planning stages of the
proposed action to identify
environmental factors and permitting
requirements;

(4) Notify DOE as early as possible of
other Federal, state, regionaL local or
American Indian tribal actions required
for project completion to allow DOE to
coordinate the Federal environmental
review, and fulfill the requirements of 40
CFR 1506.2 regarding elimination of
duplication with state and local
procedures, as appropriate;

(5) Notify DOE of private entities and
organizations interested in the proposed
undertaking, in order that DOE can
consult, as appropriate, with these
parties in accordance with 40 CFR
1501.2(d)(2); and

(6) Notify DOE if. before DOE
completes the environmental review, the
applicant plans to take an action that is
within DOE's jurisdiction that may have
an adverse environmental impact or
limit the choice of alternatives. If DOE
determines that the action would have
an adverse environmental impact or
would limit the choice of reasonable
alternatives under 40 CFR 1506.1(a,
DOE will promptly notify the applicant
that DOE will take appropriate action to
ensure that the objectives and
procedures of NEPA are achieved in
accordance with 40 CFR 1506.1(b).

(c) For major categories of DOE
actions involving a large number of
applicants, DOE may prepare and make
available generic guidance describing
the recommended level and scope of
environmental information that
applicants should provide.

(d) DOE shall begin its NEPA review
(if otherwise required by this part) as
soon as possible after receiving an
application described in paragraph (a) of
this section. and shall independently
evaluate and verify the accuracy of
information received from an applicant
in accordance with 40 CFR 1506,5(a). At
DOE's option, an applicant may prepare

an EA in accordance with 40 CFR
1506.5(b). If an EIS is prepared, the EIS
shall be prepared by DOE or by a
contractor that is selected by DOE and
that may be funded by the applicant, in
accordance with 40 CFR 1506.5(c). The
contractor shall provide a disclosure
statement in accordance with 40 CFR
1506.5(c), as discussed in
§ 1021.312(bX4) of this part. DOE shall
complete any NEPA documents (or
evaluation of any EA prepared by the
applicant) before rendering a final
decision on the application and shall
consider the NEPA document in
reaching its decision, as provided in
§ 1021.210 of this part.
§ 1021.216 Protureimnt, Flnncial

Asosa "ce, and J nt VWenurs.

(a) This section applies to DOE
competitive and limited-.,ource
procurements, to awards of financial
assistance by a competitive process, and
to joint ventures entered into as a result
of competitive solicitations, unless the
action is categorically excluded from
preparation of an EA or EIS under
Subpart D of this part. Paragraphs (b),
(c), and (i) of this section apply as well
to DOE sole-source procurements of
sites, systems, or processes, to
noncompetitive awards of financial
assistance, and to sole-source joint
ventures, unless the action is
categorically excluded from preparation
of an EA or EIS under Subpart D of this
part.

(b) When relevant in DOE's judgment.
DOE shall require that offeror's submit
environmental data and analyses as a
discrete part of the offeror's proposal.
DOE shall specify in its solicitation
document the type of information and
level of detail for environmental data
and analyses so required. The data will
be limited to those reasonably available
to offerors.

(c) DOE shall independently evaluate
and verify the accuracy of
environmental data and analyses
submitted by offerors.

(d) For offers in the competitive range,
DOE shall prepare and consider an
environmental critique before the
selection.

(e) The environmental critique will be
subject to the confidentiality
requirements of the procurement
process.

(f) The environmental critique will
evaluate the environmental data and
analyses submitted by offerors; it may
also evaluate supplemental information
developed by DOE as necessary for a
reasoned decision.

(g) The environmental critique will
focus on environmental issues that are
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pertinent to a decision on proposals and
will include:

(1) A brief discussion of the purpose
of the procurement and each offer,
including any site, system, or process
variations among the offers having
environmental implications;

(2) A discussion of the salient
characteristics of each offeror's
proposed site, system, or process as well
as alternative sites, systems, or
processes;

(3) A brief comparative evaluation of
the potential environmental impacts of
the offers, which will address direct and
indirect effects, short-term and long-
term effects, proposed mitigation
measures, adverse effects that cannot be
avoided, areas where important
environmental information is incomplete
and unavailable, unresolved
environmental issues and practicable
mitigating measures not included in the
offeror's proposal; and

(4) To the extent known for each offer,
a list of Federal, Tribal, state, and local
government permits, licenses, and
approvals that must be obtained.

(h) DOE shall prepare a publicly
available environmental synopsis, based
on the environmental critique, to
document the consideration given to
environmental factors and to record that
the relevant environmental
consequences of reasonable alternatives
have been evaluated in the selection
process. The synopsis will not contain
business, confidential, trade secret or
other information that DOE otherwise
would not disclose pursuant to 18 U.S.C.
1905, the confidentiality requirements of
the competitive procurement process, 5
U.S.C. 552(b) and 41 U.S.C. 423. To
assure compliance with this
requirement, the synopsis will not
contain data or other information that
may in any way reveal the identity of
offerors. After a selection has been
made, the environmental synopsis shall
be filed with EPA, shall be made
publicly available, and shall be
incorporated in any NEPA document
prepared under paragraph (i) of this
section.

(i) If an EA or EIS is required, DOE
shall prepare, consider and publish the
EA or EIS in conformance with the CEQ
Regulations and other provisions of this
part before taking any action pursuant
to the contract or award of financial
assistance (except as provided at 40
CFR 1506.1 and § 1021.211 of this part).
If the NEPA process is not completed
before the award of the contract,
financial assistance, or joint venture,
then the contract, financial assistance,
or joint venture shall be contingent on
completion of the NEPA process (except
as provided at 40 CFR 1506.1 and

§ 1021.211 of this part). DOE shall phase
subsequent contract work to allow the
NEPA review process to be completed in
advance of a go/no-go decision.

Subpart C-Implementing Procedures

§ 1021.300 General requirements.
(a) DOE shall determine, under the

procedures in the CEQ Regulations and
this part, whether any DOE proposal:

(1) Requires preparation of an EIS;
(2) Requires preparation of an EA; or
(3) Is categorically excluded from

preparation of either an EIS or an EA.
DOE shall prepare any pertinent
documents as required by NEPA, the
CEQ Regulations, or this part.

(b) Notwithstanding any other
provision of these regulations, DOE may
prepare a NEPA document for any DOE
action at any time in order to further the
purposes of NEPA. This may be done to
analyze the consequences of ongoing
activities, support DOE planning, assess
the need for mitigation, fully disclose the
potential environmental consequences
of DOE actions, or for any other reason.
Documents prepared under this
paragraph shall be prepared in the same
manner as DOE documents prepared
under paragraph (a) of this section.

§ 1021.301 Agency review and public
participation.

(a) DOE shall make its NEPA
documents available to other Federal
agencies, states, local governments,
American Indian tribes, interested
groups, and the general public, in
accordance with 40 CFR 1506.6, except
as provided in § 1021.340 of this part.

(b) Wherever feasible, DOE NEPA
documents shall explain technical,
scientific, or military terms or
measurements using terms familiar to
the general public, in accordance with
40 CFR 1502.8.

(c) DOE shall notify the host state and
host tribe of a DOE determination to
prepare an EA or EIS for a DOE
proposal, and may notify any other state
or American Indian tribe that, in DOE's
judgment, may be affected by the
proposal.

(d) DOE shall provide the host state
and host tribe with an opportunity to
review and comment on any DOE EA
prior to DOE's approval of the EA. DOE
may also provide any other state or
American Indian tribe with the same
opportunity if, in DOE's judgment, the
state or tribe may be affected by the
proposed action. At DOE's discretion,
this review period shall be from 14 to 30
days. DOE shall consider all comments
received from a state or tribe during the
review period before approving or
modifying the EA, as appropriate. If all

states and tribes afforded this
opportunity for preapproval review
waive such opportunity, or provide a
response before the end of the comment
period, DOE may proceed to approve or
take other appropriate action on the EA
before the end of the review period.

(e) Paragraphs (c) and (d) of this
section shall not apply to power
marketing actions, such as rate-setting,
in which a state or American Indian
tribe is a customer, or to any other
circumstances where DOE determines
that such advance information could
create a conflict of interest.

§ 1021.310 Environmentali Impact
statements.

DOE shall prepare and circulate EISs
and related RODs in accordance with
the requirements of the CEQ
Regulations, as supplemented by this
subpart.

§ 1021.311 Notice of intent and scoping.
(a) DOE shall publish an NOI in the

Federal Register in accordance with 40
CFR 1501.7 and containing the elements
specified in 40 CFR 1508.22 as soon as
practicable after a decision is made to
prepare an EIS. However, if there will be
a lengthy period of time between its
decision to prepare an EIS and the time
of actual preparation, DOE may defer
publication of the NOI until a
reasonable time before preparing the
EIS, provided that DOE allows a
reasonable opportunity for interested
parties to participate in the EIS process.
Through the NOI, DOE shall invite
comments and suggestions on the scope
of the EIS. DOE shall disseminate the
NOI in accordance with 40 CFR 1506.6.

(b) If there will be a lengthy delay
between the time DOE has decided to
prepare an EIS and the beginning of the
public scoping process, DOE may
publish an Advance NOI in the Federal
Register to provide an early opportunity
to inform interested parties of the
pending EIS or to solicit early public
comments. This Advance NO does not
serve as a substitute for the NOI
provided for in paragraph (a) of this
section.

(c) Publication of the NOI in the
Federal Register shall begin the public
scoping process. The public scoping
process for a DOE EIS shall allow a
minimum of 30 days for the receipt of
public comments.

(d) Except as provided in paragraph
(g) of this section, DOE shall hold at
least one public scoping meeting as part
of the public scoping process for a DOE
EIS. DOE shall announce the location,
date, and time of public scoping
meetings in the NOI or by other
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appropriate means, such as additional
notices in the Federal Register, news
releases to the local media, or letters to
affected parties. Public scoping meetings
shall not be held until at least 15 days
after public notification. Should DOE
change the location, date, or time of a
public scoping meeting, or schedule
additional public scoping meetings, DOE
shall publicize these changes in the
Federal Register or in other ways as
appropriate.

(e) In determining the scope of the
EIS, DOE shall consider all comments
received during the announced comment
period held as part of the public scoping
process. DOE may also consider
comments received after the close of the
announced comment period.

(f0 The results of the scoping process
shall be documented in the EIS
Implementation Plan as provided in
§ 1021.312 of this part.

(g) A public scoping process is
optional for DOE supplemental EISs (40
CFR 1502.9(c)(4)). If DOE initiates a
public scoping process for a
supplemental EIS, the provisions of
paragraphs (a) through (f0 of this section
shall apply.

§ 1021.312 EIS Implementation plan.
(a) DOE shall prepare an EIS

Implementation Plan to provide
guidance for the preparation of an EIS
and record the results of the scoping
process. DOE shall complete the EIS
Implementation Plan as soon as possible
after the close of the public scoping
process, but in any event before issuing
the draft EIS. DOE may amend the EIS
Implementation Plan to incorporate
changes in schedules, alternatives, or
other content.

(b) The EIS Implementation Plan shall
include:

(1) A statement of the planned scope
and content of the EIS;

(2) The purpose and need for the
proposed action;

(3) A description of the scoping
process and the results (as needed to
document DOE compliance with 40 CFR
1501.7), including a summary of
comments received and their
disposition;

(4) Target schedules;
(5) Anticipated consultation with

other agencies; and
(6) A disclosure statement executed

by any contractor (or subcontractor)
under contract with DOE to prepare the
EIS document in accordance with 40
CFR 1506.5(c).

(c) At DOE's option, the
Implementation Plan may include target
page limits for the EIS, planned work
assignments, anticipated consultation
with other organizations, or any other

information to support the approach to
be used in preparing the EIS.

(d) DOE shall make the EIS
Implementation Plan and any formal
revisions available to the public for
information. DOE shall make copies
available for inspection in the
appropriate DOE public reading room(s)
or other appropriate location(s) for a
reasonable time. Copies of these
documents shall also be provided upon
written request.

§ 1021.313 Public review of environmental
Impact statements.

(a) The public review and comment
period on a DOE draft EIS shall be no
less than 45 days (40 CFR 1506.10(c)).
The public comment period begins when
EPA publishes a Notice of Availability
of the document in the Federal Register.

(b) DOE shall hold at least one public
hearing on DOE draft EISs. Such public
hearings shall be announced at least 15
days in advance. The announcement
shall identify the subject of the draft EIS
and include the location, date, and time
of the public hearings.

(c) DOE shall prepare a final EIS
following the public comment period
and hearings on the draft EIS. The final
EIS shall respond to oral and written
comments received during public review
of the draft EIS, as provided at 40 CFR
1503.4. In addition to the requirements at
40 CFR 1502.9(b), a DOE final EIS shall
include any Statement of Findings
required by 10 CFR part 1022,
"Compliance with Floodplain/Wetlands
Environmental Review Requirements."

(d) DOE shall use appropriate means
to publicize the availability of draft and
final ElSs and the time and place for
public hearings on a draft EIS. The
methods chosen should focus on
reaching persons who may be interested
in or affected by the proposal and may
include the methods listed in 40 CFR
1506.6(b)(3).
§ 1021.314 Supplemental environmental
impact statements.

(a) DOE shall prepare a supplemental
EIS if there are substantial changes to
the proposal or significant new
circumstances or information relevant to
environmental concerns, as discussed in
40 CFR 1502.9(c)(1).

(b) DOE may supplement a draft EIS
or final EIS at any time, to further the
purposes of NEPA, in accordance with
40 CFR 1502.9(c)(2).

(c) When it is unclear whether or not
an EIS supplement is required, DOE
shall prepare a Supplement Analysis.

(1) The Supplement Analysis shall
discuss the circumstances that are
pertinent to deciding whether to prepare

a supplemental EIS, pursuant to 40 CFR
1502.9(c).

(2) The Supplement Analysis shall
contain sufficient information for DOE
to determine whether:

(i) An existing EIS should be
supplemented;

(ii) A new EIS should be prepared; or
(iii) No further NEPA documentation

is required.
(3) DOE shall make the determination

and the related Supplement Analysis
available to the public for information.
Copies of the determination and
Supplement Analysis shall be provided
upon written request. DOE shall make
copies available for inspection in the
appropriate DOE public reading room(s)
or other appropriate location(s) for a
reasonable time.

(d) DOE shall prepare, circulate, and
file a supplement to a draft or final EIS
in the same manner as any other draft
and final ElSs, except that scoping is
optional for a supplement. If DOE
decides to take action on a proposal
covered by a supplemental EIS, DOE
shall prepare a ROD in accordance with
the provisions of J 1021.315 of this part.

(e) When applicable, DOE will
incorporate an EIS supplement, or the
determination and supporting
Supplement Analysis made under
paragraph (c) of this section, into any
related formal administrative record on
the action that is the subject of the EIS
supplement or determination (40 CFR
1502.9(c)(3)).

§ 1021.315 Records of decision.
(a) No decision may be made on a

proposal covered by an EIS during a 30-
day "waiting period" following
completion of the final EIS, except as
provided at 40 CFR 1506.1 and 1506.10(b)
and § 1021.211 of this part. The 30-day
period starts when the EPA Notice of
Availability for the final EIS is
published in the Federal Register.

(b) If DOE decides to take action on a
proposal covered by an EIS, a ROD shall
be prepared as provided at 40 CFR
1505.2 (except as provided at 40 CFR
1506.1 and § 1021.211 of this part). No
action shall be taken until the decision
has been made public.

(c) DOE RODs shall be published in
the Federal Register and made available
to the public as specified in 40 CFR
1506.6, except as provided in 40 CFR
1507.3(c) and § 1021.340 of this part.

(d) DOE may revise a ROD at any
time, so long as the revised decision is
adequately supported by an existing
EIS. A revised ROD is subject to the
provisions of paragraphs (b) and (c) of
this section.
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1 1021.320 Environmental assessments.
DOE shall prepare and circulate EAs

and related FONSI. in accordance with
the requirements of the CEQ
Regulations, as supplemented by this
subpart.

1 1021.321 Requirements for
environmental assesments.

(a) When to prepare an EA. As
required by 40 CFR 1501.4(b), DOE shall
prepare an EA for a proposed DOE
action that is described in the classes of
actions listed in appendix C to subpart
D of this part, and for a proposed DOE
action that is not described in any of the
classes of actions listed in appendices
A, B, or D to subpart D, except that an
EA is not required if DOE has decided to
prepare an EIS. DOE may prepare an EA
on any action at any time in order to
assist agency planning and
decisionmaking.

(b) Purposes. A DOE EA shall serve
the purposes identified in 40 CFR
1508.9(a), which include providing
sufficient evidence and analysis for
determining whether to prepare an EIS
or to issue a FONSI. If appropriate, a
DOE EA shall also include any
floodplain/wetlands assessment
prepared under 10 CFR part 1022 and
may include analyses needed for other
environmental determinations.

(c) Content. A DOE EA shall comply
with the requirements found at 40 CFR
1508.9. In addition to any other
alternatives, DOE shall assess the no
action alternative in an EA, even when
the proposed action is specifically
required by legislation or a court order.

§ 1021.322 Findings of no significant
Impact

(a) DOE shall prepare a FONSI only if
the related EA supports the finding that
the proposed action will not have a
significant effect on the human
environment. If a required DOE EA does
not support a FONSI, DOE shall prepare
an EIS and issue a ROD before taking
action on the proposal addressed by the
EA. except as permitted under 40 CFR
1506.1 and § 1021.211 of this part.

(b) In addition to the requirements
found at 40 CFR 1508.13, a DOE FONSI
shall include the following:

(1) A summary of the supporting EA,
including a brief description of the
proposed action and alternatives
considered in the EA, environmental
factors considered, and projected
impacts;

(2) Any commitments to mitigations
that are essential to render the impacts
of the proposed action not significant,
beyond those mitigations that are
integral elements of the proposed action,
and a reference to the Mitigation Action

Plan prepared under § 1021.331 of this
part;

(3) Any "Statement of Findings"
required by 10 CFR Part 1022,
"Compliance with Floodplain/Wetlands
Environmental Review Requirements";

(4) The date of issuance; and
(5) The signature of the DOE

approving official.
(c) DOE shall make FONSIs available

to the public as provided at 40 CFR
1501.4(e)(1) and 1506.6; DOE shall make
copies available for inspection in the
appropriate DOE public reading room(s)
or other appropriate location(s) for a
reasonable time.

(d) DOE shall issue a proposed FONSI
for public review and comment before
making a final determination on the
FONSI if required by 40 CFR
1501.4(e)(2); DOE may issue a proposed
FONSI for public review and comment
in other situations as well.

(e) Upon issuance of the FONSI, DOE
may proceed with the proposed action
subject to any mitigation commitments
expressed in the FONSI that are
essential to render the impacts of the
proposed action not significant.

(f) DOE may revise a FONSI at any
time, so long as the revision is supported
by an existing EA. A revised FONSI is
subject to all provisions of paragraph (d)
of this section.

§ 1021.330 Programmatic (Including Site-
wide) NEPA documents

(a) When required to support a DOE
programmatic decision (40 CFR
1508.18(b)(3)), DOE shall prepare a
programmatic EIS or EA (40 CFR 1502.4).
DOE may also prepare a programmatic
EIS or EA at any time to further the
purposes of NEPA.

(b) A DOE programmatic NEPA
document shall be prepared, issued, and
circulated in accordance with the
requirements for any other NEPA
document, as established by the CEQ
Regulations and this part.

(c) As a matter of polidy when not
otherwise required, DOE shall prepare
site-wide EISs for certain large, multiple-
facility DOE sites; DOE may prepare
EISs or EAs for other sites to assess the
impacts of all or selected functions at
those sites.

(d) DOE shall evaluate site wide
NEPA documents prepared under
§ 1021.330(c) at least every five years.
DOE shall evaluate site-wide EISs by
means of a Supplement Analysis, as
provided in § 1021.314. Based on the
Supplement Analysis, DOE shall
determine whether the existing EIS
remains adequate or whether to prepare
a new site-wide EIS or supplement the
existing EIS, as appropriate. The
determination and supporting analysis

shall be made available in the
appropriate DOE public reading room(s)
or in other appropriate location(s) for a
reasonable time.

(e) DOE shall evaluate site-wide EAs
by means of an analysis similar to the
Supplement Analysis to determine
whether the existing site-wide EA
remains adequate, whether to prepare a
new site-wide EA, revise the FONSI, or
prepare a site wide EIS, as appropriate.
The determination and supporting
analysis shall be made available in the
appropriate DOE public reading room(s)
or in other appropriate location(s) for a
reasonable time.

§ 1021.331 Mitigation action plans.
(a) Following completion of each EIS

and its associated ROD, DOE shall
prepare a Mitigation Action Plan that
addresses mitigation commitments
expressed in the ROD. The Mitigation
Action Plan shall explain how the
corresponding mitigation measures,
designed to mitigate adverse
environmental impacts associated with
the course of action directed by the
ROD, will be planned and implemented.
The Mitigation Action Plan shall be
prepared before DOE takes any action
directed by the ROD that is the subject
of a mitigation commitment.

(b) In certain circumstances, as
specified in § 1021.322(b)(2). DOE shall
also prepare a Mitigation Action Plan
for commitments to mitigations that are
essential to render the impacts of the
proposed action not significant. The
Mitigation Action Plan shall address all
commitments to such necessary
mitigations and explain how mitigation
will be planned and implemented. The
Mitigation Action Plan shall be prepared
before the FONSI is issued and shall be
referenced therein.

(c) Each Mitigation Action Plan shall
be as complete as possible,
commensurate with the information
available regarding the course of action
either directed by the ROD or the action
to be covered by the FONSI, as
appropriate. DOE may revise the Plan as
more specific and detailed information
becomes available.

(d) DOE shall make copies of the
Mitigation Action Plans available for
inspection in the appropriate DOE
public reading room(s) or other
appropriate location(s) for a reasonable
time. Copies of the Mitigation Action
Plans shall also be available upon
written request.

§ 1021.340 Classified, confidential, and
otherwise exempt Information.

(a) Notwithstanding other sections of
this part, DOE shall not disclose
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classified, confidential, or other
information that DOE otherwise would
not disclose pursuant to the Freedom of
Information Act (FOIA) (5 U.S.C. 552)
and 10 CFR 1004.10(b) of DOE's
regulations implementing the FOIA,
except as provided by 40 CFR 1506.6(f).

(b) To the fullest extent possible, DOE
shall segregate any information that is
exempt from disclosure requirements
into an appendix to allow public review
of the remainder of a NEPA document.

(c) If exempt information cannot be
segregated, or if segregation would leave
essentially meaningless material, DOE
shall withhold the entire NEPA
document from the public; however,
DOE shall prepare the NEPA document,
in accordance with the CEQ Regulations
and this part, and use it in DOE
decisionmaking.

§ 1021.341 Coordination with other
environmental review requirements.

(a) In accordance with 40 CFR
1500.4(k) and (o), 1502.25, and 1506.4,
DOE shall integrate the NEPA process
and coordinate NEPA compliance with
other environmental review
requirements to the fullest extent
possible.

(b) To the extent possible, DOE shall
determine the applicability of other
environmental requirements early in the
planning process, in consultation with
other agencies when necessary or
appropriate, to ensure compliance and
to avoid delays, and shall incorporate
any relevant requirements as early in
the NEPA review process as possible.

§ 1021.342 Interagency cooperation.
For DOE programs that involve

another Federal agency or agencies in
related decisions subject to NEPA, DOE
will comply with the requirements of 40
CFR 1501.5 and 1501.6. As part of this
process, DOE shall cooperate with the
other agencies in developing
environmental information and in
determining whether a proposal requires
preparation of an EIS or EA, or can be
categorically excluded from preparation
of either. Further, where appropriate and
acceptable to the other agencies, DOE
shall develop or cooperate in the
development of interagency agreements
to facilitate coordination and to reduce
delay and duplication.

§ 1021.343 Variances.
(a) Emergency Actions. DOE may take

an action without observing all
provisions of this part or the CEQ
Regulations, in accordance with 40 CFR
1506.11, in emergency situations that
demand immediate action. DOE shall
consult with CEQ as soon as possible
regarding alternative arrangements for

emergency actions having significant
environmental impacts. DOE shall
document, including publishing a notice
in the Federal Register, emergency
actions covered by this paragraph
within 30 days after such action occurs;
this documentation shall identify any
adverse impacts from the actions taken,
further mitigation necessary, and any
NEPA documents that may be required.

(b) Reduction of Time Periods. On a
case-by-case basis, DOE may reduce
time periods established In this part that
are not required by the CEQ
Regulations. If DOE determines that
such reduction is necessary, DOE shall
publish a notice in the Federal Register
specifying the revised time periods and
the rationale for the reduction.

(c) Other. Any variance from the
requirements of this part, other than as
provided by paragraphs (a) and (b) of
this section, must be soundly based on
the interests of national security or the
public health, safety, or welfare and
must have the advance written approval
of the Secretary; however, the Secretary
is not authorized to waive or grant a
variance from any requirement of the
CEQ Regulations (except as provided for
in those regulations). If the Secretary
determines that a variance from the
requirements of this part is within his/
her authority to grant and Is necessary,
DOE shall publish a notice in the
Federal Register specifying the variance
granted and the reasons.

Subpart D-Typical Classes of Actions
§ 1021.400 Level of NEPA review.

(a) This subpart identifies DOE
actions that normally:

(1) Do not require preparation of
either an EIS or an EA (are categorically
excluded from preparation of either
document (appendices A and B to this
subpart D);

(2) Require preparation of an EA, but
not necessarily an EIS (appendix C to
this subpart D); or

(3) Require preparation of an EIS
(appendix D to this subpart D).

(b) Any completed, valid NEPA
review does not have to be repeated,
and no completed NEPA documents
need to be redone by reasons of these
regulations, except as provided in
§ 1021.314.

(c) If a DOE proposal is encompassed
within a class of actions listed in the
appendices to this subpart D, DOE shall
proceed with the level of NEPA review
indicated for that class of actions,
unless there are extraordinary
circumstances related to the specific
proposal that may affect the significance
of the environmental effects of the
proposal.

(d) If a DOE proposal is not
encompassed within the classes of
actions listed in the appendices to this
subpart D, or if there are extraordinary
circumstances related to the proposal
that may affect the significance of the
environmental effects of the proposal,
DOE shall either:

(1) Prepare an EA and, on the basis of
that EA, determine whether to prepare
an EIS or a FONSI; or

(2) Prepare an EIS and ROD.

§ 1021.410 Application of categorical
exclusions (classes of actions that normally
do not require EAs or EISa).

(a) The actions listed in appendices A
and B to this subpart D are classes of
actions that DOE has determined do not
individually or cumulatively have a
significant effect on the human
environment (categorical exclusions).

(b) To find that a proposal is
categorically excluded, DOE shall
determine the following:

(1) The proposal fits within a class of
actions that is listed in appendix A or B
to this subpart D;

(2) There are no extraordinary
circumstances related to the proposal
that may affect the significance of the
environmental effects of the proposal.
Extraordinary circumstances are unique
situations presented by specific
proposals, such as scientific controversy
about the environmental effects of the
proposal; uncertain effects or effects
involving unique or unknown risks; or
unresolved conflicts concerning
alternate uses of available resources
within the meaning of section 102(2)(E)
of NEPA; and

(3) The proposal is not "connected"
(40 CFR 1508.25(a)(1)) to other actions
with potentially significant impacts, is
not related to other proposed actions
with cumulatively significant Impacts
(40 CFR 1508.25(a)(2)), and is not
precluded by 40 CFR 1506.1 or § 1021.211
of this part.

(c) All categorical exclusions may be
applied by any organizational element
of DOE. The sectional divisions in
appendix B to this subpart D are solely
for purposes of organization of that
appendix and are not intended to be
limiting.

(d) A class of actions includes
activities foreseeably necessary to
proposals encompassed within the class
of actions (such as associated
transportation activities and award of
implementing grants and contracts).

Jli I ill
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Appendix A to Subpart D--Categorical
Exclusions Applicable to General
Agency Actions

Table of Contents
Al. Routine administrative/financial/

personnel actions
A2. Contract interpretations/amendments/

modifications, clarifying or
administrative

A3. Certain actions by Office of Ilearings
and Appeals

A4. Interpretations/rulings for existing
regulations

A5. Rulemaking (interpreting/amendin8), no
change in environmental effect

A6. Rulemak;ngs, procedural
A7. Transter of property, use unchanged
A8. A~ard of contracts for technical

support/management and operation/
personal services

Ag. Information gathering/data analysis/
document preparation/dissemination

Al0. Reports or recommendations on non-
DOE legislation

All. Technical advice and assistance to
organizations

A12. Emergency preparedness planning
A13. Procedural Orders, Notices, and

guidelines
A14. Approval of technical exchange

arrangements
A15. Umbrella agreements for cooperation

in energy research and development
Al Routine actions necessary to support

the normal conduct of agency business, such
as administrative, financial, and personnel
actions.

A2 Contract interpretations, amendments,
and modifications that are clarifying or
administrative in nature.

A3 Adjustments, exceptions, exemptions,
appeals, and stays, modifications, or
rescissions of orders issued by the Office of
Hearings and Appeals.

A4 Interpretations and rulings with
respect to existing regulations, or
modifications or rescissions of such
interpretations and rulings.

A5 Rulemaking interpreting or amending
an existing rule or regulation that does not
change the environmental effect of the rule or
regulation being amended.

A6 Rulemakings that are strictly
procedural, such as rulemaking (under 48
CFR part 9) establishing procedures for
technical and pricing proposals and
establishing contract clauses and contracting
practices for the purchase of goods and
services, and rulemaking (under 10 CFR part
600) establishing application and review
procedures for, and administration, audit,
and closeout of, grants and cooperative
agreements.

A7 Transfer, lease, disposition, or
acquisition of interests in property, if
property use is to remain unchanged.

A8 Award of contracts for technical
support services, management and operation
of a government-owned facility, and personal
services.

A9 Information gathering (including, but
not limited to, literature surveys, inventories,
audits), data analysis (including computer
modelling), document preparation (such as
conceptual design'or feasibility studies,

analytical energy supply and demand
studies), and dissemination (including, but
not limited to, document mailings,
publication, and distribution; and classroom
training and informational programs), but not
including site characterization or
environmental monitoring. (Also see B3.1.)

A10 Reports or recommendations on
legislation or rulemaking that is not proposed
by DOE.

All Technical advice and planning
assistance to international, national, state,
and local organizations.

A12 Emergency preparedness planning
activities, including the designation of onsite
evacuation routes.

A13 Administrative, organizational, or
procedural Orders, Notices, and guidelines.

A14 Approval of technical exchange
arrangements for information, data, or
personnel with other countries or
international organizations, including, but not
limited to, assistance in identifying and
analyzing another country's energy resources,
needs and options.

A15 Approval of DOE participation in
international "umbrella" agreements for
cooperation in energy research and
development activities that would not commit
the U.S. to any specific projects or activities.

Appendix B to Subpart D-Categorical
Exclusions Applicable to Specific
Agency Actions

Table of Contents

B Conditions that are integral elements of
the classes of actions in appendix B

B1 Categorical exclusions applicable to
facility operation

131.1 Rate increases less than inflation (not
power marketing, but see 14.3)

131.2 Training exercises and simulation
131.3 Routine maintenance/custodial

services for buildings, structures,
infrastructures, equipment

131.4 Installation/modification of air
conditioning systems for existing
equipment

B1.5 Improvements to cooling water
systems within existing building,
structure

131.6 Installation/modification of retention
tanks, small basins to control runoff,
spills

131.7 Acquisition/installation/operation/
removal of communication systems, data
processing equipment

B1.8 Modifications to screened water intake
structures

131.9 Placement of airway safety markings/
painting (not lighting) of existing lines,
antennas

131.10 Routine onsite storage of activated
material at existing facility

131.11 Fencing, no adverse effect on wildlife
movement/surface water flow

131.12 Detonation/burning of failed/
damaged high explosives or propellants

B1.13 Acquisition or minor relocation of
access roads

131.14 Refueling of a nuclear reactor
131.15 Siting/construction/operation of

support buildings/support structures
131.16 Removal of asbestos from buildings

B1.17 Removal of polychlorinated biphenyl-
containing items from buildings, other
aboveground locations

131.18 Siting/construction/operation of
additional/replacement water supply
wells

131.19 Siting/construction/operation of
microwave/radio communication towers

131.20 Protect/restore/improve fish and
wildlife habitat

B1.21 Noise abatement
131.22 Relocation/demolition/disposal of

buildings
B2 Categorical exclusions applicable to

safety and health
B2.1 Modifications to enhance workplace

habitability
B2.2 Installation of/improvements to

building/equipment instrumentation
(remote controls, emergency warning
systems, monitors)

B2.3 Installation of equipment for personnel
safety and health

B2.4 Equipment Qualification Programs
B2.5 Safety and environmental

improvements of a facility, replacement/
upgrade of facility components

B3 Categorical exclusions applicable to site
characterization, monitoring, and general
research

B3.1 Site characterization/environmental
monitoring

B3.2 Aviation activities for survey/
monitoring/security

B3.3 Research related to conservation of
fish and wildlife

B3.4 Transport packaging tests for
radioactive/hazardous material

B3.5 Tank car tests
B3.6 Indoor bench-scale research projects/

conventional laboratory operation
B3.7 Siting/construction/operation of new

infill exploratory, experimental oil/gas/
geothermal wells

B3.8 Outdoor ecological/environmental
research in small area

B3.9 Certain Clean Coal Technology
Demonstration Program activities

B3.10 Small-scale research and
development/small-scale pilot projects,
at existing facility, preceding
demonstration

B3.11 Outdoor tests, experiments on
materials and equipment components, no
source, special nuclear, or byproduct
materials involved

134 Categorical exclusions applicable to
Power Marketing Administrations and to
all of DOE with regard to power
resources

B4.1 Contracts/marketing plans/policies for
the short term

134.2 Export of electricity over existing
transmission lines

134.3 Power marketing rate changes less
than inflation

B4.4 Power marketing services within
normal operating limits

B4.5 Temporary adjustments to river
operations within existing operating
constraints

134.6 Additions/modifications to
transmission facilities within previously
developed area

B4.7 Adding/burying fiber optic cable
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B4.8 New electricity transmission
agreements for transfer of power

B4.9 Multiple use of DOE transmission line
rights-of-way

B4.10 Dismantling and removal of
transmission lines

B4.11 Construction or modification of
substations

B4.12 Construction of tap lines (less than 10
miles in length), not integrating major
new sources

B4.13 Minor relocations of existing
transmission lines (less than 10 miles in
length)

B5 Categorical exclusions applicable to
conservation, fossil, and renewable
energy activities

B5.1 Actions to conserve energy
B5.2 Modifications to oil/gas/geothermal

pumps and piping
85.3 Modification (not expansion)/

abandonment of oil storage access/brine
injection/geothermal wells, not part of
site closure

B5.4 Repair/replacement of sections of
pipeline within maintenance provisions

B5.5 Construction/operation of short crude
oil/geothermal pipeline segments

B5.6 Oil spill cleanup operations
B5.7 Import/export natural gas, no new

construction
B5.8 Import/export natural gas, new

cogeneration powerplant
B5.9 Temporary exemption for electric

powerplant, fuel-burning installation
B5.10 Certain permanent exemptions for

electric powerplant, fuel-burning
installation

B5.11 Permanent exemption for mixed
natural gas and petroleum

B5.12 Permanent exemption for new peak-
load powerplant

B5.13 Permanent exemption for emergency
operations

B5.14 Permanent exemption for meeting
scheduled equipment outages

B5.15 Permanent exemption due to lack of
alternative fuel supply

B5.16 Permanent exemption for new
cogeneration powerplant

86 Categorical exclusions applicable to
environmental restoration and waste
management activities

86.1 CERCLA removals/similar actions
under RCRA or other authorities, meeting
CERCLA cost/time limits or exemptions

B6.2 Siting/construction/operation of pilot-
scale waste collection/treatment/
stabilization/containment facilities

B6.3 Improvements to environmental control
systems

B6.4 Siting/construction/operation/
decommissioning of facility for storing
packaged hazardous waste for 90 days or
less

86.5 Siting/construction/operation!
decommissioning of facility for
characterizing/sorting packaged waste.
overpacking waste (not high-level, spent
nuclear fuel)

136.6 Modification of facility for storing,
packaging, repacking waste (not high-
level, spent nuclear fuel)

B6.7 Granting/denying petitions for
allocation of commercial disposal
capacity

B6.8 Modifications for waste minimization/
reuse of materials

B7 Categorical exclusions applicable to
international activities

B7.1 Emergency measures under the
International Energy Program

B7.2 Import/export of special nuclear or
isotopic materials

B. Conditions that are Integral Elements of
the Classes of Actions in Appendix B

B. The classes of actions listed below
include the following conditions as integral
elements of the classes of actions. To fit
within the classes of actions listed below, a
proposal must be one that would not:

(1) Threaten a violation of applicable
statutory, regulatory, or permit requirements
for environment, safety, and health, including
requirements of DOE orders:

(2) Require siting and construction or major
expansion of waste storage, disposal,
recovery, or treatment facilities (including
incinerators and facilities for treating
wastewater, surface water, and
groundwater):

(3) Disturb hazardous substances,
pollutants, contaminants, or CERCLA-
excluded petroleum and natural gas products
that preexist in the environment such that
there would be uncontrolled or unpermitted
releases; or

(4) Adversely affect environmentally
sensitive resources. An action may be
categorically excluded if. although sensitive
resources are present on a site, the action
would not adversely affect those resources
(e.g., construction of a building with its
foundation well above a sole-source aquifer
or upland surface soil removal on a site that
has wetlands). Environmentally sensitive
resources include, but are not limited to:

(i) Property (e.g., sites, buildings, structures,
objects) of historic, archeological, or
architectural significance designated by
Federal, state, or local governments or
property eligible for listing on the National
Register of Historic Places;

(ii) Federally-listed threatened or
endangered species or their habitat (including
critical habitat), Federally- proposed or
candidate species or their habitat, or state-
listed endangered or threatened species or
their habitat;,

(iii) Floodplains and wetlands;
(iv) Areas having a special designation

such as Federally- and state-designated
wilderness areas, national parks, national
natural landmarks, wild and scenic rivers,
state and Federal wildlife refuges, and
marine sanctuaries;

(v) Prime agricultural lands;
(vi) Special sources of water (such as sole-

source aquifers, wellhead protection areas,
and other water sources that are vital in a
region); and

(vii) Tundra, coral reefs, or rain forests.

B1. Categorical Exclusions Applicable to
Facility Operation

B1.1 Rate increases for products or
services marketed by parts of DOE other than
Power Marketing Administrations and
approval of rate increases for non-DOE

entities that do not exceed the change in the
overall price level in the economy (inflation),
as measured by the Gross National Product
(GNP) fixed weight price index published by
the Department of Commerce, during the
period since the last rate increase. (Also see
B4.3.)

B1.2 Training exercises and simulations
(including, but not limited to, firing-range
training, emergency response training, fire
fighter and rescue training, and spill cleanup
training).

81.3 Routine maintenance activities and
custodial services for buildings, structures,
infrastructures (e.g., roads), and equipment,
during which operations may be suspended
and resumed. Custodial services are
activities to preserve facility appearance,
working conditions, and sanitation, such as
cleaning, window washing, lawn mowing,
trash collection, painting, and snow removal.
Routine maintenance activities, corrective
(that is, repair), preventive, and predictive (as
defined in DOE Order 4330.4, "Maintenance
Management"), are required to maintain and
preserve buildings, structures, infrastructures,
and equipment in a condition suitable for a
facility to be used for its designated purpose.
Routine maintenance may result in
replacement to the extent that the
replacement is in kind and is not a
substantial upgrade or improvement. Routine
maintenance does not include replacement of
a major component that significantly extends
the originally intended useful life of a facility
(for example, it does not include the
replacement of a reactor vessel near the end
of its useful life). Routine maintenance
activities include, but are not limited to:

(a) Repair of facility equipment, such as
lathes, mills, pumps, and presses;

(b) Door and window repair or
replacement

(c) Wall, ceiling, or floor repair;
(d) Reroofing;
(e) Plumbing, electrical utility, and

telephone service repair;
(f) Routine replacement of high-efficiency

particulate air filters;
(g) Inspection and/or treatment of currently

installed utility poles;
(h) Repair of road embankments;
(i) Repair or replacement of fire protection

sprinkler systems,
(j) Road and parking area resurfacing,

including construction of temporary access to
facilitate resurfacing;

(k) Erosion control and soil stabilization
measures (such as reseeding and
revegetation);

(1) Surveillance and maintenanceof surplus
facilities in accordance with DOE Order
5820.2, "Radioactive Waste Management";

(in) Repair and maintenance of '
transmission facilities, including replacement
of conductors of the same nominal voltage,
poles, circuit breakers, transformers,
capacitors, crossarm, insulators, and
downed transmission lines, in accordance.
where appropriate, with 40 CFR Part 761
(Polychlorinated Biphenyis Manufacturing.
Processing. Distribution in Commerce. and
Use Prohibition),

(n) Routine testing and calibration of
facility components, subsystems, or portable
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equipment (including but not limited to,
control valves, in-core monitoring devices,
transformers, capacitors); and

(o) Routine decontamination of spot or
minor contamination on the surfaces of
equipment, rooms, hot cells, or other interior
surfaces of buildings (by such activities as
wiping with rags, using shippable latex, and
minor vacuuming) and removal of
contaminated intact equipment (labware) and
other materials (e.g., gloves and other
clothing).

B1.4 Installation or modification of air
conditioning systems required for
temperature control for operation of existing
equipment.

B1.5 Minor improvements to cooling
water systems within an existing building or
structure if the improvements would not: (1)
Create new sources of water or involve new
receiving waters; (2) adversely affect water
withdrawals or the temperature of discharged
water, or (3) increase introductions of or
involve new introductions of hazardous
substances, pollutants, contaminants, or
CERCLA-excluded petroleum and natural gas
products.

B1.6 Installation or modification of
retention tanks or small (normally under one
acre) basins and associated piping and
pumps for existing operations to control
runoff or spills (such as under 40 CFR part
112). Modifications include, but are not
limited to, installing liners or covers.

B1.7 Acquisition, installation, operation,
and removal of communication systems, data
processing equipment, and similar electronic
equipment.

B1.8 Modifications to screened water
intake structures that result in intake
velocities and volumes that are within
existing permit limits.

B1.9 Placement of airway safety markings
and painting (but excluding lighting) of
existing electrical transmission lines and
antenna structures in accordance with
Federal Aviation Administration standards.

B1.10 Routine, onsite storage at an
existing facility of activated equipment and
material (including lead) used at that facility,
to allow reuse after decay of radioisotopes
with short half-lives.

B1.11 Installation of fencing, including
that for border marking, that will not
adversely affect wildlife movements or
surface water flow.

B1.12 Detonation or burning of explosives
or propellants that failed in outdoor tests (i.e.,
duds) or were damaged in outdoor tests (e.g..
by fracturing) in outdoor areas designated
and routinely used for explosive detonation
or burning under an existing permit issued by
state or local authorities.

B1.13 Acquisition or minor relocation of
existing access roads serving existing
facilities if the traffic they are to carry will
not change substantially.

B1.14 Refueling of an operating nuclear
reactor, during which operations may be
suspended and then resumed.

81.15 Siting, construction, and operation
of small-scale support buildings and support
structures (including prefabricated buildings
and trailers) and/or small-scale
modifications of existing buildings or
structures, within or contiguous to an already

developed area (where site utilities and roads
are available). Covered support buildings and
structures (and/or modifications) include
those for office purposes; parking; cafeteria
services; education and training; visitor
reception; computer and data processing
services; employee health services or
recreation activities; routine maintenance
activities; storage of supplies and equipment
for administrative services and routine
maintenance activities; security (including
security posts); fire protection; and similar
support purposes, but excluding facilities for
waste storage activities, except as provided
in other parts of this appendix.

81.16 Removal of asbestos-containing
materials from buildings in accordance with
40 CFR part 61 (National Emission Standards
for Hazardous Air Pollutants), subpart M
(National Emission Standard for Asbestos);
40 CFR part 763 (Asbestos), subpart G
(Asbestos Abatement Projects); 29 CFR part
1910, subpart I (Personal Protective
Equipment), § 1910.134 (Respiratory
Protection); subpart Z (Toxic and Hazardous
Substances), § 1910.1001 (Asbestos, tremolite,
anthophyllite and actinolite); and 29 CFR part
1926 (Safety and Health Regulations for
Construction), subpart D (Occupational
Health and Environmental Controls),
§ 1926.58 (Asbestos, tremolite, anthophyilite,
and actinolite), other appropriate
Occupational Safety and Health
Administration standards in title 29, chapter
XVII of the CFR, and appropriate state and
local requirements, including certification of
removal contractors and technicians.

81.17 Removal of polychlorinated
biphenyl (PCB)-containing items, such as
transformers or capacitors, PCB-containing
oils flushed from transformers, PCB-flushing
solutions, and PCB-containing spill materials
from buildings or other aboveground
locations in accordance with 40 CFR part 761
(Polychlorinated Biphenyls Manufacturing,
Processing, Distribution in Commerce, and
Use Prohibitions).

81.18 Siting, construction, and operation
of additional water supply wells (or
replacement wells), within an existing well
field, if there would be no drawdown other
than in the immediate vicinity of the pumping
well, no resulting long-term decline of the
water table, and no degradation of the
aquifer from the new or replacement wells.

B1.19 Siting, construction, and operation
of microwave and radio communication
towers and associated facilities, if the towers
and associated facilities would not be in an
area of great visual value.

B1.20 Small-scale activities undertaken to
protect, restore, or improve fish and wildlife
habitat, fish passage facilities (such as fish
ladders or minor diversion channels), or
fisheries.

B1.21 Minor noise abatement measures.
such as construction of noise barriers and
installation of noise control materials.

B1.22 Relocation of buildings (including,
but not limited to, trailers and prefabricated
buildings) to an already developed area
where site utilities and roads are available
and demolition and subsequent disposal of
buildings and support structures (including,
but not limited to, smoke stacks and parking
lot surfaces).

B2. Categorical Exclusions Applicable to
Safety and Health

B2.1 Modifications of an existing
structure to enhance workplace habitability
(including, but not limited to: improvements
to lighting, radiation shielding, or heating/
ventilating/air conditioning and its
instrumentation; and noise reduction).

B2.2 Installation of, or improvements to,
building and equipment instrumentation
(including, but not limited to, remote control
panels, remote monitoring capability, alarm
and surveillance systems, control systems to
provide automatic shutdown, fire detection
and protection systems, announcement and
emergency warning systems, criticality and
radiation monitors and alarms, and
safeguards and security equipment).

B2.3 Installation of, or improvements to,
equipment for personnel safety and health,
including, but not limited to, eye washes,
safety showers, radiation monitoring devices,
and fumehoods and associated collection and
exhaust systems, provided that emissions
would not increase.

B2.4 Development and implementation of
Equipment Qualification Programs (under
DOE Order 5480.6, "Safety of DOE-owned
Nuclear Reactors") to augment information
on safety-related system components or to
improve systems reliability.

B2.5 Safety and environmental
improvements of a facility, including
replacement and upgrade of facility
components, that do not result in a significant
change in the expected useful life, design
capacity, or function of the facility and during
which operations may be suspended and then
resumed. Improvements may include, but are
not limited to: Replacement/upgrade of
control valves, in-core monitoring devices,
facility air filtration systems, or substation
transformers or capacitors; addition of
structural bracing to meet earthquake
standards and/or sustain high wind loading;
and replacement of aboveground or
belowground tanks and related piping if there
is no evidence of leakage, based on testing
that meets performance requirements in 40
CFR part 280, subpart D (40 CFR part 280.40).
This includes activities taken under RCRA,
subtitle 1; 40 CFR part 265, subpart 1; 40 CFR
part 280, subparts B, C, and D; and other
applicable state, Federal and local
requirements for underground storage tanks.
These actions do not include rebuilding or
modifying substantial portions of a facility,
such as replacing a reactor vessel.

B3. Categorical Exclusions Applicable to Site
Characterization, Monitoring, and General
Research

B3.1 Site characterization and
environmental monitoring, including siting,
construction, operation, and dismantlement
or closing (abandonment) of characterization
and monitoring devices and siting,
construction, and operation of a small-scale
laboratory building or renovation of a room
in an existing building for sample analysis.
Activities covered include, but are not limited
to, site characterization and environmental
monitoring under CERCLA and RCRA.
Specific activities include, but are not limited
to:
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(a) Geological, geophysical (such as
gravity, magnetic, electrical, seismic, and
radar), geochemical, and engineering surveys
and mapping, including the establishment of
survey marks:

(b) Installation and operation of field
instruments, such as stream-gauging stations
or flow-measuring devices, telemetry
systems, geochemical monitoring tools, and
geophysical exploration tools;

(c) Drilling of wells for sampling or
monitoring of groundwater or the vadose
(unsaturated) zone, well logging, and
installation of water-level recording devices
in wells;

(d) Aquifer response testing;
(e) Installation and operation of ambient

air monitoring equipment;
(f) Sampling and characterization of water,

soil, rock, or contaminants;
(g) Sampling and characterization of water

effluents, air emissions, or solid waste
streams

(h) Installation and operation of
meteorological towers and associated
activities, including assessment of potential
wind energy resources:

(i) Sampling of flora or fauna; and
(j) Archeological, historic, and cultural

resource identification in compliance with 36
CFR part 800 and 43 CFR part 7.

B3.2 Aviation activities for survey.
monitoring, or security purposes that comply
with Federal Aviation Administration
regulations.

B3.3 Research, inventory, and information
collection activities that are directly related
to the conservation of fish and wildlife
resources and that involve only negligible
animal mortality, habitat destruction, or
population reduction.

B3.4 Drop, puncture, water-immersion,
thermal, and fire teats of transport packaging
for radioactive or hazardous materials to
certify that designs meet the requirements of
49 CFR § § 173.411 and 173.412 and
requirements of severe accident conditions as
specified in 10 CFR § 71.73.

B3,5 Tank car tests under 49 CFR part 179
(including, but not limited to, tests of safety
relief devices, pressure regulators, and
thermal protection systems).

B3.6 Indoor bench-scale research projects
and conventional laboratory operations (for
example, preparation of chemical standards
and sample analysis) within existing
laboratory facilities.

B3.7 Siting, construction, and operation of
new infill exploratory and experimental (test)
oil, gas, and geothermal wells, which are to
be drilled in a geological formation that has
existing operating wells.

B3.8 Outdoor ecological and other
environmental research (including siting.
construction, and operation of a small-scale
laboratory building or renovation of a room
in an existing building for sample analysis) in
a small area (generally less than five acres)
that would not result in any permanent
change to the ecosystem.

B3.9 Demonstration actions proposed
under the Clean Coal Technology
Demonstration Program, if the actions would
not increase the quantity or rate of air
emissions. These demonstration actions
include, but are not limited to:

(a) Test treatment of 20 percent or less of
the throughput product (solid. liquid, or gas)
generated at an existing and fully operational
coal combustion or coal utilization facility;

(b) Addition or replacement of equipment
for reduction or control of sulfur dioxide.
oxides of nitrogen, or other regulated
substances that requires only minor
modification to the existing structures at an
existing coal combustion or coal utilization
facility for which the existing use remains
unchanged: and

(c) Addition or replacement of equipment
for reduction or control of sulfur dioxide,
oxides of nitrogen, or other regulated
substances that involves no permanent
change in the quantity or quality of coal being
burned or used and involves no permanent
change in the capacity factor of the coal
combustion or coal utilization facility, other
than for demonstration purposes of two years
or less in duration.

B3.10 Small-scale research and
development projects and small-scale pilot
projects conducted (for generally less than
two years) to verify a concept before
demonstration actions, performed in an
existing structure not requiring major
modification.

B3.11 Outdoor tests and experiments for
the development, quality assurance, or
reliability of materials and equipment
(including, but not limited to, weapon system
components), under controlled conditions
that would not involve source, special
nuclear, or byproduct materials. Covered
activities may include, but are not limited to,
burn tests (such as tests of electric cable fire
resistance or the combustion characteristics
of fuels), Impact tests (such as pneumatic
ejector tests using earthen embankments or
concrete slabs designated and routinely used
for that purpose), or drop, puncture, water-
immersion, or thermal tests.

B4. Categorical Exclusions Applicable to
Power Marketing Administrations and to all
of DOE with Regard to Power Resources

B4.1 Establishment and implementation of
short-term contracts, marketing plans,
policies, annual operating plans, allocation
plans, or acquisition of excess power, the
terms of any of which do not exceed five
years and would not cause changes in the
normal operating limits of generating
projects, and if transmission would occur
over existing transmission systems.

B4.2 Export of electricity over existing
transmission lines as provided by section
202[e) of the Federal Power Act

B4.3 Changes in rates for electric power,
power transmission, and other products or
services provided by a Power Marketing
Administration that are based on a change in
revenue requirements that does not exceed
the change in the overall price level in the
economy (inflation), as measured by the GNP
fixed weight price index published by the
Department of Commerce, during the period
since the last rate adjustment for that product
or service or, if the rate change does exceed
the change in the GNP fixed weight price
index, the rate change would have no
potential for affecting the operation of power
generation resources.

B4.4 Power marketing services, including
storage, load shaping, seasonal exchanges. or

other similar activities if it. operations of
generating projects would remain within
normal operating limits.

B4.5 Temporary adjustments to river
operations to accommodate day-to-day river
fluctuations, power demand changes, fish and
wildlife conservation program requirements,
and other external events if the adjustments
would occur within the existing operating
constraints of the particular hydrosystem
operation.

B4.6 Additions or modifications to
transmission facilities that would not affect
the environment beyond the previously
developed facility area, including tower
modifications, changing insulators, and
replacement of poles, circuit breakers,
transformers, and crossarms.

B4.7 Adding fiber optic cable to
transmission structures or burying fiber optic
cable in existing transmission line rights-of-
way.

B4.8 New electricity transmission
agreements, and modifications to existing
transmission arrangements, to use a
transmission facility of one system to transfer
power of and for another system, if no new
generation projects would be involved and no
physical changes in the transmission system
would be made beyond the previously
developed facility area.

B4.9 Grant or denial of requests for
multiple use of a transmission facility rights-
of-way, such as grazing permits and crossing
agreements, Including electric lines, water
lines, and drainage culverts.

84.10 Dismantling and removal of
transmission lines and right-of-way
abandonment.

B4.11 Construction or modification of
substations (including switching stations)
with power delivery at 230 kV or below and/
or support facilities, that would not involve
the construction or relocation of more than 10
miles of transmission lines or the integration
of a major new resource.

84.12 Construction of tap lines (less than
10 miles in length) that are not for the
integration of major new sources of
generation into a main transmission system.

84.13 Minor relocations of existing
transmission lines (less than 10 miles in
length) made to enhance existing
environmental and land use conditions. Such
actions include relocations to avoid right-of-
way encroachments, resolve conflict with
property development. accomnibdate road/
highway construction, allow for the
construction of facilities such as canals and
pipelines, or reduce existing impacts to
environmentally sensitive areas.

B5. Categorical Exclusions Applicable to
Conservation. Fossil, and Renewable Energy
Activities

B5.1 Actions to conserve energy,
demonstrate potential energy conservation
and promote energy-efficiency that do not
increase the indoor concentrations of
potentially harmful substances. These actions
may involve financial and technical
assistance to individuals (such as builders.
owners, consultants, designers),
organizations (such as utilities), and state
and local governments. Covered actions
include, but are not limited to: programmed
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lowering of thermostat settings, placement of
timers on hot water heaters, installation of
solar hot water systems, installation of
efficient lighting, improvements in generator
efficiency and appliance efficiency ratings,
development of energy-efficient
manufacturing or Industrial practices, and
small-scale conservation and renewable
energy research and development and pilot
projects. The actions could involve building
renovations or new structures in commercial,
residential, agricultural, or industrial sectors.
These actions do not include rulemakings,
standard-settings, or proposed DOE
legislation.

B5.2 Modifications to oil, gas, and
geothermal facility pump and piping
configurations, manifolds, metering systems,
and other instrumentation that would not
change design process flow rates or affect
permitted air emissions.

B5.3 Modification (but not expansion) or
abandonment (including plugging), which is
not part of site closure, of crude oil storage
access wells, brine injection wells, or
geothermal wells.

B5.4 Repair or replacement of sections of
a crude oil, produced water, brine, or
geothermal pipeline, if the actions are
determined by the Army Corps of Engineers
to be within the maintenance provisions of a
DOE permit under section 404 of the Clean
Water Act.

B5.5 Construction and subsequent
operation of short offsite crude oil or
geothermal pipeline segments between DOE
facilities and existing commercial crude oil
transportation, storage, or refining facilities,
or geothermal transportation or storage
facilities, within a single industrial complex,
if the pipeline segments are within existing
rights-of-way.

B5.6 Removal of oil and contaminated
materials recovered in oil spill cleanup
operations in accordance with the National
Oil and Hazardous Substances Pollution
Contingency Plan (NCP) and disposed of in
accordance with local contingency plans in
accordance with the NCP.

B5.7 Approval of new authorization or
amendment of existing authorization to
import/export natural gas under section 3 of
the Natural Gas Act that does not involve
new construction and only requires
operational changes, such as an increase in
natural gas throughput, change in
transportation, or change in storage
operations.

B5.8 Approval of new authorization or
amendment of existing authorization to
import/export natural gas under section 3 of
the Natural Gas Act involving a new
cogeneration powerplant (as defined in the
Powerplant and Industrial Fuel Use Act)
within or adjacent to an existing industrial
complex and requiring less than 10 miles of
new gas pipeline.

B5.9 The grant or denial of any temporary
exemption under the Powerplant and
Industrial Fuel Use Act of 1978 for any
electric powerplant or major fuel-burning
installation.

B5.10 The grant or denial of any
permanent exemption under the Powerplant
and Industrial Fuel Use Act of 1978 of any
existing electric powerplant or major fuel-

burning installation, other than an exemption
under (1) section 312(c) relating to
cogeneration, (2) section 312(1) relating to
scheduled equipment outages, (3) section
312(b) relating to certain state or local
requirements, and (4) section 312(g) relating
to certain intermediate load powerplants.

B5.11 The grant or denial of a permanent
exemption from the prohibitions of Title II of
the Powerplant and Industrial Fuel Use Act
of 1978 for any new electric powerplant or
major fuel-burning installation to permit the
use of certain fuel mixtures containing
natural gas or petroleum.

B5.12 The grant or denial of a permanent
exemption from the prohibitions of Title 11 of
the Powerplant and Industrial Fuel Use Act
of 1978 for any new peak-load powerplant.

B5.13 The grant or denial of a permanent
exemption from the prohibitions of Title II of
the Powerplant and Industrial Fuel Use Act
of 1978 for any new electric powerplant or
major fuel-burning installation to permit
operation for emergency purposes only.

B5.14 The grant or denial of a permanent
exemption from the prohibitions of Titles II
and III of the Powerplant and Industrial Fuel
Use Act of 1978 for any new or existing major
fuel-burning installation for purposes of
meeting scheduled equipment outages not to
exceed an average of 28 days per year over a
three-year period.

B5.15 The grant or denial of a permanent
exemption from the prohibitions of Title 1I of
the Powerplant and Industrial Fuel Use Act
of 1978 for any new major fuel-burning
installation which. in petitioning for an
exemption due to lack of alternate fuel supply
at a cost which does not substantially exceed
the cost of using imported petroleum, certifies
that it will be operated less than 600 hours
per year.

B5.16 The grant or denial of a permanent
exemption from the prohibitions of Title II of
the Powerplant and Industrial Fuel Use Act
of 1978 for any new cogeneration powerplant.
B. Categorical Exclusions Applicable to
Environmental Restoration and Waste
Management Activities

B6.1 Removal actions under CERCLA
(including those taken as final response
actions and those taken before remedial
action) and removal-type actions similar in
scope under RCRA and other authorities
(including those taken as partial closure
actions and those taken before corrective
action), including treatment (e.g.,
incineration), recovery, storage, or disposal of
wastes at existing facilities currently
handling the type of waste involved in the
removal action. These actions will meet the
CERCLA regulatory cost and time limits or
satisfy either of the two regulatory
exemptions from those cost and time limits
(National Contingency Plan, 40 CFR part 300).
These actions include, but are not limited to:

(a) Excavation or consolidation of
contaminated soils or materials from
drainage channels, retention basins, ponds,
and spill areas that are not receiving
contaminated surface water or wastewater, if
surface water or groundwater would not
collect and if such actions would reduce the
spread of, or direct contact with, the
contamination;

(b) Removal of bulk containers (for
example, drums, barrels) that contain or may
contain hazardous substances, pollutants,
contaminants, CERCLA-excluded petroleum
or natural gas products, or hazardous wastes
(designated in 40 CFR part 261), if such
actions would reduce the likelihood of
spillage, leakage, fire. explosion, or exposure
to humans, animals, or the food chain;

(c) Removal of an underground storage
tank including its associated piping and
underlying containment systems in
compliance with RCRA, subtitle 1; 40 CFR
part 265, subpart J; and 40 CFR part 280,
subparts F and G if such action would reduce
the likelihood of spillage, leakage, or the
spread of. or direct contact with,
contamination;

(d) Repair or replacement of leaking
containers;

(e) Capping or other containment of
contaminated soils or sludges if the capping
or containment would not affect future
groundwater remediation and if needed to
reduce migration of hazardous substances,
pollutants, contaminants, or CERCLA-
excluded petroleum and natural gas products
into soil, groundwater, surface water, or air,

(f) Drainage or closing of man-made
surface impoundments if needed to maintain
the integrity of the structures;

(g) Confinement or perimeter protection
using dikes, trenches, ditches, or diversions if
needed to reduce the spread of, or direct
contact with, the contamination;

(h) Stabilization, but not expansion, of
berms, dikes, impoundments, or caps if
needed to maintain integrity of the structures;

(i) Drainage controls (for example, run-off
or run-on diversion) if needed to reduce
offsite migration of hazardous substances,
pollutants, contaminants, or CERCLA-
excluded petroleum or natural gas products
or to prevent precipitation or run-off from
other sources from entering the release area
from other areas;

(j) Segregation of wastes that react with
one another to result in adverse
environmental impacts;

(k) Use of chemicals and other materials to
neutralize the pH of wastes;

(1) Use of chemicals and other materials to
retard the spread of the release or to mitigate
its effects if the use of such chemicals would
reduce the spread of, or direct contact with,
the contamination;

(m) Installation and operation of gas
ventilation systems in soil to remove methane
or petroleum vapors without any toxic or
radioactive co-contaminants if appropriate
filtration or gas treatment is in place;

(n) Installation of fences, warning signs, or
other security or site control precautions if
humans or animals have access to the
release; and

(o) Provision of an alternative water supply
that would not create new water sources if
necessary immediately to reduce exposure to
contaminated household or industrial use
water and continuing until such time as local
authorities can satisfy the need for a
permanent remedy.

86.2 The siting, construction, and
operation of temporary (generally less than 2
years) pilot-scale waste collection and
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treatment facilities, and pilot-scale (generally
less than one acre) waste stabilization and
containment facilities (including siting,
construction, and operation of a small-scale
laboratory building or renovation of a room
in an existing building for sample analysis) if
the action: (1) Supports remedial
investigations/feasibility studies under
CERCLA, or similar studies under RCRA,
such as RCRA facility investigations/
corrective measure studies, or other
authorities, and (2) would not unduly limit the
choice of reasonable remedial alternatives
(by permanently altering substantial site area
or by committing large amounts of funds
relative to the scope of the remedial
alternatives).

B6.3 Improvements to environmental
monitoring and control systems of an existing
building or structure (for example, changes to
scrubbers in air quality control systems or
ion-exchange devices and other filtration
processes in water treatment systems) if
during subsequent operations (1) any
substance collected by the environmental
control systems would be recycled, released,
or disposed of within existing permitted
facilities and (2) there are applicable
statutory or regulatory requirements or
permit conditions for disposal, release, or
recycling of any hazardous substance or
CERCLA-excluded petroleum natural gas
products that are collected or released in
increased quantity or that were not
previously collected or released.

B6.4 Siting, construction (or modification
or expansion), operation, and
decommissioning of an onsite facility for
storing packaged hazardous waste (as
designated in 40 CFR part 261) for 90 days or
less or for longer periods as provided in 40
CFR part 262.34 (d), (e), or (f) (e.g.,
accumulation or satellite areas).

B6.5 Siting, construction (or modification
or expansion), operation, and
decommissioning of an onsite facility for
characterizing and sorting previously
packaged waste or for overpacking waste,
other than high-level radioactive waste or
spent nuclear fuel, if operations do not
involve unpacking waste. These actions do
not include waste storage (covered under
CI).

B6.6 Modification (excluding increases in
capacity) of an existing structure used for
storing, packaging, or repacking waste other
than high-level radioactive waste or spent
nuclear fuel, to handle the same class of
waste as currently handled at that structure.

B6.7 Under the Low-Level Radioactive
Waste Policy Amendments Act of 1985
(5(c)(5)), granting of a petition qualified under
10 CFR part 730.6 for allocation of
commercial disposal capacity for an unusual
or unexpected volume of commercial low-
level radioactive waste or denying such a
petition when adequate storage capacity
exists at the petitioner's facility.

B6.8 Minor operational changes at an
existing facility to minimize waste generation
and for reuse of materials. These changes
include, but are not limited to, adding
filtration and recycle piping to allow reuse of
machining oil, setting up a sorting area to
improve process efficiency, and segregating
two waste streams previously mingled and

assigning new identification codes to the two
resulting wastes.

B7. Categorical Exclusions Applicable to
International Activities

B7.1 Planning and implementation of
emergency measures pursuant to the
International Energy Program.

B7.2 Approval of import or export of
small quantities of special nuclear materials
or isotopic materials in accordance with the
Nuclear Non-Proliferation Act of 1978 and the
"Procedures Established Pursuant to the
Nuclear Non Proliferation Act of 1978" (43 FR
25326, June 9, 1978).

Appendix C to Subpart D-Classes of
Actions that Normally Require EAs But Not
Necessarily EISs

Table of Contents

C1. Major Projects
C2. Rate increases more than inflation, not

power marketing
C3. Rate increases more than inflation, power

marketing
C4. Upgrading (reconstructing) an existing

transmission line
C5. Implementation of Power Marketing

Administration systemwide vegetation
management program

C6. Implementation of Power Marketing
Administration systemwide erosion
control program

C7. Allocation of power for five years or
longer, no major new generation
resource/major new loads/major
changes in operation of power generation
resources

C8. Protection of fish and wildlife habitat
C9. Field demonstration projects for wetlands
CIO. Siting/construction/operation/

decommissioning of synchrotron
radiation accelerator facility

Cl. Siting/construction/operation/
decommissioning of particle acceleration
facility

C12. Siting/construction/operation of energy
system prototypes

C13. Import/export natural gas, minor new
construction (other than a cogeneration
powerplant)

C14. Siting/construction/operation of water
treatment facilities

C15. Siting/construction/operation of
research and development incinerators/
nonhazardous waste incinerators

C16. Siting/construction/operation of onsite
waste storage facilities (not high-level,
spent nuclear fuel)

C1 Major Projects, as designated by DOE
Order 4240.1, "Designation of Major System
Acquisitions and Major Projects."

C2 Rate increases for products or services
marketed by DOE, except for electric power,
power transmission, and other products or
services provided by the Power Marketing
Administrations, and approval of rate
increases for non-DOE entities, that exceed
the change in the overall price level in the
economy (inflation), as measured by the GNP
fixed weight price index published by the
Department of Commerce, during the period
since the last rate increase for that product or
service.

C3 Rate changes for electric power,
power transmission, and other products or

services provided by Power Marketing
Administrations that are based on changes in
revenue requirements that exceed the change
in the overall price level in the economy
(inflation), as measured by the GNP fixed
weight price index published by the
Department of Commerce, during the period
since the last rate change for that power or
service and have potential for affecting the
operation of power generation resources.

C4 Upgrading (reconstructing) an existing
transmission line.

C5 Implementation of a Power Marketing
Administration system-wide vegetation
management program.
C8 Implementation of a Power Marketing

Administration system-wide erosion control
program.

C7 Establishment and implementation of
contracts, policies, marketing plans, or
allocation plans for the allocation of power
for periods of five years or longer that do not
involve (1) the addition of major (greater than
50 average megawatts) new generation
resources, (2) service to discrete major (10
average megawatts or more over a 12 month
period) new loads, or (3) major changes in the
operating parameters of power generation
resources.

C8 Protection, restoration, or
improvement of fish and wildlife habitat, fish
passage facilities, and fish hatcheries if the
proposed action may adversely affect an
environmentally sensitive resource.

C9 Field demonstration projects for
wetlands mitigation, creation, and
restoration.

CIO Siting. construction (or major
modification), operation, and
decommissioning of a synchrotron radiation
(light source) accelerator facility (or other
electron beam accelerators) and associated
particle storage rings and colliders.
Cll Siting, construction (or major

modification), operation, and
decommissioning of a low- or medium-energy
particle acceleration facility and associated
particle storage rings and colliders.

C12 Siting, construction, and operation of
energy system prototypes including, but not
limited to, wind resource, hydropower,
geothermal, fossil fuel, biomass, and solar
energy pilot projects.

C13 Approval or disapproval of an
application to import/export natural gas
under section 3 of the Natural Gas Act
involving minor new construction (other than
a cogeneration powerplant), such as adding
new connections, looping, or compression to
an existing natural gas pipeline or converting
an existing oil pipeline to a natural gas
pipeline using the same right-of-way.

C14 Siting, construction (or expansion),
and operation of water treatment facilities,
including facilities for wastewater, potable
water, and sewage.
C15 Siting, construction (or expansion),

and operation of research and development
incinerators for any type of waste and of any
other incinerators that would treat
nonhazardous solid waste (as designated in
40 CFR Part 261.4(b)).

C16 Siting, construction (including
modification to increase capacity), operation,
and decommissioning of onsite storage
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facilities and/or packaging and unpacking
facilities (that may include characterization
operations) for all waste other than high-level
waste or spent nuclear fuel (except for
storage of packaged hazardous waste for 90
days or less or for longer periods as provided
for in 40 CFR part 262.34 (d), (e), or (f). (Refer
to B6.4; also see B6.5 and 86.6.)

Appendix D to Subpart D-Classes of
Actions That Normally Require EISs

Table of Contents
Di. Major System Acquisitions
D2. Siting/construction/operation/

decommissioning of nuclear fuel
reprocessing facilities

D3. Siting/construction/operation/
decommissioning of uranium enrichment
facilities

D4. Siting/construction/operation/
decommissioning of reactors

D5. Main transmission system additions
D6. Integrating transmission facilities
D7. Allocation of power for five years or

longer, major new generation resources/
major loads/major changes in operation
of power generation resources

D8. Import/export of natural gas, involving
major new faci!ities

D9. Import/export of natural gas, involving
significant operational change

DiO. Siting/construction/operation of major
high-level waste treatment, storage,
disposal facilities

Dl. Siting/construction/expansion of waste
disposal facility for transuranic waste

D12. Siting/construction/operation of
incinerators (other than research and
development, other than nonhazardous
solid waste)

DI Major System Acquisitions, as
designated by DOE Order 4240.1,
"Designation of Major System Acquisitions
and Major Projects."

D2 Siting, construction, operation, and
decommissioning of nuclear fuel reprocessing
facilities.

D3 Siting, construction, operation, and
decommissioning of uranium enrichment
facilities.

D4 Siting, construction, operation, and
decommissioning of power reactors, nuclear
material production reactors, and test and
research reactors.

D5 Main transmission system additions
(that is, additions of new transmission lines)
to a Power Marketing Administration's main
transmission grid.

D6 Integrating transmission facilities (that
is, transmission system additions for
integrating major new sources of generation
into a Power Marketing Administration's
main grid).

D7 Establishment and implementation of
contracts, policies, marketing plans, or
allocation plans for periods of five years or
longer that involve (1) the addition of major
(greater than 50 average megawatts) new
generation resources, (2) service to discrete,
major (10 average megawatts or more over a
12 month period) new loads, or (3) major

changes in the operating parameters of power
generation resources.

D8 Approval or disapproval of an
application to import/export natural gas
under section 3 of the Natural Gas Act
involving major new natural gas pipeline
construction or related facilities, such as
construction of new liquid natural gas (LNG)
terminals, regasification or storage facilities,
or a significant expansion of an existing
pipeline or related facility or LNG terminal,
regasification, or storage facility.

D9 Approval or disapproval of an
application to import/export natural gas
under section 3 of the Natural Gas Act
involving a significant operational change,
such as a major increase in the quantity of
liquid natural gas imported or exported.

D10 Siting, construction, operation, and
decommissioning of major treatment, storage,
and/or disposal facilities for high-level waste
and/or spent nuclear fuel, such as spent fuel
storage facilities and geologic repositories.

D11 Siting, construction (or expansion),
and operation of a disposal facility for
transuranic (TRU) waste and TRU mixed
waste (TRU waste also containing hazardous
waste as designated in 40 CFR part 261).

D12 Siting, construction, and operation of
incinerators, other than research and
development incinerators or incinerators for
nonhazardous solid waste (as designated in
40 CFR part 261.4(b)).

[FR Doc. 92-9245 Filed 4-23-92; 8:45 am]
BILNG CODE 6450-01-M
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DEPARTMENT OF ENERGY

National Environmental Policy Act
Guidelines, Revocation

AGENCY: Department of Energy.
ACTION: Notice of Revocation.

SUMMARY: The Department of Energy
(DOE) revokes its National
Environmental Policy Act (NEPA)
Guidelines, as amended, as a technical,
conforming change to take effect May
26, 1992 when new regulations codifying
a modified version of the NEPA
Guidelines take effect. The new
regulations are published today in the
"Rules" section of the Federal Register.

DATES: The revocation of the DOE
NEPA Guidelines shall be effective May
26, 1992.

FOR FURTHER INFORMATION CONTACT:
Carol M. Borgstrom, Director, Office of
NEPA Oversight, EH-25, U.S.
Department of Energy, 1000

Independence Avenue SW.,
Washington, DC 20585, (202) 586-4600 or
(800) 472-2756.
SUPPLEMENTARY INFORMATION: DOE
originally published its NEPA
Guidelines on March 28, 1980, at 45 FR
20694. These Guidelines implemented
the procedural provisions of the NEPA
as required by the Council on
Environmental Quality regulations, 40
CFR parts 1500-1508. The NEPA
Guidelines were subsequently revised a
number of times and were republished
in their entirety on December 15, 1987, at
52 FR 47662. The Guidelines were
further amended on March 27, 1989, at
54 FR 12474 and on September 7, 1990, at
55 FR 37174.

On November 2, 1990, DOE proposed
to codify a modified version of the
Guidelines as regulations, 55 FR 46444.
A final rule based on that proposal is
published today in the "Rules" section
of this Federal Register to take effect
[insert 30 days from publication]. On

November 15, 1990 (55 FR 47792), DOE
proposed to revoke the existing
Guidelines in order to terminate their
prospective legal effect as of the date
that the new regulations take effect.
Public comments on the proposed
rulemaking and the proposed revocation
of the Guidelines were invited through
December 17, 1990, and a public hearing
was held on December 5, 1990. No
comments were received on the
proposed revocation of the Guidelines.

Issued in Washington, DC, April 16, 1992.
Paul L. Ziemer,
Assistant Secretary, Environment, Safety and
Health.

The DOE NEPA Guidelines, as
amended, 52 FR 47662 (December 15,
1987), 54 FR 12474 (March 27, 1989), and
55 FR 37174 (September 7, 1990), are
hereby revoked, effective May 26, 1992.

[FR Doc. 92-9246 Filed 4-23-92; 8:45 am]
BILLING CODE e4so-o1-m
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DEPARTMENT OF ENERGY

10 CFR Part 1021

National Environmental Policy Act
Implementing Procedures
AGENCY: Department of Energy.
ACTION: Notice of Proposed Rulemaking.

SUMMARY: The Department of Energy
(DOE or the Department) proposes to
amend its existing regulations governing
compliance with the National
Environmental Policy Act (NEPA). The
proposed amendments are based upon
three years of experience with the
existing regulations and are intended to
maintain quality while improving DOE’s
efficiency in implementing NEPA
requirements by reducing costs and
preparation time. In addition, because
DOE’s missions, programs, and policies
have evolved in response to changing
national priorities since the current
regulations were issued in 1992,
corresponding changes in the
Department’s NEPA procedures are
needed.

The Department is proposing changes
in subparts A, C and D of the existing
regulations. Among the proposed
changes are various revisions to the lists
of ‘‘typical classes of actions’’
(appendices A, B, C, and D to subpart
D), including the addition of new
categorical exclusions, modifications
that expand or remove existing
categorical exclusions, and
clarifications. Other proposed changes
pertain to the DOE requirement for an
implementation plan for each
environmental impact statement and
DOE’s required content for findings of
no significant impact. DOE also
proposes to clarify its public
notification requirements for records of
decision.
DATES: Comments must be received by
April 5, 1996, to ensure consideration.
Late comments will be considered to the
extent practicable. DOE is not
scheduling any public meetings on the
proposed amendments, but will arrange
a public meeting if the public expresses
sufficient interest.
ADDRESSES: Comments on the proposed
rule should be addressed to Carol M.
Borgstrom, Director, Office of NEPA
Policy and Assistance, EH–42, U.S.
Department of Energy, 1000
Independence Avenue SW.,
Washington, D.C., 20585–0119.
Comments may be hand-delivered to the
same address on workdays between the
hours of 8:00 a.m. and 4:30 p.m.
Comments may also be sent by
electronic mail to the following internet
address: neparule@spok.eh.doe.gov.

FOR FURTHER INFORMATION CONTACT:
Carol M. Borgstrom, Director, Office of
NEPA Policy and Assistance, at the
above address; telephone (202) 586–
4600 or leave a message at (800) 472–
2756.

SUPPLEMENTARY INFORMATION:
I. Background

The National Environmental Policy
Act of 1969 (42 U.S.C. 4321 et seq.)
requires that Federal agencies prepare
environmental impact statements for
major Federal actions that may
‘‘significantly affect the quality of the
human environment.’’ NEPA also
created the President’s Council on
Environmental Quality, which issued
regulations in 1978 implementing the
procedural provisions of NEPA. Among
other requirements, the Council on
Environmental Quality NEPA
regulations (40 CFR Parts 1500—1508)
require Federal agencies to adopt their
own implementing procedures to
supplement the Council’s regulations.
DOE’s implementing procedures
(regulations) are codified at 10 CFR Part
1021.

II. Purpose of the Proposed
Amendments

The proposed amendments are
intended to maintain quality while
improving the efficiency of DOE’s
implementation of NEPA by clarifying
and streamlining certain DOE
requirements, thereby reducing
implementation costs and time. This
approach is consistent with the DOE
Secretarial Policy Statement on NEPA
(June 1994), which encourages actions
to streamline the NEPA process and
make the process more useful to
decision makers and the public without
sacrificing quality. Full compliance
with the letter and spirit of NEPA is an
essential priority for DOE. In addition,
DOE’s missions, programs, and policies
have evolved in response to changing
national priorities since the current DOE
NEPA regulations were issued in 1992,
and DOE needs to make conforming
changes in its NEPA regulations.

III. Description of the Proposed
Amendments

This section describes and explains
the proposed amendments to the
existing DOE NEPA regulations at 10
CFR Part 1021. The proposed changes
reflect DOE’s three years of experience
with the existing regulations. DOE has
consulted with the Council on
Environmental Quality regarding these
proposed amendments to the
regulations, in accordance with 40 CFR
1507.3.

A. Proposed Amendments to Subpart
A—General

Subpart A contains, among other
provisions, the definitions of terms that
are used in the regulations and assigns
responsibility for overall review of DOE
NEPA compliance. DOE proposes to
remove the definition of ‘‘EIS
Implementation Plan’’ in section
1021.104, to be consistent with a
proposed change to subpart C, section
1021.312 that is explained below. DOE
also proposes to update the name and
address of its Office of NEPA Policy and
Assistance in section 1021.105.

B. Proposed Amendments to Subpart
C—Implementing Procedures

DOE proposes to remove two
requirements and clarify a third
requirement in subpart C. DOE proposes
to remove the requirements to (1)
prepare an implementation plan for an
environmental impact statement, and (2)
summarize an environmental
assessment in a finding of no significant
impact. DOE also proposes to modify its
procedures regarding public notice of its
records of decision. Each of the
proposed changes is consistent with the
Council on Environmental Quality
NEPA regulations. The reasons for these
proposed deletions and modifications
are presented below.

Environmental Impact Statement
Implementation Plan

The existing DOE NEPA regulations
require DOE to prepare an
implementation plan for each
environmental impact statement
(section 1021.312) to guide the
preparation of the environmental impact
statement and to record the results of
the scoping process. The plan must be
completed as soon as possible after the
close of the public scoping process, but
in any event before issuing the draft
environmental impact statement. A DOE
implementation plan must include: a
statement of the planned scope and
content of the environmental impact
statement; the purpose and need for
action; a description of the scoping
process and the results, including a
summary of comments received and
their disposition; target schedules;
anticipated consultations with other
agencies; and a disclosure statement (as
required at 40 CFR 1506.5(c)) executed
by any contractors assisting in the
preparation of the environmental impact
statement. DOE must make
implementation plans (and any
revisions) available in public reading
rooms and other appropriate locations
for inspection, and provide copies upon
written request. DOE appears to be the
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only Federal agency that requires the
preparation of an environmental impact
statement implementation plan.

To simplify the DOE NEPA process,
DOE proposes to eliminate the
requirement to prepare an
implementation plan for an
environmental impact statement, which
would have the effect of making such
plans optional. DOE believes that
eliminating the implementation plan
requirement would result in cost and
time savings, without meaningfully
reducing public involvement in the DOE
environmental impact statement
process.

The requirement to prepare an
environmental impact statement
implementation plan has been part of
DOE’s NEPA procedures since 1979.
Implementation plans can serve useful
functions in DOE’s environmental
impact statement planning and in
documenting public concerns before
issuing the draft environmental impact
statement. In practice, however,
implementation plans often have
contained more detail than was
originally envisioned, and have diverted
resources from the more important task
of preparing the environmental impact
statement itself.

With the Department’s emphasis on
improving its NEPA process by cutting
process time (among other measures put
forth in the Secretarial Policy Statement
on NEPA), the formal implementation
plan requirements have in some cases
hindered rather than facilitated progress
toward the prompt issuance of an
environmental impact statement. Under
the proposed amendment, DOE would
continue to encourage its managers to
use brief implementation plans as
internal management tools, particularly
for complex or broad proposed actions,
but would not require that such plans be
prepared for all environmental impact
statements as a matter of rule. The
proposed amendment would not
preclude the Department from
implementing, as part of its internal
procedures, other options for
environmental impact statement
planning.

Elimination of the requirement for an
implementation plan would not
diminish the requirement to consider
public comments received during
scoping. DOE would continue to
conduct public scoping activities before
preparing draft environmental impact
statements, and provide transcripts or
notes of the public scoping meetings in
public reading rooms. DOE would fully
consider public comments and factor
them into preparation of the draft
environmental impact statement as
appropriate, and would execute

contractor disclosure statements in
accordance with 40 CFR 1506.5(c).

Record of Decision
DOE proposes to revise section

1021.315(c) in two respects concerning
public notification procedures for
records of decision. First, to reduce
Federal Register publication costs, DOE
proposes to amend the current
requirement to publish all records of
decision in the Federal Register in favor
of an option to publish only a notice
that provides a summary of the record
of decision and an announcement of the
availability of the full record of
decision. Copies of the full record of
decision containing all the information
required under the Council on
Environmental Quality’s regulations
(specifically, 40 CFR 1502.2) would
remain available upon request. Second,
DOE proposes to clarify that, if the
decision has been publicized by other
means (e.g., press releases or
announcements in local media), DOE
need not defer taking action until its
record of decision or the notice has been
published in the Federal Register. This
clarification as to when DOE may take
an action does not reflect any change in
DOE’s current practices, but simply
reduces the chance that the meaning of
the current section 1021.315(c) could be
misinterpreted.

Finding of No Significant Impact
DOE proposes to remove the current

§ 1021.322(b)(1) relating to the
requirement that a DOE finding of no
significant impact must summarize the
supporting environmental assessment,
including a brief description of the
proposed action and alternatives
considered, environmental factors
considered, and projected impacts.
Instead, on a case-by-case basis and in
accordance with 40 CFR 1508.13, DOE
would either incorporate the
environmental assessment by reference
into the finding of no significant impact
and attach the environmental
assessment to the finding of no
significant impact, or summarize the
environmental assessment in the
finding. The elimination of the
requirement for a summary would give
DOE flexibility, with potential for time
and cost savings, in preparing findings
of no significant impact.

C. Proposed Amendments to Subpart
D—Typical Classes of Action

Four appendices to subpart D set forth
the classes of DOE actions that normally
would be categorically excluded
(appendices A and B), that normally
would require preparation of an
environmental assessment but not

necessarily an environmental impact
statement (appendix C), and that
normally would require preparation of
an environmental impact statement
(appendix D). A categorical exclusion is
defined as a category of actions that do
not individually or cumulatively have a
significant effect on the human
environment and for which, therefore,
neither an environmental assessment
nor environmental impact statement is
required.

Proposed changes in appendices A
through D of subpart D are intended to
adjust normal levels of DOE’s NEPA
review and to add, modify (expand or
remove), and clarify classes of actions
based on DOE experience under the
existing regulations. In considering the
proposed revisions, reviewers should
bear in mind that listing a class of
actions in these appendices does not
constitute a conclusive determination
regarding the appropriate level of NEPA
review for a proposed action. Rather, the
listing creates a presumption that the
defined level of review is appropriate
for the listed actions. As indicated in
§ 1021.400(c), that presumption does
not apply when there are extraordinary
circumstances related to the proposed
action that may affect the significance of
the environmental effects of the action.

The following conversion table shows
the relation of listings in the existing
Appendices to the proposed revisions.
The conversion table shows whether
listings have been modified, clarified,
removed, or added. The numbering of
some categorical exclusions would
change due to the deletion or
consolidation of existing categorical
exclusions and, in one case, the division
of one current categorical exclusion into
two separate exclusions. The numbers
of deleted categorical exclusions would
be reused. Any existing categorical
exclusions not listed are not affected by
any proposed changes.

Conversion Table

Existing Proposed

A.7 ................. A.7 ................. Clarified.
B1.3 ............... B1.3 ............... Clarified.
B1.8 ............... B1.8 ............... Modified.
B1.13 ............. B1.13 ............. Modified.
B1.15 ............. B1.15 ............. Modified.
B1.18 ............. B1.18 ............. Modified.
B1.21 ............. B1.21 ............. Modified.
B1.22 ............. B1.22 & B1.23 Clarified.

B1.24–B1.33 . Added.
B2.6 ............... Added.

B3.1 ............... B3.1 ............... Clarified.
B3.3 ............... B3.3 ............... Clarified.
B3.6 ............... B3.6 ............... Modified.
B3.10 ............. B3.6 ............... Modified.

B3.10 ............. Added.
B3.12–B3.13 . Added.

B4.1 ............... B4.1 ............... Modified.
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Conversion Table—Continued

Existing Proposed

B4.2 ............... B4.2 ............... Modified.
B4.3 ............... B4.3 ............... Modified.
B4.6 ............... B4.6 ............... Clarified.
B4.10–B4.13 . B4.10–B4.13 . Modified.
B5.3 ............... B5.3 ............... Modified.
B5.5 ............... B5.5 ............... Modified.
B5.9–B5.11 ... B5.9–B5.11 ... Clarified.
B5.12–B5.16 . ....................... Removed.

B5.12 ............. Added.
B6.1 ............... B6.1 ............... Modified.
B6.4 ............... ....................... Removed.

B6.4 ............... Added.
B6.5 ............... B6.5 ............... Clarified.

B6.9 ............... Added.
C1 ................. C1 ................. Reserved.
C4 ................. C4 ................. Modified.
C7 ................. C7 ................. Modified.
C9 ................. C9 ................. Modified.
C10 ............... C10 ............... Reserved.
C11 ............... C11 ............... Modified.
C14 ............... C14 ............... Modified.
C16 ............... C16 ............... Modified.
D1 ................. D1 ................. Modified.
D7 ................. D7 ................. Modified.
D10 ............... D10 ............... Modified.

Most of the proposed changes in
appendices A through D relate to
categorical exclusions. Reviewers
should evaluate these proposed changes
in the full context of the DOE
regulations for categorical exclusions.
Under the regulations, before a
proposed action may be categorically
excluded, DOE must determine in
accordance with § 1021.410(b) that: (1)
The proposed action fits within a class
of actions listed in appendix A or B to
subpart D, (2) there are no extraordinary
circumstances related to the proposal
that may affect the significance of the
environmental effects of the action, and
(3) there are no connected or related
actions with cumulatively significant
impacts and, as appropriate, the
proposed action is a permissible interim
action. In addition, to fit within a class
of actions that is normally categorically
excluded, a proposed action must
include certain conditions as integral
elements (appendix B, paragraphs B(1)
through (4)). Briefly, these conditions
ensure that an excluded action will not:
Threaten violation of applicable
requirements, require siting and
construction of waste management
facilities, disturb hazardous substances
such that there would be uncontrolled
or unpermitted releases, or adversely
affect environmentally sensitive
resources.

DOE believes that the proposed
amendments to appendices A and B
constitute classes of action that do not
individually or cumulatively have a
significant effect on the human
environment. After DOE considers

public comments on the proposals, any
such final categorical exclusions that are
codified in the NEPA regulations would
be covered by a finding to that effect in
section 1021.410(a).

Classes of Actions Listed in Appendix A
The only proposed amendment to

appendix A is a clarification of
paragraph A7.

• Proposed Clarification A7—
Transfer of property, use unchanged.

DOE is proposing to clarify the
meaning of ‘‘property’’ in paragraph A7
by explicitly including both personal
property (e.g., equipment and materials)
and real property (e.g., permanent
structures and land), and to clarify that
the intent has always been that the
impacts would remain essentially the
same after the transfer.

Classes of Actions Listed in Appendix B

The proposed amendments to
appendix B are of three types: (1) New
categorical exclusions, (2) modifications
(expansion or removal) of categorical
exclusions, and (3) clarifications of
categorical exclusions.

(1) New Categorical Exclusions

Seventeen new categorical exclusions
are proposed for sections B1, B2, B3, B5,
and B6, as described below. In three
cases, the number designating a current
categorical exclusion (B3.10, B5.12, and
B6.4) is used for a proposed categorical
exclusion. The current B3.10 would be
incorporated into proposed B3.6. The
current B5.12 and B6.4 would be
replaced with new categorical
exclusions.

• Proposed B1.24—Transfer of
property/residential, commercial,
industrial use.

This proposed categorical exclusion
applies to the transfer, lease,
disposition, or acquisition of interests in
uncontaminated facilities (and
accompanying land); that is, the
facilities and accompanying land do not
contain contaminants at a level or in a
form that would pose a threat to public
health or the environment. Unlike under
categorical exclusion A7, the use of the
facilities may change, but the new use
must result in generally similar
environmental impacts and must not
result in greater environmental
discharges. That is, there may not be
decreases in quality, or increases in the
volumes, concentrations, or discharge
rates of wastes, air emissions, or water
effluents compared to those before the
transfer, lease, disposition, or
acquisition of interests. Based on DOE’s
experience, these types of actions
normally would not have the potential
for significant impact.

• Proposed B1.25—Transfer of
property/habitat preservation, wildlife
management.

This proposed categorical exclusion
applies to the transfer, lease,
disposition, or acquisition of interests in
uncontaminated land for habitat
preservation or wildlife management.
DOE has engaged in many habitat
preservation and wildlife management
actions. In DOE’s judgment, these types
of actions normally would not have the
potential for significant impact. Any
action that would change the habitat
would be subject to NEPA analysis.

• Proposed B1.26—Siting/
construction/operation/
decommissioning of small water
treatment facilities, generally less than
250,000 gallons per day capacity.

This proposed categorical exclusion
applies to small wastewater, potable
water, surface water, and sewage
treatment facilities that generally do not
exceed 250,000 gallons per day
capacity. DOE’s experience with siting
and construction (including expansion,
modification and replacement) of small-
scale water treatment projects shows
that they are often associated with
environmental improvements at DOE
sites and that they normally have no
potential for significant impacts. The
Department is also proposing to
categorically exclude temporary
groundwater contaminant containment
measures that could include the small-
scale construction of water treatment
facilities (proposed paragraph B6.9).

• Proposed B1.27—Facility
deactivation.

This proposed categorical exclusion
applies to facility deactivation,
specifically the disconnection of
utilities such as water, steam,
telecommunications, and electrical
power. DOE has extensive experience in
facility deactivation and believes that
such activities normally do not have the
potential for significant impact.

• Proposed B1.28—Minor activities to
place a facility in an environmentally
safe condition, no proposed uses.

This proposed categorical exclusion
applies to minor activities that are
required to place a facility in an
environmentally safe condition where
there is no proposed use for the facility.
These activities would include, but are
not limited to, reducing surface
contamination and removing materials,
equipment or waste, such as final
defueling of a reactor, where there are
adequate existing facilities for
treatment, storage, or disposal of the
materials. These activities would not
include conditioning, treatment or
processing of spent nuclear fuel, high-
level waste, or special nuclear materials.
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DOE’s experience with such
environmentally beneficial activities
indicates that the activities normally do
not pose a potential for significant
environmental impact.

• Proposed B1.29—Siting/
construction/operation/
decommissioning of onsite disposal
facility for construction and demolition
waste.

This proposed categorical exclusion
applies to establishing and operating a
small (generally less than 10-acre)
disposal site for uncontaminated
construction and demolition waste as
defined in the Environmental Protection
Agency’s regulations under the
Resource Conservation and Recovery
Act at 40 CFR 243.101. In DOE’s
experience and judgment, small-scale
disposal of such materials normally
would pose no potential for significant
impacts.

• Proposed B1.30—Transfer actions.
This proposed categorical exclusion

applies to transfer actions, in which
materials, equipment, or wastes are
moved to a new location. The
categorical exclusion would apply to
actions in which transportation is the
predominant proposed activity and the
amount and type of relocated materials,
equipment, or waste is incidental to the
amount of that material, equipment, or
waste that is already a part of operations
at the receiving site. The transfers that
would be categorically excluded are not
regularly scheduled as part of routine
operations, and could include, for
example, moving a few drums of waste
to an authorized disposal facility, or
moving replacement equipment or
supplies. DOE’s experience indicates
that transportation activities under
DOE’s standard practices pose no
potential for significant impacts.

• Proposed B1.31—Relocation/
operation of machinery and equipment.

The proposed categorical exclusion
applies to the relocation and subsequent
operation of machinery and equipment
including, but not limited to, analytical
laboratory apparatus, electronic
hardware, maintenance equipment, and
health and safety equipment, where use
of the relocated items is similar to their
former use, and consistent with the
missions of the receiving facility. In
DOE’s experience, there is no material
change in the environmental status quo
and no potential for significant impact
from use of relocated machinery and
equipment.

• Proposed B1.32—Restoration,
creation, or enhancement of small
wetlands.

The proposed categorical exclusion
applies to the restoration, creation, or
enhancement of small wetlands, but

only when the action does not adversely
affect any other environmental
resources. In addition, the Department
would coordinate the action with
cognizant Federal and State regulators
to assure compliance with other land
use plans and to benefit from their
advice. In DOE’s judgment, the
restoration, creation, or enhancement of
a small wetland as described, which is
normally considered to be an
environmentally beneficial measure, is
inherently unlikely to pose the potential
for significant environmental impact.
(Also see the proposed modification to
C9 below.)

• Proposed B1.33—Traffic flow
adjustments, existing roads.

This proposed categorical exclusion
applies to traffic flow adjustments on
existing roads at DOE sites, such as
installation of stop signs or traffic lights
and changes in traffic direction (e.g.,
changing a two-way street to a one-way
street.) Such an action normally would
not pose the potential for significant
environmental impacts.

• Proposed B2.6—Packaging/
transportation/storage of radioactive
sources upon request by the Nuclear
Regulatory Commission or other
cognizant agency.

This proposed categorical exclusion
applies to the exercise of DOE’s
responsibilities under the Atomic
Energy Act relating to certain requests
by the Nuclear Regulatory Commission
or other cognizant agencies in the
interest of protecting the public from
exposure to radiation. For example, on
occasion, the Nuclear Regulatory
Commission has requested that DOE
retrieve discrete radioactive sources
from a Commission-licensed private
person or company that would not or
could not safely manage the material.
The categorical exclusion applies to all
types of radioactive materials that the
Nuclear Regulatory Commission
categorically excludes for possession
and use by its licensees. DOE believes
that for radioactive materials that the
Nuclear Regulatory Commission has
determined not to require an
environmental assessment or
environmental impact statement for its
licensees’ possession and use, DOE’s
packaging, transportation, and storage of
such materials also may normally be
categorically excluded. DOE’s
experience with discrete radioactive
sources in responding to Nuclear
Regulatory Commission requests clearly
supports this conclusion.

• Proposed B3.10—Siting/
construction/operation/
decommissioning of particle
accelerators, including electron beam

accelerators, primary beam energy
generally less than 100 MeV.

The proposed categorical exclusion
applies to siting, construction,
operation, and decommissioning of
particle accelerators with primary beam
energy generally less than 100 MeV that
would be used for research and medical
purposes. DOE’s experience indicates
that construction and operation (or
modification) and subsequent
decommissioning of such devices
normally pose no potential for
significant environmental impacts. The
categorical exclusion also applies to
internal modifications of any
accelerators regardless of energy that do
not increase primary beam energy or
current. Experience has shown that
internal modifications to accelerators of
any size that do not increase primary
beam energy or current pose no
potential for significant impacts.

• Proposed B3.12—Siting/
construction/operation/
decommissioning of microbiological
and biomedical facilities.

DOE has performed numerous
analyses of the environmental impacts
of the siting, construction, operation,
and any necessary decommissioning of
microbiological and biomedical
diagnostic, treatment and research
facilities within or contiguous to an
already developed area and has found
that such activities normally pose no
potential for significant environmental
impacts. These laboratories generally do
not handle extremely dangerous
materials. More generally, laboratories
that are rated Biosafety Level-1 or
Biosafety Level-2 (reference: Biosafety
in Microbiological and Biomedical
Laboratories, 3rd Edition, May 1993,
U.S. Department of Health and Human
Services Public Health Service, Centers
of Disease Control and Prevention, and
the National Institutes of Health; (HHS
Publication No. (CDC) 93–8395)) would
similarly not pose potential for
significant environmental impacts.

• Proposed B3.13—Magnetic fusion
experiments, no tritium fuel use.

The proposed categorical exclusion
applies to magnetic fusion experiments
performed at existing facilities that do
not use tritium as fuel, including
necessary modifications to the facilities.
Analysis of environmental impacts of
several such experimental regimens
indicates that they normally pose no
potential for significant environmental
impacts.

• Proposed B5.12—Workover of
existing oil/gas/geothermal well.

The proposed categorical exclusion
applies to workover (operations to
restore production, such as deepening,
plugging back, pulling and resetting
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lines, and squeeze cementing) of all
types of oil, gas, and geothermal wells
where the work would be conducted on
the existing wellpad and would not
disturb adjacent habitat. DOE’s
experience is that such actions do not
pose the potential for significant
environmental impacts.

• Proposed B6.4—Siting/
construction/operation/
decommissioning of small waste storage
facilities (not high-level radioactive
waste, spent nuclear fuel).

This proposed categorical exclusion
applies to siting, construction (or
modification), operation and
decommissioning of small onsite storage
facilities for waste, other than high-level
radioactive waste, that is generated
onsite or results from activities
connected to site operation. The
categorical exclusion would not apply
to storage of spent nuclear fuel. This
categorical exclusion would apply to
small facilities, generally up to 50,000
square feet in area, within or contiguous
to an already developed area. DOE’s
evaluations of many such facilities show
that they normally pose no potential for
significant environmental impacts.

• Proposed B6.9—Small-scale
temporary measures to reduce migration
of contaminated groundwater.

This proposed categorical exclusion
reflects DOE’s experience with many
small-scale temporary construction
actions to reduce the migration of
contaminated groundwater, by such
means as pumping, treating, storing, and
reinjecting water and installing
underground barriers. DOE has found
that these actions normally have very
local and environmentally beneficial
effects and pose no potential for
significant environmental impacts. The
Department is also proposing to
categorically exclude the siting,
construction, and operation of small
water treatment facilities (proposed
B1.26).

(2) Modification (Expansion or
Removal) of Categorical Exclusions

Proposed modifications to integral
elements B(1), B(2) and B(4)(iii) and
sections B1, B3, B4, B5, and B6 include
2 modifications to integral elements,
expansion of 16 categorical exclusions,
and removal of 6 categorical exclusions.

• Proposed Modification B(1).
DOE proposes to add Executive

Orders to integral element B(1) for
completeness.

• Proposed Modification B(2).
The integral element B(2), which sets

the condition that a categorically
excluded action may not require siting,
construction, or major expansion of
waste storage, disposal, recovery, or

treatment facilities, would be modified
to provide an exception for such actions
that are themselves categorically
excluded. Such actions proposed in this
rulemaking include certain water
treatment and waste storage facilities.
(See discussions above for proposed
B1.26, B1.29, B6.4, and B6.9).

• Proposed Modification B(4)(iii).
Floodplains and wetlands are listed as

an example of environmentally sensitive
resources in integral element B(4)(iii).
DOE proposes to revise this example to
apply to wetlands determined by using
the methodology that the U.S. Army
Corps of Engineers applies in
implementing section 404 of the Clean
Water Act, except that it will not apply
to wetlands affected by proposed
actions covered by a general permit
under 33 CFR Part 330. However, one
such general permit, #23, covers
‘‘Approved Categorical Exclusions’’. It is
not appropriate to use general permit
#23 to avoid applying the integral
element for DOE categorical exclusions.

• Proposed Modification B1.8—
Modifications to screened water intake/
outflow structures.

The proposed modification would
expand the original categorical
exclusion to include outflow structures.
In DOE’s experience, modifying outflow
structures, such that water effluent
quality and volumes are consistent with
existing permit limits, normally has no
potential for significant impact.

• Proposed Modification B1.13—
Construction/acquisition/relocation of
onsite pathways, spur or access roads/
railroads.

The proposed modification would
expand the original categorical
exclusion that applies to acquisition or
minor relocation of access roads to
include construction of onsite pathways
and onsite spur or access roads and
railroads. Such an action would not
affect general traffic or rail patterns and,
in view of the conditions that are
integral elements of the categorical
exclusion, such an action normally
would not pose the potential for
significant environmental impacts.

• Proposed Modification B1.15—
Siting/construction/operation of support
buildings/support structures.

The proposed modification would no
longer restrict this categorical exclusion
to ‘‘small-scale’’ support structures.
DOE has found that significant
environmental impacts would not
normally occur when DOE support
structures of any size are constructed
‘‘within or contiguous to an already
developed area.’’

• Proposed Modification B1.18—
Siting/construction/operation of

additional/replacement water supply
wells.

The proposed modification would
expand the original categorical
exclusion to include modifications of an
existing water supply well to restore
production. The impact of modifying an
existing water supply well to restore
production is equivalent to or less than
that of developing additional or
replacement water supply wells. DOE’s
experience is that such actions, meeting
the conditions set forth in the
categorical exclusion, normally have no
potential for significant impact.

• Proposed Modification B1.21—Noise
abatement.

The proposed modification would
remove the restriction that the existing
categorical exclusion applies to only
‘‘minor’’ noise abatement measures.
Based on DOE’s experience, noise
abatement measures normally would
not have a significant environmental
impact.

• Proposed Modification B3.6—
Siting/construction/operation/
decommissioning of facilities for bench-
scale research, conventional laboratory
operations, small-scale research and
development and pilot projects.

The proposed modification would
combine the current paragraphs B3.6
(Indoor bench-scale research projects/
conventional laboratory operation) and
B3.10 (Small-scale research and
development/small-scale pilot projects,
at existing facility, preceding
demonstration) and expand the scope to
include siting, construction, operation,
and decommissioning of the facilities in
which the research activities would
occur. The construction of facilities for
the types of research activities
addressed normally would not cause
any significant environmental effects as
long as the integral elements were met
and construction occurred within or
contiguous to an already developed
area.

• Proposed Modification B4.1—
Contracts/marketing plans/policies for
excess electric power.

The proposed modification, which
applies to power marketing
administrations, would emphasize
limits based on the characteristics of a
project rather than the duration of a
contract or other agreement. The
existing categorical exclusion indirectly
limits the potential impacts in part by
restricting its application to contracts
and other agreements that do not exceed
5 years duration. DOE’s project
evaluation experience has shown that
the potential for environmental impacts
is more directly related to market
responses, such as changes in
generation resources, transmission
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systems, and operating limits than to the
duration of contracts, policies,
marketing plans, or allocations of
power. This proposed modification is
related to proposed modifications for C7
and D7, discussed below.

• Proposed Modification B4.2—
Export of electric energy.

The proposed expansion would allow
DOE to issue permits for the export of
electric energy over existing
transmission systems or by changing a
system in ways that are themselves
categorically excluded. Such changes
may typically be needed to connect two
systems and would involve constructing
short segments (generally less than a
mile long) of powerline and a
substation.

• Proposed Modification B4.3—
Electric power marketing rate changes.

The proposed modification would
change the method for determining
categorically excluded rate changes. The
limits in the modified categorical
exclusion focus directly on the power
system activities, rather than indirectly
on economics. The existing categorical
exclusion applies to rate changes that do
not exceed inflation. The proposed
modification would instead
categorically exclude rate changes in
which the operations of generation
projects would remain within normal
operating limits.

• Proposed Modification B4.10—
Deactivation, dismantling and removal
of electric powerlines and substations.

The proposed modification would
categorically exclude dismantling of
substations, switching stations, and
other transmission facilities, the
construction of which is already
categorically excluded. The
modification also would categorically
exclude the dismantling of all electric
powerlines (i.e., both tap lines and
transmission lines), because the impacts
of removing various types of powerlines
are essentially the same. The proposed
modification would clarify categorically
excludable actions by including
deactivation (i.e., shutting off power
flowing through existing electric
powerlines).

• Proposed Modification B4.11—
Construction or modification of electric
power substations.

The proposed changes would expand
categorically excluded modification
activities to substations of any voltage,
provided that the modification does not
increase the existing voltage. DOE has
found that such modifications normally
do not have potential for significant
environmental impacts. The proposed
changes also would categorically
exclude new electric powerline
construction of generally less than 10

miles or relocation of generally less than
20 miles of existing electric powerlines
to conform with the proposed
modification to B4.12 and B4.13, as
discussed below.

• Proposed Modification B4.12—
Construction of electric powerlines
(generally less than 10 miles in length),
not integrating major new sources.

The existing categorical exclusion
applies to construction and operation
only of tap lines. DOE has found that
the physical impacts of constructing and
operating short segments (generally less
than 10 miles in length) of all
powerlines are similar and normally are
environmentally insignificant when the
integral elements are met.

• Proposed Modification B4.13—
Reconstruction and minor relocation of
existing electric powerlines (generally
less than 20 miles in length).

The proposed modification would
increase the length of powerlines that
can be categorically excluded from 10
miles, as indicated in the existing
categorical exclusion, to 20 miles. The
categorical exclusion would also
include reconstruction within existing
corridors. Based on DOE’s experience,
there is no potential for significant
impact when the integral elements are
met. Most relocations are proposed to
mitigate existing impacts and improve
existing environmental conditions. This
amendment would require a conforming
revision of C4 (discussed below).

• Proposed Modification B5.3—
Modification (not expansion)/
abandonment of oil storage access/brine
injection/gas/geothermal wells, not part
of site closure.

The proposed modification would
add gas wells to those wells for which
modifications may be categorically
excluded. Gas resources normally occur
in conjunction with oil resources, and
the existing categorical exclusion
effectively already applies to gas wells.
In general, the environmental impacts of
modifying gas wells should be no more
than the impacts of modifying other
types of wells.

• Proposed Modification B5.5—
Construction/operation of short crude
oil/gas/steam/geothermal pipeline
segments.

The proposed modification adds
natural gas and steam pipelines to those
pipelines that may be constructed and
operated between facilities within a
single industrial complex within
existing rights of way. These kinds of
actions are minor when they are
consistent with the conditions (integral
elements) of the categorical exclusion.
The proposed modification also
removes the characterization of the
connected facilities as ‘‘crude oil’’

facilities or ‘‘geothermal’’ facilities
because potential impacts of
constructing and operating connecting
pipeline segments are independent of
the end point facilities. In addition, the
term ‘‘offsite’’ would be deleted to
clarify that the action includes
construction and operation of onsite
pipelines as connectors to the offsite
segments, as DOE originally intended.

• Proposed Modifications (Removals).
B5.12—Permanent exemption for

new peakload powerplant.
B5.13—Permanent exemption for

emergency operations.
B5.14—Permanent exemption for

meeting scheduled equipment outages.
B5.15—Permanent exemption due

to lack of alternative fuel supply.
B5.16—Permanent exemption for

new cogeneration powerplant.
The Powerplant and Industrial Fuel

Use Act of 1978 was enacted to preserve
oil and gas for certain uses for which
alternative fuels could not easily be
substituted, to increase use of domestic
oil reserves, and to reduce the nation’s
dependence on imported oil. In order to
achieve these goals, the act prohibited
the use of oil and gas as primary fuels
in new electric power plants and major
fuel burning installations, required that
new powerplants be constructed so as to
be capable of burning coal, and required
the conversion of existing powerplants
to coal or another alternative to oil and
gas fuel by 1990. The statute was
amended in 1987 because its impact on
fuel choices by both existing and new
facilities was less significant than
originally expected and because
significant reductions in utility and
industrial consumption of oil and gas
had been achieved. The purpose of the
1987 amendments was, among other
things, to repeal the prohibition on the
use of oil and natural gas as primary
fuels for electric powerplants and major
fuel burning installations.

Categorical exclusions B5.12, B5.13,
and B5.16 are proposed for removal
because the Powerplant and Industrial
Fuel Use Act of 1978 now only applies
to base load power plants. Therefore,
the Act is not applicable to powerplants
for peak-load and emergency purposes,
or to cogeneration powerplants.

Categorical exclusions B5.14 and
B5.15 are proposed for removal because
they relate only to major fuel-burning
facilities, which are no longer covered
by the Powerplant and Industrial Fuel
Use Act of 1978.

• Proposed Modification B6.1—
Small-scale, short-term cleanup actions
under RCRA, Atomic Energy Act, or
other authorities.

The proposed revision to B6.1 would
delete the current reference to ‘‘removal



6420 Federal Register / Vol. 61, No. 34 / Tuesday, February 20, 1996 / Proposed Rules

actions under CERCLA’’ and would no
longer define the scope of excludable
actions in terms of the regulatory cost
and time limits for CERCLA removal
actions (currently $2 million and 12
months from the time action begins
onsite, unless regulatory exemptions are
satisfied). Under the Secretarial Policy
Statement on NEPA, DOE is generally
relying on the CERCLA process (rather
than the NEPA process) for review of
actions to be taken under CERCLA. The
focus of the current paragraph B6.1 on
CERCLA removal activities is somewhat
confusing in the context of the
Secretarial Policy Statement.

Notwithstanding the general approach
of relying generally on the CERCLA
process for environmental review of
CERCLA actions, there may be specific
instances in which DOE will choose,
after consultation with stakeholders and
as a matter of policy, to integrate the
NEPA and CERCLA processes. The
proposed revised paragraph B6.1 is
broad enough to categorically exclude
small-scale CERCLA actions as well as
similar actions performed under RCRA,
the Atomic Energy Act, or other
authorities.

Although the regulatory cost and time
limits for CERCLA removal actions
apply only to fund-financed removals
and therefore do not apply to DOE and
other Federal agencies that undertake a
removal action using the authority
delegated to Heads of Federal Agencies
by Executive Order 12580, DOE has
used the limits as a benchmark for the
time and cost of the cleanup actions it
normally may categorically exclude.
DOE has found, however, that cleanup
actions that pose no potential for
significant environmental impact often
cost more and take more time to
complete. Thus, DOE proposes to
expand the limits of the categorical
exclusion to actions generally costing
up to $5 million over as many as 5
years.

The proposed revision to example
B6.1(b) would clarify that the
designation of hazardous waste may be
based on Environmental Protection
Agency regulations (as already indicated
in the example) or applicable state
requirements. The proposed revision to
example B6.1(j) would clarify that
segregation of wastes may be
categorically excluded when DOE
believes, but may not be certain, that the
wastes, if not segregated, might react or
form a mixture that could result in
adverse environmental impacts.

• Proposed Modification (Removal)
B6.4—Siting/construction/operation/
decommissioning of facility for storing
packaged hazardous waste for 90 days
or less.

The current categorical exclusion B6.4
is proposed for removal because a more
general categorical exclusion for waste
storage is proposed (discussed above)
that would encompass the activities to
which the current B6.4 now applies.
DOE believes the scope of the proposed
more general categorical exclusion is too
broad to be considered a modification of
the current B6.4. The proposed waste
storage categorical exclusion, however,
would also be designated B6.4.

(3) Clarifications of Existing Categorical
Exclusions

DOE is proposing certain
clarifications to 9 categorical exclusions
in sections B1, B3, B4, B5 and B6. To
clarify the scope of one categorical
exclusion (i.e., B1.22), DOE proposes to
divide it into two separate categorical
exclusions.

• Proposed Clarification B1.3—
Routine maintenance/custodial services
for buildings, structures, infrastructures,
equipment.

The proposed revisions would clarify
the existing B1.3 by providing
additional description of the types of
areas and improvements (e.g., rights-of-
way, pathways, and railroads) and
activities (e.g., localized vegetation and
pest control) to which the categorical
exclusion applies. A sentence would be
added to clarify ‘‘in-kind replacement,’’
acknowledging that some equipment in
older facilities cannot literally be
replaced in kind because the equipment
is no longer made. A revision to the
example B1.3(n) would clarify that this
categorical exclusion applies to certain
other facility components, such as
monitoring wells, lysimeters, weather
stations, and flumes. A revision to the
example B1.3(o) would clarify that DOE
considers all routine surface
decontamination, not just ‘‘spot’’
decontamination, as routine
maintenance.

• Proposed Clarification
B1.22—Relocation of buildings.
B1.23—Demolition/disposal of

buildings.
DOE proposes to divide the existing

B1.22 (Relocation/demolition/disposal
of buildings) into two categorical
exclusions to clarify that the two actions
included in the existing class of action
(building relocations and building
demolition and subsequent disposal) are
not connected actions.

• Proposed Clarification B3.1—Site
characterization/environmental
monitoring.

The proposed revision would clarify
that this categorical exclusion applies to
site characterization and monitoring
activities that occur both onsite and off-
site, and includes associated small-scale

laboratory buildings and modification of
characterization and monitoring
devices.

• Proposed Clarification B3.3—
Research related to conservation of fish
and wildlife.

The proposed revision would clarify
that this categorical exclusion includes
both field and laboratory research.

• Proposed Clarification B4.6—
Additions/modifications to electric
power transmission facilities within
previously developed area.

The proposed revision would clarify
the existing B4.6 by providing
additional examples of transmission
facility projects (e.g., switchyard
grounding upgrades, secondary
containment projects, paving projects,
and seismic upgrades) to which this
categorical exclusion applies.

• Proposed Clarifications
B5.9—Temporary exemption for

any electric powerplant.
B5.10—Certain permanent

exemptions for any existing electric
powerplant.

B5.11—Permanent exemption for
mixed natural gas and petroleum.

The proposed clarifications of B5.9,
B5.10, and B5.11 would remove
references to ‘‘major fuel-burning
installation’’ in order to make these
categorical exclusions consistent with
the Powerplant and Industrial Fuel Act
of 1978, which no longer applies to
‘‘major fuel-burning installations.’’ (See
discussion above under Proposed
Modifications, B5.12 through B5.16.)

• Proposed Clarification B6.5—
Siting/construction/operation/
decommissioning of facility for
characterizing/sorting packaged waste,
overpacking waste (not high-level
radioactive waste, spent nuclear fuel).

For internal consistency, a reference
to B6.4 and B6.6 would be added to this
categorical exclusion.

Appendix C

The Department is proposing to
amend eight classes of action in
appendix C, classes of actions that
normally require environmental
assessments but not necessarily
environmental impact statements,
primarily to ensure consistency with
changes made to appendix B.

• Proposed Modification (Removal)
C1—Major projects.

This class of actions is proposed for
removal because DOE no longer uses the
designation of ‘‘Major Project’’ in its
project management system and has not
replaced that designation with a
comparable term.

• Proposed Modification C4—
Upgrading and constructing electric
powerlines.
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This revision would be a conforming
change necessitated by the proposed
change to B4.13, discussed above.

• Proposed Modification C7—
Allocation of electric power, no major
new generation resource/major changes
in operation of generation resources/
major new loads.

The proposed modification reflects
DOE’s project evaluation experience,
which has shown that the potential for
environmental impacts is more directly
related to market responses, such as
changes in generation resources,
transmission systems, and operating
limits, than to the duration of contracts,
policies, marketing plans, or allocations
of power. This revision also would
clarify that this class of action applies
not only to DOE power marketing
operations but also to other DOE
activities as well, and that the impacts
of taking the action are independent of
the administrative method by which the
arrangements are made (e.g., contract,
policy, plan, or funding) and of site
ownership (e.g., DOE or other). This
class of action is related to proposed
modification of B4.1 (discussed above)
and D7 (discussed below).

• Proposed Modification C9—
Restoration, creation, or enhancement of
large wetlands.

This proposed revision would
conform to proposed B1.32 as discussed
above, under which small-scale
wetlands projects that do not affect
other environmental resources would be
categorically excluded.

• Proposed Modification (Removal)
C10—Siting/construction/operation/
decommissioning of synchrotron
radiation accelerator facility.

• Proposed Modification C11—
Siting/construction/operation/
decommissioning of low- or medium-
energy particle acceleration facility with
primary beam energy generally greater
than 100 MeV.

This revision would be a conforming
change to make C11 consistent with the
proposed categorical exclusion B3.10, as
discussed above, and would consolidate
C10 and C11 for clarity.

• Proposed Modification C14—
Siting/construction/operation of water
treatment facilities generally greater
than 250,000 gallons per day capacity.

This proposed revision would be a
conforming change to make C14
consistent with the proposed categorical
exclusion B1.26. Construction and
operation of small facilities, those with
capacity generally less than 250,000
gallons per day, normally would be
categorically excluded; larger facilities
normally would need at least an
environmental assessment level of
review.

• Proposed Modification C16—
Siting/construction/operation/
decommissioning of large waste storage
facilities (not high-level radioactive
waste, spent nuclear fuel).

This proposed revision would be a
conforming change to make C16
consistent with the proposed categorical
exclusion B6.4 and to clarify the
meaning of the term onsite.

Appendix D
The Department is proposing to

amend three classes of action in
appendix D, classes of actions that
normally require an environmental
impact statement, as described below.

• Proposed Modification D1—
Strategic systems.

This class of actions is revised to
reflect changes in DOE’s project
management system. DOE has replaced
the designation ‘‘Major Systems
Acquisition’’ with ‘‘Strategic System’’ to
describe a project that is a single, stand-
alone effort within a program mission
area and is regarded by the Department
as a primary means to advance the
Department’s strategic goals. Strategic
Systems are designated by the Secretary
based on cost, risk factors, international
implications, stakeholder interest, or
national security.

• Proposed Modification D7—
Allocation of electric power, major new
generation resources/major changes in
operation of power generation
resources/major loads.

The proposed modification reflects
DOE’s project evaluation experience,
which has shown that the potential for
environmental impacts is more directly
related to market responses, such as
changes in generation resources,
transmission systems, and operating
limits than to the duration of contracts,
policies, marketing plans, or allocations
of power. The proposed revision also
would clarify that this class of action
applies not only to DOE power
marketing operations but to other DOE
activities as well, and that the impacts
of taking that action are independent of
the administrative method by which the
arrangements are made (e.g., contract,
policy, plan, or funding) and of site
ownership (e.g., DOE or other). This
class of action is related to proposed
modifications of B4.1 and C7, discussed
above.

• Proposed Modification D10—
Siting/construction/operation/
decommissioning of major treatment,
storage, and disposal facilities for high-
level waste and spent nuclear fuel.

The current paragraph D10 includes
certain activities regarding spent
nuclear fuel storage facilities within the
scope of actions that normally require

an environmental impact statement.
Under the proposed modification, DOE
would not presume that an EIS is the
appropriate level of NEPA review for
siting, constructing, operating and
decommissioning replacement storage
facilities or upgrading storage facilities
for spent nuclear fuel. DOE proposals
for siting, constructing, operating and
decommissioning (or upgrading) spent
nuclear fuel storage facilities have
varied too widely to support a general
conclusion that such proposals
normally require an environmental
impact statement or normally require an
environmental assessment. For example,
DOE proposals may range from major
new facilities that would store most of
the nation’s commercial spent nuclear
fuel (for which an environmental impact
statement clearly would be appropriate),
to minor new facilities or upgrades for
storing very much smaller quantities of
spent fuel that are already in storage at
several DOE sites. In addition, this
modification is appropriate in light of
substantial DOE analyses and
experience that show that, even when
considered in conjunction with other
nuclear-related activities at DOE sites,
the environmental impacts of siting,
constructing, operating and
decommissioning spent nuclear fuel
storage facilities at DOE sites generally
would be small. The U.S. Nuclear
Regulatory Commission and cognizant
foreign authorities have reached similar
conclusions with respect to spent
nuclear fuel storage within their
respective jurisdictions. Therefore, DOE
believes it may often be appropriate to
prepare an environmental assessment
rather than an environmental impact
statement for replacement spent nuclear
fuel storage facilities.

IV. Procedural Review Requirements

A. Environmental Review Under the
National Environmental Policy Act

These proposed amendments
establish, modify, and clarify
procedures for considering the
environmental effects of DOE actions
within the Department’s decision
making process, thereby enhancing
compliance with the letter and spirit of
NEPA. Subpart D, Appendix A6, of the
DOE NEPA regulations categorically
excludes ‘‘rulemakings that are strictly
procedural,’’ and applies to these
proposed amendments. Therefore, DOE
has determined that promulgation of
these amendments is not a major
Federal action significantly affecting the
quality of the human environment
within the meaning of NEPA, and does
not require an environmental impact
statement or an environmental
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assessment. DOE will continue to
examine individual proposed actions to
determine the appropriate level of
review.

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act, Public
Law 96–345 (5 U.S.C. 601–612), requires
that an agency prepare an initial
regulatory flexibility analysis to be
published at the time the proposed rule
is published. The requirement (which
appears in section 603 of the Act) does
not apply if the agency ‘‘certifies that
the rule will not, if promulgated, have
a significant economic impact on a
substantial number of small entities.’’
This proposed rule would modify
existing policies and procedural
requirements for DOE compliance with
NEPA. It makes no substantive changes
to requirements imposed on applicants
for DOE licenses, permits, financial
assistance, and similar actions as related
to NEPA compliance. Therefore, DOE
certifies that this rule, if promulgated,
would not have a ‘‘significant economic
impact on a substantial number of small
entities.’’

C. Review Under the Paperwork
Reduction Act

No new information collection or
recordkeeping requirements are
imposed by these amendments.
Accordingly, no Office of Management
and Budget clearance is required under
the Paperwork Reduction Act of 1980
(44 U.S.C. 3501 et seq.).

D. Review Under Executive Order 12612
Executive Order 12612, ‘‘Federalism,’’

requires that regulations be reviewed for
Federalism effects on the institutional
interest of states and local governments,
and, if the effects are sufficiently
substantial, preparation of a Federalism
assessment is required to assist senior
policymakers. The final amendments
will affect Federal NEPA compliance
procedures, which are not subject to
state regulation. The proposed
amendments to DOE’s NEPA regulations
will not have any substantial direct
effects on states and local governments
within the meaning of the Executive
Order.

E. Review Under Executive Order 12778
Section 2 of Executive Order 12778,

‘‘Civil Justice Reform’’ (October 23,
1991), instructs Federal agencies to
adhere to certain requirements when
promulgating new regulations and
reviewing existing regulations. These
requirements, set forth in sections 2(a)
and 2(b)(2), include eliminating drafting
errors and needless ambiguity, drafting

the regulations to minimize litigation,
providing clear and certain legal
standards for affected conduct, and
promoting simplification and burden
reduction. Agencies are also instructed
to make every reasonable effort to
ensure that the regulations specify
clearly any preemptive effect, effect on
existing Federal law or regulation, and
retroactive effect; describe any
administrative proceedings to be
available before judicial review and any
revisions for the exhaustion of such
administrative proceedings; and define
key terms. DOE certifies that these
proposed amendments to DOE’s NEPA
regulations meet the requirements of
sections 2(a) and 2(b)(2) of Executive
Order 12778.

F. Review Under Executive Order 12866

The proposed amendments were
reviewed in accordance with Executive
Order 12866, ‘‘Regulatory Planning and
Review,’’ which requires a Federal
agency to prepare a regulatory
assessment, including the potential
costs and benefits, of any ‘‘significant
regulatory action.’’ The order defines
‘‘significant regulatory action’’ as any
regulatory action that may have an
annual effect on the economy of $100
million or more and may adversely
affect the economy, productivity,
competition, jobs, the environment,
public health or safety, or state, local, or
tribal governments in a material way,
create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency,
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs, or raise novel legal or policy
issues arising out of legal mandates
(section 3(f)).

This proposal would amend already
existing policies and procedures for
compliance with NEPA. The
amendments contain no substantive
changes in the requirements imposed on
applicants for a DOE license, financial
assistance, permit, or similar actions,
which are the areas in which one might
anticipate an economic effect.
Therefore, DOE has determined that the
incremental effect of these amendments
to the DOE NEPA regulations will not
have the magnitude of effects on the
economy, or any other adverse effects,
to bring this proposal within the
definition of a ‘‘significant regulatory
action.’’ Pursuant to the Executive
Order, the proposed amendments were
submitted to the Office of Management
and Budget for regulatory review.

G. Review under the Unfunded
Mandates Reform Act

Under section 205 of the Unfunded
Mandates Reform Act of 1995, Federal
agencies are required to prepare a
budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in the expenditure by state,
local and tribal governments, in the
aggregate, or by the private sector, of
$100 million or more in any one year.
Because the DOE NEPA regulations
affect only DOE and do not create
obligations on the part of any other
person or government agency, neither
state, local or tribal governments nor the
private sector will be affected by
amendments to these regulations. Thus,
further review by DOE under the
Unfunded Mandates Reform Act is not
required.

V. Public Comment Procedures
Interested persons are invited to

participate in this rulemaking by
submitting information, views,
suggestions, or arguments with respect
to the proposed regulatory amendments
set forth in this Notice. Comments
should be submitted to the address
indicated in the ADDRESSES section of
this Notice and identified (on the
outside of the envelope and on the
comment documents) with the
designation ‘‘NEPA Rulemaking.’’ DOE
will consider all comments received by
the date indicated in the DATES section
before taking final action on the
proposed amendments. Late comments
will be considered to the extent
practicable.

List of Subjects in 10 CFR Part 1021
Environmental impact statement.
Issued in Washington, D.C., February 9,

1996.
Peter Brush,
Acting Assistant Secretary, Environment,
Safety and Health.

For reasons set out in the preamble,
10 CFR Part 1021 is proposed to be
amended as follows:

PART 1021—NATIONAL
ENVIRONMENTAL POLICY ACT
IMPLEMENTING PROCEDURES

1. The authority citation for Part 1021
continues to read as follows:

Authority: 42 U.S.C. 7254; 42 U.S.C. 4321
et seq.

§ 1021.104 [Amended]
2. In section 1021.104(b), the

definition for EIS Implementation Plan
is removed.

3. Section 1021.105 is revised to read
as follows:
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§ 1021.105 Oversight of Agency NEPA
Activities.

The Assistant Secretary for
Environment, Safety and Health, or his/
her designee, is responsible for overall
review of DOE NEPA compliance.
Further information on DOE’s NEPA
process and the status of individual
NEPA reviews may be obtained upon
request from the Office of NEPA Policy
and Assistance, US. Department of
Energy, 1000 Independence Avenue,
SW., Washington, DC 20585–0119.

§ 1021.312 [Removed and reserved]
4. Section 1021.312 is removed and

reserved.
5. Section 1021.315(c) is revised to

read as follows:

§ 1021.315 Records of Decision.
* * * * *

(c) In addition to any other public
announcements, DOE RODs, or notices
of their availability that provide a brief
summary of the RODs, shall be
published in the Federal Register and
the RODs shall be made available to the
public as specified in 40 CFR 1506.6,
except as provided in 40 CFR 1507.3(c)
and section 1021.340 of this part. DOE
may implement the decision before the
ROD, or notice of its availability, is
published in the Federal Register if the
decision has been made public by other
means (e.g., press releases,
announcements in local media).
* * * * *

§ 1021.322 [Amended]
6. Section 1021.322 is amended to

remove (b)(1), and (b)(2) through (b)(5)
are redesignated (b)(1) through (b)(4),
respectively.

7. Appendix A, paragraph A7, is
revised to read as follows:

Appendix A to Subpart D—Categorical
Exclusions Applicable to General
Agency Actions

* * * * *
A7 Transfer, lease, disposition, or

acquisition of interests in personal property
(e.g., equipment and materials) or real
property (e.g., permanent structures and
land), if property use is to remain unchanged;
i.e., the type and magnitude of impacts
would remain essentially the same.

* * * * *
8. Appendix B, is amended to revise

the Table of Contents entries for B1.8,
B1.13, B1.22, B3.6, B3.10, B4.1, B4.2,
B4.3, B4.6, B4.10, B4.11, B4.12, B4.13,
B5.3, B5.5, B5.9, B5.10, B5.12, B6.1,
B6.4, and B6.5; add B1.23 through
B1.33, B2.6, B3.12, B3.13, and B6.9; and
remove B5.13 through B5.16, to read as
follows:

Appendix B to Subpart D—Categorical
Exclusions Applicable to Specific
Agency Actions

* * * * *
B1.8 Modifications to screened water

intake/outflow structures.

* * * * *
B1.13 Construction/acquisition/

relocation of onsite pathways, spur or access
roads/railroads.

* * * * *
B1.22 Relocation of buildings.
B1.23 Demolition/disposal of buildings.
B1.24 Transfer of property/residential,

commercial, industrial use.
B1.25 Transfer of property/habitat

preservation, wildlife management.
B1.26 Siting/construction/operation/

decommissioning of small water treatment
facilities, generally less than 250,000 gallons
per day capacity.

B1.27 Facility deactivation
B1.28 Minor activities to place a facility

in an environmentally safe condition, no
proposed uses.

B1.29 Siting/construction/operation/
decommissioning of onsite disposal facility
for construction and demolition waste.

B1.30 Transfer actions
B1.31 Relocation/operation of machinery

and equipment.
B1.32 Restoration, creation, or

enhancement of small wetlands.
B1.33 Traffic flow adjustments, existing

roads.

* * * * *
B2.6 Packaging/transportation/storage of

radioactive sources upon request by the
Nuclear Regulatory Commission or other
cognizant agency.

* * * * *
B3.6 Siting/construction/operation/

decommissioning of facilities for bench-scale
research, conventional laboratory operations,
small-scale research and development and
pilot projects.

* * * * *
B3.10 Siting/construction/operation/

decommissioning of particle accelerators,
including electron beam accelerators,
primary beam energy generally less than 100
MeV.

* * * * *
B3.12 Siting/construction/operation/

decommissioning of microbiological and
biomedical facilities.

B3.13 Magnetic fusion experiments, no
tritium fuel use.

* * * * *
B4.1 Contracts/marketing plans/policies

for excess electric power.
B4.2 Export of electric energy.
B4.3 Electric power marketing rate

changes.

* * * * *
B4.6 Additions/modifications to electric

power transmission facilities within
previously developed area.

* * * * *
B4.10 Deactivation, dismantling and

removal of electric powerlines and
substations.

B4.11 Construction or modification of
electric power substations.

B4.12 Construction of electric powerlines
(generally less than 10 miles in length), not
integrating major new sources.

B4.13 Reconstruction and minor
relocation of existing electric powerlines
(generally less than 20 miles in length).

* * * * *
B5.3 Modification (not expansion)/

abandonment of oil storage access/brine
injection/gas/geothermal wells, not part of
site closure.

* * * * *
B5.5 Construction/operation of short

crude oil/gas/steam/geothermal pipeline
segments.

* * * * *
B5.9 Temporary exemption for any

electric powerplant.
B5.10 Certain permanent exemptions for

any existing electric powerplant.

* * * * *
B5.12 Workover of existing oil/gas/

geothermal well.

* * * * *
B6.1 Small-scale, short-term cleanup

actions under RCRA, Atomic Energy Act, or
other authorities.

* * * * *
B6.4 Siting/construction/operation/

decommissioning of small waste storage
facilities (not high-level radioactive waste,
spent nuclear fuel).

B6.5 Siting/construction/operation/
decommissioning of facility for
characterizing/sorting packaged waste,
overpacking waste (not high-level radioactive
waste, spent nuclear fuel).

* * * * *
B6.9 Small-scale temporary measures to

reduce migration of contaminated
groundwater.

* * * * *
9. Appendix B, section B is amended

by revising paragraphs B(1), B(2),
B(4)(iii) to read as follows:

B. Conditions that are Integral Elements of
the Classes of Actions in Appendix B

* * * * *
(1) Threaten a violation of applicable

statutory, regulatory, or permit requirements
for environment, safety, and health,
including requirements of DOE and/or
Executive Orders.

(2) Require siting and construction or
major expansion of waste storage, disposal,
recovery, or treatment facilities (including
incinerators) unless these actions are
themselves categorically excluded.

* * * * *
(4) * * *
(iii) Wetlands, as determined by using the

methodology that the U.S. Army Corps of
Engineers applies in implementing section
404 of the Clean Water Act, except for
wetlands affected by proposed actions
covered by a general permit under 33 CFR
Part 330 (other than Permit #23, ‘‘Approved
Categorical Exclusions’’), and floodplains;

* * * * *
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10. Appendix B, section B1, is
amended by revising the introductory
text to paragraph B1.3, paragraphs
B1.3(n) & (o), B1.8, B1.13, B1.15, B1.18,
B1.21, and B1.22, and adding
paragraphs B1.23 through B1.33, to read
as follows:

B1. Categorical Exclusions Applicable to
Facility Operation.

* * * * *
B1.3 Routine maintenance activities and

custodial services for buildings, structures,
rights-of-way, infrastructures (e.g., pathways,
roads, and railroads), vehicles and
equipment, and localized vegetation and pest
control, during which operations may be
suspended and resumed. Custodial services
are activities to preserve facility appearance,
working conditions, and sanitation, such as
cleaning, window washing, lawn mowing,
trash collection, painting, and snow removal.
Routine maintenance activities, corrective
(that is, repair), preventive, and predictive,
are required to maintain and preserve
buildings, structures, infrastructures, and
equipment in a condition suitable for a
facility to be used for its designated purpose.
Routine maintenance may result in
replacement to the extent that replacement is
in kind and is not a substantial upgrade or
improvement. In kind replacement includes
installation of new components to replace
outmoded components if the replacement
does not result in a significant change in the
expected useful life, design capacity, or
function of the facility. Routine maintenance
does not include replacement of a major
component that significantly extends the
originally intended useful life of a facility
(for example, it does not include the
replacement of a reactor vessel near the end
of its useful life). Routine maintenance
activities include, but are not limited to:

* * * * *
(n) Routine testing and calibration of

facility components, subsystems, or portable
equipment (including but not limited to,
control valves, in-core monitoring devices,
transformers, capacitors, monitoring wells,
lysimeters, weather stations, and flumes);
and

(o) Routine decontamination of the
surfaces of equipment, rooms, hot cells, or
other interior surfaces of buildings (by such
activities as wiping with rags, using
strippable latex, and minor vacuuming),
including removal of contaminated intact
equipment and other materials (other than
spent nuclear fuel or special nuclear material
in nuclear reactors).

* * * * *
B1.8 Modifications to screened water

intake and outflow structures such that
intake velocities and volumes and water
effluent quality and volumes are consistent
with existing permit limits

* * * * *
B1.13 Construction, acquisition, and

relocation of onsite pathways and onsite spur
or access roads and railways.

* * * * *
B1.15 Siting, construction (or

modification), and operation of support

buildings and support structures (including
prefabricated buildings and trailers) within
or contiguous to an already developed area
(where site utilities and roads are available).
Covered support buildings and structures
include those for office purposes; parking;
cafeteria services; education and training;
visitor reception; computer and data
processing services; employee health services
or recreation activities; routine maintenance
activities; storage of supplies and equipment
for administrative services and routine
maintenance activities; security (including
security posts); fire protection; and similar
support purposes, but excluding facilities for
waste storage activities, except as provided in
other parts of this appendix.

* * * * *
B1.18 Siting, construction, and operation

of additional water supply wells (or
replacement wells) within an existing well
field, or modification of an existing water
supply well to restore production, if there
would be no drawdown other than in the
immediate vicinity of the pumping well, no
resulting long-term decline of the water table,
and no degradation of the aquifer from the
new or replacement well.

* * * * *
B1.21 Noise abatement measures, such as

construction of noise barriers and installation
of noise control materials.

B1.22 Relocation of buildings (including,
but not limited to, trailers and prefabricated
buildings) to an already developed area
where site utilities and roads are available.

B1.23 Demolition and subsequent
disposal of buildings, equipment, and
support structures (including, but not limited
to, smoke stacks and parking lot surfaces).

B1.24 Transfer, lease, disposition or
acquisition of interests in uncontaminated
real property (e.g., facilities, support
structures and accompanying land) for
residential, commercial, or industrial uses
(including, but not limited to, office space,
warehouses, equipment storage facilities) that
do not involve any lessening in quality, or
increases in volumes, concentrations, or
discharge rates, of wastes, air emissions, or
water effluents and that, under reasonably
foreseeable uses, would have generally
similar environmental impacts compared to
those before the transfer, lease, disposition,
or acquisition of interests.

B1.25 Transfer, lease, disposition or
acquisition of interests in uncontaminated
real property (e.g., land and associated
buildings) for habitat preservation or wildlife
management, but not including any habitat
alteration.

B1.26 Siting, construction (including
expansion, modification, and replacement),
operation, and decommissioning of small
water treatment facilities, including facilities
for wastewater, potable water, surface water,
and sewage, with a total capacity that
generally does not exceed 250,000 gallons
per day. (Also see B6.9).

B1.27 Activities that are required to
deactivate a facility; i.e., disconnect utilities
such as water, steam, telecommunications,
and electrical power.

B1.28 Minor activities that are required to
place a facility in an environmentally safe
condition where there is no proposed use for

the facility. These activities would include,
but are not limited to, reducing surface
contamination, and removing materials,
equipment or waste, such as final defueling
of a reactor, where there are adequate
existing facilities for the treatment, storage,
or disposal of the materials, equipment or
waste. These activities would not include
conditioning, treatment or processing of
spent nuclear fuel, high-level waste, or
special nuclear materials.

B1.29 Siting, construction, operation, and
decommissioning of a small (generally less
than 10 acres in area) onsite disposal facility
for uncontaminated construction and
demolition waste. These wastes, as defined
in the Environmental Protection Agency’s
regulations under the Resource Conservation
and Recovery Act, specifically 40 CFR
243.101, include building materials,
packaging, and rubble.

B1.30 Transfer actions, in which the
predominant activity is transportation, and in
which the amount and type of materials,
equipment or waste to be moved is incidental
to the amount of such materials, equipment,
or waste that is already a part of ongoing
operations at the receiving site. Such
transfers are not regularly scheduled as part
of ongoing routine operations.

B1.31 Relocation of machinery and
equipment, such as analytical laboratory
apparatus, electronic hardware, maintenance
equipment, and health and safety equipment,
including minor construction necessary for
removal and installation, where uses of the
relocated items will be similar to their former
uses and consistent with the general missions
of the receiving structure.

B1.32 Restoration, creation, or
enhancement of small wetlands in
coordination with the cognizant Federal or
State regulators, and where other
environmental resources are not adversely
affected.

B1.33 Traffic flow adjustments to existing
roads at DOE sites (including, but not limited
to, stop sign or traffic light installation, and
adjusting direction of traffic flow).

11. Appendix B, section B2, is
amended by adding B2.6, to read as
follows:

B2. Categorical Exclusions Applicable to
Safety and Health.

* * * * *
B2.6 Packaging, transportation, and

storage of radioactive materials from the
public domain, in accordance with the
Atomic Energy Act upon a request by the
Nuclear Regulatory Commission or other
cognizant agency. Covered materials are
those for which possession and use by
Nuclear Regulatory Commission licensees
has been categorically excluded under 10
CFR 51.22(14) or its successors. Examples of
these radioactive materials (which may
contain source, byproduct or special nuclear
materials) are density gauges, therapeutic
medical devices, generators, reagent kits,
irradiators, analytical instruments, well
monitoring equipment, uranium shielding
material, depleted uranium military
munitions, and packaged radioactive waste
not exceeding 50 curies.
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12. Appendix B, section B3, is
amended to revise the introductory text
to paragraph B3.1, B3.3, B3.6, and
B3.10, and add new paragraphs B3.12
and B3.13, to read as follows:

B3. Categorical Exclusions Applicable to
Site Characterization, Monitoring, and
General Research.

B3.1 Onsite and offsite site
characterization and environmental
monitoring, including siting, construction (or
modification), operation, and dismantlement
or closing (abandonment) of characterization
and monitoring devices and siting,
construction, and associated operation of a
small-scale laboratory building or renovation
of a room in an existing building for sample
analysis. Activities covered include, but are
not limited to, site characterization and
environmental monitoring under CERCLA
and RCRA. Specific activities include, but are
not limited to:

* * * * *
B3.3 Field and laboratory research,

inventory, and information collection
activities that are directly related to the
conservation of fish or wildlife resources and
that involve only negligible habitat
destruction or population reduction.

* * * * *
B3.6 Siting, construction (or modification),

operation, and decommissioning of facilities
for indoor bench-scale research projects,
conventional laboratory operations (for
example, preparation of chemical standards
and sample analysis); small-scale research
and development projects; and small-scale
pilot projects to verify a concept before
demonstration actions. Construction (or
modification) will be within or contiguous to
an already developed area (where site
utilities and roads are available).

* * * * *
B3.10 Siting, construction, operation, and

decommissioning of a particle accelerator,
including electron beam accelerator with
primary beam energy generally less than 100
MeV, and associated beamlines, storage rings,
colliders, and detectors for research and
medical purposes, within or contiguous to an
already developed area (where site utilities
and roads are available), or internal
modification of any accelerator facility
regardless of energy that does not increase
primary beam energy or current.

* * * * *
B3.12 Siting, construction (including

modification), operation, and
decommissioning of microbiological and
biomedical diagnostic, treatment and
research facilities (excluding Biosafety Level-
3 and Biosafety Level-4; reference: Biosafety
in Microbiological and Biomedical
Laboratories, 3rd Edition, May 1993, U.S.
Department of Health and Human Services
Public Health Service, Centers of Disease
Control and Prevention, and the National
Institutes of Health (HHS Publication No.
(CDC) 93–8395)) including, but not limited
to, laboratories, treatment areas, offices, and
storage areas, within or contiguous to an
already developed area (where utilities and
roads are available). Operation may include
the purchase, installation, and operation of

biomedical equipment, such as commercially
available cyclotrons that are used to generate
radioisotopes and radiopharmaceuticals, and
commercially available biomedical imaging
and spectroscopy instrumentation.

B3.13 Performing magnetic fusion
experiments that do not use tritium as fuel,
with existing facilities (including necessary
modifications).

13. Appendix B, section B4, is
amended to revise paragraphs B4.1,
B4.2, B4.3, B4.6, B4.10, B4.11, B4.12
and B4.13, to read as follows:

B4. Categorical Exclusions Applicable to
Power Marketing Administrations and to all
of DOE with Regard to Power Resources.

B4.1 Establishment and implementation
of contracts, marketing plans, policies,
allocation plans, or acquisition of excess
electric power that does not involve: (1) the
integration of a new generation resource, (2)
physical changes in the transmission system
beyond the previously developed facility
area, unless the changes are themselves
categorically excluded, or (3) changes in the
normal operating limits of generation
resources.

B4.2 Export of electric energy as provided
by section 202(e) of the Federal Power Act
over existing transmission systems or using
transmission system changes that are
themselves categorically excluded.

B4.3 Changes in rates for electric power,
power transmission, and other products or
services provided by a Power Marketing
Administration that are based on a change in
revenue requirements if the operations of
generation projects would remain within
normal operating limits.

* * * * *
B4.6 Additions or modifications to

electric power transmission facilities that
would not affect the environment beyond the
previously developed facility area including,
but not limited to, switchyard rock grounding
upgrades, secondary containment projects,
paving projects, seismic upgrading, tower
modifications, changing insulators, and
replacement of poles, circuit breakers,
conductors, transformers, and crossarms.

* * * * *
B4.10 Deactivation, dismantling, and

removal of electric powerlines, substations,
switching stations, and other transmission
facilities, and right-of-way abandonment.

B4.11 Construction of electric power
substations (including switching stations and
support facilities) with power delivery at 230
kV or below, or modification (other than
voltage increases) of existing substations and
support facilities, that generally would not
involve the construction of more than 10
miles of new or relocation of more than 20
miles of existing electric powerlines or the
integration of a major new resource.

B4.12 Construction of electric powerlines
(less than 10 miles in length) that are not for
the integration of major new sources of
generation into a main transmission system.

B4.13 Reconstruction (upgrading or
rebuilding) and/or minor relocation of
existing electric powerlines less than 20
miles in length to enhance environmental
and land use values. Such actions include

relocations to avoid right-of-way
encroachments, resolve conflict with
property development, accommodate road/
highway construction, allow for the
construction of facilities such as canals and
pipelines, or reduce existing impacts to
environmentally sensitive areas.

14. Appendix B, section B5, is
amended to revise paragraphs B5.3,
B5.5, and B5.9 through B5.12 and
remove B5.13 through B5.16, to read as
follows:

B5. Categorical Exclusions Applicable to
Conservation, Fossil, and Renewable Energy
Activities

* * * * *
B5.3 Modification (but not expansion) or

abandonment (including plugging), which is
not part of site closure, of crude oil storage
access wells, brine injection wells,
geothermal wells, and gas wells.

* * * * *
B5.5 Construction and subsequent

operation of short crude oil, steam,
geothermal, or natural gas pipeline segments
between DOE facilities and existing
transportation, storage, or refining facilities
within a single industrial complex, if the
pipeline segments are within existing rights-
of-way.

* * * * *
B5.9 The grant or denial of any temporary

exemption under the Powerplant and
Industrial Fuel Use Act of 1978 for any
electric powerplant.

B5.10 The grant or denial of any
permanent exemption under the Powerplant
and Industrial Fuel Use Act of 1978 of any
existing electric powerplant other than an
exemption under (1) section 312(c) relating to
cogeneration, (2) section 312(l) relating to
scheduled equipment outages, (3) section
312(b) relating to certain state or local
requirements, and (4) section 312(g) relating
to certain intermediate load powerplants.

B5.11 The grant or denial of a permanent
exemption from the prohibitions of Title II of
the Powerplant and Industrial Fuel Use Act
of 1978 for any new electric powerplant to
permit the use of certain fuel mixtures
containing natural gas or petroleum.

B5.12 Workover (operations to restore
production, such as deepening, plugging
back, pulling and resetting lines, and squeeze
cementing) of an existing oil, gas, or
geothermal well to restore production when
workover operations will be restricted to the
existing wellpad and not involve any new
site preparation or earth work that would
disturb adjacent habitat.

15. Appendix B, section B6, is
amended to revise the introductory text
to paragraph B6.1, paragraph B6.1(b) &
(j), B6.4, and B6.5 and add paragraph
B6.9, to read as follows:

B6. Categorical Exclusions Applicable to
Environmental Restoration and Waste
Management Activities

B6.1 Small-scale, short-term cleanup
actions, under RCRA, Atomic Energy Act, or
other authorities, generally less than 5
million dollars in cost and 5 years duration,
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to reduce risk to human health or the
environment from the release or threat of
release of a hazardous substance, including
treatment (e.g., incineration), recovery,
storage, or disposal of wastes at existing
facilities currently handling the type of waste
involved in the action. These actions include,
but are not limited to:

* * * * *
(b) Removal of bulk containers (for

example, drums, barrels) that contain or may
contain hazardous substances, pollutants,
contaminants, CERCLA-excluded petroleum
or natural gas products, or hazardous wastes
(designated in 40 CFR Part 261 or applicable
state requirements), if such actions would
reduce the likelihood of spillage, leakage,
fire, explosion, or exposure to humans,
animals, or the food chain;

* * * * *
(j) Segregation of wastes that may react

with one another or form a mixture that
could result in adverse environmental
impacts;

* * * * *
B6.4 Siting, construction (including

modification), operation, and
decommissioning of a small facility
(generally not to exceed an area of 50,000
square feet) within or contiguous to an
already developed area (where site utilities
and roads are developed) for storage of waste,
other than high-level radioactive waste,
generated onsite or resulting from activities
connected to site operations. These actions
do not include the storage of spent nuclear
fuel.

B6.5 Siting, construction (or modification
or expansion), operation, and
decommissioning of an onsite facility for
characterizing and sorting previously
packaged waste or for overpacking waste,
other than high-level radioactive waste, if
operations do not involve unpacking waste.
These actions do not include waste storage
(covered under B6.4, B6.6 and C16) or the
handling of spent nuclear fuel.

* * * * *
B6.9 Small-scale temporary measures to

reduce migration of contaminated
groundwater, including the siting,
construction, operation, and
decommissioning of necessary facilities.
These measures include, but are not limited
to, pumping, treating, storing, and reinjecting
water and installing underground barriers.
(Also see B1.26.)

16. Appendix C is amended by
revising the Table of Contents entries
C1, C4, C7, C9, C10, C11, C14 and C16
to read as follows:

Appendix C to Subpart D of Part 1021–
Classes of Actions That Normally
Require EAs But Not Necessarily EISs

C1 [Reserved]

* * * * *

C4 Upgrading and constructing electric
powerlines

* * * * *
C7 Allocation of electric power, no major

new generation resource/major changes in
operation of generation resources/major new
loads

* * * * *
C9 Restoration, creation, or enhancement

of large wetlands.
C10 [Reserved]
C11 Siting/construction/operation/

decommissioning of low- or medium-energy
particle acceleration facility with primary
beam energy generally greater than 100 MeV.

* * * * *
C14 Siting/construction/operation of

water treatment facilities generally greater
than 250,000 gallons per day capacity

* * * * *
C16 Siting/construction/operation/

decommissioning of large waste storage
facilities (not high-level radioactive waste,
spent nuclear fuel)

17. Appendix C to Subpart D of Part
1021 is amended by removing and
reserving paragraphs C1 & C10 and by
revising C4, C7, C9, C11, C14 and C16,
to read as follows:

C1 [Removed and Reserved]

* * * * *
C4 Upgrading (reconstructing) an existing

electric powerline generally more than 20
miles in length or constructing a new electric
powerline generally more than 10 miles in
length.

* * * * *
C7 Establishment and implementation of

contracts, policies, marketing plans, or
allocation plans for the allocation of electric
power that do not involve (1) the addition of
new generation resources greater than 50
average megawatts, (2) major changes in the
operating limits of generation resources
greater than 50 average megawatts, or (3)
service to discrete new loads of 10 average
megawatts or more over a 12 month period.
This applies to power marketing operations
and to siting, construction, and operation of
power generating facilities at DOE sites.

* * * * *
C9 Restoration, creation, or enhancement

of large wetlands, or small wetlands where
these actions may adversely affect other
environmental resources.

C10 [Removed and Reserved]
C11 Siting, construction (or major

modification), operation, and
decommissioning of a low- or medium-
energy (but greater than 100 MeV primary
beam energy) particle acceleration facility,
including electron beam acceleration
facilities, and associated beamlines, storage
rings, colliders, and detectors for research
and medical purposes, within or contiguous
to an already developed area (where site
utilities and roads are available).

* * * * *

C14 Siting, construction (or expansion),
and operation of water treatment facilities
generally exceeding 250,000 gallons per day,
including facilities for wastewater, potable
water, and sewage.

* * * * *
C16 Siting, construction (including

modification to increase capacity), operation,
and decommissioning of packaging and
unpacking facilities (that may include
characterization operations) and large storage
facilities (generally greater than 50,000
square feet in area) for waste, except high-
level radioactive waste, generated onsite or
resulting from activities connected to site
operations. These actions do not include
storage, packaging, or unpacking of spent
nuclear fuel. [Also see B6.4, B6.5, and B6.6.]

18. Appendix D is amended to revise
the Table of Contents entries for D1, D7,
and D10 to read as follows:

Appendix D to Subpart D of Part 1021–
Classes of Actions That Normally
Require EISs

D1 Strategic Systems

* * * * *
D7 Allocation of electric power, major

new generation resources/major changes in
operation of generation resources/major loads

* * * * *
D10 Siting/construction/operation/

decommissioning of major treatment, storage,
and disposal facilities for high-level waste
and spent nuclear fuel

* * * * *
19. Appendix D to Subpart D of Part

1021 is amended by revising paragraphs
D1, D7 and D10, to read as follows:

D1 Strategic Systems, as defined in DOE
Order 430.1, ‘‘Life-Cycle Asset Management,’’
and designated by the Secretary.

* * * * *
D7 Establishment and implementation of

contracts, policies, marketing plans or
allocation plans for the allocation of electric
power that involve (1) the addition of new
generation resources greater than 50 average
megawatts, (2) major changes in the operating
limits of generation resources greater than 50
average megawatts, or (3) service to discrete
new loads of 10 average megawatts or more
over a 12 month period. This applies to
power marketing operations and to siting
construction, and operation of power
generating facilities at DOE sites.

* * * * *
D10 Siting, construction, operation, and

decommissioning of major treatment, storage,
and disposal facilities for high-level waste
and spent nuclear fuel, including geologic
repositories, but not including onsite
replacement or upgrades of storage facilities
for spent nuclear fuel at DOE sites.

* * * * *
[FR Doc. 96–3631 Filed 2–16–96; 8:45 am]
BILLING CODE 6560–01–P
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DEPARTMENT OF ENERGY 

10 CFR Part 1021 

RIN 1901-AA67 

National Environmental Policy Act 

Implementing Procedures 


AGENCY: Department of Energy. 

ACTION: Final rule. 


SUMMARY: The Department of Energy 
(DOE) is amending its existing 
regulations governing compliance with 
the National Environmental Policv Act 
(NEPA). The amendments incorp&ate 
changes that improve DOE's efficiency 
in implemefiting NEPA requirements by 
reducing costs and preparation time 
while maintaining quality, consistent 
with the DOE Secretarial Policy 
Statement on NEPA issued in June 1994. 
These amendments also incorporate 
changes necessary to conform to recent 
changes in DOE's missions, programs. 
and policies that have evolved in 
response to changing national priorities 
since the current regulations were 
issued in 1992. 
EFFECTIVE DATE: These amendments to 
the rule will become effective August 8. 
1996. 
FOR FURTHER INFORMATION CONTACT: 
Carol Borgstrom, Director, Office of 

NEPA Policy and Assistance. EH-42. 

U.S. Department of Energy, 1000 
Independence Avenue, SW., 
Washington, DC 20585-01 19, (202) 586- 
4600 or leave a message at (800) 472- 
2756. 

SUPPLEMENTARY INFORMATION: 

I. Background 
The National ~nvironmental Policy 

Act of 1969 (42 USC 4321 et seq.) 
requires that Federal agencies prepare 
environmental impact statements for 
major Federal actions that may 
"significantly affect the quality of the 
human environment." NEPA also 
created the President's Council on 
Environmental Quality (CEQ), which 
issued regulations in 1978 
implementing the procedural provisions 
of NEPA. Among other requirements, 
the CEQ NEPA regulations (40 CFR 
parts 1500-1 508) require Federal 
agencies to adopt their own 
implementing procedures to 
supplement the Council's regulations. 
DOE'S current NEPA implementing 
regulations were promulgated in 1992 
(57 FR 15122, April 24, 1992) and are 
codified at 10 CFR part 102 1. 

On February 20, 1996, DOE published 
a proposed rulemaking that would 
revise its existing NEPA implementing 
regulations (6 1 FR 64 14). Publication of 

the Notice of Proposed Rulemaking 
began a 45-day public comment period 
that originally ended on April 5, 1996. 
In response to requests, the comment 
period was subsequently reopened on 
April 19,1996 (61 FR 17257), and 
extended until May 10, 1996. As part of 
the notice and comment process and 
also in response to requests, DOE held 
a public hearing on the proposed 
amendments on May 6, 1996. Comments 
were received from approximately 39 
sources, including Federal and state 
agencies, public interest groups, other 
organizations, and individuals. Seven 
commenters also spoke at the public 
hearing. Copies of all written comments 
and the transcript of the public hearing 
have been provided to CEQ and are 
available for public inspection at the 
DOE Freedom of Information Reading 
Room, Room 1E-190, Forrestal 
Building, 1000 Independence Avenue, 
SW.. Washintzton. DC 20585. (202) 586- - . . .  . 
6020. 

The amendments revise subuarts A. C 
A~ ~- . 

and D of the existing regulations. 
Among the changes are various 
revisions to the lists of "typical classes 
of actions" (appendices A, B, C, and D 
to subpart D), including the addition of 
new categorical exclusions, 
modifications that expand or remove 
existing categorical exclusions, and 
clarifications. Other changes pertain to 
the DOE requirement for an 
implementation plan for each 
environmental impact statement and 
DOE's required content for findings of 
no significant impact. DOE is also 
clarifymg its public notification 
requirements for records of decisions. 

DOE is continuing to consider its 
proposed amendments to subpart D that 
relate to the Federal power marketing 
administrations. Accordingly, as 
described in a separate Notice published 
elsewhere in this issue, DOE will reopen 
the public comment period on the 
proposed amendments to subpart D that 
apply primarily to power marketing 
activities (B4.1, B4.2, B4.3, B4.6. B4.10. 
B4.11, B4.12, B4.13, C4, C7, and D7). 
This final rule addresses the remainder 
of the proposed amendments. 

This Notice adopts the amendments 
proposed in the Notice of Proposed 
Rulemaking (except for the power 
marketing classes of actions listed 
above), with certain changes discussed 
below, and amends the existing 
regulations at 10 CFR Part 1021. Copies 
of the final amendments to the rule are 
available upon request from the 
information contact listed above. 

In accordance with the CEQ NEPA 
regulations, 40 CFR 1507.3, DOE has 
consulted with CEQ regarding these 
final amendments to the DOE NEPA 

rule. CEQ has found that the 
amendments conform with NEPA and 
the CEQ regulations and has no 
objection to their promulgation. 

11. Statement of Purpose 

The amendments to the DOE NEPA 
regulations are intended to improve the 
efficiency of DOE's implementation of 
NEPA by clarifying and streamlining 
certain DOE requirements, thereby 
reducing implementation costs and 
time. This goal is consistent with the 
DOE Secretarial Policy Statement on 
NEPA uune 1994), which encourages 
actions to streamline the NEPA process 
without sacrificing quality and to make 
the process more useful to decision 
makers and the public. Full compliance 
with the letter and spirit of NEPA is an 
essential priority for DOE. In addition, 
DOE's missions, programs, and policies 
have evolved in response to changing 
national priorities since the current DOE 
NEPA regulations were issued in 1992. 
and DOE needs to make conforming 
changes in its NEPA regulations, e.;., to 
provide efficient NEPA procedures for 
waste management and property 
transfer actions, which are occurring 
with increasing frequency. 

111. Comments Received and DOE'S 
Responses 

DOE has considered and evaluated 
the comments received during the 
public comment period. Many revisions 
suggested in these comments have been 
incorporated into the final amendments 
to the rule. The following discussion 
describes the comments received. 
provides DOE's responses to the 
comments, and describes any resulting 
changes to the proposed amendments. 
As a result of changes made in response 
to comments, several number 
designations of classes of actions have 
been changed in the final rule; section 
references, unless otherwise indicated, 
are to those in the proposed 
amendments. 

Several commenters expressed overall 
support for DOE's efforts to increase 
efficiency and reduce NEPA compliance 
costs. One Federal agency (the Food and 
Drug Administration) and one state 
agency (the Virginia Department of 
Environmental Quality) stated that they 
had no objections to DOE's proposed 
amendments. No comments or only 
positive comments were received on the 
following proposed amendments to 
subpart D of the rule: Integral element 
B(1). B1.8, B1.18. B1.21. B1.31. B3.3. 
and Dl. These proposed amendments, 
therefore, remain unchanged in the final 
rulemaking, and are not discussed 
further. 

-+-----
L 



Federal Register / Vol. 61, No. 132 / Tuesday, July 9, 1996 / Rules and Regulations 36223 

A. Procedural Comments 	 the CEO reeulations to set forth in the 
A few commenters addressed preambie ;detailed, individualized 

procedural aspects of this rulemaking. for its finding of 
Specifically, one commenter stated that significant impact for each of the 

of actions in appendices A and B,butpublic N~~~~ of proposed ~ ~ l ~ ~ a k i ~ ~  
was inadequate. DOE notes that the 
Notice of Proposed Rulemaking was 
published in the Federal Register on 
February 20, 1996. In addition, the 
Notice was to than 400 

and was made forreview and comment through the World 
Wide Web at DOE's NEPA Web Site. 

that its effort to the
public of its proposed rulemaking was 
sufficient. 

In addition, two cornrnenters 
requested that public hearings 
On the proposed rulemaking at locations 
in close proximity to various DOE 
facilities and a reopening of the 
comment period until 90 days after 
publication of the ~ h e d u l e  for public 
hearings. Other commenters also asked 
that the comment period be reopened. 

In response, DOE reopened the 
comment period from April 19, 1996, 
through May 10, 1996. Further, as 
described in a separate Notice published 
elsewhere in this issue. DOE will again 
reopen the comment period, but only on 
the proposals to modify the typical 
classes of actions pertaining primarily to 

. power marketing activities. DOE also 
--=-/	held a public hearing in Washington, 

DC.. on May 6, 1996, with 
accommodations for commenters who 
wished to present their views by 
conference telephone call from DOE 
regional offices throughout the United 
States. 

DOE has fully considered all oral and 
written comments received through May 
10, 1996. DOE believes that it has 
provided sufficient and appropriate 
public participation opportunities in its 
proposed rulemaking, and does not 
believe that additional hearings or an 
additional 90-day comment period on 
the entire proposed rulemaking is 
necessary. 

Two commenters questioned the 
procedures DOE followed in 
determining that the proposed new and 
modified categorical exclusions would 
result in no significant impact, and 
indicated the need for documentation of 
this finding for each categorical 
exclusion in addition to the statement 
that appears in the preamble to the 
proposed rulemaking. In accordance 
with the CEQ regulations (40 CFR 
1508.4), DOE initiated this rulemaking, 
in part, to define those classes of actions 
that DOE has found to have no 
significant effect on the human 
environment, either individually or 
cumulatively. DOE is not required by 

provides an overall finding in Section 
m.F1 

One commenter requested that DOE 
prepare an environmentalimpact 
statement addressing the cumulative 
impacts of the proposed amendments, 
Two other commenters stated that an 
environmental assessment was 
necessary to determine the 
proposed amendments constituted a 
major Federal action. 

DOE believes that its proposal to 
amend its NEPA implementing 
regulations falls within the categorical 
exclusion for procedural rulemaking (10 
CFR part 1021, appendix A to subpart 
D, categorical exclusion A6). DOE'S 
NEPA regulations prescribe the process 
under which the Department examines 
the environmental impacts of its 
proposed actions. The regulations do 
not set out substantive criteria for 

a decision on a particular 
action, and thus are procedural only. 
For this reason, these amendments to 
the DOE NEPA regulations are properly 
excluded from NEpA documentation 
re uirements. See also Section 1V.A. Brie cornenter requested that DOE 
impose a moratorium on privatization 
pending completion of public hearings 
and an environmental impact statement 
on the proposed amendments. This 
request is outside the scope of this 
rulemaking, and DOE does not believe 
that the scope, which is restricted to 
DOE'S proposed changes to 10 CFR part 
1021, should be expanded. Any 
moratorium on privatization activities 
should be determined on the basis of the 
particular facts and circumstances and 
not in this rulemaking. 

A commenter disagreed with DOE'S 
statement in the preamble to the 
proposed rule that a review under the 
Unfunded Mandates Reform Act was 
not required because the DOE NEPA 
regulations affect only DOE. The 
commenter stated that many DOE 
facilities and actions have profound 
effects on other government agencies 
and the private sector. While DOE 
recognizes that its activities do affect 
other government agencies and the 
private sector, its regulations to 
implement the procedural provisions of 
NEPA impose obligations only on DOE, 
not on any state, local, or tribal 
government or on the private sector. 
Thus, further review by DOE under the 
Unfunded Mandates Reform Act is not 
required, and DOE is reiterating in this 
final rule its previous finding in the 
proposed rule. See Section 1V.G. 

B. General Comments on Prooosed 
Amendments 
Comments on Public Involvement 
Opportunities 

Many commenters stated that the 
proposals regarding implementation 
plans, records of decision, and additions 
and modifications to the list of 
categorical exclusions would have the 
effect of reducing the public's 
knowledge of, and opportunities to 
participate in, DOE's decision making 
process. One commenter expressed 
concern that new and modified 
categorical exclusions would reduce the 
range of DOE actions subject to 
meaningful environmental review. 

In proposing certain streamlining 
amendments to subpart C, DOE 
carefully weighed the benefits of 
improved efficiency against the 
acknowledged reduction in public 
information. DOE has reconsidered each 
such proposal in light of public 
comments and made some adjustments, 
as described below in Section m.D. 

However, with regard to categorical 
exclusions, while the CEQ regulations 
encourage public participation in the 
NEPA process, they also direct agencies 
to use categorical exclusions (which, by 
definition, have no significant impact 
on the environment. either individually 
or cumulatively) to reduce paperwork 
(40 CFR 1500.4(p)) and delays (40 CFR 
1500.5&)). Consistent with this 
streamlining approach, the CEQ 
regulations do not provide for public 
participation in an agency's 
determination that a particular proposed 
action is categorically excluded. 

DOE is amending its list of categorical 
exclusions by adding certain DOE 
classes of actions and modifying or 
clarifying other classes of actions 
currently on its list of categorical 
exclusions. In doing so, DOE has 
determined that these classes of actions 
do not have significant impacts on the 
environment, either individually or 
cumulatively. See Section 1II.F below. 
Thus, for these particular classes of 
actions, the environmental review that 
the commenter requested would not be 
meaningful in terms of evaluating 
significant impacts to the environment. 
DOE believes that it will serve 
environmental concerns and the 
public's interest best by focusing its 
efforts on the careful analysis of those 
actions that actually have the potential 
for significant impact. 

DOE has considered comments on the 
merits of each proposed categorical 
exclusion amendment as discussed in 
Section III.F, but has decided generally 
to proceed with listing and modifying 
categorical exclusions, with the 
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knowledge that in some respects doing 
so would diminish opportunities for 
public involvement or information 
sharing. 

Comments Outside the Scope of 
Proposed Rulemaking 

DOE proposed changes to specific 
sections of its NEPA implementing 
procedures. DOE considers any 
comments received regarding the 
proposed changes to be within the scope 
of this rulemaking and has addressed 
such comments in this final rulemaking. 

DOE received several comments that 
it considers to be outside the scope of 
this rulemaking. These include 
suggested modifications to provisions of 
the existing DOE NEPA regulations 
other than those DOE is proposing to 
modify or expand, suggestions for 
additional categorical exclusions, 
suggestions for broad changes to the 
DOE NEPA process, and comments on 
particular DOE proposed actions and 
DOE policies or procedures not related 
to DOE'S NEPA regulations. Such 
comments are briefly discussed below. 

Suggested Changes to Other Provisions 
of Existing DOE NEPA Regulations 

Some commenters suggested changes 
to provisions of existing DOE NEPA 
regulations in addition to provisions 
that DOE proposed to modify or expand. 
These commenters sought changes to 
§§ 102 1.2 16 (Procurement. financial 
assistance, and joint ventures), 1021.301 
(Agency review and public 
participation). 1021.410 (Application of 
categorical exclusions (classes of actions 
that normally do not require EAs or 
EISs)), and B3.11 (Outdoor tests and 
experiments on materials and 
equipment components). While DOE is 
not considering such changes to its 
NEPA regulations at this time, DOE is 
taking these suggestions under 
advisement and may address them in a 
future rulemaking. 

Suggestions for 
Exclusions 

A few commenters offered suggestions 
for additional categorical exclusions to 
cover facility deactivation activities; 
onsite transportation of packaged spent 
nuclear fuel or transuranic waste; onsite 
transportation of hazardous, mixed, and 
radioactive waste; relocation or 
reconfiguration of existing facilities, 
buildings, and operations within and 
between DOE sites; replacement of 
existing facilities in kind and in place; 
and treatment or disposal of hazardous 
waste at an existing offsite permitted 
facility. To the extent that these 
suggestions were not addressed in 
DOE'S proposed additions and 

modifications to its list of typical classes 
of action, DOE considers them to be 
outside the scope of this rulemaking. 
DOE is taking these suggestions under 
advisement and may address them in a 
future rulemaking. 

Suggested Changes NEPA 
Process 

Other COmmenters offered general 
suggestions for what they considered to 
be improvements to the DOE NEPA 
process; topics included the codification 
of DOE's enhanced public involvement 
procedures, improvement of DOE'S 
notification procedures, the timing of 
NEPA actions, page limits for DOE 
environmental impact statements, 
coordination with state historic 
preservation officers, actions taken 
under consent orders, defining when the 
choice of reasonable alternatives 
becomes limited, use of "worst case" 
scenarios in NEPA documents, and 
delegation of decision making authority. 
One commenter requested that DOE 
ensure that its implementing rules and 
related policies, orders, and procedures 
are not applied unnecessarily to actions 
that are not ,,major Federal actions.M 
Although these comments are outside 
the scope of DOE'S proposed 
rulemaking, DOE may consider these 
suggestions in a future rulemaking. 

Comments NEPA 
Regu1ati0ns 

A few commenters offered comments 
that are related to particular DOE 
proposed actions or other DOE policies 
and procedures. These include 
comments regarding whistleblower 
protection, privatization of DOE 
facilities, hearings on the Multi-Purpose 
Canister Environmental Impact 
Statement, management of spent nuclear 
fuel, cleanup of contaminated sites, 
Federal Acquisition Regulations, the 
Waste Management Programmatic 
Environmental Impact Statement, and 
contractor oversight. Because these 
comments relate to specific DOE actions 
and not to DOE's procedures for NEPA 
compliance, DOE finds these comments 
to be outside the scope of this 
rulemaking. Accordingly, they were not 
considered in developing the final rule. 

Other 
One comrnenter stated that DOE 

should provide language in the rule that 
requires all DOE NEPA documents to 
substantiate compliance with all 
applicable environmental laws. 
Executive Orders, and other similar 
requirements. DOE notes that it must 
comply with all applicable 
environmental laws, Executive Orders, 
and similar requirements. With respect 

to the application of the categorical 
exclusions in appendix B to subpart D, 
DOE'S NEPA regulations currently 
require that a proposed action must be 
one that would not "[tlhreaten a 
violation of applicable statutory. 
regulatory, or permit requirements for 
environment, safety, and health" in 
order to fit within a categorical 
exclusion (appendix B to subpart D, 
integral element B(1)). 

One commenter objected to 
documenting the application of 
categorical exclusions to each and every 
activity that DOE undertakes; on the 
other hand, several commenters 
suggested the need for documentation to 
ensure that the integral elements 
(appendix B, B (1) through B(4) to 
subpart D of DOE'S NEPA regulations) 
were properly considered and 
cumulative impacts would not result. 
DOE notes that neither the CEQ nor 
DOE NEPA regulations, nor DOE'S 
internal NEPA procedures, require 
documenting the application of 
categorical exclusions (DOE Order 
451.1, Section 5(d)(2)). The appropriate 
NEPA Compliance Officer is responsible 
for the proper application of categorical 
exclusions. 

Another commenter stated that DOE 
should regularly prepare a list of the 
actions to which categorical exclusions 
were applied and make that list 
available to the public. DOE recognizes 
the value in informing the interested 
and affected public around DOE sites of 
its activities at those sites. However, a 
requirement for the periodic publication 
of a list of activities that have been 
categorically excluded would tend to 
undermine CEQ's strategy of using 
categorical exclusions to streamline the 
NEPA process. 

One commenter stated that DOE'S 
environmental review processes for 
compliance with NEPA and the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA) should be integrated. 
Another commenter expressed concern 
that the proposed amendments did not 
adequately address DOE'S current policy 
on compliance with NEPA for CERCLA 
actions, as set forth in the Secretarial 
Policy Statement on NEPA (June 1994). 

Under the current policy, DOE will 
rely on the CERCLA process for review 
of actions to be taken under CERCLA 
and will address NEPA values and 
public involvement procedures in its 
CERCLA processes to the extent 
practicable. DOE may choose, however, 
after consultation with stakeholders and 
as a matter of policy, to integrate the 
NEPA and CERCLA processes for 
specific proposed actions. The CERCLN 
NEPA policy is applied on a case-by- 

-
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case basis, and DOE is satisfied that the 
new approach is clear and working 
adequately as a matter of policy that 
does not warrant codification in the 
regulations. 

One commenter asked whether DOE 
should consider NEPA to be sufficiently 
specific and detailed to warrant the 
commitment to the "letter" of NEPA 
that DOE stated in its preamble to the 
proposed amendments. The commenter 
stated that such a commitment can 
create unnecessary concerns about the 
degree to which the responsibility for 
decision making can be delegated and 
justify unnecessarily restrictive and 
arbitrary decisions. While DOE agrees 
that the statute itself imposes few 
specific requirements, DOE believes that 
it is important to stress its commitment 
to complying with the express 
requirements, as well as with the intent 
of the statute to preserve, protect, and 
enhance the environment. 

C. Comments on Amendments to 
Subpart A-General 

Section 102 1.105 Oversight of Agency 
NEPA Activities 

One commenter expressed concern 
that the Office of NEPA Policy and 
Assistance was being eliminated and 
that the amendment proposed that 

; oversight of DOE NEPA activities would 
c 7 

be assumed by the Assistant Secretary 
for Environment, Safety and Health. 

The oversight of DOE's NEPA 
activities has been and continues to be 
conducted by the Assistant Secretary for 
Environment, Safety and Health. On 
December 18, 1994, the office under the 
Assistant Secretary with specific 
responsibility for NEPA activities was 
renamed the Office of NEPA Policy and 
Assistance (formerly the Office of NEPA 
Oversight). The only modification to 
this section is a conforming change to 
incorporate the new name for the office. 

D. Comments on Amendments to 
Subpart C-Implementing Procedures 

Section 102 1.312 EIS Implementation 
Plan 

DOE received several comments 
supporting and several comments 
opposing the proposal to eliminate the 
requirement to prepare an 
implementation plan for every 
environmental impact statement. 

Several commenters expressed 
concern that the public's opportunity 
for involvement would be reduced if an 
implementation plan were not prepared 
for every environmental impact 
statement. They stated that 
implementation plans provide an 
opportunity for the public to see how 
scoping comments will be addressed in 
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the environmental impact statement, to 
formulate options and comments, to 
review contractor disclosure statements, 
and to keep the environmental impact 
statement on track. One commenter 
stated that the public has valuable 
insight to provide. Another commenter 
suggested-that implementation plans are 
useful educational tools and an 
excellent introduction to the DOE NEPA 
process. 

As discussed above in Section 1II.B. 
DOE weighed the benefits of improved 
efficiency from eliminating the 
implementation plan requirement 
against the acknowledged reduction in 
publicly available information. After 
considering all the comments received, 
DOE determined that because the public 
has the opportunity to provide 
comments on the scope of an 
environmental impact statement and 
can see how scoping comments were 
addressed and considered in the draft 
environmental impact statement, the 
value to the public and DOE of 
continuing the requirement for an 
implementation plan does not justify 
the cost, time, and resources required in 
preparing an implementation plan for 
every environmental impact statement. 

With respect to contractor disclosure 
statements, DOE stated in the preamble 
to the proposed amendments that it 
would continue to prepare and require 
the execution of such statements by 
contractors, as required by 40 CFR 
1506.5(c) of the CEQ regulations. In 
response to comments, however, DOE 
will include the contractor disclosure 
statements in draft and final 
environmental impact statements, and 
has modified 10 CFR 102 1.3 10 
accordingly. 

One commenter stated that 
eliminating the implementation plan 
requirement will preclude requests from 
interested parties for environmental 
assessments and environmental impact 
statements before the agency proceeds 
with actions. Because an 
implementation plan is prepared after a 
decision has been made to prepare an 
environmental impact statement, and is 
not prepared at all for environmental 
assessments. DOE believes that 
eliminating the implementation plan 
requirement will not have any effect on 
the public's ability to request an 
environmental impact statement or an 
environmental assessment. 

While some commenters supported 
eliminating the implementation plan 
requirement, they requested that notes 
from public scoping meetings be made 
available in public reading rooms or that 
DOE prepare a detailed administrative 
record of the disposition of public 
scoping comments and make it available 
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to the public upon request. Another 
commenter, although supportive of the 
proposed amendment, suggested that 
DOE include a response to public 
scoping comments in the draft 
environmental impact statement. 

DOE believes that the purpose in 
eliminating the implementation plan 
requirement (i.e.. to achieve cost and 
time savings without meaningfully 
reducing public involvement in the DOE 
environmental impact statement 
process) would not be served by 
adopting the alternative suggestions 
(preparing a detailed administrative 
record or including a response to public 
scoping comments in a draft 
environmental impact statement) in 
place of the implementation plan 
requirement. The public scoping 
process under DOE's amended rule fully 
complies with the CEQ NEPA 
regulations, which require only that 
draft environmental impact statements 
be prepared in accordance with the 
scope decided upon in the scoping 
process (40 CFR 1502.9(a)). 

One commenter stated that the 
environmental impact statement 
implementation plan should be 
optional. DOE agrees and intends for the 
elimination of the implementation plan 
requirement to have the effect of making 
such plans optional. 

Finally. in its proposal to eliminate 
the requirement to prepare an 
implementation plan for an 
environmental impact statement, DOE 
inadvertently omitted making a 
corresponding change to 5 102 1.3 1 1 (0, 
which included a reference to the EIS 
implementation plan. Section 
102 1.3 1 1(0 has now been removed from 
the final rule; paragraph (g)has been 
redesignated accordingly. 

Section 1021.31 5 Records of Decision 
Section 1021.315(c). Commenters 

opposed two aspects of this proposed 
amendment. First, some comrnenters 
expressed concern that DOE's proposal 
to allow publication in the Federal 
Register of a brief summary and notice 
of availability of a record of decision. 
rather than the full text, would shift to 
the public the cost of obtaining copies 
of a record of decision, and would not 
assure timely availability of the record 
of decision. Another commenter 
suggested that any savings achieved 
from not publishing the full text of a 
record of decision in the Federal 
Register would not be suff~cient to 
justify the public's increased burden in 
seeking a record of decision. DOE has 
reconsidered the proposal in light of the 
commenters' concerns, and has decided 
that the cost-savings do not justify the 
burden associated with the proposed 
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change. Therefore, DOE will continue to 
publish the full text of records of 
decision in the Federal Register. 

Second, commenters also expressed 
concern about the proposed clarification 
to 5 1021.315(c) that, if a decision has 
been publicized by other means (e.g., 
press release or announcement in local 
media), DOE need not defer taking 
action until its record of decision has 
been published in the Federal Register. 
The commenters suggested that these 
other means of communication were not 
as reliable, accurate, easily available, or 
effective as the Federal Register. 

This amendment is a clarification, not 
a substantive change, to DOE's 
regulations. Section 1021.31 5(b) 
currently states that "No action shall be 
taken until the decision has been made 
public." One way to make a decision 
public is to publish the record of 
decision in the Federal Register, but 
decisions can be made public in other 
ways, such as through press releases or 
announcements in local media. DOE's 
proposed amendment merely clarifies 
the practice that DOE has followed 
previously under which DOE may 
proceed with an action after its decision 
has been made public but before that 
decision is published in the Federal 
Register. DOE needs to retain the ability 
to implement an action after making the 
record of decision public, but before 
publication of that decision in the 
Federal Register, in those instances 
when timing is critical. 

One commenter questioned whether 
DOE was proposing to implement an 
action before the decision is articulated 
in writing and signed. DOE is not 
making such a proposal. To clarify this 
point, DOE has modified the final 
language in a new 5 1021.315(d) by 
indicating that DOE may implement a 
decision if the record of decision has 
been signed and the decision and the 
availability of the record of decision 
have been made public. 

Another commenter indicated 
confusion over DOE's proposal to 
modify 5 102 1.3 15 (c) rather than 
5 102 1.315(b). In response, and to 
provide further clarification, DOE has 
moved the second sentence from current 
5 1021.315(b) to begin a new 
5 1021.315(d), and added to the new 
subsection (d) the language previously 
proposed for 1021.315(c), as modified 
above. Section 1021.315(c) remains as in 
the current regulation, and current 
5 1021.315(d) is now 5 1021.315(e). 
Pertinent sections of 1021.315 are now 
changed as follows: 

(a) (no change) 
(b)If DOE decides to take action on 

a proposal covered by an EIS, a ROD 
shall be prepared as provided at 40 CFR 

1505.2 (except as provided at 40 CFR 

1506.1 and 5 1021.211 of this part). 


(c) (no change) 
(d)No action shall be taken until the 

decision has been made public. DOE 
may implement the decision before the 
ROD is published in the Federal 
Register if the ROD has been signed and 
the decision and the availability of the 
ROD have been made public by other 
means (e.g., press release, 
announcement in local media). 

(e) DOE may revise a ROD at any time, 
so long as the revised decision is 
adequately supported by an existing. 
EIS. A revised ROD is subject to the 
provisions of paragraphs (b), (c), and (d) 
of this section. 

Section 1021.322 Findings of No 

Significant Impact 


Section 1021.322@)(1).Under the 
proposed amendment. and in 
accordance with 40 CFR 1508.13. DOE 
would either incorporate the 
environmental assessment by reference 
in a finding of no significant impact and 
attach the environmental assessment, or 
summarize the environmental 
assessment in the finding. A few 
commenters supported the proposal to 
remove the requirement to summarize 
the environmental assessment in the 
finding of no significant impact in all 
cases. Others expressed concern that 
DOE was proposing to eliminate 
information that is currently being 
provided to the public. 

This proposal is intended to eliminate 
redundancy by requiring either the 
attachment of an environmental 
assessment to the related finding of no 
significant impact or the inclusion of a 
summary of an environmental 
assessment in the related finding of no 
significant impact, but not both. This 
would change DOE's current practice of 
summarizing the environmental 
assessment in,each finding of no 
significant impact and also attaching the 
environmental assessment to the finding 
of no significant impact. For a finding 
of no significant impact published in 
the Federal Register, it would be 
necessary to summarize the 
environmental assessment in the finding 
of no significant impact, because the 
environmental assessment would not be 
published in the Federal Register. 

E. General Comments on Subpart D-
Typical Classes of Actions 

Many of the commenters suggested, 
both generally and with regard to 
specific proposed amendments to 
classes of actions in subpart D, that 
DOE'S terminology was too vague or 
subjective to adequately define classes 
of actions. For example, commenters 

objected to DOE's use of such terms as 

"small-scale," "short-term," "minor," 

and "generally," among others, as being 

too imprecise. On the other hand, where 

DOE had proposed using specific 

quantities to aid in defining a class of 

actions (e.g., 50,000 square feet of area 

and 100 MeV (million electron-volts) of 

energy), commenters asked why DOE 

had picked the proposed value rather 

than any other, and how DOE could 

justify such apparent precision. 

DOE has considered all such 

comments in the context of the 

individual proposed amendments to 

subpart D classes of actions presented in 

Section III.F, below. To provide 

additional information and to simplify 

the more specific discussions, DOE is 

providing the following general 

res onse.
JOEformulates subpart D classes of 
actions based on DOE's experience, 
other agencies' experience as reflected 
in their NEPA procedures, technical 
judgments regarding impacts from 
actions, and public comments on a 
proposed rule. To minimize subjectivity 
in interpretation, DOE uses both 
numerical values of quantities (which 
have clear meaning) and descriptive 
words such as "minor" and "small- 
scale," which suggest the smaller 
actions in a class, not the larger. DOE ,-----
also uses examples, both to clarify that 
the class of actions includes the specific 
examples cited, and to suggest the 
nature of actions that may be included. 

With regard to DOE's use of specific 

quantities in several of the proposed 

classes of actions, commenters had two 

general objections. First, they noted 

correctly that using "generally" in 

defining a class of actions (e.g., 

proposed B1.26 and B3.10) could allow 

the class to be applied to proposed 

actions that would otherwise not even 

approximately fit the definition. 

Second, commenters questioned the 

justification for the specific quantity 
values chosen and even whether any 
specific value could be justified. 

DOE'S intention with respect to both 
issues is better expressed by the concept 
of "approximately" rather than 
"generally," and the classes of actions 
in the final rule have been changed 
accordingly. By using "approximately." 
DOE is indicating that the numerical 
values used in defining classes of 
actions are to be interpreted flexibly 
rather than with unwarranted precision. 
For example, DOE proposed to 
categorically exclude construction of 
small accelerators and decided that it 
could express the class of actions as 
including accelerators less than 100 
MeV in energy. DOE acknowledges that 
judgment is involved and that it could 
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have chosen numbers somewhat greater 
than 100 MeV to limit the categorical 
exclusion. DOE believes, however, that 
the phrase "less than approximately 100 
MeV in energy'' provides appropriate 
flexibility and represents the best 
overall resolution of the matter. 

One commenter expressed concern 
that DOE had not taken the opportunity 
to decrease the level of prescription and 
detail in the DOE NEPA regulations. 
The commenter expressed particular 
concern that DOE had proposed 17 new 
classes of actions, many of which the 
cornrnenter believed would add little or 
no value to DOE's NEPA process. 
Similarly, another commenter stated 
that DOE should make existing 
categorical exclusions more 
comprehensive whenever possible, 
rather than simply expand the list of 
categorical exclusions. 

In proposing amendments to the DOE 
NEPA rule, DOE considered making the 
list of categorical exclusions shorter by 
combining certain actions and making 
the list more comprehensive by 
broadening the categories. DOE declined 
to pursue such a course of action 
generally in this rulemaking, although it 
proposed to combine two classes of 
actions. DOE's extensive list of 
categorical exclusions results primarily 

-	 from the fact that DOE is engaged in 

many different types of activities. 


One commenter requested that DOE 
define the phrase "already developed 
area" that is used in several proposed 
new or amended categorical exclusions 
(e.g., B1.15, B1.22, B3.6, B3.10, B3.12, 
and B6.4). The commenter expressed 
concern that DOE may consider portions 
of wildlife management areas 
surrounding DOE facilities to be 
"developed" merely because of DOE 
ownership or because of the existence of 
abandoned DOE facilities. In the 
existing and proposed regulations, DOE 
used the parenthetical phrase "where 
site utilities and roads are available" to 
help define "an already developed area" 
in the classes of actions in the final rule. 
For further clarity, DOE has modified 
the parenthetical phrase to read "where 
active utilities and currently used roads 
are readily accessible." DOE does not 
intend to include wildlife areas and 
abandoned facilities in its definition of 
"an already developed area." 

Finally, several commenters noted 
that DOE defined categorical exclusions 
as classes of actions that "normally" do 
not require environmental assessments 
or environmental impact statements. 
One of these commenters suggested that 
"normally" should mean 99 percent of 
the time, and this commenter and others 
stated that there should be provisions 
for extraordinary circumstances under 
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which a proposed action listed in 

appendices A or B should not be 

categorically excluded. 


DOE's use of the term "normally" in 
the context of categorical exclusions is 
consistent with the use of this term in 
the CEQ regulations, which state that an 
agency's NEPA implementing 
procedures for categorical exclusions 
"shall provide for extraordinary 
circumstances in which a normally 
excluded action may have a significant 
environmental effect" (40 CFR 1508.4). 
See also 40 CFR 1507.3(b)(2)(ii), in 
which CEQ directs agencies to identify 
classes of actions "which normally do 
not require either an environmental 
impact statement or an environmental 
assessment." DOE believes that its 
categorical exclusions comply with 
CEQ's regulations, i.e., to be eligible for 
categorical exclusion, a class of actions 
must not have significant effects on the 
human environment except in 
extraordinary circumstances that may 
affect the significance of the 
environmental effects of a specific 
proposed action. DOE's existing 
regulations (10 CFR 1021.4 10(b) (2)) 
describe the nature of extraordinary 
circumstances under which a 
categorical exclusion should not be 
applied, and explicitly require 
(S 102 1.400(d)) an environmental 
assessment or environmental impact 
statement for a proposed action that 
presents such circumstances. Therefore, 
DOE does not believe any changes are 
needed to address the use or 
interpretation of the word "normally" in 
DOE's description of categorical 
exclusions or the manner in which DOE 
provides for extraordinary 
circumstances. 

F. Comments on Appendices of Subpart 
D-Typical Classes of Actions 

Several commenters objected to many 
categorical exclusions on the grounds of 
cumulative effects, connected-actions, 
or extraordinary circumstances, but 
without explanation as to their specific 
objection. A categorical exclusion is a 
class of actions that, individually or 
cumulatively, do not have significant 
environmental impacts. If there are 
extraordinary circumstances associated 
with a proposed action. or if the 
proposal is connected to other actions 
with potentially significant impacts or 
related to other proposed actions with 
cumulatively significant impacts, then a 
categorical exclusion would not apply 
under 1021.410(b). 

Another commenter noted that several 
of the proposed categorical exclusions 
referred to "siting, construction, 
operation, and decommissioning" of 
various DOE activities and questioned 
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whether such activities would also need 
state permits. DOE notes that while new 
construction could require state or local 
permits, one of the integral elements for 
all appendix B categorical exclusions is 
that the proposed action "does not 
threaten a violation of applicable 
statutory, regulatory, or permit 
requirements for environment, safety, 
and health." Any DOE action would be 
required to comply with applicable state 
and local requirements, independent of 
the level of NEPA review appropriate 
under DOE's NEPA regulations. 

In general, the following responses to 
comments regarding specific categorical 
exclusions should be read in the full 
context of the DOE regulations for 
categorical exclusions. Under the 
current regulations, before a proposed 
action may be categorically excluded, 
DOE must determine in accordance with 

102 1.4 10 (b) that (1) the proposed 
action fits within a class of actions 
listed in appendix A or B to subpart D, 
(2) there are no extraordinary 
circumstances related to the proposal 
that may S e c t  the significance of the 
environmental effects of the action, and 
(3)there are no connected or related 
actions with cumulativelv sienificant 
impacts and, where appkprkte, the 
proposed action is a permissible interim 
Hctibn. In addition, t i  fit within a class 
of actions that is normally categorically 
excluded under appendix B,a proposed 
action must include certain integral 
elements (appendix B, paragraphs B (1) 
through (4)). These conditions ensure 
that an excluded action will not 
threaten a violation of applicable 
requirements, require siting and 
construction of waste management 
facilities, disturb hazardous substances 
such that there would be uncontrolled 
or unpermitted releases, or adversely 
affect environmentally sensitive 
resources. 

The headings below are those used in 
the table of contents of the appendices 
in the proposed amendments. The 
conversion table below shows which 
classes of actions have been included in 
the final amendments to the rule. There 
were a few numbering changes between 
the proposed and final amendments 
because some classes of actions were 
added or removed. Specifically, the 
proposed B1.32 was removed, and the 
proposed B1.33 was renumbered as 
B1.32; existing B6.4, which had been 
proposed for revision, was retained 
without change, and a new B6.10 was 
added to incorporate some of the 
changes for B6.4; and the 
proposed modification to C9 was 
withdrawn. These changes are 
explained more fully in the following 
discussion. 
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CONVERSIONTABLE Classes of Actions Listed in Appendix wetland areas not considered waters of 

Existing rule 

A.7 .................. 
B(1) ................. 
B(2) ................. 
81.3 ................ 
81.8 ................ 
81.13 .............. 
81.15 .............. 
81.18 .............. 
81.21 .............. 
81.22 .............. 

83.1 ................ 
83.3 ................ 
83.6 ................ 
83.10 .............. 

85.3 ................ 
85.5 ................ 
85.3-65.11 ..... 
85.12-85.16 ... 
86.1 ................ 
86.5 ................ 

C1 ................... 
C10 ................. 
C11 ................. 
C14 ................. 
C16 ................. 
Dl ................... 
Dl0 ................. 

Finally, after considering all public reads as follows: "To fit within the (November 13, 1986).The Corps 
comments on the proposed classes of actions (in appendix B). a reserves the right, however, on a case-
amendments, DOE has determined that proposal must be one that would not by-case basis to determine that a 
the final amendments to appendices A . . .require siting and construction or particular water body these 
and B constitute classes of actions that major expansion of waste storage, categories fits within the definition of 
do not individually or cumulatively disposal, recovery, or treatment waters of the United States. The U.S. 
have a significant effect on the human facilities (including incinerators). but Environmental Protection Agency (EPA)
environment, and are covered by a the proposal may include categoricall~ also has the right to determine on a 
finding to that effect in § 1021.410(a).In excluded waste storage, disposal, case-by-case basis if any of these areas 
making this finding, DOE has recovery, or treatment actions." are waters of the United States. Note 
considered, among other things, its own Proposed Modificationto Integral that some of these areas could become 
experience with these classes of actions, Element B(4)(iii). waters of the United States and subject 
other agencies' experience as reflected DOE intended to modify this integral to regulation. This may occur if the area 
in their NEPA procedures, DOE'S element to allow the categorical no longer meets the above criteria, e.g.. 
technical judgment, and the comments exclusion of actions listed in appendix the area is no longer used for the 
received on the pro osed amendments. B despite their having an adverse purpose for which it was constructed or 

Proposed ~larilcationA? impact on small, low quality wetlands. is abandoned. In such cases, a 
Transfer of property, use unchanged. DOE anticipated that activities in such categorical exclusion could not be 

One cornmenter stated that DOE areas would not have a significant applied. 
cannot assume that transfer of property environmental impact, either The wording of B(4)(iii)has been 
will not result in short- and long-term individually or cumulatively. While modified from the proposed rule as 
changes in impacts. DOE proposed to several commenters supported the follows: "Wetlands regulated under the 
amend paragraph A7 only to clarify the proposed change, others expressed Clean Water Act (33USC 1344)and 
meaning of property by explicitly concern about the potential cumulative floodplains." 
including both personal property (e.g., impacts, the institution of a threshold Proposed ClarificationB1.3 
equipment and material) and real size, the meaning of "covered" by a Routine maintenance/custodial services 
property (e.g., permanent structures and general permit, and the difference for buildings, structures, infrastructures. 
land). DOE did not propose to amend between a "general" permit and a equipment. 
the requirement regarding property use "Nationwide" permit. One commenter asked for clarification 
remaining unchanged. The categorical In consideration of the comments and of "in kind replacement." The 
exclusion may only be applied when the after consultation with staff of the U.S. comrnenter stated that, with regard to 
impacts would remain essentially the Army Corps of Engineers (Corps),DOE older facilities,certain equipment used 
same after the transfer as before. See has revised B(4)(iii)to allow the in the facilities is no longer made or its 
also the discussion of B1.24 and B1.25. categorical exclusion of actions in installation at this time would be 

B the United States and thus not regulated 
Final 

A.7 .................. 
B(l) ................ 
B(2) ................ 
81.3 ................ 
81.8 ................ 
81.13 .............. 
81.15 .............. 
81.18 .............. 
81.21 .............. 
81.22 & 81.23 
81.24--81.32 
82.6 ................ 
83.1 ................ 
83.3 ................ 
B3.6 ................ 
83.6 ................ 
83.10 .............. 
83.12-83.13 
85.3 ................ 
85.5 ................ 
65.9-65.11 .... 
Removed. 
85.12 .............. 
86.1 ................ 
86.5 ................ 
86.946.10 .... 
C1 .................. 
C10 ................ 
C11 ................ 

................C14 
C16 ................ 

..................Dl 
Dl0 ................ 

amendments Proposed Modification to Integral under the Clean Water Act. This 

Element B(2). includes certain drainage and irrigation
Clarified. DO^ proposed to modify integral ditches, artificial lakes and ponds, and 
Modified.

Do. element B(2)-which sets the condition pits*as discussedThe Corps generally does not consider 
Clarified. that a categoricallYexcluded action may the followingareas to be waters of the
Modified. not require siting, construction, or major 

Do. expansion of waste storage, disposal, United States: (a) Non-tidal drainage 

Do. recovery, or treatment facilities-to and irrigation ditches excavated on dry 
Do, provide an exception for such actions land;which(b)wouldartificiallyrevert irrigatedto uplandareasif the 

that are themselves categoricallyClarified. irrigation ceased (for DOE this would 
Added. excluded. DOE proposed this change to include areas ,,irrigatedwby leaking 

DO. - conform to proposed pipes, tanks, or ditches); (c) artificial 
Clarified. changes (B1.261B1.293 B6.41and B6.9) lakes or created by excavating 

DO. that would categorically exclude certain and/or diking dry land to collect and 
Modified. water treatment and Waste storage 

DO. facilities. 
retain water and which are used 

Added. Two cornmenters objected to the 
exclusively for such purposes as stock 
watering, irrigation, settling basins, orchanges a ~ ~ a ' e n t l ~as an extenJion of rice gmwig;  (d) artificial reflecting orModified. 

Do. their objectionsto the proposed swimming pools or other small 
Clarified. categorical amendments that ornamental bodies of water created by 

prompted proposal to excavating and/or diking dry land to 
Added. B(2). Another comment'' expressed retain water for primarily aesthetic 
Modified. concern that the proposed B(2) would reasons; waterfilled depressions
Clarified. imply that "major" expansion of waste created in dry land incidental to 
Added. facilities might be categorically 
Reserved. excluded. This interpretation was 

construction activity and pits excavated 
in dry land for the purpose of obtainingDo. unintended and the language has been fill, sand, or gravel dessand until beModified. 

Do. rmdified. In Other respects, however, construction or excavation operation is 
Do. has retained the B(2) amendment abandoned and the resulting body of 
Do. as necessary certain fmal water meets the definition of waters of 
DO. categorical exclusions (B1.26,B1.29, the united statesunder 33 CFR 

B6.9, and B6.10). As finally revised, B(2) 328.3(a).See 51 FR 41206, 41217 
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contrary to code or good management 
~ractices.The commenter asked if 
ieplacing equipment in older facilities 
with modem comDonents is considered 
"in kind replacekent. " 

DOE recognizes that the equipment 
used in many of its facilities cannot be 
replaced literally "in kind" for the 
reasons the commenter states. DOE 
believes, however, that the description 
of "in kind replacement" in 
the proposed clarification for B1.3 (i.e.. 
in kindreplacement includes 
installation of new components to 
replace outmoded components if the 
replacement does not result in a 
significant change in the expected 
useful life, design capacity, or function 
of the facility) adequately addresses the 
commenter's request. 

B1.3(n). One commenter suggested 
that instead of adding additional 
examples of testing and calibration of 
facility components to B1.3, that the 
word "maintenance" be added to B3.1. 
DOE has chosen to address routine 
maintenance under a separate 
categorical exclusion rather than adding 
it to other categorical exclusions where 
it might ap ly. 

B1.3(0). gne commenter thought that 
the term "routine decontamination" 
needed additional clarification. DOE 

-- uses "routine" to mean a recurring 
=-= action that is done easily and is well-

-= understood, such as wiping with rags, 
using shippable latex, and minor 
vacuuming. B1.3(0) is intended to 
categorically exclude contamination-
cleanup activities of a routine nature. 

Proposed Modification B1.13 
Construction/acquisition/relocation of 
onsite pathways, spur or access roads/ 
railroads. 

DOE proposed to expand existing 
B1.13 (Acquisitionor minor relocation 
of existing access roads serving existing 
facilities if the traffic they are to carry 
will not change substantially) by adding 
construction and spur roads, pathways 
and railroads, and by deleting the 
phrase "serving existing facilities if the 
tr&c they will carry will not change 
substantially ." One commenter 
questioned the definition of "spur" and 
"access" roads. Another comrnenter 
suggested more restrictive language for 
B1.13 so that it would be applied only 
in instances to improve safety, and only 
if the total traffic volume would not 
substantially change. A third 
cornmenter expressed concern that 
applying the categorical exclusion could 
eliminate valuable input from natural 
resource agencies and cause potential 
significant impacts to wildlife, 
including loss of habitat, habitat 
fragmentation, and degradation of 
adjacent habitat. Another commenter 
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stated that the actions proposed to be 
categorically excluded should be subject 
to public review. 

In response to the concerns raised by 
these commenters, DOE has made two 
changes to the proposed modification to 
B1.13. First. DOE has deleted the 
reference to "spur roads" because the 
term "access roads" adequately 
encompasses the intended purpose. 
Second, DOE has revised the categorical 
exclusion to apply only to the 
construction of "short" access roads and 
access railroads. DOE acknowledges that 
the construction of onsite access roads 
could result in adverse environmental 
impacts. DOE believes, however, that 
the general restrictions on the 
application of categorical exclusions, 
particularly at S 1021.410and the 
integral elements at appendix B, B(1)-
B(4),will provide adequate safeguards 
to ensure that this class of actions is not 
applied to activities that could result in 
significant effects. Also, it is DOE's 
intention that the inclusion of the term 
"short" will further clarify the length of 
access roads and railroads that DOE 
intended to be constructed under this 
categorical exclusion (i.e., no more than 
a few miles in length).The categorical 
exclusion B1.13 now reads: 
"Construction, acquisition, and 
relocation of onsite pathways and short 
onsite access roads and railroads." DOE 
does not believe that actions qualifying 
under this categorical exclusion warrant 
public review. See Section III.B, above. 

Proposed Modification B1.15 
Siting/construction/operationof support 
buildhgs/support structures. 

One commenter suggested that the 
categorical exclusion%e expanded to 
include deactivation and demolition of 
the same structures. Such expansion is 
not necessary because these activities 
are included under proposed categorical 
exclusion B1.23. 

Two commenters suggested that the 
phrase "but not limited to" be inserted 
between "including" and "prefabricated 
buildings and trailers." DOE has 
incorporated the suggestion, as well as 
reversing the order of "prefabricated 
buildings" and "trailers," to be 
consistent with B1.22. 

One commenter stated that actions 
covered by this categoricalexclusion 
should be subject to public review. For 
the reasons stated in Section III.B, DOE 
believes that public review is not 
ap ropriate. 

8ne  commenter asked for a definition 
of an "already developed area," a phrase 
used in the existing regulations. The 
phrase in the proposed B1.15, "where 
site utilities and roads are available," 
was intended to define the term. For 
clarification, DOE has modified this 
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phrase to read "where active utilities 
and currently'used roads are readily 
accessible." See the discussion of 
"already developed area" in Section 
1II.E. 

Proposed ClarificationB1.23 
Demolition/disposal of buildings. 

DOE proposed to divide the existing 
cateeorical exclusion B1.22 into two 
cateiorical exclusions to clarify that the 
two actions included in the existine" 
class of actions-relocation of buildings 
(proposed B1.22) and demolition and 
subsequent disposal of buildings, 
equipment, and support structures 
(proposed B1.23)-are not connected 
actions (i.e., actions that are closely 
related and therefore needed to be 
considered in the same NEPA review). 

DOE received three comments on 
B1.23, none of which directly related to 
the proposed clarification. One 
commenter suggested that the 
categorical exclusion should be 
applicable to contaminated buildings 
that, after demolition, could be 
entombed in place. Another commenter 
questioned whether DOE was 
mandating disposal of construction 
debris in landfills. Apparently, this 
commenter's concern is based on DOE's 
intended clarification that building 
relocation actions are separate from 
building demolition and disposal. In 
any event, DOE is not mandating the 
disposal of construction debris in 
landfills. The third commenter objected 
to the categorical exclusion on the 
grounds of cumulative effects, 
connected actions, or extraordinary 
cucurnstances. DOE has responded to 
this objection, which was also expressed 
by other cornrnenters in regard to other 
cate orical exclusions, in Section 1II.F. 

D%E does not intend for proposed 
categorical exclusion B1.23 to apply to 
in-place entombment of demolished 
structures. However, this categorical 
exclusion could be applied to the 
demolition and disposal of 
contaminated structures if releases are 
controlled or permitted and other 
conditions for application of the 
cate orical exclusion are met. 

$mposed B824 Transfer of 
property/residential. commercial, 
industrial use; and 

Proposed B1.25 Transfer of 
propertyhabitat preservation, wildlife 
management. 

DOE received several comments on 
these two proposed categorical 
exclusions. One commenter, noting that 
proposed B1.24 and B1.25 were similar, 
suggested combining them. Based on 
this comment and other comments that 
expressed concern about the broad 
scope of the categorical exclusions as 
proposed, DOE has retained both 
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categorical exclusions, but changed 
their wording to clarify DOE's 
intentions for their scopes and the 
differences between them. Categorical 
exclusion B1.24 as now revised refers to 
transfer, lease, disposition,or 
acquisition of interests in structures and 
equipment, and only land that is 
necessary for use of the transferred 
structures and equipment. Proposed 
B1.25 as revised refers to transfer of 
interests in land for purposes of habitat 
preservation or wildlife management, 
and only buildings that support those 
purposes. 

One commenter questioned the 
meaning of "uncontaminated." DOE has 
added a definition to each of these two 
proposed categoricalexclusions that 
states that "uncontaminated means that 
there would be no potential for release 
of substances at a level, or in a form, 
that would pose a threat to public health 
or the environment." This definition is 
based on the definition of contaminant 
in CERCLA S lOl(33).DOE already has 
defined "contaminant" in § 1021.I04 of 
its existing NEPA regulations as "a 
substance identified within the 
definition of contaminant in Section 
lOl(33) of CERCLA (42 USC 
9601.101(33))." 

Severalcommenten questioned the 
feasibility of making a determination 
about potential releases and impacts 
that could occur after the transfer. as 
required by the categoricalexclusions, 
without some formal environmental 
analysis (e.g.,an environmental 
assessment). With regard to proposed 
B1.24, one of the commenters 
questioned how DOE would know if 
contaminant releases increase after 
transfer, stating that private operators, 
unlike DOE, are under no obligation to 
provide records of types, volumes, and 
pathways of contaminants released into 
the environment. In applying these two 
categorical exclusions (as in applying 
any other categoricalexclusion), DOE 
will consider reasonably foreseeable 
circumstances, but will not attempt to 
speculate on all possible circumstances 
that the future could present. DOE 
believes that it will be able to determine 
whether a proposed post-transfer use is 
similar enough to the existing use to 
meet the conditions of the categorical 
exclusion, i.e., no decrease in 
environmental quality, no increased 
discharges, and generally similar 
environmental impacts. If DOE cannot 
make these judgments without 
environmental analysis, DOE will 
prepare at least an environmental 
assessment. 

One commenter stated that the 
proposed categoricalexclusion B1.24 
was a positive step, but thought DOE 
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had unduly limited its application. 
Another commenter stated that 
proposed categorical exclusion B1.24 
was an improvement in that property 
transfers that could be categorically 
excluded would not be limited to those 
where use remains the same. This 
commenter wanted to expand the 
proposed categorical exclusion B1.24 to 
include transfers to other Federal 
agencies without restrictions on 
environmental parameters, because 
other Federal agencies must conduct 
their own NEPA review for future uses 
of the property. DOE believes that it 
must conduct the proper level of NEPA 
review for its actions. and that a NEPA 
review for the transfer, lease, 
disposition, or acquisition of property 
must consider reasonably foreseeable 
uses and conditions of those uses, 
regardless of whether the transfer would 
be to another Federal agency. 

Two commenters expressed concern 
about eliminating community 
involvement in DOE's decisions about 
future land use. One commenter stated 
that the transfer of potentially 
contaminated land without 
environmental analysis would be 
inconsistent with DOE's openness 
policy. DOE does not intend to 
categorically exclude the transfer of 
contaminated property. However, DOE 
recognizes that in listing these classes of 
actions as categoricalexclusions, the 
sharing of public information will be 
diminished in some instances, as 
discussed in Section IU.B. 

One commenter questioned whether 
categorical exclusion B1.24 would apply 
to a facility that had been idle (and thus 
not discharging any pollutants into the 
environment), allowing the facility to 
resume operations and resulting in 
pollutant discharges. If the facility to be 
transferred has not been in operation 
and transfer of the facility would result 
in the resumption of operation, then 
greater environmental discharges would 
result, making this proposed activity 
ineligible for this categoricalexclusion. 

With regard to proposed B1.25, one 
commenter suggested that the preamble 
was unclear because the categorical 
exclusion deals with the transfer, lease, 
and disposition of habitat lands and not 
a change to the habitat. The commenter 
also stated that a habitat improvement 
that supported the existing species of 
plants and animals, although a change, 
would not have the potential for 
significant impact and therefore could 
be categoricallyexcluded. 

There are three categorical exclusions 
related to the transfer of property: A7, 
where the use will remain the same; 
B1.24,where the use may change but 
the environmental impacts are similar; 
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and B1.25, where the use will be habitat 
preservation or wildlife management. 
Small-scale improvements to fish and 
wildlife habitat are included under 
existing categorical exclusion B1.20. A 
large-scale habitat improvement project 
may have significant environmental 
effects, albeit beneficial, and would not 
be categorically excluded. 

A comrnenter suggested that DOE 
should not assume that significant 
environmental and socioeconomic 
impacts will not result from the transfer 
of uncontaminated lands for habitat 
preservation and wildlife management, 
because DOE cannot reasonably predict 
the types of uses that private interests, 
conservation groups, or local and state 
agencies might allow for these lands. 
DOE agrees that it cannot project with 
certainty all future activities that might 
be allowed on any land that it transfers, 
leases, or disposes. However, categorical 
exclusion B1.25 is intended for 
application in those cases where the 
circumstances of the property 
transaction create a reasonable 
expectation that the property will be 
used for habitat preservation and 
wildlife management for the reasonably 
foreseeable future. 

Proposed B 1.26Siting/ 
construction/operation/ --
decommissioning of small water 
treatment facilities, generally less than t_-
250,000 gallons per day capacity. -. 

---
Several commenters recommended 

that DOE not categorically exclude 
water treatment facilities that would 
involve highly toxic substances, 
regardless of the limited rate at which 
water could be processed. Some 
commenters stated that the 250,000 
gallon criterion was not necessarily the 
relevant factor regarding environmental 
impacts. The commenters also 
expressed concern that cumulatively 
significant effects would occur from 
repeated applications of this proposed 
categorical exclusion. DOE believes that 
the idverse environmental effects of 
concern to many of the commenters are 
highly unlikely. DOE chose to 
categorically exclude treatment facilities 
with less than about 250,000 gallons 
capacity because such small plants have 
little potential for significant impacts, 
especially in light of the safeguards 
afforded by the integral elements. For 
example, a DOE categorical exclusion 
may not be applied where the proposed 
action could adversely affect an 
environmentally sensitive resource (10 
CFR part 1021,subpart D, appendix B, 
B(4)).Regarding cumulative effects, 
appendix B listings are not applicable to 
a proposed action that is connected to 
other actions with potentially 
significant impacts or related to other 
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proposed actions with cumulatively 
significant impacts (10 CFR 
1021.410(b)(3)).Nevertheless, DOE has 
modified the proposal as one 
commenter suggested, so that, in 
addition to small potable water and 
sewer facilities, only those small 
wastewater and surface water treatment 
facilities whose liquid discharges are 
subject to external regulation would be 
categoricallyexcluded. See also the 
discussion regarding the use of the word 
"generally" and numerical values in 
Section II1.B. 

Proposed B1.27 Facility 
deactivation. 

One comrnenter expressed concern 
that the categoricalexclusion would

~ ~~ 

apply to any"faci1ity and that 
deactivation is not clearlv defined. The 
commenter suggested thit if DOE 
intended the cate~oricalexclusion to 
apply only to thedisconnection of 
utilities, then it should be rewritten as: 
"The disconnection of utilities such as 
water, steam, telecommunications, and 
electrical power after it has been 
determined that the continued operation 
of these systems is not needed for 
safety." DOE agrees and has rewritten 
the categoricalexclusion as suggested. 
The term deactivation is no longer 
included in the categorical exclusion. 

-- Another commenter suggested that 
the categoricalexclusion be clarified to 

- - include provisions for partial 
discomections and utility modifications 
where equipment may be required to 
remain operational at a reduced level. 
DOE believes that this categorical 
exclusion encompasses such 
discomections and modifications. 

One commenter stated that the risk 
posed by surplus facilities varies greatly 
and that DOE should be cautious in 
presuming NEPA documentation is not 
required. DOE agrees that the risks 
posed by particular facilities can vary, 
but believes that merely disconnecting 
the utilities of such facilities will not 
cause significant environmental 
impacts. 

Another commenter questioned 
whether DOE intended to deactivate 
nuclear electrical utility facilities under 
this categoricalexclusion, and suggested 
that such activities would require 
consultation and cooperation with other 
state and federal agencies and full 
public notice and participation. The 
proposed categoricalexclusion would 
apply only to DOE facilities and not to 
the commercial nuclear power industry 
or other commercial powerplants. 

Proposed B1.28 Minor activities to 
place a facility in an environmentally 
safe condition, no proposed uses. 

Several commenters questioned the 
scope of the categorical exclusion and 

generally expressed concern with the 
use of the word "minor." Several 
commenters suggested that DOE more 
narrowly define what it intended to 
cover in this categoricalexclusion (e.g., 
the meaning of "adequate treatment, 
storage, or disposal facilities" and "no 
proposed use"). Other comrnenters 
stated that such activities could be 
carried out on a large scale at a 
particular site and that there could be 
cumulative impacts associated with 
waste management activities. 

As discussed in Section III.E, DOE 
believes that the word "minor" is usefu 
in describing the types of activities 
contemplated by the categorical 
exclusion, particularly when combined 
with examples and exclusions. DOE 
intends this categorical exclusion to 
apply to activities needed to place a 
surplus facility (one that will no longer 
be used by DOE for any purpose, 
including storage) in an 
environrnentallv safe condition. where 
there are existiig treatment, sto;age, or 
disposal facilities with existing capacity 
to manage the resulting waste (including 
low-level radioactive waste). These 
activities include the final defueling of 
a reactor, as stated in the example in the 
proposed rule. DOE emphasizes that 
this categorical exclusion, like all other 
categorical exclusions, may not be 
applied in situations involving 
extraordinary circumstances (such as 
uncertain effects or effectsinvolving 
unique or unknown risks) or where the 
proposal is connected to other actions 
with potentially significant impacts (see
5 1021.410(b)(2) and (3)).Thus, if a 
proposal involved a mode of 
decontamination with potentially 
significant environmental effects or if it 
posed serious potential risks to workers, 
the public, or the environment, then the 
proposed activity would not be eligible 
for a categorical exclusion. DOE believes 
that the language of the proposed 
categorical exclusion, together with the 
general restrictions on the application of 
categorical exclusions, particularly at 
5 1021.410and the integral elements at 
appendix B, B(1)-B(4),provide adequate 
safeguards to ensure that this categorical 
exclusion is not applied to activities 
that could result in significant 
environmental effects. 

One commenter asked that the 
relationship of this categorical exclusion 
to CERCLA and the Resource 
Conservation and Recovery Act (RCRA) 
procedures be clarified. DOE's CERCLN 
NEPA policy is discussed in Section 
II1.B. Although DOE's RCRA procedures 
are outside the scope of this rulemaking. 
DOE notes that its application of this 
categorical exclusion would have no 
effect on its compliance with RCRA. 

Another commenter recommended 
that the categorical exclusion be 
broadened to include removal of 
contaminated equipment, material, and 
waste and include activities such as size 
reduction and placement of wastes in 
storage containers if done in the same 
building. DOE intends the categorical 
exclusion, as proposed, to include these 
activities. 

Proposed B1.29 Siting/ 
construction/operation/ 
decommissioning of onsite disposal 
facility for construction and demolition 
waste. 

Several commenters objected to this 
categorical exclusion. One commenter 
expressed concern that new disposal 
facilities for construction and 
demolition waste could be sited and 
constructed in environmentally 
sensitive areas, such as priority shrub 
steppe habitat, with adverse impacts on 
wildlife. This commenter also expressed 
concern about cumulative impacts from 
multiple facilities. DOE believes that 
integral element B(4),which states that 
an action proposed for categorical 
exclusion must not adversely affect 
environmentally sensitive areas, would 
preclude use of the proposed categorical 
exclusion for construction of disposal 
facilities in priority shrub steppe 
habitat. Also, under 5 1021.410(b)(3)of 
its NEPA implementing regulations, 
DOE may not categorically exclude a 
proposed action that may be connected 
to other actions with potentially 
significant impacts, or related to other 
proposed actions with cumulatively 
significant impacts. 

Another commenter expressed 
concern that a 10-acredisposal facility 
could pose major health and safety risks 
to workers and members of the public 
in adjacent communities, noting in 
particular the potential for adverse 
impacts on air quality. By limiting this 
categorical exclusion to disposal of 
uncontaminated materials, DOE believes 
there would be no harmful releases of 
contaminants and no increased health 
impact to workers or the nearby public. 
DOE has revised the language in this 
categorical exclusion in the final 
amendments by inserting the phrase 
"which would not release substances at 
a level, or in a form, that would pose a 
threat to public health or the 
environment" to explain the term 
"uncontaminated." This new language 
corresponds to the definition of 
"contaminant" in DOE's NEPA 
regulations, which in turn is based on 
CERCLA 5 101(33). In addition, DOE 
employs standard industrial practices, 
such as water spraying to control dust. 
in operating any of its facilities, and 
DOE believes that any particulate 
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emissions would be adequately 
controlled to protect workers and the 
public. To correspond to other changes 
in the final amendments. DOE has 
changed the phrase "generally less than 
10 acres in area," to "less than 
approximately 10 acres." See also the 
discussion insection III.E. 

Another commenter stated that the 
scope of the categorical exclusion was 
so broad that the host community, state 
and local officials,and interested 
citizens could be excluded from 
participating in decisions that may have 
significant environmental and 
s&ioeconomic impacts. DOE believes 
that this class of actions normally does 
not have potential for significant 
impacts and has decided to list it as a 
categorical exclusion in the final 
amendments. See also the discussion of 
public involvement and information 
sharing opportunities in Section III.B. 

One commenter requested that the 
proposed categorical exclusion be 
expanded to include on-site disposal 
facilities for all uncontaminated waste, 
including office and cafeteria waste. 
This comment is outside the scope of 
this rulemaking, but DOE may consider 
the suggestion in a future rulemaking. 

Proposed B1.30 Transfer actions. 
Several commenters objected to this 

proposed categorical exclusion as too 
broad and open ended, some noting 
potential for adverse impacts. Some 
commenters requested that it be deleted; 
others requested that limits be provided 
on the quantity and types of materials 
and wastes that could be transported. 
Other commenters sought additional 
clarification. 

In contrast, two commenters stated 
that the proposed categoricalexclusion 
was too limited in scope and suggested 
broadening the categorical exclusion to 
include routine transportation of 
materials, equipment, and wastes that 
are managed in accordance with 
regulatory requirements. One of these 
comrnenters noted DOE's statement in 
the preamble to the proposed 
rulemaking that "transportation 
activities under DOE's standard 
practices pose no potential for 
significant impacts." 

All DOE proposed actions must 
comply with applicable regulatory 
recluirements, although some actions 
neGertheless may ha;e significant 
impacts. DOE will continue to include 
analysis of transportation impacts in 
environmental assessments arid 
environmental impact statements where 
the scope of the proposed actions 
presents potential for significant impact.

DOE has revised the language of the 
categorical exclusion to characterize the 
amount of materials, equipment, or 

waste to be transferred as "small" in 
addition to being incidental to the 
amount at the receiving site. This 
revision addresses the concerns 
expressed by several commenters that 
DOE had proposed to limit the amount 
of material or waste that could be 
transported, not by the impacts that 
might occur by transport of the material 
or waste, but by the amount of material 
or waste at the receiving site. 

One of these commenters stated that 
the proposed categorical exclusion 
could be applied to the transport of 
thousands of containers of materials or 
waste to a site that had yet larger 
amounts. Another commenter stated 
that the baseline for determining the 
amount of waste or material that could 
be received at a site, under the proposed 
categorical exclusion, would 
continually increase as waste or 
materials were transferred to the site. 
The revision reinforces DOE's intention 
that use of the categoricalexclusion 
should not add significantly to what 
may already be significant amounts of 
waste or materials at a site. 

Several commenters stated that 
transportation of radioactive materials 
and waste is likely to be a key or 
controversial issue to local 
communities. One commenter stated 
that unscheduled transportation of 
waste would generate considerable 
community interest, and another 
ex~ressedconcern that the host 
community, state and local officials,and 
interested citizens could be excluded 
from participating in decisions that may 
result in significant environmental and 
socioeconomic impacts. DOE believes 
that this class of actions normally does 
not have potential for significant 
impacts and has decided to list it, as 
revised, as a categorical exclusion in the 
final amendment. See also the 
discussion of public involvement 
op ortunities in Section III.B. 

8ne  commenter suggested that the 
proposed categoricalexclusion would 
be more appropriately placed as a 
clarifying statement elsewhere in the 
regulations, to note that transportation 
may be an implicit part of any action 
that is eligible for a categorical 
exclusion or to require, as an integral 
element of any categorical exclusion, 
that trans~ortationbe conducted in 
accordance with applicable regulatory 
requirements. Other commenters stated 
that transportation is a connected 
activity and should not be considered 
inde e~dently. 

D ~ Es NEPA regulations currently 
state that a categoricallyexcluded class 
of actions includes activities foreseeably 
necessary to proposals encompassed 
within the class of actions and provides 

"associated transportation activities" as 
one of two examples (§ 1021.410(d)). 
Categorical exclusion B1.30,however, 
applies to transfer actions where the 
predominant activity is transportation. 

DOE's existing NEPA regulations 
(appendix B(1))also contain an integral 
element for categorical exclusions 
requiring that, in order to be 
categorically excluded, an action not 
threaten a violation of applicable 
statutory, regulatory, or permit 
requirements for environment, safety, 
and health, including requirements of 
DOE orders. 

One commenter asked DOE to clarify 
whether this categorical exclusion could 
be applied to the transfer of waste from 
a DOE site to an offsite, non-DOE 
facility that treats that type of waste. 
DOE believes that B1.30 does cover 
these types of transfer actions, as long 
as all the conditions of the categorical 
exclusion, including the integral 
elements, are satisfied and there are no 
extraordinary circumstances. 

Proposed B1.32 Restoration, 
creation, or enhancement of small 
wetlands. 

One commenter supported DOE's 
strategy, stated in the preamble to the 
proposed rule, to coordinate activities in 
wetlands with state and federal agencies 
to assure compliance with other land 
use plans. The commenter suggested 
that wetland creation should address 
the impacts of attracting migratory 
wildlife, especially types of wildlife that 
are likely to be hunted for human 
consumption. Other commenters 
questioned how the terms "small" and 
"large" were defined and how size 
would be used to determine whether 
wetland restoration. creation, or 
enhancement would have significant 
impacts. Other commenters stated that 
this categorical exclusion should 
include compliance with all appropriate 
Federal environmental laws and 
regulations and that DOE should 
consider limiting the number of such 
projects to reduce the potential for 
cumulative adverse impacts. 

DOE has reconsidered its proposal to 
categorically exclude restoration, 
creation, or enhancement of a small 
wetland. Actions typically taken by 
DOE to restore, enhance, or create a 
wetland normally would be performed 
as mitigation to compensate for loss or 
degradation of other wetlands as a result 
of a DOE proposed action. As such, 
wetland mitigation is not a separate or 
distinct action and should be 
considered as an integral part of the 
proposed action. Further, in those rare 
situations where DOE would undertake 
specific actions to restore, enhance, or 
create wetlands (e.g., development of 
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wetlands as part of wetland banking), 
the existing class of actions C9, which 
normally requires preparation of an 
environmental assessment, provides 
opportunity for other agency and public 
review and input into decisions 
regarding how the action should be 
undertaken. Accordingly. DOE is 
withdrawing its proposal to 
categoricallyexclude restoration, 
creation, or enhancement of a small 
wetland, as well as its proposal to make 
a conforming language change in C9. 

Proposed B1.33 (Final B1.32). 
Traffic flow adjustments, existing roads. 

One commenter questioned whether 
DOE wou1.d extend the categorical 
exclusion to include road adjustments. 
This categoricalexclusion is limited to 
DOE sites and applies only to 
adjustments of traffic flow, such as 
installation of traffic signs, signal lights, 
and turning lanes. It does not apply to 
general road adjustments, such as road 
widening and realignment. In order to 
clarifv this point, DOE has modified this 
categoricalLclusion to include turning 
lanes as an example of a categorically 
excluded action,-and to specifically -
exclude general road adjustments. 

The commenter also stated that 
increased traffic flow could result in 
increased risk of exposure to the public. 

i ; DOE believes traffic flow adjustments---
-
-= could not, by their nature, alter traffic 

patterns in such a manner as to produce 
significantly increased public 
exposures. In response to a comment 
that commercial trucking terminals 
should be excluded, DOE notes that it 
does not operate commercial trucking 
terminals. 

One commenter suggested adding this 
activity to B1.3 on routine maintenance. 
DOE does not consider trmc flow 
adjustments to constitute routine 
maintenance. 

Proposed B2.6 Packaging/ 
transportatiodstorage of radioactive 
sources upon request by the Nuclear 
RegulatoryCommission or other 
cognizant agency. 

In response to several comments, DOE 
has clarified that "other cognizant 
agency" would include a state that 
regulates radioactive materials under an 

I agreement with the Nuclear Regulatory 
Commission (Commission).In addition, 
DOE intends to include other agencies 
that may, under perhaps unusual 
circumstances, have responsibilities 
regarding the materials that are included 
in the categoricalexclusion. 

One commenter expressed concern 
that this categoricalexclusion could 
apply to a wide variety of actions that 
private parties might conduct. DOE's 
NEPA implementing procedures,

I 
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however, apply only to actions that DOE 
would conduct. 

Another commenter expressed 
concern about cumulative effects from 
applying this categoricalexclusion 
repeatedly. Because DOE is requested to 
pe;form the actions covered under B2.6 
only occasionally-e.g., when a 
Commission licensee cannot or will not 
safely manage the material-DOE does 
not expect these activities to have 
significant cumulative effects. This 
commenter also stated that the 
iustification for one of the exarnoles 
cited in the proposed categoricai 
exclusion-"uackatzed radioactive waste 
not exceeding 50 c;ries"-was not 
apparent and undefined as to impact. 
DOE possesses all the skills and 
equipment required to handle, 
transport, and store such materials 
safely, and would be involved in such 
activities only occasionally. Moreover, 
the Commission has found that its 
licensees normally possess and manage 
such materials without significant 
impacts. For these reasons, DOE 
believes it is appropriate to categorically 
exclude its activities regarding all of the 
materials the Commission has listed in 
10 CFR 51.22(14). 

Finally, a commenter suggested that 
DOE should apply the categorical 
exclusion to packaging, transportation, 
and storage of DOE's own radioactive 
materials that are the same kind as 
listed in the Commission's categorical 
exclusion. DOE is taking this suggestion 
under advisement and may consider it 
in a future rulemaking. 

Proposed Modification B3.6 
Siting/construction/operation/ 
decommissioning of facilities for bench-
scale research, conventional laboratory 
operations, small-scale research and 
development and pilot projects. 

DOE proposed to modify 83.6 (indoor 
bench-scale research projects) by 
combining it with B3.10 (small-scale 
research and development projects and 
small-scale pilot projects) and to 
include the siting, construction, 
operation, and decommissioning of 
facilities to house such projects. DOE 
also proposed to delete the descriptive 
phrase "for generally less than two 
years" in reference to the length of time 
a categorically excluded pilot project 
typically could be conducted. 

One commenter stated that this 
categorical exclusion as proposed may 
be susceptible to abuse, e.g., by 
permitting a pilot project to evolve into 
a full-scale operation without public 
environmental review. DOE believes 
that this example would be a 
misapplicatioG of the categorical 
exclusion. To clarify the meaning of 
"pilot project," DOE is inserting the 

/ Rules and Regulations 36233 

descriptive phrase "generally less than 
two years." Thus, as revised, the only 
modification DOE is making to the 
existing categorical exclusions is 
combining B3.6 and B3.10, and 
expanding the combined categorical 
exclusion to include the siting. 
construction, operation, and 
decommissioning of facilities that 
would house the indoor bench-scale 
research, conventional laboratory 
operations, small-scale research and 
development, and small-scale pilot 
projects. DOE received no comments on 
these aspects of the proposed 
modification. 

Several commenters questioned the 
definition of "small-scale" and "pilot 
projects." One commenter questioned 
whether "bench-scale" includes the use 
of large pieces of equipment. The 
meaning of these terms is not changing 
from the existing regulations. DOE 
notes, however, that scale refers to the 
magnitude of the activity, e.g.. the 
amount of materials consumed, waste 
produced, air emissions, and effluents. 
Further, the size of the equipment 
would be relevant in this context only 
if it affected the input of material and 
output of waste, so as to produce 
potentially significant physical impacts. 
See also the discussion of "small-scale" 
in Section 1II.E. 

Another commenter expressed 
concern that the nature of research 
activities could involve new and untried 
processes. If a proposed research action 
had the potential to involve unique or 
unknown risks, then it would trigger the 
"extraordinary circumstances" 
provision in 51021.410(b)(Z), and thus 
would not be eligible for a categorical 
exclusion. 

One commenter stated that there is an 
apparent conflict between B3.6 and C12. 
DOE notes that B3.6 specifically covers 
"small-scale pilot projects (generally 
less than two years)," constructed in an 
already developed area. C12, however, 
refers to larger scale, longer term 
projects that are not restricted to an 
already developed area. DOE is adding 
a specific reference to C12 in B3.6 to 
call attention to the differences between 
them. 

Proposed B3.10 Siting/ 
constructiodoperation/ 
decommissioning of particle 
accelerators, including electron beam 
accelerators, primary beam energy 
generally less than 100 MeV. 

Two commenters recommended that 
DOE remove the word "generally" from 
the phrase "generally less than 100 
MeV." stating that the proposed 
language would permit categorically 
excluding much higher energy machines 
than 100 MeV (million electron-volts). 
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DOE has restated the condition to read 
"less than approximately 100 MeV," 
which better reflects DOE's intention 
and addresses the commenters' 
concerns. See also the discussion in 
Section U1.E. 

Another commenter welcomed the 
proposed amendment and 
recommended adding to this proposed 
categorical exclusion "maintenance and 
remedial actions [involvingparticle and 
electron beam accelerators] which have 
the incidental effect of improving 
machine performance within design 
criteria." DOE intends that the language 
of B3.10, as proposed, covers such 
actions as long as there is no increase in 
primary beam energy or current. 

Finally, a commenter requested that 
the proposed categorical exclusion be 
restated in terms that relate to impacts 
such as land requirements and 
radioactive emissions rather than beam 
energy (i.e.. 100 MeV) as proposed, 
stating that the proposed formulation 
would not be very meaningful to the 
public. Accelerators fitting this class of 
actions typically are room-size and often 
are installed in existing buildings at 
hospitals and universities. On the basis 
of its experience, the language of this 
proposed amendment, and the general 
restrictions on the application for 
categorical exclusions, particularly at 
5 1021.410 and the integral elements at 
appendix B, B(1)-B(4),DOE believes 
that the covered actions will not present 
any significant land use or radiation 
effects issues. 

Proposed B3.12 Siting/ 
construction/operation/ 
decommissioning of microbiological 
and biomedical facilities. 

Several commenters expressed 
concern about the potential 
environmental, health, and 
socioeconomic impacts of 
microbiologicaland biomedical 
facilities and the lack of opportunity for 
public involvement. One comrnenter 
sought clarification regarding DOE's 
statement in the preamble to the 
proposed rulemaking that these 
facilities generally do not handle 
"extremely dangerous materials." 
Another commenter urged DOE not to 
categoricallyexclude laboratories that 
are rated Biosafety Level 1through 4. 

All microbiologicallaboratories are 
rated Biosafety Level 1 through 4. Level 
1 handles the least dangerous agents. To 
clarify what is intended by Biosafety 
Levels 1 and 2, the following definitions 
were extracted from Biosafety in 
Microbiologicaland Biomedical 
Laboratories,3rd Edition, May 1993, 
U.S. Department of Health and Human 
Services Public Health Service, Centers 
for Disease Control and Prevention, and 
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the National Institutes of Health: 
Publication No. (CDC) 93-8395. 
Biosafety Level 1 is assigned to facilities 
in which work is done with defined and 
characterized strains of viable 
microorganismsnot known to cause 
disease in healthy adult humans (e.g., 
Bacillus subtilis, Naeleria gruberi, and 
infectious canine hepatitis). This 
designation represents a basic level of 
containment that relies on standard 
microbiological practices with no 
special primary or secondary barriers 
recommended, other than a sink for 
handwashing. Biosafety Level 2 is 
assigned to facilities in which work is 
done with the broad spectrum of 
indigenous moderate-risk agents present 
in the community and associated with 
human disease of varying severity (e.g., 
Hepatitis Bvirus, salmonellae and 
Toxoplasma spp.).This designation 
requires the use of splash shields, face 
protection, gowns and gloves, as 
appropriate, and the availability of 
secondary barriers such as handwashing 
facilities and laboratory waste 
decontamination facilities. Given these 
controls, DOE believes that it is 
appropriate to categoricallyexclude 
Biosafety Level 1 and 2 laboratories 
from further NEPA review, provided 
that all of the integral elements of a 
categorical exclusion (appendix B, B(1)-
B(4))are met. 

Another commenter asked for a 
clarification of "an already developed 
area." In particular, this commenter 
asked if it referred to a metro~olitan-~ -~ ~. 
area, residential area, commercially 
developed area, or existing biomedical 
facility. As discussed'previously. "an 
already developed area" refers to an 
area "where active utilities and 
currently used roads are readily 
accessible." DOE has clarified the 
categorical exclusion accordingly. 
Facilities that would be eligible for this 
categorical exclusion could be sited in 
a metropolitan, residential, or 
commercially developed area or in an 
existing biomedical facility, as long as 
the area is already developed. 

Proposed B3.13 Magnetic fusion 
experiments, no tritium fuel use. 

A commenter asked whether DOE 
intends to conduct new magnetic fusion 
experiments at existing facilities under 
this proposed categorical exclusion, and 
indicated that an environmental 
assessment or environmental impact 
statement is required to protect the 
public and worker health and safety in 
light of impacts from exposure to 
electromagnetic fields. DOE intends to 
categorically exclude such experiments 
at existing facilities. Based on its 
experience with such activities, DOE 
believes that magnetic fusion 

experiments do not pose an 
electromagnetic field or other hazard to 
the public. DOE routinely provides 
workers with adequate training and 
controlled conditions to conduct such 
work safely. 

Proposed Modification B5.3 
Modification (not expansion)/ 
abandonment of oil storage accesdbrine 
injection/gas/geothemal wells, not part 
of site closure. 

DOE proposed to add gas wells to this 
categorical exclusion, and one 
commenter stated that DOE should 
consider possible risks to public health 
and safety before doing so. This 
categorical exclusion applies only to the 
modification (e.g.,installation of 
different chokes and other wellhead 
equipment) or abandonment of existing 
wells and does not include workover 
(see proposed B5.12) or expansion. 
Therefore, the inclusion of gas will not 
result in any significant impacts. 

Proposed Modification B5.5 
Construction/operation of short crude 
oil/gas/steam/geothermal pipeline 
segments. 

DOE proposed to add natural gas and 
steam pipelines and to remove 
references to the specific existing 
facilities to which the pipelines would --
be connected. One commenter -
expressed concern about the end point 
facilities of the pipeline segments and -A--
how such facilities would affect the 
impacts. The commenter stated that 
connecting pipeline segments without 
regard to the impacts of the end point 
facilities is comparable to approval of a 
sewer pipe without knowledge of the 
discharge point. DOE notes that this 
categorical exclusion applies to the 
construction and operation of short 
segments of pipelines between existing 
DOE facilities and existing 
transportation, storage, orrefming 
facilities within a sinele industrial 
complex and within :xisting rights-of-
way. Because both end points must be 
existing facilities. DOE believes that the 
potential impacts of constructing and 
operating short pipeline segments 
between such facilities do not depend 
on the type of facility and will not cause 
significant environmental impacts. 
There would be no discharges to the 
environment from these pipelines. 

Proposed Clarification B5.9. 
Temporary exemption for any electric 
powerplant; 

Proposed Clarification B5.10 
Certain permanent exemptions for any 
existing electric powerplant; 

Proposed Clarification B5.11 
Permanent exemption for mixed natural 
gas and petroleum; 
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Proposed Modification (Removal) 
B5.12 Permanent exemption for new 
peakload powerplant; 

Proposed Modification (Removal) 
B5.13 Permanent exemption for 
emergency operations; 

Proposed Modification (Removal) 
B5.14 Permanent exemption for 
meeting scheduled equipment outages; 

Proposed Modification fRemova1) 
B5.15 Permanent exemption due to' 
lack of alternative fuel suppl and 

Proposed Modification (gemoval) 
B5.16 Permanent exemption for new 
cogeneration powerplant. 

DOE proposed to clarify or modify 
(i.e..remove) these categorical 
exclusions because they involve the 
grant or denial by DOE of certain 
exemptions under the Power Plant and 
Industrial Fuel Use Act of 1978 
(PIFUA).which was amended by 
Congress and now applies only to base 
load power plants. It no longer applies 
to other types of power plants or to 
major fuel-burning installations. Some 
comrnenters opposed the retention of 
B5.9, B5.10, and B5.11 in their modified 
state on the basis that they appear to 
exempt multiple actions from an 
environmental assessment or 
environmental impact statement under 
the guise of energy conservation or 
expressed concerns about cumulative 

,-Z impacts, connected actions, or 
Cd extraordinary circumstances. DOE 

believes that the original rationale for 
these categoricalexclusions, based on 
experience with actual cases, remains 
valid and thus believes that they should 
be retained for situations where the law 
provides for exemptions (i.e.,base load 
power plants). Another commenter 
expressed concern regarding the 
proposed removal of existing B5.12 
through B5.16. While DOE 
acknowledges this concern, it is 
nonetheless appropriate for DOE to 
conform its NEPA regulations to 
changes in the law. These categorical 
exclusions are being clarified or 
removed from appendix B because 
under PIFUA, as amended. DOE no 
longer has authority to grant or deny 
PIFUA exemptions except in cases 
involving base load power plants. 

Proposed B5.12 Workover of 
existing oil/gas/geothermal well. 

DOE proposed a new categorical 
exclusion covering the workover of 
existing oil, gas, or geothermal wells on 
existing wellpads where the work 
"would not disturb adjacent habitat." 
One commenter requested that the word 
"endanger" be included in the proposed 
categorical exclusion. DOE believes that 
the words "disturb" and "endanger" are 
both subject to various interpretations. 

I DOE is therefore modifying the 

categorical exclusion to use instead 
"adversely affect," which reflects DOE's 
original intent and is consistent with 
language elsewhere in the DOE NEPA 
rule. 

Proposed Modification B6.1 
Small-scale, short-term cleanup actions 
under RCRA, Atomic Energy Act, or 
other authorities. 

DOE proposed to change the way in 
which it defines the scope of the 
categorical exclusion from "removal 
actions under CERCLA * * * and 
removal-type actions similar in scope" 
to "small-scale, short-term cleanup 
actions under RCRA, the Atomic Energy 
Act, or other authorities" without 
naming CERCLA. This proposal reflects 
DOE's policy (see Section II1.B) of 
relying on the CERCLA process for 
review of actions to be taken under 
CERCLA. DOE believes that the 
reference in the current regulations to 
CERCLA removal actions is confusing in 
the context of this policy. DOE also 
proposed to expand the limits of the 
categorical exclusion to actions 
generally costing up to $5 million over 
as many as 5 years. 

One commenter supported the 
modification to clarify application to 
RCRA cleanup actions and to increase 
the cost and time limitations. Another 
cornmenter stated that DOE should 
integrate the CERCLA and NEPA 
processes. As discussed in Section III.B, 
DOE's CERCLA/NEPApolicy allows for 
case-by-caseintegration of the CERCLA 
and NEPA processes. Therefore, 
although CERCLA is not referenced in 
the new categoricalexclusion, DOE may 
apply categoricalexclusion B6.1 to 
certain CERCLA actions. DOE has not 
changed its proposed modification to 
the categorical exclusion based on this 
comment. 

This commenter also requested that 
DOE retain the time and cost limits in 
the existing categorical exclusion (i.e.. 
the CERCLA remlatorv cost and time 
limits of $2 mifiion ark 12 months), but 
requested that if DOE does expand the 
limits to $5 million and 5 years as 
proposed, the language of the 
categorical exclusion should read 
"expand the limits to" and that the 
categorical exclusion's limits be stated 
as maximum cut off points. As 
discussed in Section lII.E,DOE's use of 
numerical quantities are intended to 
provide a reasonable degree of 
flexibility and should not be applied as 
absolute limits. DOE has retained the 
proposed cost and time factors in the 
final categoricalexclusion. 

Another commenter stated that the 
applicability of a categoricalexclusion 
to an action should be based on the site-
specific conditions of the action, not on 

its cost or duration. The cost and time 
descriptions in the proposed categorical 
exclusion are simply indicators of the 
size and type of actions DOE intends to 
categorically exclude, not definitions of 
the actions themselves. Categorical 
exclusions listed in appendix B include 
integral elements that are site specific, 
and categorical exclusions will be 
applied based on site-specific factors, 
such as the existence of any 
extraordinary circumstances, rather than 
on the cost or duration of the action. 

One commenter expressed concern 
that the use of terms "small-scale." 
"short-term," and "generally" are too 
subjective. The use of such descriptive 
terms is discussed in Section III.E. 

One commenter requested that DOE 
state in example B6.l (b)that it would 
use the definition of hazardous waste 
from whichever regulatory agency (e.g., 
EPA or a state agency) provided the 
more protective definition for purposes 
of protecting public health and safety, or 
had greater authority to regulate 
hazardous waste. DOE proposed to 
revise the example to reflect the fact that 
hazardous waste is defined under one of 
two possible regulatory authorities, 
either 40 CFR Part 261 or applicable 
state requirements, depending on 
whether EPA or a state exercises 
primary regulatory authority. DOE does 
not have a choice as to which definition 
it must abide by. DOE is retaining the 
proposed language in the final 
categorical exclusion. 

This commenter also stated that DOE 
did not specifically exempt high-level 
radioactive waste, transuranic waste. 
spent nuclear fuel, waste from 
reprocessing spent nuclear fuel, and 
uranium mill tailings in its language 
pertaining to waste cleanup and storage 
and requested clarification on the scope 
of the categorical exclusions in this 
regard. DOE agrees that it should clarify 
the scope of the categoricalexclusion 
and has added the phrase "other than 
high-level radioactive waste and spent 
nuclear fuel" to the categorical 
exclusion. DOE believes that it can 
appropriately apply the categorical 
exclusion to cleanup activities involving 
transuranic waste &d uranium mill 

-
tailings. 

This commenter also expressed 
concern that this categoricalexclusion 
allowed more discretionary authority to 
DOE for its waste management actions 
with less public notification, 
involvement, and accountability. DOE's 
response to comments relating to the 
reduction of public involvement 
op ortunities is in Section III.B. 

l e e  also the discussion of categorical 
exclusion B6.9 for a modification of 
example B6.1(g). 
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Proposed Modification (Removal) 
B6.4 Sitina/construction/oDeration/ 
de~ommissronin~of facilityior storing 
packaged hazardous waste for 90 days 
or less. 

DOE proposed to replace the existing 
B6.4, which covers a very narrow class 
of waste storage actions, with a new and 
broader B6.4 that would have 
encompassed the activities to which the 
existing B6.4 applies. In response to 
comments on the proposed new B6.4, 
however, DOE has decided to narrow its 
scope in such a manner that retaining 
the existing B6.4 is necessary. 
Therefore, DOE is retaining the existing 
B6.4, and will list a new class of actions 
covering waste storagefacilities (i.e.. a 
"reduced-scope" version of the 
proposed B6.4) as B6.10. See the further 
discussion below. 

Proposed B6.4 (FinalB6.10) 
Siting/construction/operation/ 
decommissioning of small waste storage 
facilities (nothigh-level radioactive 
waste, spent nuclear fuel). 

Several commenters expressed 
concern that this proposed categorical 
exclusion could apply to actions that 
individually may have significant 
impacts and especially would have 
significant cumulative impacts if a 
number of such facilities were built. 
Commenters also expressed concern 
regarding the location of the facility, 
type of waste, and the nature of the 
surrounding environment. On the other 
hand, a commenter who supported the 
proposal suggested that DOE clarify that 
an unlimited number of 50,000square-
foot facilities could be built under the 
cate orical exclusion. 

D ~ Egenerally agrees with the 
commenters who stated that the 
proposal was too broad. However, DOE 
notes that significant new waste-
producing activities and significant 
transfers of waste among sites are 
subject to NEPA analysis and would not 
be categoricallyexcluded. Provisions for 
storing such waste would be within the 
scope of such analyses (or reviewed 
under CERCLA, if the waste would 
result from CERCLA environmental 
restoration activities), and storage 
impacts and alternatives would be 
appropriately assessed. 

In light of the comments, DOE has 
decided to limit the applicability of 
proposed categorical exclusion B6.4 
(final B6.10) to upgrades or replacement 
of storage facilities for waste that is 
already present at a DOE site at the time 
the storage capacity is to be provided. 
Providing new or upgraded storage 
facilities for existing wastes under this 
categorical exclusion would only 
improve upon previous storage 
conditions. Further, because the storage 

changes would not be associated with 
changes in waste type or waste quantity, 
providing new storagefacilities or 
upgrades would not likely have 
cumulatively significant impacts. 
Storage facilities for newly generated 
waste from ongoing operations would 
not be categoricallyexcluded, and any 
associated cumulative impacts would be 
considered in an appropriate NEPA 
analysis. 

Several commenters questioned the 
basis for DOE's proposal to categorically 
exclude a particular size of storage 
facility, namely approximately 50,000 
square feet or less. In recent years DOE 
has evaluated and constructed a variety 
of new waste storagefacilities. These are 
typically uncomplicated light-weight 
buildings on a contrete pad floor that 
provide open floor storage space for 
waste packages. They are designed, and 
waste is emplaced, with safety as a 
priority. DOE chose 50,000square feet 
as a representative size of such facilities, 
intending not to categoricallyexclude 
facilities that might be unusually large. 

In response to commenters' objections 
regarding the word "generally" in the 
proposed phrase "generally not to 
exceed an area of 50,000square feet," 
DOE has changed the phrase to read 
"less than approximately 50,000 square 
feet in area,'' which more accurately 
conveys DOE's original intent. See also 
the discussion in Section 1II.E. 

As proposed, the categorical 
exclusion would not apply to storage of 
high-level radioactive waste or spent 
nuclear fuel. Several commenters 
questioned whether the categorical 
exclusion would apply to other types of 
waste. One commenter suggested that 
DOE not apply this categorical 
exclusion to transuranic wastes, fissile 
materials, and all other materials for 
which DOE is largely self-regulating. 
The commenter did not explain why 
self-regulationwould be important to 
the determination at issue, and DOE 
believes that it is not. DOE has 
concluded, however, that storage 
facilities for wastes that require special 
precautions to prevent nuclear 
criticality should not be categorically 
excluded, and DOE is modifying the 
proposed categorical exclusion 
accordingly. For example, certain 
transuranic wastes that contain fissile 
materials ma pose such concerns. 

Finally. D ~ Ehas clarified its original 
intent to include under this categorical 
exclusion only storagefacilities located 
at DOE sites, and also has deleted 
reference to "activities connected to site 
operations," as commenters requested. 

Proposed ClarificationB6.5 
Siting/construction/operation/ 
decommissioning of facility for 

characterizing/sorting packaged waste. 
overpacking waste (not high-level 
radioactive waste, spent nuclear fuel). 

DOE proposed to clarify the existing 
B6.5 merely by adding cross-references 
to B6.4 and B6.6, not to change it 
substantively. A commenter, however, 
suggested that B6.5 should be expanded 
to include activities in which waste 
would be unpacked for purposes of 
characterization. DOE considers the 
comment to be outside the scope of this 
rulemaking, but may consider the 
suggestion in an appropriate future 
rulemaking. 

Proposed B6.9 Small-scale 
temporary measures to reduce migration 
of contaminated groundwater. 

Several commenters expressed 
concern that, in effect, this categorical 
exclusion would reduce opportunities 
for review by other agencies and the 
public, and that it might be applied to 
actions that could have adverse effects 
on public health and the environment. 
One commenter stated that 
contamination of groundwater is a 
potentially significant risk to public 
health and that DOE should not exclude 
such contamination issues from public 
participation opportunities and NEPA 
documentation requirements. One 
commenter expressed concern that -application of this categoricalexclusion --
would eliminate valuable input from i-
natural resource agencies regarding :---. 

.-----
effects from actions of this type on state-
designated priority habitats. A related 
comment expressed concern that actions 
categorically excluded under B6.9 could 
be detrimental to valuable habitat or 
cultural resources. 

As noted in the preamble to the 
proposed rulemaking. DOE has found 
that these actions normally have very 
local and environmentally beneficial 
effects and pose no potential for 
significant environmental impacts. With 
regard to potential impacts to sensitive 
environmental resources (such as 
priority habitat and cultural resources), 
DOE believes that integral condition 
B(4) in appendix B, which states that an 
action proposed for categorical 
exclusion must not adversely affect 
environmentally sensitive areas, would 
preclude use of this categorical 
exclusion when priority habitat and 
cultural resources may be adversely 
affected. Public involvement 
opportunities are discussed in Section 
m.B. 

One commenter stated that it was 
unclear why the proposed categorical 
exclusion was not within the scope of 
B6.1, an existing categorical exclusion 
for small-scale cleanup actions (see 
modification of B6.1 above). DOE 
believes that certain groundwater 
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cleanup actions could indeed be actions formerly included within the Proposed Modification C16 
categorically excluded under B6.1, if the definition of "Major Projects." Siting/construction/operation/ 
proposed actions met the conditions of Proposed Modification C9 decommissioning of large waste storage 
that categoricalexclusion, i.e., there Restoration, creation, or enhancement of facilities (not high-level radioactive 
were existing facilities to treat the water large wetlands. waste, spent nuclear fuel). 
and the proposed activities were to be DOE originally proposed to amend DOE'S proposed amendments were 
completed in about 5 years or less. DOE this category to conform to proposed intended to clarify the meaning of 
believes it is also appropriate, however, B1.32, i.e., to distinguish NEpA review "onsite" in the existing C16, and to 
to categorically exclude the siting. for large versus small wetlands. As make C16 consistent with proposed 
construction, and longer term operation noted in the discussion on B1.32, DOE B6.4 (now find B6.10),under which a 
of groundwater treatment and is withdrawing its proposal to subset of small-scale actions included in 
containment facilities and therefore categorically exclude restoration, existing C16 would be categorically 
proposed a separate categorical creation, or enhancement of a small excluded. DOE does not agree with a 
exclusion (i.e., B6.9) to define and cover wetland. Similarly, DOE is also commenter's statements to the effect 
those activities. DOE intends that the withdrawing its proposal to make a that this proposal would eliminate 
categorical exclusion would include conforminglanguagechange in ~ 9 .  public participation for the siting of 
mobile pumping and treatment facilities .proposed ~ ~ d i f i ~ ~ t i ~ ~( ~ ~ ~ ~ ~ ~ l )centralized and regional treatment and 
or pumping and treatment facilities that ~ 1 0~ ~ t i ~ ~ ~ ~ ~ ~ ~ ~ ~storage facilities and protect its 
might be built and then removed when decommissioning of synchrotron contractors and itself at the expense of 
the action was and DOE used radiation accelerator facility; and the public. DOE provides for 
the phrase "small-scale temporary Proposed Modification C11 appropriate public involvement in its 
measure" to characterize these Siting/construction/operation/ environmental assessment process. In 
possibilities. DOE has added these decommissioning of low- or medium- accordance with another commenter's 
facility descriptions to the examples in particle acceleration facility with suggestion, DOE is providing clearer 
the final categorical exclusion. DOE prhary beam energy generally greater direction by replacing the phrase 
agrees that the example of "installing *an M ~ V .  "generally greater than" with "greater 

than approximately." which also betterbarriers" the proposed DOE proposed to consolidate the DOE.s original intent See also
categorical exclusion is more existing C10 and C11 into C11
a ~ ~ r o ~ r i a t e l ~considered as an action (reserving c101,and make the resulting the discussion in Section m.E. 
under B6.1. For this reason, DOE is C11 applicable for low to medium Classes of Actions Listed in Appendix 
adding "under@ound barriers" to the energy particle accelerators, consistent D 
existing B6.1(g)and with the proposed categorical exclusion .pmposed ~ ~ d i f i ~ ~ ~ ~~ 1 0it from roposed B6.9. B3.10 for accelerators with energy less ~ ~ ~ ~ ~ ~- ~notl?ercommenter stated that the than approrimately loo MeV. One -

L- -= 
=-_ meaning of "small-scale temporary commenter stated that the existing 

decommissioning of major treatment, 
-. measure" was vague. DOE's use of terms storage, and disposal facilities for high-

such as "small-scale" is discussed in regulations would have required an level waste and spent nuclear fuel. 
Section 1II.E. environmental impact Statement under DOE proposed to amend Dl0 so that 

existing C1, which covers "Major there would be no presumption that an 
Classes of Actions Listed in Appendix Projects," and DOE proposed to EIS would be prepared for siting.
C eliminate C1. The commenter is constructing, operating, and .proposed Modification (Removal) mistaken because "Major Projects" decommissioning of onsite replacement 
C1 Major projects. would normally have required an storage facilities or upgrading storage 

One commenter expressed concern environmental assessment under C1, not facilities for spent nuclear fuel. DOE 
that DOE'Sproposal to remove "Major an environmental impact statement. As proposals for these types of facilities 
Projects, as designated by DOE Order noted above, DOE is removing C1. See have varied too widely to support a 
4240.1" from appendix C would result previous discussion under C1. general conclusion that such proposed 
in the categorical exclusion of proposed Proposed Modification C14 actions normally require the preparation 
actions currently requiring an Siting/construction/operationof water of an environmental impact statement. 
environmental assessment or treatment facilities generally greater Thus, under DOE'Sproposal, onsite 
environmental impact statement. than 250.000 gallons per day capacity. replacement or upgrade of storage 

The term "Major Project" was defined DOE proposed to modify C14 to facilities for spent nuclear fuel would 
in DOE Order 4240.1,based primarily conform to proposed B1.26. A no longer require the preparation of an 
on cost characteristics. DOE no longer commenter objected to use of the word environmental impact statement; rather. 
uses the term "Major Project," and thus "generally" in both listings. DOE has DOE would decide on a case-by-case 
the existing C1 is no longer meaningful. replaced the phrase "generally basis (i.e., based on the particular 
Accordingly, DOE is removing C1. DOE exceeding" with "greater than project, site, and circumstances) 
will continue to prepare environmental approximately," which reduces the whether to prepare an environmental 
impact statements,however, for "major agency's discretion, as the commenter assessment or an environmental impact 
Federal actions significantly affecting requested, conformswith changes to statement. Contrary to one commenter's 
the quality of the human environment" proposed B1.26 discussed above, and presumption, DOE's decision not to 
as required under NEPA 5 102(2)(C). better expresses DOE's original intent. assign a particular level of NEPA 
Also, although DOE has eliminated the DOE also revised C14 to include small documentation to onsite replacement or 
designation of "Major Projects" from the wastewater and surface water treatment upgrading of storage facilities for spent 
proposed actions for which an facilities, whose liquid discharges are nuclear fuel would never result in such 
environmental assessment would not subject to external regulation, to activities being categorically excluded. 
normally be prepared, DOE will conform with changes to proposed While one commenter supported the 
continue to prepare environmental B1.26 made in response to comments. proposed modification, several others 
assessments for the types of proposed See also the discussion in Section 1II.E. opposed it. Some commenters stated 
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that the use of the term "major" in Dl0 
already provided DOE with the 
flexibility to prepare an environmental 
assessment in certain circumstances. In 
response, DOE notes that the term 
"major" refers to the size and/or cost of 
a particular project, not to whether its 
impacts will be significant. Thus, it is 
possible to have a large, costly DOE 
project that, because of its location or 
technical characteristics, is not likely to 
have significant environmental effects. 
In that case (such as replacement or 
upgrade of a spent nuclear fuel storage 
facility), DOE believes it is more 

the Idaho National Engineering 
Laboratory, rather than an 
environmental impact statement. DOE's 
approach to formulating typical classes 
of actions for listing in subpart D is 
described in Section III.E, above. DOE 
does not formulate such classes of 
actions, or proposed additions and 
modifications, with the intention of 
securing coverage for a specific future or 
past action under a particular class of 
actions. 

IV. Procedural Review Requirements 

A. ~ ~~ under the v~ ~ i 

the Paperwork Reduction Act of 1980 
(44 USC 3501 et seq.). 

D.Review Under Executive Order 12612 
Executive Order 12612. "Federalism," 

52 FR 41685 (October 30, 1987) requires 
that regulations be reviewed for 
Federalism effects on the institutional 
interest of states and local governments, 
andl if the effects are sufficiently 
substantial, preparation of a Federalism 
assessment is required to assist senior 
policymakers. These amendments will 
affect Federal NEPA compliance 

procedures, which are not subject to 
~i ~ ~ ~ 
state regulation. The amendments will 
not have any substantial direct effects 
on states and local governments within 
the meaning of the Executive Order. 
Therefore. no Federalism assessment is 
required. 

E. Review Under Executive Order 12988 
With respect to the review of existing 

and the promulgation 
3(a)

Executive Order 12988. "Civil Justice 
Reform" 6 1 FR 4729 (February 7, 1996), 
imp0ses On Executive agencies the 
general duty to adhere to the following 
requirements: drafting 
errors and (2) write 
regulations to minimize litigation. and 
(3)provide a clear legal standard for 
affected conduct rather than a general 
standard and promote simplification 
and burden reduction. With regard to 
the review required by Section 3(a), 
Section 3(b) of Executive Order 12988 
specifically requires that Executive 
agencies make every reasonable effort to 
ensure that the regulation: (1) Clearly 
specifies the preemptive effect,if any; 
(2) specifies any effecton 
existing Federal law or regulation; (3) 
provides a Clear legal standard for 
affected while promoting 

simplification and burden reduction; (4) 
specifies the retroactive effect, if any; (5) 
adequately defines key terms; and (6) 
addresses other important issues 
affecting clarity and general 
draftsmanship under any guidelines 

~ 

----+ 

;__ 

issued by the ~  t~ ~ ~ ~ ~ a l .~t section ~
3(c) of Executive Order 12988 requires 
Executive agencies to review regulations 
in light of applicable standards in 
Section 3(a) and Section 3(b) to 
determine whether they are met or it is 
unreasonable to meet one or more of 
them. DOE has completed the required 
review and determined that, to the 
extent permitted by law, the final rule 
meets the relevant standards of 
Executive Order 12988. 

F. Review Under Executive Order 12866 
The final amendments were reviewed 

in accordance with Executive Order 

appropriate to Prepare an envir~nmental National Environmental Policy Act 
assessment. Two commenters expressed 
concern that replacement or upgrade of 
spent nuclear fuel storage facilities 
could result in expanded spent nuclear 
fuel storage capacity and that existing 
storage sites may become long-term 
storage sites in the absence of a 
permanent repository. DOE did not 
intend to permit expanded storage 
under this exclusion and has modified 
its proposal to add "where such 
replacement or upgrade will not result 
in increased storage capacity." Whether 
the storage of spent nuclear fuel may in 
fact become long-term storage is outside 
the sco e of this rulemaking. 

AnofRer commenter stated that Dl0 
must not be replaced by any less 
stringent process for public input and 
involvement. DOE will prepare either an 
environmental assessment or an 
environmental impact statement for 
replacement or upgrades of spent 
nuclear fuel storage facilities, depending 
on the circumstances. DOE provides for 
public involvement in both its 
environmental assessment and 
environmental impact statement 
processes.

Other commenters contended that 
DOE had proposed that an 
environmental assessment would be 
applicable for handling high-level 
waste. DOE'S proposed modification 
deals with replacement and upgrades of 
storage facilities for spent nuclear fuel, 
not high-level waste. Under the original 
Dl0 and as amended, DOE would 
normally prepare an environmental 
impact statement for the siting, 
construction, operation, and 
decommissioning of major treatment, 
storage, and disposal facilities for high- 
level waste. 

One commenter questioned why 
replacement or upgrades of high-level 
waste storage facilities are not treated 
the same as similar facilities for spent 
nuclear fuel, and whether DOE'S 
proposed modification was designed to 
justify the preparation of an 
environmental assessment for a 
particular spent nuclear fuel facility at 

These amendments to the DOE NEPA 
rule establish, modify, and clarify 
procedures for considering the 
environmental effects of DOE actions 
within the Department's decision 
making process. Implementation of this 
rule will not affect the substantive 
requirements imposed on DOE or on 
applicants for DOE licenses, permits, 
and financial assistance, and this rule 
will not result in environmental 
impacts. Therefore, DOE has determined 
that this rule is covered by the 
categorical exclusion found at paragraph 
A6 of appendix A to subpart D, 10 CFR 
part 1021, which applies to procedural 
rulemaking. Accordingly, neither an 
environmental impact statement nor an 
environmental assessment is required. 

B.Review Under the 
Flexibility Act 

The Act (5601 et seq.) requires that an agency 
prepare an initial regulatory flexibility 
analysis to be published at the time the 
proposed rule is published. This 
requirement does not if the 
agency "certifies that the rule will not, 
if promulgated, have a significant 
economic impact on a substantial 

of (5 603)' 
The modifies existing policies and
procedural requirements for 

cOmpliance with NEPA. The makes 
no substantive changes to requirements 
imposed On for licenses,
permits, financial assistance, and 
similar actions as related to NEPA 

certifies 
that the not have a "significant 
economic impact on a substantial 
number of small entities." 

C. ~ ~ v i ~ ~under the paperwork 
~ ~ d~~t ~ ~ t i ~ ~ 

No new information collection or 
recordkeeping requirements are 
imposed by these amendments. 
Accordingly, no Office of Management 
and Budget clearance is required under 
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12866, "Regulatory Planning and 
Review," 58 FR 51735 (October 4, 1993), 
which requires a Federal agency to 
prepare a regulatory assessment, 
including the potential costs and 
benefits, of any "significant regulatory 
action." The order defines "significant 
regulatory action" as any regulatory 
action that may have an annual effect on 
the economy of $100 million or more 
and may adversely affect the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
state, local, or tribal governments in a 
material way; create a serious 
inconsistency or otherwise interfere 
with an action taken or planned by 
another agency; materially alter the 
budgetary impact of entitlements, 
grants, user fees, or loan programs; or 
raise novel legal or policy issues arising 
out of legal mandates (section 3 0 ) .  

These amendments will modify 
already existing policies and procedures 
for compliance with NEPA. The 
amendments contain no substantive 
changes in the requirements imposed on 
applicants for a DOE license, financial 
assistance, permit, or similar actions. 
Therefore. DOE has determined that the 
incremental effect of these amendments 
to the DOE NEPA regulations will not 
have the magnitude of effects on the 
economy, or any other adverse effects, 
to bring this proposal within the 
definition of a "significant regulatory 
action." 

G. Review Under the Unfunded 
Mandates Reform Act 

Under section 205 of the Unfunded 
Mandates Reform Act of 1995 (2 USC 
1533), Federal agencies are required to 
prepare a budgetary impact statement to 
accompany any proposed or final rule 
that includes a Federal mandate that 
may result in the expenditure by state, 
local and tribal governments, in the 
aggregate, or by the private sector, of 
$100 million or more in any one year. 
Because the DOE NEPA regulations 
affect only DOE and do not create 
obligations on the part of any other 
person or government agency, neither 
state, local or tribal governments nor the 
private sector will be affected by 
amendments to these regulations. 
Therefore, DOE has determined that 
further review under the Unfunded 
Mandates Reform Act is not required. 

H.Congressional Notification 
The final regulations published today 

are subject to the Congressional 
notification requirements of Small 
Business Regulatory Enforcement 
Fairness Act of 1996 (Act) (5 USC 801). 
The Office of Management and Budget 
has determined that the final regulations 

do not constitute a "major rule" under 
the Act (5 USC 804). DOE will report to 
Congress on the promulgation of the 
final regulations prior to the effective 
date set forth at the beginning of this 
notice. 

List of Subjects in 10 CFR Part 1021 
Environmental impact statement. 
Issued in Washington, DC, June 28, 1996. 

Tara O'Toole, 
Asslstant Secretary. Envlrontnent, Safeiy and 
Health. 

For reasons set out in the preamble, 
10 CFR part 1021 is amended as follows: 

PART 1021--NATIONAL 
ENVIRONMENTAL POLICY ACT 
IMPLEMENTING PROCEDURES 

1. The authority citation for part 1021 
continues to read as follows: 

Authority: 42 U.S.C. 7254; 42 U.S.C. 4321 
et seq. 

9 1021.1 04 [Amended] 
2. In 5 1021.104(b), the definition for 

EIS hplementation Plan is removed. 
3. Section 1021.105 is revised to read 

as follows: 

91021.105 Oversight of Agency NEPA 
activities. 

The Assistant Secretary for 
Environment, Safety and Health, or his/ 
her designee, is responsible for overall 
review of DOE NEPA compliance. 
Further information on DOE'S NEPA 
process and the status of individual 
NEPA reviews may be obtained upon 
request from the Office of NEPA Policy 
and Assistance, U.S. Department of 
Energy, 1000 Independence Avenue, 
SW, Washington, DC 20585-0119. 

4. Section 1021.310 is revised to read 
as follows: 

9 1021.31 0 Environmental impact 
statements. 

DOE shall prepare and circulate ElSs 
and related RODS in accordance with 
the requirements of the CEQ 
Regulations, as supplemented by this 
subpart. DOE shall include in draft and 
final EISs a disclosure statement 
executed by any contractor (or 
subcontractor) under contract with DOE 
to prepare the EIS document, in 
accordance with 40 CFR 1506.5(c). 

9 1021.31 1 [Amended] 
5. Section 1021.311 is amended by 

removing paragraph (0 and 
redesignating paragraph (g)as paragraph 
0.
* * * * * 

5 1021.312 [Removed and resewed] 
6. Section 1021.31 2 is removed and 

reserved. 

7. In 5 1021.315 paragraphs (b) and (d) 
are revised and (e) is added to read as 
follows: 

5 1021.315 Records of decision. 
* * * * * 

(b) If DOE decides to take action on 
a proposal covered by an EIS. a ROD 
shall be prepared as provided at 40 CFR 
1505.2 (except as provided at 40 CFR 
1506.1 and 5 1021.211 of this part). 

(d) No action shall be taken until the 
decision has been made public. DOE 
may implement the decision before the 
ROD is published in the Federal 
Register if the ROD has been signed and 
the decision and the availability of the 
ROD have been made public by other 
means (e.g., press release, 
announcement in local media). 

(e) DOE may revise a ROD at any time, 
so long as the revised decision is 
adequately supported by an existing 
ElS. A revised ROD is subject to the 
provisions of paragraphs (b), (c),and (d) 
of this section. 

3 1021.322 [Amended] 

8. Section 1021.322 is amended by 
removing paragraph (b) (1). and 
redesignating paragraphs (b) (2) through 
(b)(5) as paragraphs (b) (1) through (b) (4). 

9. Appendix A to Subpart D, 
paragraph A7, is revised to read as 
follows: 

Appendix A to Subpart D to Part 
1021-Categorical Exclusions 
Applicable to General Agency Actions 

A7 Transfer. lease, disposition, or 
acquisition of interests in personal property 
(e.g.. equipment and materials) or real 
property (e.g., permanent structures and 
land), if property use is to remain unchanged; 
i.e., the type and magnitude of impacts 
would remain essentially the same. 

10. Appendix B to Subpart D, is 
amended to revise the Table of Contents 
entries for B1.8, B1.13, B1.22, B3.6, 
B3.10, B5.3, B5.5, B5.9, B5.10, B5.12, 
B6.1, and B6.5; add B1.23 through 
B1.32,B2.6,B3.12,B3.13,B6.9,and 

B6.10; and remove B5.13 through B5.16, 
to read as follows: 
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Appendix B to Subpart D to Part 1021- 
Categorical Exclusions Applicable to 
Specific Agency Actions 

Table of Contents 
* * * * * 
B1.8 Modifications to screened water 

intake/outflow structures 
* * * * * 
B1.13 Constructiodacquisitiodrelocation 

of onsite pathways, short onsite access 
roads/railroads

* * * * * 
B1.22 Relocation of buildings 
B1.23 Demolitioddisposal of buildings 
B1.24 Transfer of structures/residential. 

commercial, industrial use 
B 1.25 Transfer of landhabitat preservation, 

wildlife management 
B 1.26 Siting/constructiodoperatiod 

decommissioning of small water 
treatment facilities, less than 
approximately 250,000 gallons per day 
capacity 

B1.27 Disconnection of utilities 
B 1.28 Minor activities to place a facility in 

an environmentally safe condition, no 
proposed uses 

~ 1 . 5~itin~/construction/o~eratiod 
decommissioning of small onsite 
disposal facility for construction and 
demolition waste 

B1.30 Transfer actions 
. B 1.3 1 Relocation/operation of machinery 
; and equipment 

=--- B1.32 Traffic flow adjustments. existing 
roads 

B2.6 Packaging/transportation/storageof 
radioactive sources upon request by the 
Nuclear Regulatory Commission or other 
cognizant agency 

* * * * * 
B3.6 Siting/construction/operatiod 

decommissioning of facilities for bench- 
scale research, conventional laboratory 
operations, small-scale research and 
development and pilot projects 

* * * * * 
B3.10 Siting/construction/operation/ 

decommissioning of particle 
accelerators. including electron beam 
accelerators, primary beam energy less 
than approximately 100 MeV 

* * * * * 
B3.12 Siting/construction/operatiod 

decommissioning of microbiological and 
biomedical facilities 

B3.13 Magnetic fusion experiments, no 
tritium fuel use 

* * * * * 
B5.3 Modification (not expansion)/ 

abandonment of oil storage accesslbrine 
injection/gas/geothermalwells, not part 
of site closure 

B5.5 Constructiodoperation of short crude 
oil/gas/steam/geothermalpipeline 
segments

* * * * * 

B5.9 Temporary exemption for any electric 
powerplant

B5.10 Certain permanent exemptions for 

any existing electric powerplant 


* * * * * 
B5.12 Workover of existing oillgasl 


geothermal well 

* * * * * 
B6.1 Small-scale, short-term cleanup 

actions under RCRA, Atomic Energy Act. 
or other authorities 

* * * * * 
B6.5 Siting/construction/operationl 


decommissioning of facility for 

characterizing/sorting packaged waste, 

overpacking waste 


* * * * * 
B6.9 Small-scale temporary measures to 


reduce migration of contaminated 

groundwater 


B6.10 Siting/constructiodoperatiod 

decommissioning of small upgraded or 

replacement waste storage facilities 


* * * * * 
1 1. Appendix B to Subpart D, section 

B is amended by revising paragraphs 
B(1). B (2). and B(4) (iii) to read as  
follows: 

B. Conditions That are Integral Elements of 

the Classes of Actions in Appendix B 

* * * * * 

(1) Threaten a violation of applicable 
statutory, regulatory, or permit requirements 
for environment, safety, and health, 
including requirements of DOE andlor 
Executive Orders. 

(2) Require siting and construction or 
major expansion of waste storage, disposal, 
recovery, or treatment facilities (including 
incinerators), but the proposal may include 
categorically excluded waste storage. 
disposal, recovery, or treatment actions. 
* * * * * 

(4) * * * 
(iii) Wetlands regulated under the Clean 

Water Act (33 U.S.C. 1344) and floodplains; 
* * * * * 

12. Appendix B to Subpart D, section 
B1, is amended by revising the 
introductory text to paragraph B1.3, 
paragraphs B1.3(n) and (o), B1.8, B1.13, 
B1.15, B1.18, B1.21, and B1.22, and 
adding paragraphs B1.23 through B1.32, 
to read as follows: 

B1. Categorical Exclusions Applicable to 
Facility Operation 
* * * * * 

B1.3 Routine maintenance activities and 
custodial services for buildings, structures. 
rights-of-way, infrastructures (e.g.. pathways, 
roads, and railroads), vehicles and 
equipment, and localized vegetation and pest 
control, during which operations may be 
suspended and resumed. Custodial services 
are activities to preserve facility appearance. 
working conditions, and sanitation, such as 
cleaning, window washing, lawn mowing. 
trash collection. painting, and snow removal. 
Routine maintenance activities. corrective 
(that is, repair), preventive, and predictive. 
are required to maintain and preserve 

buildings, structures, infrastructures, and 
equipment in a condition suitable for a 
facility to be used for its designated purpose. 
Routine maintenance may result in 
reolacement to the extent that reolacement is 
in'kind and is not a substantial ipgrade or 
improvement. In kind replacement includes 
installation of new components to replace 
outmoded components if the replacement 
does not result in a significant change in the 
expected useful life, design capacity, or 
function of the facility. Routine maintenance 
does not include replacement of a major 
component that significantly extends the 
originally intended useful life of a facility 
(for example, it does not include the 
replacement of a reactor vessel near the end 
of its useful life). Routine maintenance 
activities include, but are not limited to: 
* * * * * 

(n) Routine testing and calibration of 
facility components, subsystems, or portable 
equipment (including but not limited to. 
control valves, in-core monitoring devices. 
transformers, capacitors, monitoring wells, 
lysimeters, weather stations, and flumes); 
and 

(0) Routine decontamination of the 
surfaces of equipment, rooms, hot cells. or 
other interior surfaces of buildings (bysuch 
activities as wiping with rags, using 
strippable latex. and minor vacuuming), 
including removal of contaminated intact 
equipment and other materials (other than 
spent nuclear fuel or special nuclear material 
in nuclear reactors). 
* * * * * 

B 1.8 Modifications to screened water 
intake and outflow structures such that 
intake velocities and volumes and water 
effluent quality and volumes are consistent 
with existing permit limits. 
* * * * * 

B1.13 Construction, acquisition. and 
relocation of onsite pathways and short 
onsite access roads and railroads. 
* * * * * 

B 1.1 5 Siting, construction (or 
modification), and operation of support 
buildings and support structures (including. 
but not limited to. trailers and prefabricated 
buildings) within or contiguous to an already 
developed area (where active utilities and 
currently used roads are readily accessible). 
Covered support buildings and structures 
include those for office purposes; parking; 
cafeteria services; education and training; 
visitor reception; computer and data 
processing services: employee health services 
or recreation activities; routine maintenance 
activities; storage of supplies and equipment 
for administrative services and routine 
maintenance activities: security (including 
security posts); fire protection; and similar 
support purposes, but excluding facilities for 
waste storage activities, except as provided in 
other parts of this appendix. 
* * * * * 

B1.18 Siting, construction, and operation 
of additional water supply wells (or 
replacement wells) within an existing well 
field, or modification of an existing water 
supply well to restore production. if there 
would be no drawdown other than in the 
immediate vicinity of the pumping well, no 
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resulting long-term decline of the water table. 
and no degradation of the aquifer from the 
new or replacement well. 
* * * * * 

B1.21 Noise abatement measures, such as 
construction of noise barriers and installation 
of noise control materials. 

B 1.22 Relocation of buildings (including. 
but not limited to, trailers and prefabricated 
buildings) to an already developed area 
(where active utilities and currently used 
roads are readily accessible). 

B1.23 Demolition and subsequent 
disposal of buildings, equipment, and 
support structures (including, but not limited 
to, smoke stacks and parking lot surfaces). 

B1.24 Transfer. lease, disposition or 
acquisition of interests in uncontaminated 
permanent or temporary structures, 
equipment therein, and only land that is 
necessary for use of the transferred structures 
and equipment, for residential. commercial, 
or industrial uses (including, but not limited 
to, office space, warehouses, equipment 
storage facilities) where. under reasonably 
foreseeable uses, there would not be any 
lessening in quality, or increases in volumes. 
concentrations, or discharge rates, of wastes, 
air emissions, or water effluents, and 
environmental impacts would generally be 
similar to those before the transfer. lease. 
disposition, or acquisition of interests. 
Uncontaminated means that there would be 
no potential for release of substances at a 
level, or in a form. that would pose a threat 

- to public health or the environment. - B 1.25 Transfer, lease, disposition or 
= - acquisition of interests in uncontaminated 

-	 land for habitat preservation or wildlife 
management, and only associated buildings 
that support these purposes. Uncontaminated 
means that there would be no potential for 
release of substances at a level, or in a form. 
that would pose a threat to public health or 
the environment. 

B1.26 Siting, construction (or expansion, 
modification, or replacement). operation, and 
decommissioning of small (total capacity less 
than approximately 250.000 gallons per day) 
wastewater and surface water treatment 
facilities whose liquid discharges are 
externally regulated, and small potable water 
and sewage treatment facilities. 

B1.27 Activities that are required for the 
disconnection of utility services such as 
water, steam, telecommunications, and 
electrical power after it has been determined 
that the continued operation of these systems 
is not needed for safety. 

B1.28 Minor activities that are required to 
place a facility in an environmentally safe 
condition where there is no proposed use for 
the facility. These activities would include. 
but are not limited to. reducing surface 
contamination, and removing materials. 
equipment or waste, such as final defueling 
of a reactor, where there are adequate 
existing facilities for the treatment, storage, 
or disposal of the materials, equipment or 
waste. These activities would not include 
conditioning, treatment, or processing of 
spent nuclear fuel, high-level waste, or 
special nuclear materials. 

B1.29 Siting, construction, operation. and 
decommissioning of a small (less than 
approximately 10 acres) onsite disposal 

facility for construction and demolition 
waste which would not release substances at 
a level. or in a form, that would pose a threat 
to public health or the environment. These 
wastes, as defined in the Environmental 
Protection Agency's regulations under the 
Resource Conservation and Recovery Act. 
specifically 40 CFR 243.101. include building 
materials. packaging, and rubble. 

B1.30 Transfer actions, in which the 
predominant activity is transportation, and in 
which the amount and type of materials. 
equipment or waste to be moved is small and 
incidental to the amount of such materials, 
equipment. or waste that is already a part of 
ongoing operations at the receiving site. Such 
transfers are not regularly scheduled as part 
of ongoing routine operations. 

B 1.3 1 Relocation of machinery and 
equipment, such as analytical laboratory 
apparatus. electronic hardware, maintenance 
equipment, and health and safety equipment, 
including minor construction necessary for 
removal and installation. where uses of the 
relocated items will be similar to their former 
uses and consistent with the general missions 
of the receiving structure. 

B1.32 Traffic flow adjustments to existing 
roads at DOE sites (including, but not limited 
to, stop sign or traffic light installation, 
adjusting direction of traffic flow, and adding 
turning lanes). Road adjustments such as 
widening or realignment are not included. 

13. Appendix B to Subpart D, section 

BZ, is amended by adding BZ.6, to read 

as follows: 


B2. Categorical Exclusions Applicable to 
Safety and Health 
* * * * * 

B2.6 Packaging. transportation, and 
storage of radioactive materials from the 
public domain, in accordance with the 
Atomic Energy Act upon a request by the 
Nuclear Regulatory Commission or other 
cognizant agency, which would include a 
State that regulates radioactive materials 
under an agreement with the Nuclear 
Regulatory Commission or other agencies 
that may, under unusual circumstances. have 
responsibilities regarding the materials that 
are included in the categorical exclusion. 
Covered materials are those for which 
possession and use by Nuclear Regulatory 
Commission licensees has been catenoricallv -
excluded under 10 CFR 5 1.22(14) or-its 
successors. Examples of these radioactive 
materials (which may contain source, 
byproduct or special nuclear materials) are 
density gauges, therapeutic medical devices. 
generators, reagent kits. irradiators. analytical 
instruments, well monitoring equipment. 
uranium shielding material, depleted 
uranium military munitions, and packaged 
radioactive waste not exceeding 50 curies. 

14. Appendix B to Subpart D, section 
B3, is amended by revising the 
introductory text to paragraph B3.1, 
B3.3, B3.6, and B3.10, and adding new 
paragraphs B3.12 and B3.13. to read as 
follows: 

B3. Categorical Exclusions Applicable to Site 
Characterization, Monitoring, and General 
Research 

B3.1 Onsite and offsite site 
characterization and environmental 
monitoring, including siting, construction (or 
modification), operation, and dismantlement 
or closing (abandonment) of characterization 
and monitoring devices and siting, 
construction, and associated operation of a 
small-scale laboratory building or renovation 
of a room in an existing building for sample 
analysis. Activities covered include, but are 
not limited to, site characterization and 
environmental monitoring under CERCLA 
and RCRA. Specific activities include, but are 
not limited to: 
* * * * * 

B3.3 Field and laboratory research. 
inventory, and information collection 
activities that are directly related to the 
conservation of fish or wildlife resources and 
that involve only negligible habitat 
destruction or population reduction. 
* * * * * 

B3.6 Siting, construction (or 
modification). operation, and 
decommissioning of facilities for indoor 
bench-scale research projects and 
conventional laboratory operations (for 
example, preparation of chemical standards 
and sample analysis); small-scale research 
and development projects; and small-scale 
pilot projects (generally less than two years) 
conducted to verify a concept before 
demonstration actions. Construction (or 
modification) will be within or contiguous to 
an already developed area (where active 
utilities and currently used roads are readily 
accessible). See also C12. 
* * * * * 

B3.10 Siting, construction, operation, and 
decommissioning of a particle accelerator. 
including electron beam accelerator with 
primary beam energy less than approximately 
100 MeV. and associated beamlines. storage 
rings, colliders, and detectors for research 
and medical purposes, within or contiguous 
to an already developed area (where active 
utilities and currently used roads are readily 
accessible), or internal modification of any 
accelerator facility regardless of energy that 
does not increase primary beam energy or 
current.
* * * * * 

B3.12 Siting, construction (or 
modification), operation, and 
decommissioning of microbiological and 
biomedical diagnostic, treatment and 
research facilities (excluding Biosafety Level- 
3 and Biosafety Level-4; reference: Biosafety 
in Microbiological and Biomedical 
Laboratories, 3rd Edition, May 1993. U.S. 
Department of Health and Human Services 
Public Health Service. Centers of Disease 
Control and Prevention, and the National 
Institutes of Health (HHS Publication No. 
(CDC) 93-8395)) including. but not limited 
to, laboratories. treatment areas, offices, and 
storage areas, within or contiguous to an 
already developed area (where active utilities 
and currentlv used roads are readilv 
accessible). Gperation may includethe 
purchase, installation. and operation of 
biomedical equipment, such-as commercially 
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available cyclotrons that are used to generate 
radioisotopes and radiopharmaceuticals. and 
commercially available biomedical imaging 
and spectroscopy instrumentation. 

B3.13 Performing magnetic fusion 
experiments that do not use tritium as fuel, 
with existing facilities (including necessary 
modifications).

is*Appendix to subpartD,section 

is amended by revising paragraphs 
B5.3, B5.5 and B5.9 through B5.12 and 
removing B5.13 through B5.16, to read 
as follows: 

B5. Categorical Exclusions Applicable to 
Conservation. Fossil, and Renewable Energy 
Activities 
* * * * * 

B5.3 Modification (but not expansion) or 
abandonment plugging),which is 

Part site 'IUde 
access wells. brine injection wells. 
geothermal wells, and gas wells. 
* * * * * 

B5.5 Construction and subsequent 
operation of short crude oil, steam, 
geothermal, Or natural gas pipeline segments 
between DOE facilities and existing 
transportation, storage, or refining facilities 
within a single industrial complex, if the 
pipeline segments are within existing rights- 
of-way.
* * * * * 

B5.9 The grant or denial of any temporary 
- exemption under the Powerplant and 
- lndustrial Fuel Use Act of 1978 for any 

---- electric powerplant. 
B5.10 The grant or denial of any 

permanent exemption under the Powerplant 
and lndustrial Fuel Use Act of 1978 of any 
existing electric powerplant other than an 
exemption under (1) section 312(c) relating to 
cogeneration, (2) section 3120 relating to 
scheduled equipment outages, (3) section 
312(b) relating to certain state or local 
requirements, and (4) section 3120  relating 
to certain intermediate load powerplants. 

B5.11 The grant or denial of a permanent 
exemption from the prohibitions of Title II of 
the Powerplant and Industrial Fuel Use Act 
of 1978 for any new electric powerplant to 
permit the use of certain fuel mixtures 
containing natural gas or petroleum. 

B5.12 Workover (operations to restore 
production, such as deepening, plugging 
back, pulling and resetting lines. and squeeze 
cementing) of an existing oil, gas, or 
geothermal well to restore production when 
workover operations will be restricted to the 
existing wellpad and not involve any new 
site Preparation or earth work that would 
adversely affect adjacent habitat. 

16. ~ ~ ~B to subpart ~ D,sectioni x~ d 
B6, is amended by revising the 
introductory text to paragraph B6.1, 
paragraph B6.1 (b), (g),and B6.5, and 
adding paragraphs B6.9 and B6.10, to 
read as follows: 
B6. Categorical Exclusions Applicable to 
Environmental Restoration and Waste 
Management Activities 

B6.1 Small-scale. short-term cleanup 
actions, under RCRA, Atomic Energy Act, or 

other authorities, less than approximately 5 
million dollars in cost and 5 years duration. 
to reduce risk to human health or the 
environment from the release or threat of 
release of a hazardous substance other than 
high-level radioactive waste and spent 
nuclear fuel, including treatment (e.g.. 
incineration), recovery. storage. or disposal of 
wastes at existing facilities currently 
handlingthe type of waste involved in the 
action. These actions include. but are not 
limited to: 
* * * * * 
(b)Removal of bulk containers (for 

example, drums, barrels) that contain or may 
contain hzmrdous substances, ~ollutants, 
contaminants, CERCLA-excluded petroleum 
or natural gas products, or hazardous wastes 
(designated in 40 CFR part 26 or applicable 
state requirements), if such actions would 
reduce the likelihood of spillage, leakage, 
fire, explosion, or exposure to humans, 
animals, or the food chain; 
* * * * * 

(g) Confinement or perimeter protection 

using dikes. trenches, ditches, diversions, or 

installing underground barriers, if needed to 

reduce the spread of, or direct contact with, 

the contamination; 
* * * * * 

(1) Segregation of wastes that may react 
with one another or form a mixture that 

could result in adverse environmental 

impacts;* * * * * 

B6.5 Siting, construction (or modification 
or expansion). operation, and 
decommissioning of an onsite facility for 
characterizing and sorting previously 
packaged waste or for overpacking waste, 
other than high-level radioactive waste- if 

waste. 
These waste storage
(covered under B6.4,B6.6, B6.10,and C16) 
or the handling of spent nuclear fuel. 
* * * * * 

B6.9 Small-scale temporary measures to 
reduce migration of contaminated 
groundwater, including the siting, 
construction, operation, and 
decommissioning of necessary facilities. 
These measures include. but are not limited 
to, pumping, treating, storing, and reinjecting 
water, by mobile units or facilities that are 
built and then removed at the end of the 
action. 

B6.10 Siting. construction (or 
modification), operation, and 
decommissioning of a small upgraded or 
replacement facility (less than approximately 
50,000 square feet in area) at a DOE site 
within or contiguous to an already developed 
area (where active utilities and currently 
used roads are readily accessible) for storage 
of waste that is already at the site at the time 
the storage capacity is to be provided. These 
actions do not include the storage of high-
level radioactive waste, spent nuclear fuel or 
any waste that requires special precautions to 
prevent criticality. See B6.4* 
B6.5. B6.6, and C16. 

17. Appendix C to Subpart D is 
amended in the Table of Contents by 
removing and reserving the entries for 

C1 and C10 and by revising the entries 
for ~ 1 1 ,  to read as follows:C14 and ~ 1 6  

Appendix C to Subpart D to Part 1021- 
Classes of Actions That Normally 
Require EAs But Not Necessarily EISs 

*able of Contents 
C 1 [Removed and Reserved] 
* * * * * 
CIO and 

C 1 1 Siting/construction/operation/
decommissioning of low- or medium- 
energy particle acceleration facility with 
primary beam energy greater than 
approximately 100 MeV 

* * .+ .+ 

C14 Siting/construction/operationof water 
treatment facilities greater than 
approximately 250,000 gallons per day 
capacity

* * * * * 
C16 Sitinglconstruction/operation/ 

decommissioning of large waste storage 
facilities 

Appendix to Subpart to Part 

1021 is amended by removing and 
reserving paragraphs C 1 and C 10 and by 
revising C11. C14 and C16, to read as 
follows: 

C1 [Removed and reserved]. 
* * * * * 

C 10 memoved and reserved]. 
C11 Siting, construction (or 

modification), operation, and 
decommissioningof a low- or medium-
energy (but greater than approximately 100 
MeV primary beam energy) particle 
acceleration facility, including electron beam 
acceleration facilities, and associated 
beamlines, storage rings. colliders, and 
detectors for research and medical purposes. 
within or contiguous to an already developed 
area (where active utilities and currently 
used roads are readily accessible). 
* * * * * 

C14 Siting, construction (or expansion). 
operation, and decommissioning of 
wastewater, surface water. potable water, and 
sewage treament facilitieswith a total 
capacity greater thanapproximately 250,000 
gallons per day, and of lower capacity 
wastewater and surface water treatment 
facilities whose liquid discharges are not 
subject to external regulation. 
* * * * * 

C16 Siting, construction (or modification 
to increase capacity), operation. and 

packaging and 
unpacking facilities (that may 
characterization operations) and large storage 
facilities (greater than approximately 50.000 
squM feet in area) waste* high-
level radioactive waste, generated onsite or 
resulting from activities connected to site 
Operations. These 
storage, packaging, or unpacking of spent 
nuclear fuel. See also B6.4. B6.5, B6.6. and 
B6.10. 

19. Appendix D to Subpart D is 
amended to revise the Table of Contents 
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entries for Dl and Dl0 to read as 
follows: 

Appendix D to Subpart D to Part 1021-
Classes of Actions That Normally 
Require EISs 
Table of Contents 
Dl Strategic Systems 
* * * * * 
Dl0 Sitinglconstruction/operation/ 

decommissioning of major treatment. 
storage, and disposal facilities for high- 
level waste and spent nuclear fuel 

* * * * * 

20. Appendix D to subpart D to part such replacement or upgrade will not result 
1021 is amended by revising paragraphs in increased storage capacity. 

* * * * * Dl and D10, to read as follows: 
Dl Strategic Systems, as defined in DOE [FR DOC. 96-17285 Filed 7-8-96: 8:45 am] 

Order 430.1. "Life-Cycle Asset Management," BlLlNG CODE 6450-01-P 

and designated by the Secretary. 

Dl0 Siting, construction, operation, and 
decommissioning of major treatment, storage, 
and disposal facilities for high-level waste 
and spent nuclear fuel, including geologic 
repositories, but not including onsite 
replacement or upgrades of storage facilities 
for spent nuclear fuel at DOE sites where 
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PART 94–RINDERPEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), VELOGENIC
VISCEROTROPIC NEWCASTLE
DISEASE, AFRICAN SWINE FEVER,
HOG CHOLERA, AND BOVINE
SPONGIFORM ENCEPHALOPATHY:
PROHIBITED AND RESTRICTED
IMPORTATIONS

1. The authority citation for part 94
would continue to read as follows:

Authority: 7 U.S.C. 147a, 150ee, 161, 162,
and 450; 19 U.S.C. 1306; 21 U.S.C. 111, 114a,
134a, 134b, 134c, 134f, 136, and 136a; 31
U.S.C. 9701; 42 U.S.C. 4331 and 4332; 7 CFR
2.22, 2.80, and 371.2(d).

§ 94.1 [Amended]
2. In § 94.1, paragraph (a)(2) would be

amended by adding the words ‘‘Czech
Republic,’’ immediately after the words
‘‘Costa Rica,’’ and by adding the word
‘‘Italy,’’ immediately after the word
‘‘Ireland,’’.

§ 94.11 [Amended]
3. In § 94.11, the first sentence in

paragraph (a) would be amended by
adding the words ‘‘Czech Republic,’’
immediately after the word ‘‘Chile,’’ and
by adding the word ‘‘Italy,’’
immediately after the word ‘‘Hungary,’’.

Done in Washington, DC, this 2nd day of
July 1996.
Terry L. Medley,
Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. 96–17440 Filed 7–8–96; 8:45 am]
BILLING CODE 3410–34–P

Food Safety and Inspection Service

9 CFR Parts 301, 318, 320, and 381
[Docket No. 95–033E]

RIN 0583–AB94

Performance Standards for the
Production of Certain Cooked Meat
and Poultry Products—Reopening of
Comment Period
AGENCY: Food Safety and Inspection
Service, USDA.
ACTION: Reopening of comment period.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is extending
the comment period for the proposed
rule, ‘‘Performance Standards for the
Production of Certain Cooked Meat and
Poultry Products’’ (61 FR 19564, May 2,
1996) for 60 days.
DATES: Comments must be received on
or before September 9, 1996.
ADDRESSES: Submit one original and
two copies of written comments to: FSIS

Docket Clerk, DOCKET #95–033P, U.S.
Department of Agriculture, Food Safety
and Inspection Service, Room 4352,
1400 Independence Ave., SW,
Washington, DC 20250–3700.

FOR FURTHER INFORMATION CONTACT:
Patricia F. Stolfa, Associate Deputy
Administrator, Science and Technology;
(202) 205–0699.

Done in Washington, DC, July 2, 1996.

Michael R. Taylor,
Acting Under Secretary for Food Safety.
[FR Doc. 96–17360 Filed 7–8–96; 8:45 am]

BILLING CODE 3410–DM–P

9 CFR Parts 304, 308, and 381

[Docket No. 95–032E]

RIN 0583–AB93

Elimination of Prior Approval
Requirements for Establishment
Drawings and Specifications,
Equipment, and Certain Partial Quality
Control Programs—Reopening of
Comment Period

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Reopening of comment period.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is extending
the comment period for the proposed
rule, ‘‘Elimination of Prior Approval
Requirements for Establishment
Drawings and Specifications,
Equipment, and Certain Partial Quality
Control Programs’’ (61 FR 19578, May 2,
1996) for 60 days.

DATES: Comments must be received on
or before September 9, 1996.

ADDRESSES: Submit one original and
two copies of written comments to: FSIS
Docket Clerk, DOCKET #95–032P, U.S.
Department of Agriculture, Food Safety
and Inspection Service, Room 4352,
1400 Independence Ave., SW,
Washington, DC 20250–3700.

FOR FURTHER INFORMATION CONTACT:
Patricia F. Stolfa, Associate Deputy
Administrator, Science and Technology;
(202) 205–0699.

Done in Washington, DC, July 2, 1996.

Michael R. Taylor,
Acting Under Secretary for Food Safety.
[FR Doc. 96–17361 Filed 7–8–96; 8:45 am]

BILLING CODE 3410–DM–P

DEPARTMENT OF ENERGY

10 CFR Part 1021
RIN 1901–AA67

National Environmental Policy Act
Implementing Procedures
AGENCY: Department of Energy.
ACTION: Proposed rule; limited
reopening of the comment period.

SUMMARY: This Notice announces a
limited reopening of the comment
period with respect to the proposed rule
on implementation of the National
Environmental Policy Act (NEPA). DOE
has decided to solicit further input on
certain proposed amendments that
pertain primarily to Federal power
marketing activities. In a related
document published elsewhere in this
issue, DOE is publishing final
amendments to 10 CFR 1021 not
affected by this limited reopening of the
comment period.
DATES: The limited reopening of the
comment period will end August 8,
1996. Comments must be received by
that date to ensure consideration. Late
comments will be considered to the
extent practicable.
ADDRESSES: Comments should be
addressed to Carol M. Borgstrom,
Director, Office of NEPA Policy and
Assistance, EH–42, U.S. Department of
Energy, 1000 Independence Avenue,
S.W., Washington, D.C. 20585–0119.
Comments may be hand-delivered to
room 3E–080 at the Forrestal Building
on workdays between the hours of 8:00
a.m. and 4:30 p.m. Comments may also
be sent by facsimile to (202) 586–7031
or by electronic mail to the following
Internet address:
neparule@spok.eh.doe.gov. All
comments will be available for public
inspection at the U.S. Department of
Energy Freedom of Information Reading
room, 1E–110 Forrestal Building, 1000
Independence Avenue S.W.,
Washington, D.C. 20585–0119, phone
(202) 586–6020.
FOR FURTHER INFORMATION CONTACT:
John Pulliam, Office of NEPA Policy
and Assistance, at the above address, or
telephone (202) 586–4600 or leave a
message at (800) 472–2756.
SUPPLEMENTARY INFORMATION: On
February 20, 1996 (61 FR 6414), the
Department of Energy (DOE) published
a Notice of Proposed Rulemaking to
amend its implementing procedures
under the National Environmental
Policy Act (NEPA) (10 CFR part 1021).
Publication of the proposed rulemaking
began a 45-day public comment period
that originally ended on April 5, 1996.
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In response to public requests, the
comment period was reopened on April
19 and extended until May 10, 1996. A
public hearing was also held in
Washington, D.C. on May 6, 1996. DOE
has decided to solicit further input,
especially from state and Federal
agencies that have responsibility for
environmental review of comparable
non-Federal utility projects in the
Pacific Northwest, on the following
proposed amendments to Subpart D,
typical Classes of Action primarily
affecting power marketing activities:
B4.1, Contracts/marketing plans/
policies for excess electric power; B4.2,
Export of electric energy; B4.3, Electric
power marketing rate changes; B4.6,
Additions/modifications to electric
power transmission facilities within
previously developed area; B4.10,
Deactivation, dismantling and removal
of electric powerlines and substations;
B4.11, Construction or modification of
electric power substations; B4.12,
Construction of electric powerlines
(generally less than 10 miles in length),
not integrating major new sources;
B4.13, Reconstruction and minor
relocation of existing electric
powerlines (generally less than 20 miles
in length); C4, Upgrading and
constructing electric powerlines; C7,
Allocation of electric power, no major
new generation resource/major changes
in operation of generation resources/
major new loads; and D7, Allocation of
electric power, major new generation
resources/major changes in operation of
generation resources/major loads. DOE
is reopening the comment period on
these proposed amendments only. The
final rule on all of the proposed
amendments other than those that
pertain to power marketing activities is
being published separately.

In response to a request, DOE is
providing further clarification of the
rationale for two of the proposed
amendments: B4.1, Contracts/marketing
plans/policies for excess electric power,
and B4.3, Electric power marketing rate
changes. For ease of comparison, the
current B4.1 and B4.3 as they now
appear in the DOE NEPA regulations (57
FR 15122, 1992) are reprinted below,
followed by the amended language from
the February 1996 proposed rule, and
the clarified rationale for the
amendment.

Current B4.1
Establishment and implementation of

short-term contracts, marketing plans,
policies, annual operating plans,
allocation plans or acquisition of excess
power, the terms of any of which do not
exceed five years and would not cause
changes in the normal operating limits

of generating projects, and if
transmission would occur over existing
transmission systems.

Proposed B4.1
Establishment and implementation of

contracts, marketing plans, policies,
allocation plans or acquisition of excess
electric power that does not involve: (1)
The integration of a new generation
resource, (2) physical changes in the
transmission system beyond the
previously developed facility area,
unless the changes are themselves
categorically excluded, or (3) changes in
the normal operating limits of
generation resources.

Rationale for Amendment
The existing five-year term limit was

proposed for elimination from this
categorical exclusion because past
experience has demonstrated that the
mere length of a contract, policy, or plan
does not have the potential for
environmental impacts. Rather, the
development or integration of new
generating resources, changes in the
operation of existing generation
resources, or construction of
transmission facilities, are the types of
activities that have shown the potential
for environmental impacts. By not
allowing these changes in generation,
operation or transmission, the proposed
categorical exclusion would ensure that
only those actions which have no
potential for environmental impact
would be categorically excluded. Those
contracts, plans, and policies that do not
satisfy the proposed criteria would
require further NEPA analysis to
ascertain the associated environmental
impacts.

Current B4.3
Changes in rates for electric power,

power transmission, and other products
or services provided by a Power
Marketing Administration that are based
on a change in revenue requirements
that does not exceed the change in the
overall price level in the economy
(inflation), as measured by the GNP
fixed weight price index published by
the Department of Commerce, during
the period since the last rate adjustment
for that product or service or, if the rate
change does exceed the change in the
GNP fixed weight price index, the rate
change would have no potential for
affecting the operation of power
generation resources.

Proposed B4.3
Changes in rates for electric power,

power transmission, and other products
or services provided by a Power
Marketing Administration that are based

on a change in revenue requirements if
the operations of generation projects
would remain within the normal
operating limits.

Rationale for Amendment

The proposed change would eliminate
the existing restriction that, in order to
be categorically excluded, a proposed
rate change must not exceed the rate of
inflation, a condition that DOE has
found is not relevant to the action’s
potential for environmental impacts.
Any environmental impacts resulting
from rate changes would be caused only
if the rate change involved associated
changes in generation resources. This
categorical exclusion would only apply
to those rate changes that would not
affect the operation of generation
projects. Those rate changes that could
affect the operation of generation
projects would require further NEPA
analysis.

Issued in Washington, D.C., June 28, 1996.
Tara O’Toole,
Assistant Secretary, Environment, Safety and
Health.
[FR Doc. 96–17286 Filed 7–8–96; 8:45 am]
BILLING CODE 6450–01–M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 96–ASW–13]

Proposed Revision of Class E
Airspace; Russellville, AR
AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to revise
the Class E airspace extending upward
from 700 feet above ground level (AGL)
at Russellville, AR. A new Global
Positioning System (GPS) Standard
Instrument Approach Procedure (SIAP)
to Runway (RWY) 25 at Russellville
Municipal Airport has made this
proposal necessary. The intended effect
of this proposal is to provide adequate
controlled airspace for aircraft executing
the GPS SIAP to RWY 25 at Russellville
Municipal Airport, Russellville, AR.
DATES: Comments must be received on
or before September 6, 1996.
ADDRESSES: Send comments on the
proposal in triplicate to Manager,
Operations Branch, Air Traffic Division,
Federal Aviation Administration,
Southwest Region, Docket No. 96–
ASW–13, Fort Worth, TX 76193–0530.
The official docket may be examined in
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ending October 15, 1996.Two 
comments were received. 

The Board commented that it 
supports the rule, in part, but it 
requested that the Department 
reconsider allowing the application of 
interest and late payment charges on 
assessments delinquent prior to the 
effective date of the final rule. The 
Board commented that the proposed 
rule ignored the industry's 
recommendations with regard to 
assessments which are delinquent prior 
to the effective date of the final rule and 
no one should be allowed to benefit 
from a "free ride" at the expense of 
other handlers. The Board believes that 
allowing handlers a short period of 
notice, such as 60 days, before imposing 
interest and late payment charges after 
the final rule is effectivewould give 
handlers ample opportunity to become 
current with all assessments past due. 
Those that do not become current 
during the notice period should be 
subject to interest and late payment 
charges, the Board believes. The Board 
further states that it believes this is 
consistent with the order language. 

The Department does not believe that 
the Board's recommendation would be 
consistent with the order language. The 
amended order language states that 
assessments not paid within the 
prescribed period of time "subsequent" 
to approval by the Secretary shall be 
subject to interest or late payment 
charges. This language clearly indicates 
that only after the authority is 
implemented by a final rule should 
assessments be subject to interest and 
late payment charges. Although the 
Board may disagree with the 
Department's position that the order 
authorizes it to charge interest and late 
payment charges only on handlers who 
fail to pay assessments accrued and 
billed after the effective date of the final 
rule, the Department believes that the 
clear language and the intent of the 
order amendment is being met with this 
action and the long term benefits of this 
final rule will be significant to the 
effectiveadministration of the order. For 
the above stated reasons, no change is 
being made to the rule in response to 
the Board's comment. 

The second comment was submitted 
by an attorney on behalf of an almond 
handler. This commenter requested 
clarification on the portion of the rule 
which states that no interest or late 
payment charges will accrue prior to the 
effective date of the rule and that 
interest and late payment charges will 
only be applicable to assessments 
accrued and billed after the effective 
date of the rule. As an example, he 
asked if a handler could be charged 

interest or late payment charges for 
assessments accrued in 1993. The 
commenter's interpretation of this 
language was that it would not. The 
commenter is correct. Only those 
assessments accrued and billed after the 
effective date of this final rule will be 
subject to interest and late payment 
charges. 

The commenter also asked if a 
handler has filed a petition in good faith 
under section 608 15(a)of the Act, 
challenging the constitutionality of any 
or all portions of the almond marketing 
order, and withholds assessments 
pending the outcome of this action, is 
the handler subject to interest and late 
payment charges from the time the 
assessments were originally accrued and 
billed? The commenter stated that 
interest and late payment charges 
should not apply during the pendency 
of a 15(a)proceeding because the 
Department will not stipulate to a 
refund of assessments in the event the 
handler prevails. The commenter 
proposed an exemption from interest 
and late payment charges for those 
assessments owed for promotion and 
advertising programs if the handler has 
filed a 15(a)petition. The handler 
would maintain such assessments in an 
interest bearing account and the funds 
would ultimately be the Property of the 
prevailing party. 

It is the Department's position that 
filing a 15(a)petition does not relieve a 
handler from complying with marketing 
order requirements. If a handler prevails 
in a lega1proceeding the 
validity of marketing order provisions, 
the with any 
final unappealable order granting relief 
to petitioners. Petitioners have the 
opportunity to argue relief remedies in 
the appropriate legal forum. For the 
foregoingreasons, no change is being 
made to the rule in response to this 
comment. 

After thoroughly analyzing the 
comments received and other available 
information, the Department has 
concluded that this final rule is 
appropriate. 

After consideration of all relevant 
matter presented, including the 
information and recommendations 
submitted by the Board and other 
available information, it is hereby found 
that this rule, as hereinafter set forth, 
will tend to effectuate the declared 
policy of the Act. 

It is further found that good cause 
exists for not postponing the effective 
date of this rule until 30 days after 
publication in the Federal Register (5 
U.S.C. 553) because this rule should be 
implemented as soon as possible so that 
the Board will be in a position to 

implement an incentive for handlers to 
make timely assessment payments. 
Further, handlers are aware of this rule, 
which was recommended at a public 
meeting. Also, a 30-day comment period 
was provided for in the proposed rule. 

List of Subjects in CFR Part 981 

Almonds, Marketing agreements, 
Nuts, Reporting and recordkeeping 
requirements. 

For the reasons set forth in the 
preamble, 7 CFR part 981 is amended as 
follows: 

PART 981-ALMONDS GROWN IN 
CALIFORNIA 

The authority citation for CFR 
part 981continues to read as follows: 

Authority: 7 U.S.C. 601-674. 

2. A new 981.481 is added to 
as follows: 

9981.481 Interest and late payment 
charges. 

(a) Pursuant to S 981.481, the Board 
shall impose an interest charge on any 
handler whose assessment payment has 
not been received in the Board's office, 
or the envelope containing the payment 
legibly postmarked by the U.S. Postal 
Service,within 30 days of the invoice 
date shown on the handler's statement. 
The interest charge shall be a rate of one 
and one half percent per month and 
shall be applied to the unpaid 
assessment balance for the number of 
days all or any part of the unpaid 
balance is delinquent beyond the 30 day 
payment period.

(b) In addition to the interest charge 
specified in paragraph (a) of this 
section, the Board shall impose a late 

charge on any handler whose 
has not been received in the 

~~~~d~~ or the envelope 
containing the payment legibly 
postmarked by the U.S. Postal Service, 
within 60 days of the invoice date. The 
late charge shall be percent 
of the unpaid balance. 

Dated: December 2. 1996. 
Robert C. Keeney. 
Director, Fruit and VegetableDivision. 
[FR Doc. 96-31027 Filed 12-5-96; 8:45am1 
BILLING CODE 3410-02-P 

DEPARTMENT OF ENERGY 

10 CFR Part 1021 

RIN 1901-AA67 

~ ~~ ~ ~ i i ~ ~ ~~ policy ~~t ~ ~ 
implementing procedures 

AGENCY: Department of Energy. 
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ACTION: Final rule. 

SUMMARY: The Department of Energy 
(DOE or the Department) is amending its 
regulations governing compliance with 
the National Environmental Policv Act 
(NEPA). These amendments incoiporate 
changes primarily related to DOE's 
power marketing activities, based on 
DOE's experience in applying the 
current NEPA regulations. The revised 
regulations are intended to improve 
DOE's efficiency in implementing NEPA 
requirements by reducing costs and 
preparation time, while maintaining 
quality, consistent with the DOE 
Secretarial Policy Statement on NEPA 
issued in June 1994. 
EFFECTIVE DATE: This rule will become 
effective January 6, 1997. 
FOR FURTHER INFORMATION CONTACT: 
Carol Borgstrom, Director, Office of 
NEPA Policy and Assistance, EH-42, 
U.S. Department of Energy, 1000 
Independence Avenue, SW., 
Washington, DC 20585-01 19, (202) 586- 
4600 or leave a message at (800) 472- 
2756. 

SUPPLEMENTARY INFORMATION: 

I. Background 
The National Environmental Policy 

Act of 1969 (42 USC 432 1 et seq.) 
requires that Federal agencies prepare 
environmental impact statements for 
major Federal actions that may 
"significantly affect the quality of the 
human environment." NEPA also 
created the President's Council on 
Environmental Quality (CEQ), which 
issued regulations in 1978 
implementing the procedural provisions 
of NEPA. Among other requirements, 
the CEQ NEPA regulations (40 CFR 
Parts 1500-1 508) require Federal 
agencies to adopt their own 
implementing procedures to 
supplement the Council's regulations. 
DOE's NEPA implementing regulations 
were promulgated in 1992 (57 FR 15122, 
April 24, 1992) and are codified at 10 
CFR Part 1021. 

On February 20, 1996, DOE published 
a proposed rulemaking to revise the 
1992 NEPA implementing regulations 
(61 FR 6414). Publication of the Notice 
of Proposed Rulemaking began a 45-day 
public comment period that originally 
ended on April 5, 1996. In response to 
requests, the comment period was 
subsequently reopened on April 19, 
1996 (61 FR 17257), and extended until 
May 10, 1996. As part of the notice and 
comment process and also in response 
to requests, DOE held a public hearing 
on the proposed amendments on May 6. 
1996. The final rule on all of the 
proposed amendments, other than those 

that pertain to power marketing 
activities, was published on July 9, 1996 
(61FR 36222). Regarding the power 
marketing activities, DOE decided to 
solicit further input, especially from 
state and Federal agencies that have 
responsibility for environmental review 
of comparable non-federal utility 
projects in the Pacific Northwest. 
Therefore, in the same issue of the 
Federal Reeister as noted above (Tulv 9. 

.d 

1996), ~ ~ ~ " ~ u b l i s h e d  a notice o f  
limited reopening of the comment 
period on the following proposed 
amendments to Subpart D-Typical 
Classes of Actions, which primarily 
affect power marketing activities: B4.1- 
B4.3, B4.6, B4.10-B4.13, C4, C7, and D7 
(61 FR 35990). In response to a request, 
DOE also provided further clarification 
of the rationale for two of the proposed 
amendments: B4.1, Contractsfmarketing 
plansfpolicies for excess electric power, 
and B4.3, Electric power marketing rate 
changes. The comment period was 
extenlded until August 8. 1996. 

Conies of all written comments and 
the tr'anscript of the public hearing held 
on Mav 6. 1996. have been ~rovided to 
CEQ &d are available for Gblic 
inspection at the DOE Freedom of 
Information Reading Room, Room 1E- 
190, Forrestal Building, 1000 
Independence Avenue, SW., 
Washington, DC 20585, (202) 586-6020. 

The following amendments relating 
primarily to power marketing activities 
revise subpart D of the existing 
regulations by expanding or clarifying 
existing classes of actions. This final 
rule adopts the amendments proposed 
in the Notice of Proposed Rulemaking 
for the power marketing classes of 
actions listed above, with certain 
changes discussed below, and amends 
the existing regulations at 10 CFR Part 
102 1. Copies of the final amendments to 
the rule are available upon request from 
the information contact listed above. 

In accordance with the CEQ NEPA 
regulations, 40 CFR 1507.3, DOE has 
consulted with CEQ regarding these 
final amendments to the DOE NEPA 
rule. CEQ has found that the 
amendments conform with NEPA and 
the CEQ regulations and has no 
objection to their promulgation. 

11. Statement of Purpose 
The amendments to the DOE NEPA 

regulations are intended to improve the 
efficiency of DOE's implementation of 
NEPA by expanding or clarifying certain 
classes of actions, primarily related to 
power marketing activities, thereby 
reducing implementation costs and 
time. This goal is consistent with the 
DOE Secretarial Policy Statement on 
NEPA (June 1994), which encourages 

actions to streamline the NEPA process 
without sacrificing quality and to make 
the process more useful to decision 
makers and the public. Full compliance 
with the letter and spirit of NEPA is an 
essential priority for DOE. In addition, 
DOE's experience in applying the DOE 
NEPA regulations since they were 
issued in 1992 suggested the need for 
DOE to make changes to its NEPA 
regulations." 

111. Comments Received and DOE's 
Responses 

DOE has considered and evaluated 
the comments on the proposed 
rulemaking concerning power marketing 
activities received during the public 
comment periods. Minor revisions 
suggested in these comments have been 
incorporated into the final amendments 
to the rule. The following discussion 
describes the comments received. 
provides DOE's responses to the 
comments, and describes any resulting 
changes to the proposed amendments. 
Section references and headings below 
are identical to those in the priposed 
amendments. 

A. Procedural Comments 
One commenter requested that no 

action be taken to adopt any of the 
proposed power markkings 
administration amendments until 
additional information could be 
obtained from relevant state and Federal 
agencies (e.g., state environmental 
review procedures for comparable non- 
federal utility projects). In response, the 
final rule published on July 9, 1996 (61 
FR 36222) excluded the proposed 
amendments pertaining primarily to 
power marketing activities, and the 
comment period for the proposed 
amendments pertaining to power 
marketing activities was reopened from 
July 9, 1996 through August 8, 1996 (61 
FR 35990, July 9, 1996). As explained 
below, DOE received one set of new 
comments during this reopened 
comment period. 

B. Comments on Appendices of Subpart 
D-Typical Classes of Actions 

Two commenters objected to several 
categorical exclusions (B4.1, B4.10- 
B4.13) on the grounds of cumulative 
effects, connected actions, or 
extraordinary circumstances. Another 
comrnenter objected to a number of 
categorical exclusions (B4.1, B4.2, B4.6. 
~4 . f0-~4 .13)on the grounds that they 
appear to expand substantially the 
universe of power marketing 
administration actions that would no 
longer require an environmental impact 
statement or perhaps an environmental 
assessment. 

http:B4.10-B4.13
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Under the current regulations, before 
a proposed action may be categorically 
excluded, DOE must determine in 
accordance with 5 1021.410(b)that: ( I )  
The proposed action fits within a class 
of actions listed in appendix A or Bto 
subpart D; (2) there are no extraordinary 
circumstances related to the proposal 
that may affect the significance of the 
environmental effects of the action; and 
(3) there are no connected or related 
actions with cumulatively significant 
impacts and, where appropriate, the 
proposed action is a permissible interim 
action. In addition, to fit within a class 
of actions that is normally categorically 
excluded under appendix B, a proposed 
action must include certain integral 
elements (appendix B, paragraphs B(l) 
through (4)).These conditions are 
intended to ensure that an excluded 
action will not threaten a violation of 
applicable requirements, require siting 
and construction of waste management 
facilities, disturb hazardous substances 
such that there would be uncontrolled 
or unpermitted releases, or adversely 
affect environmentally sensitive 
resources. DOE believes that the general 
restrictions on the application of 
categoricalexclusions will provide 
adequate safeguards to ensure that they 
are not applied to activities that could 
result in significant effects. For actions 
that do not satisfy these conditions, an 
environmental impact statement or an 
environmental assessment would be 
prepared. DOE believes that it will serve 
environmental concerns and the 
public's interest best by focusing its 
efforts on the careful analysis of those 
actions that actually have the potential 
for significant impact. 

Finally, after considering all public 
comments on the proposed 
amendments. DOE has determined that 
the final amendments to appendix B 
constitute classes of actions that do not 
individually or cumulatively have a 
significant effect on the human 
environment, and are covered by a 
finding to that effect in Section 
1021.410(a).In making this finding, 
DOE has considered, among other 
things, its own experience with these 
classes of actions, other agencies' 
experience as reflected in their NEPA 
procedures, DOE'Stechnical judgment, 
and the comments received on the 
proposed amendments. 

ClassesofActions Listed in Appendjx B 

Proposed Clarification B4.1-
Contractslmarketingplans/policies for 
excess electric power. 

One commenter requested 
explanation of the rationale for the 
proposed clarification of B4.1. The 
existing categorical exclusion is for the 

establishment and implementation of 
contracts, plans, and policies, the terms 
of which do not exceed five years, 
would not cause changes in normal 
operating limits, and any related 
transmission would occur over existing 
transmission systems. The existing five-
year term limit was proposed for 
elimination from this categorical 
exclusion because experience has 
demonstrated that the mere length of a 
contract, policy, or plan does not have 
the potential for environmental impacts. 
Rather, the development or integration 
of new generating resources, changes in 
the operation of existing generation 
resources, or construction of 
transmission facilities, are the types of 
activities that have shown the potential 
for environmental impacts. By not 
including these changes in generation, 
operation or transmission, the 
categorical exclusion ensures that only 
those actions that have no potential for 
environmental impact would be 
categorically excluded. Those contracts, 
plans, and policies that do not fit within 
this categorical exclusion would require 
further NEPA analysis to ascertain the 
associated environmental impacts. 

Proposed Modification B4.2-
Export of electric energy. 

DOE proposed to modify the existing 
categorical exclusion for the export of 
electric energy over existing 
transmission systems to also apply to 
exports over transmission system 
changes that are themselves 
categorically.excluded (e.g.,short 
powerline segments, substations). One 
commenter stated that DOE should 
consider the social and economic 
impacts on U.S. utility ratepayers 
caused by selling power to foreign 
countries. DOE believes that the 
potential for physical impacts of such a 
proposed action are very slight and 
notes that socioeconomic impacts alone 
do not require the preparation of an 
environmental impact statement (40 
CFR 1508.14). 

Proposed Modification B4.3-
Electric power marketing rate changes. 

The proposed modification would 
eliminate the existing restriction that, in 
order to be categoricallyexcluded, a 
proposed rate change must not exceed 
the rate of inflation, a condition that 
DOE has found is not relevant to the 
action's potential for environmental 
impacts. Any environmental impacts 
resulting from rate changes would be 
caused only if the rate change involved 
associated changes in the operation of 
generation resources. Therefore, this 
categorical exclusion would only apply 
to those rate changes that would not 
affect the operation of generation 
projects. The term "changes in rates," as 

in the proposed rule, was changed to 
"rate changes" to be consistent with C3. 

One commenter expressed concern 
regarding the economic impact to 
domestic utility customers of allowing 
electric power marketing rate changes to 
be raised more than the rate of inflation, 
and of the unrestrained sale of 
electricity to the highest bidder, 
whether foreign or domestic. Federal 
Power Marketing Administrations 
market their power resources at cost. 
Existing law prevents Federal electric 
power from being sold at a profit, and 
further prohibits customers from 
reselling Federal power for profit. 
Federal Power Marketing 
Administrations are not allowed to sell 
power to the highest bidder, but rather 
must recover all costs associated with 
the power. DOE believes that there is no 
potential for environmental impacts 
from rate changes based on revenue 
requirements where, as the categorical 
exclusion requires, the operations of 
generation projects would remain 
within normal operating limits. 

Proposed Modification B4.10-
Deactivation, dismantling and removal 
of electric powerlines and substations. 

DOE proposed to add deactivation to 
the categorical exclusion for 
dismantling and removal of 
transmission lines and to add 
substations, switching stations and 
other transmission facilities. One 
commenter suggested that this 
categorical exclusion applies to 
deactivation of power plants and that 
such actions should include public 
participation. Deactivation under this 
categorical exclusion, however, would 
not apply to power plants, but only to 
transmission facilities. 

Proposed Modification B4.11-
Construction or modification of electric 
power substations. 

Proposed Modification B4.12-
Construction of electric powerlines 
(generally less than 10 miles in length), 
not integrating major new sources. 

Proposed Modification B4.13-
Reconstruction and minor relocation of 
existing electric powerlines (generally 
less than 20 miles in length). 

The ~ r o ~ o s e damendments include: 
(I) exp'anding categorically excluded 
modification activities to substations of 
any voltage, provided that the 
modification does not increase the 
existing voltage (B4.11); (2) expanding 
the construction of tap lines to include 
all electric powerlines not integrating 
major new sources (B4.12);and (3) 
increasing the length of powerlines that 
can be reconstructed from 10 miles to 20 
miles (B4.13). 

One commenter noted correctly that 
the word "generally" as applied to the 
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length of electric powerlines in 
proposed modifications to B4.11 could 
allow the class of actions to be applied 
to proposed actions that would 
othe&ise not even approximately fit the 
definition. Second. commenters 
questioned the justification for the 
specific quantity values chosen and 
even whether any specific value could 
be 'ustified. 

~ O E ' Sintention with respect to both 
issues is better expressed by the concept 
of "approximately" rather than 
"generally," and the class of actions in 
the final rule has been changed 
accordingly. By using "approximately." 
DOE is indicating that the numerical 
values used in defining the class of 
actions are to be interpreted flexibly 
rather than with unwarranted precision. 
DOE has also changed the phrases in 
B4.11 and B4.12 to be consistent in 
wording. In addition, for consistency 
DOE has changed the phrase "major 
new resource" in B4.11 and "major new 
sources of generation into a main 
transmission system" in B4.12, as in the 
proposed rule, to read "major new 
generation resources into a main 
transmission system" in both B4.11 and 
B4.12. 

Two commenters stated that the 
proposed modifications to these three 
categorical exclusions would exempt a 
wide array of power marketing 
administration electric power 
transmission line construction, 
reconstruction and/or relocation from 
the requirements of an environmental 
assessment or environmental impact 
statement, possibly resulting in a lower 
standard of environmental review than 
is imposed by relevant state agencies, on 
comparable projects undertaken by non-
federal utilities, or those imposed by 
other Federal agencies on non-federal 
entities, or even those adopted by other 
Federal agencies for their own actions. 
In response to this concern, in 
conjunction with the second reopened 
comment period, DOE asked the 
appropriate state agencies for their 
views on the ~ r o ~ o s e dmodifications to 
the classes ofactions primarily related 
to power marketing, and on how the 
environmental review that would result 
for Federal power marketing 
administration projects would compare 
with the review those state agencies 
require for comparable non-federal 
utility projects. Similarly, the 
Department solicited the views of other 
Federal agencies that may engage in 
comparable activities or issue permits to 
non-federal entities conducting 
comparable activities. 

Of the states and Federal agencies that 
DOE contacted, one commenter 
responded to this initiative. The 

commenter was concerned about 
exempting facilities of this magnitude 
from meaningful environmental review 
given the level of controversy and the 
potential environmental consequences 
typically associated with the 
construction of new transmission lines. 
In response to this general concern 
regarding environmental review, DOE 
notes that the exemption could only be 
applied if there were no extraordinary 
circumstances, connected actions with 
cumulatively significant impacts, or 
violation of the integral elements, as 
discussed above under Section 1II.B. For 
example, any proposed action with 
potential impacts on a sensitive 
resource, or involving scientific 
controversy about the environmental 
effects of the proposal would constitute 
a violation of the integral elements or 
extraordinary circumstances and thus 
would not be categorically excluded. 
Similarly, if the electric powerline or 
substation was "a connected action" 
with regard to a facility not covered by 
a categorical exclusion (such as a power 
plant), the appropriate level of NEPA 
review would be conducted, i.e., 
environmental assessment or 
environmental impact statement. 
Therefore, the expansion of these 
categorical exclusions will not reduce 
the meaningful environmental review of 
Federal proposals with significant 
controversy or potential environmental 
consequences, as compared to non-
federal proposals. 

This commenter previously provided 
a similar comment regarding specific 
concerns about all three proposed 
modifications stemming, in part, from 
the nature of the transmission grid 
owned and operated by the Bonneville 
Power Administration (BPA) in the 
Pacific Northwest. The commenter 
noted that, unlike other Federal Power 
Marketing Administrations, BPA is the 
predominant owner and operator of 
major transmission lines in the Pacific 
Northwest. Because of the ubiquity of 
BPA's lines in this area, the commenter 
stated that the proposed categorical 
exclusions could permit BPA to build 
substantial facilities in the Northwest, 
including facilities in major 
metropolitan areas, without being 
subject to meaningful environmental 
scrutiny. For the reasons stated 
immediately above, DOE does not 
believe that the circumstance described 
in the comment could occur. 

The commenter suggested that these 
proposed amendments to the 1992 DOE 
NEPA regulations would supplant a 
Memorandum of Understanding (MOU) 
between the cornmenter and BPA. The 
NEPA regulations have no effect on the 
MOU; it remains in effect as agreed 

upon by the two parties. The cornmenter 
also incorrectly implied that the 
proposed categorical exclusions are 
new. However, these categorical 
exclusions have existed since 1992. 
Under B4.11, the proposal would allow 
the modification of substations at any 
voltage, as opposed to those at a power 
delivery of 230 kV, as long as there is 
no voltage increase. Under B4.12, the 
proposal would allow the construction 
of any electric powerline, not just "tap" 
lines. Under B4.13, the length of 
existing electric powerlines that could 
be reconstructed would be increased 
from 10 to 20 miles. DOE notes, 
however, that this reconstruction and/or 
minor relocation under B4.13 is only for 
existing electric powerlines and only to 
enhance environmental and land use 
values. 

Classes of Actions Listed in Appendix C 
Modification C3-Electric Power 

Marketing Rate Changes, not Within 
Normal Operating Limits. 

As discussed above in reference to 
exclusion B4.3, DOE has determined 
that inflation is not relevant to an 
action's potential for environmental 
impact. Consistent with that 
determination, and as a necessary 
conforming change, DOE has modified 
paragraph C3 of Appendix C. This 
modification bases the application of 
the class of actions on the effect on the 
operation of generation projects, rather 
than on the rate of inflation. 

Proposed Modification C4-
Upgrading and constructing eIectric 
power lines. 

There were no comments on the 
proposed modification to this class of 
actions; however, to be consistent with 
language in categorical exclusions 
B4.11, B4.12, and B4.13, DOE is 
changing "powerline" to "powerlines" 
and "upgrading (reconstructing)" to 
"reconstructing (upgrading and 
rebuilding) ." 

Proposed Modification C7-
Allocation of electric power, no major 
new generation resource/major changes 
in operation of generation resources/ 
major new loads. 

DOE proposed amending this class of 
actions to be consistent with B4.1 and 
D7 and to focus on market responses to 
the action rather than the duration of 
the contract. One commenter expressed 
concern that DOE was privatizing its 
energy resources. This class of actions 
does not address privatization or sale of 
facilities, but rather the marketing or 
allocation of power by the power 
marketing administrations and the 
associated changes in generation 
resources, operating limits, or new 
loads. 
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Classes of Actions Listed in Appendix D C. Review Under the Paperwork review and determined that, to the 
Proposed Modification D7- Reduction Act extent permitted by law, the final rule 

Allocation of electric power, major new No new information collection or meets the relevant standards of 
generation resources/major changes in recordkeeping requirements are Executive Order 12988. 
operation of power generation imposed by these amendments. F. Review Under Executive Order 12866 
resources/major loads. Accordingly, no Office of Management

DOE proposed amending this class of and ~ ~ d ~ ~ tclearance is required under The final amendments were reviewed 
actions to be consistent with B4.1 and the paperwork ~ ~ d ~ ~ ~ i ~ ~of 1980 in accordance with ExecutiveOrder 
C7 to focus on market responses to the (44 U.S.C. 3501 etseq.). 12866,"Regulatory Planning and 
change in allocation or operation rather Review," 58 FR 51735 (October 4, 1993), 
than duration of the underlying D. Review Under Executive Order I2612 which requires a Federal agency to 
Contract. One commenter questioned the Executive Order 12612, "Federalism," prepare a regulatory aSseSsment, 
use of the word "major," referencing 52 FR 41685 (October 30, 1987) requires including the potential costs and 
"Major Projects" as used in the previous that regulations be reviewed for benefits, of any "significant regulatory 
C1 class of action which was removed Federalism effectson the institutional action." The order defines "significant 
by the recent final rule (61FR 36222). interest of states and local governments, regulatory action" as any regulatory 
The word "major" in this class of and, if the effects are sufficiently action that may have an annual effect on 
actions is used as an adjective with its substantial, preparation of a ~ ~ d ~ ~ ~ l i ~ ~the economy of $100 million or more 
normal usage, in this case modifying the assessment is required to assist senior and may adversely affectthe economy, 
terms generation resources, changes, policymakers, These amendments will productivity, competition, jobs, the 
and loads. affect Federal NEPA compliance environment, public health or safety, or 

1". procedural ~~~i~~ ~~~~i~~~~~~~ procedures, which are not subject to State,local, or tribal governments in a 
state regulation. The amendments will a 

A. Environmental Review Under the not have any substantial direct inconsistency or otherwise interfere 
National Environmental Policy Act on states and local governments within with an taken Or planned 

These amendments to the DOE NEPA the meaning of the Executive Order. another agency; materially alter the 
rule establish, modify, and clarify Therefore, no Federalism assessment is 
procedures for considering the required. grants, user fees, or loan programs; or 

raise novel legal or policy issues arising
effecUof actions E Review Under Executive Order 12988 out of legal mandates 3(0).

within the Department's decision 
making process. Implementation of this With respect to the review of existing These amendments will modify 
rule will not affect the substantive regulations and the promulgation of already existing policies and procedures 
requirements imposed on DOE or on new regulations. Section 3(a)of for compliance with NEPA. The 
applicants for DOE licenses, permits, Executive Order 12988,"Civil Justice amendments contain no substantive 
and financial assistance, and this rule Reform" 61 FR 4729 (February7, 1996). changes in the requirements imposed on 
will not result in environmental imposes on Executive agencies the applicants for a DOE license, financial 
impacts. Therefore, DOE has determined general duty to adhere to the following assistance, permit, or similar actions. 
that this rule is covered by the requirements: (1) Eliminate drafting Therefore, DOE has determined that the 
categorical exclusion found at paragraph errors and ambiguity. (2)write incremental effect of these amendments 
A6 of appendix A to subpart D, 10 CFR regulations to minimize litigation, and to the DOE NEPA regulations will not 
Part 1021,which applies to procedural (3) provide a clear legal standard for have the magnitude of effects on the 
rulemaking. Accordingly, neither an affected conduct rather than a general economy, or any other adverse effects, 
environmental impact statement nor an standard and promote simplification to bring this proposal within the 
environmental assessment is required. and burden reduction. With regard to definition of a "significant regulatory 

the review required by Section 3(a), action." 
B. Review Under the Regulatory Section 3(b) of ExecutiveOrder 12988 G.Review Under the UnfundedFlexibilityAct specifically requires that Executive 

The Regulatory Flexibility Act (5 USC agencies make every reasonable effort to Mandates Reform Act 

601 et seq.) requires that an agency ensure that the regulation: (1)clearly Under Section 205 of the Unfunded 
prepare an initial regulatory flexibility specifies the preemptive effect. if any; Mandates Reform Act of 1995 (2 USC 
analysis to be published at the time the (2) clearly specifies any effect on 1533),Federal agencies are required to 
proposed rule is published. This existing Federal law or regulation; (3) prepare a budgetary impact statement to 
requirement does not apply if the provides a clear legal standard for accompany any proposed or final rule 
agency "certifies that the rule will not, affected conduct while promoting that includes a Federal mandate that 
if promulgated, have a significant simplification and burden reduction; (4) may result in the expenditure by state, 
economic impact on a substantial specifies the retroactive effect, if any; (5) local and tribal governments, in the 
number of small entities" (5 USC 603). adequately defines key terms: and (6) aggregate, or by the private sector, of 
The rule modifies existing policies and addresses other important issues $100 million or more in any one year. 
procedural requirements for DOE affecting clarity and general Because the DOE NEPA regulations 
compliance with NEPA. The rule makes draftsmanship under any guidelines affect only DOE and do not create 
no substantive changes to requirements issued by the Attorney General. Section obligations on the part of any other 
imposed on applicants for DOE licenses, 3(c) of Executive Order 12988requires person or government agency, neither 
permits, financial assistance, and Executive agencies to review regulations state, local or tribal governments nor the 
similar actions as related to NEPA in light of applicable standards in private sector will be affected by 
compliance. Therefore, DOE certifies Section 3(a)and Section 3(b) to amendments to these regulations. 
that the rule will not have a "significant determine whether they are met or it is Therefore, DOE has determined that 
economic impact on a substantial unreasonable to meet one or more of further review under the Unfunded 
number of small entities." them. DOE has completed the required Mandates Reform Act is not required. 
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H.Congressional Notification 

The regu1ations published 
are subject to the Congressional 
notification requirements of Small 
Business Regulatory Enforcement 
Fairness Act of 1996 (Act) (5 USC 801). 
The  Office of Management and Budget 
has determined that the final regulations 
d o  not constitute a "major rule" under 

the Act (5 804). rep0rt to 
Congress on the promulgation of the 
final regulations prior to the effective 
date set  forth at the beginning of this 
notice. 

List of Subjects i n  10 CFR Part  1021 

~ ~ ~ i ~ ~impact statements. 
Issued in Washington, D.C., November 27, 

1996. 
Peter N.Brush. 

Principal Deputy Assistant Secretary, 

Environment, Safety and Health. 


For reasons set  out i n  the preamble, 
10 CFR Part 1021 is  amended a s  follows: 

PART 1021-NATIONAL 
ENVIRONMENTAL POLICY ACT 
IMPLEMENTING PROCEDURES 

1. The authority citation for Part 1021 
continues to read as  follows: 

Authority: 42 U.S.C. 7254; 42 U.S.C. 4321 
et seq. 

2. Appendix B to Subpart D, is  
amended to revise the Table of Contents 
entries for B4.1, B4.2, B4.3, B4.6, B4.10, 
B4.11, B4.12, and B4.13 to read as  
follows: 

Appendix B to Subpart D to Part 1021- 
Categorical Exclusions Applicable to 
Specific Agency Actions 

Table of Contents 
* * * * * 

B4.1 Contracts/marketing plans/policies 
for excess electric power. 

B4.2 Export of electric energy. 
B4.3 Electric power marketing rate 

changes, within normal operating limits. 
* * * 3 * 

B4.6 Additionslmodifications to electric 
power transmission facilities within 
previously developed area. 
* * * * * 

B4.10 Deactivation, dismantling and 
removal of electric powerlines and 
substations. 

B4.11 Construction or modification of 
electric power substations. 

B4.12 Construction of electric powerlines 
approximately 10 miles in length or less, not 
integrating major new sources. 

B4.13 Reconstruction and minor 
relocation of existing electric powerlines 
approximately 20 miles in length or less. 

3. Appendix B to Subpart D, section 
B4, is amended to revise paragraphs 
B4.1, B4.2, B4.3, B4.6, B4.10, B4.11, 
B4.12 and B4.13, to read a s  follows: 

B4. Categorical Exclusions Applicable to 
Power Marketing Administrations and to all 
of DOE with Regard to Power Resources. 

B4.1 Establishment and implementation 
of contracts, marketing plans, policies, 
allocation plans, or acquisition of excess 
electric Power that does not involve: (1) the 
integration of a new generation resource. (2) 
physica1 changes in the 

the previously 
area, unless the changes are themselves 
categorically excluded, or (3) changes in the 
normal operating limits of generation 
resources. 

B4.2 of electric energy as provided 
by Section 202(e) of the Federal Power Act 
over existing transmission systems or using 
transmission system changes that are 

~ ~ ~ ~ tthemselves categorically excluded. 
B4.3 Rate changes for power* 

power transmission. and other products or 
services provided by a Power Marketing 
Administration that are based on a change in 
revenue requirements if the operations of 
generation projects would remain within 
normal operating limits. 

* * * * * 
B4.6 Additions or modifications to 

electric power transmission facilities that 
would not affect the environment beyond the 
previously developed facility area including, 
but not limited to. switchyard rock grounding 
upgrades, secondary containment projects, 
paving projects, seismic upgrading, tower 
modifications, changing insulators, and 
replacement of poles, circuit breakers, 
conductors, transformers, and crossarms. 
* * * * * 

B4.10 Deactivation, dismantling, and 
removal of electric powerlines, substations, 
switching stations, and other transmission 
facilities, and right-of-way abandonment. 

B4.11 Construction of electric power 
substations (including switching stations and 
support facilities) with Power delivery at 230 
kV or below, or modification (other than 
voltage increases) of existing substations and 
support facilities, that could involve the 
construction of electric powerlines 
approximately 10 miles in length or less, or 
relocation of existing electric powerlines 
approximately 20 miles in length or less, but 
not the integration of major new generation 
resources into a main transmission system. 

B4.12 Construction of electric powerlines 
approximately 10 miles in length or less that 
are not for the integration of major new 
generation resources into a main 
transmission system. 

B4.13 Reconstruction (upgrading or 
rebuilding) andlor minor relocation of 
existing electric powerlines approximately 20 
miles in length or less to enhance 
environmental and land use values. Such 
actions include relocations to avoid right-of- 
way encroachments, resolve conflict with 
property development, accommodate road1 
highway construction, allow for the 
construction of facilities such as canals and 
pipelines, or reduce existing impacts to 
environmentally sensitive areas. 

4. Appendix C to Subpart D is 
amended to revise the Table of Contents 
entries for C3, C4, and C7 to read as  
follows: 

Appendix C to Subpart D to Part 1021- 
Classes of Actions That  Normally 
Require EAs But Not Necessarily EISs 
Table of Contents 
* * * * * 

C3 Electric power marketing rate changes, 
not within normal operating limits. 

C4 Reconstructing and constructing 
electric powerlines. 
* * * * * 

C7 Allocation of electric power, no major 
new generation resourcelmajor changes in 
operation of generation resourceslmajor new 

loads.
* * * * * 
5.Appendix C to Subpart D to Part 

~ l102 1 is  amended to revise paragraphs 
C3, C4, and  C7 to read as  follows: 
* * * * * 

C3 Rate changes for power, power 
transmission, and other products or services 
provided by Power Marketing 
Administrations that are based on changes in 
revenue requirements if the operations of 
generation projects would not remain within 
normal operating limits. 

C4 Reconstructing (upgrading or 
rebuilding) existing electric powerlines more 
than approximately 20 miles in length or 
constructing new electric powerlines more 
than approximately 10 miles in length. 
* * * * * 

C7 Establishment and implementation of 
contracts, policies, marketing plans, or 
allocation plans for the allocation of electric 
power that do not involve (1) the addition of 
new generation resources greater than 50 
average megawatts, (2) major changes in the 
operating limits of generation resources 
greater than 50 average megawatts, or (3) 
service to discrete new loads of 10 average 
megawatts or more aver a 12 month period. 
This applies to power marketing operations 
and to siting, construction, and operation of 
power generathg facilities at DOE sites,
* * * * * 

6' Appendix Subpart is 
amended to revise the Table of Contents 
entry for D7 to read as  follows: 

Appendix Subpart to Part loZ1-
That

Require EISS 

Table of Contents 
* * * * * 

D7 Allocation of electric power, major 
new generation resourceslmajor changes in 
operation of generation resources/major 
loads. 
* * * * * 

7. Appendix D to Subpart D to Part 
1021 is  amended to revise paragraph D7 
to read as follows: 

D7 Establishment and implementation of 
contracts, policies, marketing plans or 
allocation plans for the allocation of electric 
power that involve (1)the addition of new 
generation resources greater than 50 average 
megawatts. (2) major changes in the operating 
limits of generation resources greater than 50 
average megawatts, or (3) service to discrete 
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new loads of 10 average megawatts or more 
over a 12 month period. This applies to 
power marketing operations and to siting 
construction, and operation of power 
generating facilities at DOE sites. 
* * * * * 
[FR Doc. 96-31064 Filed 12-5-96; 8:45 am] 
BILLING CODE 645041-P 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

12 CFR Part 327 

Assessments; Continuation of 
Adjusted Rate Schedule for BIF-
Assessable Deposits 

AGENCY: Federal Deposit Insurance 

Corporation (FDIC). 

ACTION: Continuation of adjusted rate 

schedule. 


SUMMARY: On November 26,1996, the 

Board of Directors of the FDIC (Board) 

adopted a resolution to continue in 

effect the current downward adjustment 

to the assessment rate schedule 

applicable to deposits assessable by the 

Bank Insurance Fund (BIF). The 

continuation of the downward 

adjustment will apply to the semiannual 

assessment period beginning January 1, 

1997. As a result, the BIF assessment 

rates will continue to range from 0 to 27 

basis points. The only difference 

between the existing adjustment and the 

continuing adjustment adopted by the 

Board is that the continuing schedule 

will no longer include a reference to a 

minimum assessment amount. This 

change results from recent legislation 

that eliminates a statutorily-imposed 

minimum assessment amount. With this 

modification, the adjusted rate schedule 

will result in an estimated average 

annual assessment rate of approximately 

0.17 basis points; the estimated annual 
revenue produced by this rate schedule 
will be $43 million. In connection with 
the elimination of the mandatory 
assessment amount, the Board has also 
decided to refund minimum assessment 
payments made to BIF with respect to 
that portion of the current semiannual 
assessment period remaining after 
enactment of the amending legislation. 
EFFECTIVE DATE: January 1, 1997, 
through June 30, 1997. 
FOR FURTHER lNFORMATlON CONTACT: 
Steven Ledbetter, Chief, Assessment 
Evaluation Section, Division of 
Insurance, (202) 898-8658; James R. 
McFadyen, Senior Financial Analyst, 
Division of Research and Statistics, 
(202) 898-7027; Martha Coulter, 
Counsel, Legal Division. (202) 898- 
7348; Federal Deposit Insurance 

Corporation, 550 17th Street, N.W.. 
Washin~ton,D.C.. 20429. -
SUPPLEMENTARY INFORMATION: 

I. Introduction 

This announcement pertains to 
deposit insurance assessments to be 
paid for the semiannual assessment 
period beginning J~~~~ 1, 1997, by 
insured depository institutions on 
deposits assessable by the Bank 
Insurance Fund (BIF), lnvoices 
reflecting these assessments will be sent 
to BIF member institutions around 
December 11, 1996.1 

These invoices will also bill for 
assessments to be paid to the Financing 
Corporation (FICO). As a result of 
recently-enacted legislation, BIF- 
assessable deposits are now also subject 
to assessment by FICO. As it has in the 
past, the FDIC will continue to collect 
FICO assessments on FICO,s behalf. 

In providing for the FICO- 
assessability of BIF-assessable deposits, 
section 2703 of the Deposit Insurance 
Funds Act of 1996 (DIFA) 2 further 
provided that the assessments 
by FlCO on insured depository 
institutions with respect to BIF- 
assessable deposits will be at a rate 
equal to one-fifth the assessment rate 

to deposits assessable by the 
Savings Association Insurance Fund 
(SAIF). Thus, the upcoming FDIC 
assessment invoice is expected to reflect 
a FICO rate for BIF-assessable deposits 
of approximately 1.3 basis points, which 
is one-fifth the FICO rate of 
approximately 6.4 basis points 
anticipated for SAIF-assessable 
deposits. 

The remainder of this announcement 
pertains solely to deposit insurance 
assessments and does not further 
address FICO assessments. 

11. Continuation of Adjustment to BIF 
Rate Schedule 2 

Section 7(b) of the Federal Deposit 
Insurance Act, 12 U.S.C. 1817(b), 

1 Normally, invoices are sent approximately one 
month prior to collection date, which would be 
December 3 lor the January 2 collection date. 
However. in this instance the invoices are being 
delayed approximately one week in order to permit 
the FDIC to include any duction in Savings 
Association Insurance Fund (SAIF) rates adopted by 
the Board in early December for the upcoming 
semiannual assessment oeriod. The Board has 
decided to delay all invoices, not just invoices for 
SAIF-member institutions, because of the large 
number of BIF members with SAIF-assessable 
deposits and SAIF members with BIF-assessable 
deoosits. The Board is concerned that sending 
biiurcated invoices aooroximatelv one week &art 
would result in signiiicant confusion and additional 
burden for such institutions that can be avoided by 
a delayed, combined invoice. 

~ D I F Ais Subtitle G of Title II of pub. L.104-208, 
which was enacted on September 30, 1996. 

provides that the Board shall set 
semiannual deposit insurance 
assessments fo; insured depository 
institutions. On August 8, 1995, the 
Board adopted a new assessment rate 
schedule for deposits subject to 
assessment by BIF. 60 FR 42680 (August 
16, 1995). The new schedule was 
codified as Rate Schedule 2 at 12 CFR 
327.9(a). This schedule provided for an 
assessment-rate range of 4 to 31 basis 
points and became effective 

On June lgg5, the
beginning of the month following the 
month in which the BIF reached its 
designated reserve ratio (DRR) of 1.25 
percent of total estimated insured 
deposits. 

In adopting Rate Schedule 2, the 
Board also amended the FDIC's 

regu1ati0ns to permit the 
Board to make limited adjustments to 
the schedule without notice-and- 
comment rulemaking. Any such 

can be made as the Board 
deems necessary maintain the BIF 
reserve ratio at the DRR and can be 
accomplished by Board resolution. 
Under this provision, at 12 CFR 
327.9(b), any such adjustment must not 
exceed an increase or decrease of 5 basis 
points and must be uniform across the 
rate schedule. 

The amount of an adjustment adopted 
by the B~~~~ under 12 cFR327.9(b)is 
to be determined by the following 
considerations: T~~amount of 
assessment revenue necessary to 
maintain the reserve ratio at the DRR; 
and (2) the assessment schedule that 
would generate such amount of 
assessment revenue considering the risk 
profile of BIF members. In determining 
the relevant amount of assessment 
revenue, the Board is to consider BIF's 
expected operating expenses, case 
resolution expenditures and income, the 
effect of assess~~~ents on BIF rmmbers' 
earnings and capital, and any other 
factors the Board ma deem appropriate. 

Having consideredYal1 of these factors. 
the Board decided on November 14, 
1995, to adopt an adjustment factor of 

basis points for the 
assessment period beginning January 1, 
1996, with a resulting adjusted schedule 
ranging from 0 to 27 basis points. 60 FR 
63400 (December 11, 1995). The Board 
continued the same adjustment for the 
semiannual ~ e r i o d  beginning J U ~ V  1, 
1996. 61 FR 36078 (Miv 24.1996). 

Until now, the a4ustkd schedule has 
a reference to a statutory 

requirement in section 7(b) (2) (A) (iii) of 
thi Federal De~osit  - - - - Insurance Act. 12 ...-- .~

",s.c. lg17ibjf2)iA) (iii)i that each' 
insured depository institution pay a 
minimum assessment amount of $2.000 
annually. However, that requirement 
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DEPARTMENT OF ENERGY 

10 CFR Parts 1021 and 1022 

RIN 1901–AA94 

Compliance With Floodplain and 
Wetland Environmental Review 
Requirements

AGENCY: Department of Energy.
ACTION: Proposed rule; opportunity for 
public comment. 

SUMMARY: This proposed rule would 
revise the Department of Energy’s 
(DOE’s) floodplain and wetland 
environmental review requirements to 
add flexibility and remove unnecessary 
procedural burdens by: Simplifying 
DOE public notification procedures for 
proposed floodplain and wetland 
actions; exempting additional actions 
from the floodplain and wetland 
assessment provisions of these 
regulations; providing for immediate 
action in an emergency; expanding the 
existing list of sources that may be used 
in determining the location of 
floodplains and wetlands; and allowing 
floodplain and wetland assessments for 
actions proposed to be taken under the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA) to be coordinated with 
the CERCLA environmental review 
process rather than the National 
Environmental Policy Act (NEPA) 
process. In addition, the proposed 
revisions would make the rule easier to 
use by reordering sections, clarifying 
requirements, and eliminating 
provisions that are no longer necessary. 
The proposed revisions would 
streamline existing procedures and add 
no new or additional requirements. This 
proposed revision also would provide a 
conforming change to 10 CFR part 1021 
to allow for issuance of a floodplain 
statement of findings in a final 
environmental impact statement (EIS) or 
separately.
DATES: Interested persons should submit 
comments by January 14, 2003.

ADDRESSES: You should address written 
comments on the proposed revisions to 
Carolyn Osborne, U.S. Department of 
Energy, Office of NEPA Policy and 
Compliance, 1000 Independence 
Avenue SW., Washington, DC 20585–
0119. You also may e-mail written 
comments to: 
carolyn.osborne@eh.doe.gov or submit 
them by facsimile to (202) 586–7031.
FOR FURTHER INFORMATION CONTACT: For 
information regarding DOE’s regulations 
for compliance with floodplain and 
wetland environmental review 
requirements or these proposed 
revisions, contact Carolyn Osborne at 
the above address. Telephone (202) 
586–4600 or leave a message at (800) 
472–2756. 

For information on DOE’s NEPA 
process, contact Carol M. Borgstrom, 
Director, Office of NEPA Policy and 
Compliance, at the above address and 
telephone numbers.
SUPPLEMENTARY INFORMATION:
I. Background 

A. Executive Orders 11988 and 11990 
B. 10 CFR Part 1022 

II. Purpose of the Revisions to 10 CFR Parts 
1021 and 1022 

III. Description of Proposed Revisions to the 
Existing Rules 

A. Proposed Changes to 10 CFR Part 1021 
B. Proposed Changes to 10 CFR 1022 

Subpart A—General 
C. Proposed Changes to 10 CFR 1022 

Subpart B—Procedures for Floodplain 
and Wetland Reviews 

IV. Procedural Review Requirements 
A. Review Under Executive Order 12866 
B. Review Under Executive Order 12988 
C. Review Under Executive Order 13132 
D. Review Under Executive Order 13175 
E. Reviews Under the Regulatory 

Flexibility Act 
F. Review Under the Paperwork Reduction 

Act 
G. Review Under the National 

Environmental Policy Act 
H. Review Under the Unfunded Mandates 

Reform Act 
I. Review Under Executive Order 13211 
J. Review Under the Treasury and General 

Government Appropriations Act 
V. Public Comment Procedures

I. Background 
We published our regulations entitled 

‘‘Compliance with Floodplain/Wetlands 
Environmental Review Requirements’’ 
(10 CFR Part 1022) on March 7, 1979 (44 
FR 12596) to implement the 
requirements of Executive Order 11988, 
‘‘Floodplain Management’’ (42 FR 2951, 
May 24, 1977), and Executive Order 

11990, ‘‘Protection of Wetlands’’ (42 FR 
26961, May 24, 1977). 

A. Executive Orders 11988 and 11990 

Executive Orders 11988 and 11990 
direct Federal agencies to consider and 
protect the beneficial values of 
floodplains and wetlands, and 
Executive Order 11988 also requires 
Federal agencies to consider, and 
implement protection from, the risk of 
loss from floods. The Executive Orders 
direct that Federal agencies evaluate the 
potential impacts of, and look for 
alternatives to, actions proposed in a 
floodplain or wetland. The Executive 
Orders also direct that agencies locate 
any new development outside 
floodplains and any new construction 
outside wetlands whenever there is a 
practicable alternative for doing so. 
When the action must proceed in a 
floodplain or wetland, the responsible 
agency is to implement steps to mitigate 
any potential harm. The assessment 
process under the Executive Orders is to 
include an opportunity for public 
review, and the Executive Orders are to 
be implemented through existing 
procedures, including those used to 
comply with NEPA, to the extent 
possible. The Executive Orders contain 
other informational requirements, 
including that Federal agencies notify 
the White House Office of Management 
and Budget (OMB) when new budget 
requests involve actions proposed to be 
in a floodplain or wetland and that 
Federal agencies provide certain 
information during transfers of property 
to non-Federal parties. 

While this basic framework is the 
same in both Executive Orders, they 
differ in three important ways. First, 
Executive Order 11988 requires an 
assessment for any action proposed in a 
floodplain, whereas Executive Order 
11990 only requires an assessment for 
new construction in a wetland. Second, 
Executive Order 11988 directs that if an 
agency finds that there is no practicable 
alternative to undertaking the action in 
a floodplain, then the agency will 
circulate a brief notice explaining the 
basis for its finding. Executive Order 
11990 contains no similar provision for 
actions in wetlands. Finally, Executive 
Order 11988 requires the use of certain 
building standards and related measures 
for development in a floodplain. There 
is nothing comparable in Executive
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Order 11990 related to construction in 
a wetland.

B. 10 CFR Part 1022 

Central to our implementation of 
Executive Orders 11988 and 11990 are 
the floodplain and wetland assessment 
processes contained in subpart B of 10 
CFR part 1022. The assessments ensure 
that we fulfill the substantive provisions 
of the Executive Orders to examine 
alternatives to undertaking actions in a 
floodplain or wetland, potential impacts 
on the beneficial values of floodplains 
and wetlands, and possible mitigation 
measures. As required by the Executive 
Orders, we look for practicable 
alternatives to locating a proposed 
action in a floodplain or wetland and 
only conduct a floodplain or wetland 
assessment when no alternative location 
is practicable. Our processes also ensure 
that we fulfill the procedural provisions 
of the Executive Orders to allow early 
public review of our proposals for 
certain activities in a floodplain or 
wetland, provide notice of a finding that 
there are no practicable alternatives to 
undertaking an action in a floodplain, 
and make use of existing processes, 
including those used to implement 
NEPA. 

Our floodplain and wetland 
assessment process has five steps. First, 
we determine early in the planning 
process for all proposals if a floodplain 
or wetland assessment is required, 
based on the location of the proposed 
action and the applicability provisions 
in our regulation, which are taken from 
the Executive Orders. As noted above, 
Executive Order 11988 requires an 
assessment for a broader set of actions 
proposed in a floodplain than Executive 
Order 11990 requires for actions 
proposed in a wetland. Our 
requirements in part 1022 reflect this 
difference. When an action is proposed 
in a wetland that is located in a 
floodplain, we apply the more 
encompassing requirements for an 
action proposed in a floodplain. 

Second, if a floodplain or wetland 
assessment is required, we provide 
public notice and allow at least 15 days 
for public review of our proposal. If we 
are preparing an EIS for the proposal, 
then we may incorporate this 
announcement into the EIS notice of 
intent required under applicable NEPA 
regulations. Otherwise, we announce 
the opportunity for early public review 
through a public notice that describes 
the proposed action and its location and 
is published in the Federal Register as 
soon as practicable after we determine 
that an assessment is required. The 
public review process itself is integrated 

with the NEPA process to the extent 
possible or else conducted separately. 

Third, we prepare the floodplain or 
wetland assessment. If we are also 
preparing an EIS or environmental 
assessment (EA), then we usually 
incorporate the floodplain or wetland 
assessment into the NEPA 
documentation. Otherwise, we 
separately document the floodplain or 
wetland assessment. In either case, we 
describe the proposed action and 
include a map showing the location of 
the proposed action with respect to the 
floodplain or wetland. We discuss the 
positive and negative, direct and 
indirect, and long- and short-term 
effects of the proposed action on the 
floodplain or wetland. For actions 
proposed in a floodplain, the 
assessment evaluates effects of the 
proposed action on lives and property 
and evaluates natural and beneficial 
floodplain values. For actions proposed 
in a wetland, the assessment evaluates 
effects on the survival, quality, and 
natural and beneficial values of the 
wetland. The floodplain or wetland 
assessment also considers alternatives 
that may avoid adverse effects and 
incompatible development in 
floodplains or wetlands and addresses 
mitigation measures. 

Fourth, we determine whether there 
are any practicable alternatives to 
locating the proposed action in a 
floodplain or wetland. If we find that 
there are not, then before taking action 
in a floodplain we publish a brief 
statement of findings describing the 
proposed action, explaining why the 
action is proposed in a floodplain, 
listing alternatives considered, stating 
whether the action conforms to state or 
local floodplain protection standards, 
and describing steps to be taken to 
minimize potential harm to or within 
the floodplain. The statement of 
findings may be incorporated into the 
finding of no significant impact (FONSI) 
or final EIS, as appropriate, or issued 
separately. Where no EA or EIS is 
required, we publish the statement of 
findings in the Federal Register and 
distribute copies to appropriate 
government agencies and to those who 
commented during the public review of 
our proposal. We endeavor to allow at 
least 15 days of public review of the 
statement of findings before 
implementing a proposed action in a 
floodplain. There is no similar format or 
procedure for findings regarding 
whether there are any practicable 
alternatives to locating a proposed 
action in a wetland. 

Fifth, we follow up decisions to locate 
actions in a floodplain or wetland 

through methods appropriate for the 
circumstances of each action. 

The current rule contains one 
exemption from the requirement to 
prepare a floodplain or wetland 
assessment, which is for routine 
maintenance of existing facilities and 
structures on DOE property within a 
floodplain or wetland. By routine 
maintenance, we mean those activities 
needed as a normal part of operations to 
maintain and preserve facilities and 
structures in a condition suitable for 
continued use for their designated 
purpose. Routine maintenance does not 
include upgrades, improvements, or 
replacements that significantly extend 
the originally intended useful life of a 
facility or structure or that change its 
purpose. Where unusual circumstances 
indicate the possibility of adverse 
impacts on a floodplain or wetland, 
though, we will consider the need for a 
floodplain or wetland assessment even 
for routine maintenance activities. 

Other requirements in 10 CFR part 
1022 that implement aspects of 
Executive Orders 11988 and 11990 
address building standards, providing 
floodplain and wetland information to 
external parties, property management, 
and budget requests. Although these 
requirements are designed to promote 
awareness of the values of floodplains 
and wetlands and the risks of flood loss, 
they are not part of the floodplain and 
wetland assessment process.

II. Purpose of the Revisions to 10 CFR 
Parts 1021 and 1022 

The Secretary of Energy has approved 
issuance and publication of this notice 
of proposed rulemaking. 

We propose to revise 10 CFR part 
1022 to add flexibility to our 
implementation of the Executive Orders, 
remove unnecessary procedural 
burdens, and make the rule easier to use 
by reordering sections, clarifying 
requirements, and eliminating 
provisions that are no longer needed. 
These changes stem from our experience 
implementing the existing requirements 
over the past 20 years. We expect these 
changes to improve our ability to meet 
our goals for floodplain and wetland 
protection in a timely and cost-effective 
manner. We propose to revise 10 CFR 
part 1021 to allow floodplain statements 
of findings to be issued in a final EIS or 
separately. 

The major revisions we propose 
would: (1) Simplify our public 
notification procedures for proposed 
floodplain and wetland actions by 
emphasizing local publication as 
opposed to publication in the Federal 
Register, (2) exempt additional actions 
from the floodplain and wetland 
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assessment provisions of these 
regulations, (3) provide for immediate 
action in an emergency with 
documentation to follow, (4) expand the 
existing list of credible sources that may 
be used in determining the location of 
floodplains and wetlands, and (5) allow 
floodplain and wetland assessments for 
actions proposed to be taken under 
CERCLA to be coordinated with the 
CERCLA environmental review process 
rather than the NEPA process. The 
proposed revisions would make the rule 
easier to use by reordering sections to 
parallel the assessment process, 
clarifying requirements (such as the 
differences between floodplain and 
wetland actions and their respective 
assessment requirements), and 
simplifying the rule by deleting 
provisions that are no longer applicable. 
The proposed revisions would 
streamline existing procedures and add 
no new requirements. 

Rather than require publication in the 
Federal Register of every public notice 
announcing a proposed action in a 
floodplain or wetland or describing the 
findings of our floodplain assessment, 
we propose to allow case-by-case 
decisions on how to issue notices to best 
meet local needs (in proposed sections 
1022.12 and 1022.14). We would 
continue to integrate our floodplain and 
wetland notices with other public 
notices related to the proposed action, 
such as a notice of intent to prepare an 
EIS on the proposal. We also would 
continue to distribute notices directly to 
interested parties, such as government 
and non-government agencies, as 
appropriate. We would, however, only 
require publication of a notice and a 
floodplain statement of findings in the 
Federal Register if our proposal may 
result in effects of national concern on 
a floodplain or wetland. A hypothetical 
example of an action that could have 
effects of national concern because of its 
national prominence and ecological 
function and the potential 
environmental effects of such a proposal 
would be a proposal for a project in the 
Everglades. 

As noted above, part 1022 currently 
does not ordinarily require a floodplain 
or wetland assessment for routine 
maintenance of existing facilities and 
structures on DOE property in a 
floodplain or wetland. We propose to 
exempt four additional classes of 
floodplain and wetland actions from 
subpart B, Procedures for Floodplain 
and Wetland Reviews. At proposed 
section 1022.5(d)(2), we would add 
exemptions for three similar classes of 
activities (site characterization, 
environmental monitoring, and 
environmental research activities) on 

DOE or non-DOE property in a 
floodplain or wetland, unless the 
activities would involve building a 
structure; involve draining, dredging, 
channelizing, filling, diking, 
impounding, or related activities; or 
result in long-term change to the 
ecosystem. At proposed section 
1022.5(d)(3), we would add an 
exemption for minor modification of an 
existing facility or structure in a 
floodplain or wetland to improve safety 
or environmental conditions, unless the 
modification would result in a 
significant change in the expected 
useful life of the facility or structure or 
would involve building a structure or 
draining, dredging, channelizing, filling, 
diking, impounding, or related 
activities. Our experience with these 
classes of actions is that they are of 
short duration with very small intrusion 
in a floodplain or wetland and have 
very small or no adverse impact on a 
floodplain or wetland. Additionally, 
these classes of actions typically lead to 
improved environmental protection or 
public and worker safety. For each of 
these exemptions, if unusual 
circumstances arise, we would consider 
the need for a floodplain or wetland 
assessment in order to consider any 
unusual circumstances associated with 
a particular proposal that indicate the 
possibility of adverse impact on a 
floodplain or wetland (proposed section 
1022.5(e)). 

We propose to clarify our provision 
for immediate action in the event of an 
emergency (proposed section 
1022.16(a)). The existing rule allows 
minimum time periods prior to 
implementation of a proposal to be 
waived in response to emergency 
circumstances. We propose that action 
may be taken during an emergency 
without complying with provisions of 
these regulations. We also propose, 
however, that after taking action, we 
would assess the environmental impacts 
of our emergency actions and consider 
potential mitigation in conjunction with 
our NEPA regulations for emergency 
actions (10 CFR 1021.343(a)) or our 
CERCLA procedures. 

The existing rule establishes a 15-day 
waiting period between issuance of the 
notice of proposed floodplain action 
and issuance of the floodplain statement 
of findings, and another 15-day waiting 
period after issuance of the floodplain 
statement of findings before 
implementing the proposed floodplain 
action. For a proposed wetland action, 
the existing rule requires a 15-day 
waiting period after issuance of the 
notice of proposed action before 
implementing the action. In the event of 
statutory deadlines or overriding 

considerations of program or project 
expense or effectiveness, the existing 
rule provides for waiving any of the 
waiting periods except the 15-day 
period between issuing a notice of 
proposed floodplain action and the 
floodplain statement of findings. We 
propose to add a provision allowing the 
waiver of all minimum waiting periods 
under the same exigent circumstances 
(i.e., in the event of statutory deadlines 
or overriding considerations of program 
or project expense or effectiveness) 
(proposed section 1022.16(b)). This 
change would allow us additional 
flexibility when a floodplain assessment 
is not being prepared as part of a NEPA 
or CERCLA review. The waiver of a 
waiting period under this rule would 
not affect timing requirements of our 
NEPA regulations or of CERCLA 
procedures.

We propose to expand the existing list 
of sources that may be used in 
determining the location of floodplains 
and wetlands (proposed sections 
1022.11(b) and (c)). For floodplain 
determinations we have relied upon 
Flood Insurance Rate Maps, Flood 
Hazard Boundary Maps, and 
information from the relevant land 
administering agency or from agencies 
with floodplain determination expertise. 
We propose to also use information in 
safety basis documents as defined at 10 
CFR part 830 and in DOE environmental 
documents, e.g., NEPA and CERCLA 
documents. For wetland determinations, 
we have relied upon the U.S. Fish and 
Wildlife Service National Wetlands 
Inventory, other government-sponsored 
wetland or land-use inventories, U.S. 
Department of Agriculture Natural 
Resources Conservation Service Local 
Identification Maps, and U.S. Geological 
Survey Topographic Maps. We propose 
to also use the U.S. Army Corps of 
Engineers ‘‘Wetlands Delineation 
Manual’’ (Wetlands Research Program 
Technical Report Y–87–1, January 1987) 
or successor document and DOE 
environmental documents, e.g., NEPA 
and CERCLA documents. These changes 
would allow us to take advantage of 
information sources that were not 
available when this regulation was first 
promulgated and to use better the 
considerable research and 
documentation completed for safety, 
planning, and other purposes at DOE 
sites. When there are differences among 
these information sources, we will use 
the most authoritative information 
available relative to site conditions. 

We propose adding provisions 
acknowledging that floodplain and 
wetland assessments for actions 
proposed to be taken under CERCLA 
would be coordinated with the CERCLA 
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environmental review process, not the 
NEPA process (proposed sections 
1022.2(b), 1022.11(a), and 1022.13(c)). 
As we first promulgated our 10 CFR Part 
1022 requirements approximately two 
years before CERCLA became law, this 
change would update the rule to be 
consistent with our current policy and 
practice regarding environmental 
reviews under CERCLA. 

To make the rule simpler and easier 
to use, we propose to reorder sections, 
add clarifications, delete text, and make 
numerous stylistic changes. These 
proposed changes would not alter 
applicable requirements. The existing 
rule has two subparts, A and B. We 
propose reordering sections in Subpart 
B to only address provisions associated 
with floodplain and wetland assessment 
processes. All other requirements 
currently in Subpart B would be moved 
to a proposed new subpart (Subpart C, 
Other Requirements). 

We propose to clarify how this 
regulation applies differently to actions 
proposed in a floodplain, and actions 
proposed in a wetland but not in a 
floodplain, consistent with provisions 
in Executive Orders 11988 and 11990 
and our existing regulation. We would 
not change any requirements in this 
regard; rather we propose to revise 
definitions of floodplain, floodplain 
action, and wetland action (proposed 
section 1022.4) to better describe our 
intent and the way we implement this 
regulation. These changes, and related 
changes to maintain consistency 
throughout the regulation, clarify that 
we treat a proposal that would be 
located in both a wetland and a 
floodplain as we would any other action 
proposed to be located in a floodplain. 

We propose to delete text that is 
repeated between sections in the 
existing rule, and in one case, we would 
delete an entire section (existing section 
1022.21) that specifies we will 
periodically review these regulations 
and make revisions. Existing section 
1022.21 is not required for us to propose 
additional changes to this rule at a 
future date, and therefore, we propose 
deleting it as unnecessary. We also 
propose to delete language that was 
needed to transition the rule into effect 
but that is no longer needed (proposed 
section 1022.5). 

The details of these and other 
proposed changes are described below 
in section III, Description of Proposed 
Revisions to the Existing Rule. Because 
we often reference our existing rule to 
describe our proposed changes, you may 
want to refer to it. Our existing 10 CFR 
Part 1022 regulations are available on 
the Internet at http://tis.eh.doe.gov/
nepa/tools/tools.htm under the heading 

‘‘NEPA Regulations’’ or you may request 
a copy from Carolyn Osborne at either 
of the telephone numbers listed above 
under FOR FURTHER INFORMATION
CONTACT. 
III. Description of Proposed Revisions 
to the Existing Rules 

A. Proposed Changes to 10 CFR Part 
1021 

We propose to revise section 1021.313 
to make it consistent with our proposed 
new section 1022.14(c), as described 
above in section II, Purpose of the 
Revisions to 10 CFR Parts 1021 and 
1022, and below. Currently, section 
1021.313(c) requires a DOE final EIS to 
include any floodplain statement of 
findings required by Part 1022. This 
requirement is overly prescriptive and is 
inconsistent with the flexibility afforded 
under existing section 1022.15 and 
proposed section 1022.14(c) to include 
a floodplain statement of findings in a 
final EIS or to issue the statement of 
findings separately. Under our proposal, 
section 1021.313(c) would track the 
language at the new section 1022.14(c). 

B. Proposed changes to 10 CFR 1022 
Subpart A—General 

Section 1022.1 Background 
To provide guidance on implementing 

Executive Order 11988, Floodplain 
Management, we propose adding a 
reference to the Federal Interagency 
Floodplain Management Taskforce 
document, ‘‘A Unified National Program 
for Floodplain Management’’ (FEMA 
248, June 1994). We also propose adding 
words from Executive Orders 11988 and 
11990 emphasizing two purposes of the 
regulation: That Federal agencies are to 
avoid development in a floodplain or 
new construction in a wetland wherever 
there is a practicable alternative and to 
ensure the evaluation of potential 
impacts associated with proposed new 
construction in wetlands. These changes 
would add no new requirements. 

Section 1022.2 Purpose and Scope 

As described above in section II, we 
propose identifying the CERCLA review 
process as an alternative mechanism for 
implementing the regulation. Sections 
1022.11(a) and 1022.13(c) (detailed 
below) would be revised to reflect this 
additional flexibility.

Section 1022.3 Policy 

To better group floodplain and 
wetland policy statements, we propose 
reordering paragraphs within this 
section. We also propose updating the 
reference to construction requirements 
in proposed paragraph (a)(4) from 
‘‘regulations promulgated by the Federal 

Insurance Administration pursuant to 
the National Flood Insurance Act of 
1968, as amended, 42 U.S.C. 4001 et 
seq.’’ to ‘‘the Federal Emergency 
Management Agency’s (FEMA) National 
Flood Insurance Program building 
standards.’’ Also, we propose moving a 
requirement concerning transactions to 
a new section 1022.21(b) in a new 
Subpart C, Other Requirements, 
discussed below, so that proposed 
paragraph (a)(6) would only state policy: 
‘‘Inform parties during transactions 
guaranteed, approved, regulated, or 
insured by DOE of the hazards 
associated with locating facilities and 
structures in a floodplain.’’ 

Section 1022.4 Definitions 
We propose to change our definition 

of ‘‘action’’ to clarify that it includes any 
activity necessary to carry out DOE’s 
responsibilities for the tasks listed in 
Executive Orders 11988 and 11990, 
rather than that it includes any activity 
‘‘including, but not limited to,’’ those 
tasks listed in the Executive Orders. 
This proposed language more closely 
parallels the Executive Orders. 

We propose deleting the definition of 
‘‘base flood’’ and incorporating it into 
the definition of ‘‘base floodplain.’’ 

We propose to revise the definitions 
of ‘‘environmental assessment,’’ 
‘‘environmental impact statement,’’ and 
‘‘finding of no significant impact’’ to 
reference the Council on Environmental 
Quality’s (CEQ’s) and DOE’s NEPA 
regulations at 40 CFR parts 1500–1508 
and 10 CFR part 1021, respectively. Our 
NEPA regulations were not in place 
when 10 CFR part 1022 was 
promulgated. 

We propose to simplify the definition 
of ‘‘floodplain’’ by creating separate 
definitions for ‘‘base floodplain’’ and 
‘‘critical action floodplain.’’ We also 
propose to define the critical action 
floodplain as, at a minimum, the
500-year floodplain. While for most 
proposed actions, we prepare a 
floodplain assessment if the action 
would be located in the 100-year 
floodplain, for a proposed critical action 
(i.e., an action for which even a slight 
chance of flooding poses an 
unacceptable risk) we prepare a 
floodplain assessment if it would be 
located in the critical action floodplain. 
We normally define the critical action 
floodplain in terms of the estimated 
500-year flood for an area. We would 
add the option to define the critical 
action floodplain in terms of a less 
frequent (and therefore more severe) 
flood when another requirement 
applicable to the proposal requires 
consideration of the less frequent flood 
event. For example, if the hazard 
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assessment for a proposal considers the 
consequences of a less frequent flood 
(e.g., the 10,000-year flood), then we 
would use that less frequent flood to 
define the critical action floodplain for 
the proposal. 

We propose to clarify the definition of 
‘‘floodplain action’’ by adding 
‘‘including any DOE action in a wetland 
that is also within the floodplain.’’ 

We propose to add a definition for 
‘‘floodplain and wetland values’’ to 
describe the range of issues to be 
addressed in a floodplain or wetland 
assessment under the existing section 
1022.12(a)(2) and proposed section 
1022.13(a)(2). We adapted the proposed 
definition from that used by FEMA (44 
CFR 9.4) and terms used in Executive 
Orders 11988 and 11990. 

We propose to delete the definition of 
‘‘floodproofing,’’ because the term is not 
used in the rule. 

We propose simplifying our definition 
of ‘‘new construction’’ by deleting the 
reference to October 1, 1977, as the 
starting point for applicability of the 
definition. That clause appropriately 
exempted certain actions underway 
before Executive Order 11990 became 
effective, but it is no longer necessary. 

We propose to change the name and 
definition of ‘‘public notice.’’ We would 
call the notice a ‘‘notice of proposed 
floodplain action’’ or a ‘‘notice of 
proposed wetland action’’ to better 
reflect its purpose to announce that a 
proposed action would be in a 
floodplain or wetland, respectively, the 
location of the floodplain or wetland, 
and the opportunity for public review. 
We also propose to delete any 
requirements on how to issue the notice 
from the definition and instead to 
include such requirements in proposed 
section 1022.12, Notice of proposed 
action. 

We propose to change the name 
‘‘statement of findings’’ to ‘‘floodplain 
statement of findings’’ and to delete any 
requirements from the definition and 
instead to include such requirements in 
proposed section 1022.14, Findings. 

We propose changing our definition 
of ‘‘wetland’’ to make it consistent with 
the Clean Water Act implementing 
regulations of both the U.S. Army Corps 
of Engineers (33 CFR 328.3(b)) and the 
U.S. Environmental Protection Agency 
(40 CFR 230.41(a)(1)), as the definition 
in the existing rule was taken from 
Executive Order 11990. This proposed 
revision would involve deleting the 
examples of ‘‘similar areas such as 
sloughs, potholes, wet meadows, river 
outflow, mudflats and natural ponds.’’ 
An important note about the proposed 
definition is that it is more broadly 
defined than the wetlands over which 

the U.S. Army Corps of Engineers has 
regulatory jurisdiction (33 CFR 328.3(a) 
and 328.4). The broader definition we 
use for this rule is consistent with 
Executive Order 11990 in order to 
ensure that we apply appropriate 
protections to valuable wetlands that 
might not qualify as wetlands subject to 
the Corps’ jurisdiction (e.g., some wet 
meadows, forested wetlands, playas, 
Carolina bays).

We propose to modify the definition 
of ‘‘wetland action’’ to specify that it 
applies to any DOE action ‘‘related to 
new construction’’ that takes place in a 
wetland not located in a floodplain. 
This change would make the definition 
consistent with Executive Order 11990, 
which requires a wetland assessment 
only for activities related to new 
construction in a wetland. 

Section 1022.5 Applicability 
We propose deleting a significant 

portion of text from the existing section 
1022.5 because it is outdated or 
redundant of other sections of the rule. 
The result would be a more concise 
section, reduced from eight to four 
paragraphs, which is easier to read. We 
propose deleting text from existing 
paragraphs (b) and (c) that exempts 
actions that were underway when the 
rule was issued. Any such actions have 
since been completed, and the text is no 
longer necessary. We would delete text 
from existing paragraphs (d), (e), and (f) 
that repeats parts of the definition of 
‘‘action’’ (proposed section 1022.4); this 
results in deletion of the entirety of 
paragraph (f). We would also delete 
existing paragraph (h) since it is 
repetitive of the definition of floodplain 
action (proposed section 1022.4). 

We propose relocating requirements 
regarding license, easement, lease, 
transfer, or disposal of property to non-
Federal public or private parties from 
existing section 1022.5(d) to proposed 
section 1022.21(a), Property 
management, in a new Subpart C, Other 
Requirements. From existing section 
1022.5(e), we propose moving the 
requirements for applicants for 
assistance into proposed section 
1022.23, Applicant responsibilities 
(proposed redesignation from existing 
section 1022.13), described below. 

We propose adding four exemptions 
from the requirements for preparing a 
floodplain or wetland assessment to 
paragraph (d). These proposed 
exemptions are described above in 
section II, Purpose of the Revisions to 10 
CFR parts 1021 and 1022. 

Section 1022.6 Public Inquiries 
We propose moving this section from 

Subpart B (where it had been designated 

section 1022.20) to Subpart A because it 
is more appropriately a part of general 
statements related to this rule. We also 
propose updating the contact to which 
inquiries may be directed from the 
Assistant Secretary for Environment to 
the Office of NEPA Policy and 
Compliance. 

C. Proposed Changes to 10 CFR 1022 
Subpart B—Procedures for Floodplain 
and Wetland Reviews 

We propose reordering the sections in 
this subpart to better reflect the 
sequence of events in our process for 
preparing a floodplain or wetland 
assessment and to relocate to subparts A 
and C those requirements not directly 
related to the preparation of a floodplain 
or wetland assessment. The particular 
changes are described below for each 
section in proposed subpart B. 

Section 1022.11 Floodplain or 
Wetland Determination 

We propose to change section 
1022.11(a) by adding a reference to 
environmental review requirements 
under the CERCLA process to conform 
to the proposed change in section 
1022.2(b), discussed above in section II, 
Purpose of the Revisions to 10 CFR parts 
1021 and 1022. 

As also discussed above in section II, 
we propose to expand the list of 
information sources that may be used to 
determine if a proposed action would be 
located in a floodplain or wetland 
(proposed sections 1022.11(b) and (c)). 
We also propose to update references to 
two information sources. FEMA, rather 
than the Federal Insurance 
Administration of the Department of 
Housing and Urban Development, 
would be cited because FEMA currently 
maintains primary responsibility for 
interagency planning to address Federal 
floodplain management requirements 
(proposed section 1022.11(b)). We also 
propose to change the existing reference 
to the Soil Conservation Service to the 
Natural Resources Conservation Service 
to reflect the agency’s current name 
(proposed sections 1022.11(b) and (c)). 

We propose to add a new section 
(proposed 1022.11(d)) that would 
specify whether a floodplain or wetland 
assessment is required based on the 
location of the proposed action. This 
paragraph would clarify existing 
requirements by associating the 
determination made pursuant to 
sections 1022.11(b) and (c) with the 
definitions of critical action, floodplain 
action, and wetland action.
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Section 1022.12 Notice of Proposed 
Action (Proposed Redesignation From 
Section 1022.14 Public Review) 

We propose to change, in proposed 
section 1022.12 and throughout the rule, 
all references to ‘‘public notice’’ to 
‘‘notice of proposed floodplain action’’ 
or ‘‘notice of proposed wetland action’’ 
to better reflect the purpose of the 
notice. 

We propose to change existing 
sections 1022.14(b) and (c) by deleting 
the requirement that DOE always 
publish a notice in the Federal Register 
for floodplain or wetland actions for 
which no EIS is required. This proposal 
is explained above in section II, Purpose 
of the Revisions to 10 CFR parts 1021 
and 1022. We also propose to move the 
requirement regarding timing for 
issuance of a notice of proposed action 
from existing section 1022.14(b) to 
proposed section 1022.15, Timing. This 
would consolidate requirements related 
to timing of steps in the floodplain and 
wetland assessment processes, as 
discussed below. 

Section 1022.13 Floodplain or 
Wetland Assessment (Proposed 
Redesignation From Existing Section 
1022.12) 

We propose emphasizing in proposed 
paragraph (a)(2) that the assessment 
shall incorporate floodplain and 
wetland values that are appropriate to 
the location under evaluation. This 
would underscore the need to focus 
only on those values most appropriate 
to local conditions and also to clarify 
that when evaluating a proposal for an 
action within a wetland located in a 
floodplain, we consider both floodplain 
and wetland values, as appropriate. This 
proposed revision would reference a 
new definition of floodplain and 
wetland values (described above for 
proposed section 1022.4) that lists 
several topics that might be included in 
the assessment. Although these changes 
do not add any new requirement, they 
do add further guidance about how the 
assessment should be performed. 

We propose adding to proposed 
paragraph (c) that when an EA or EIS is 
not being prepared for the proposed 
floodplain or wetland action, the 
assessment ‘‘shall be prepared 
separately or incorporated when 
appropriate into another environmental 
review process (e.g., CERCLA).’’ This 
revision highlights our flexibility to 
incorporate compliance with these 
regulations within processes other than 
NEPA, as appropriate and as discussed 
in other sections above. 

Section 1022.14 Findings (Proposed 
Redesignation From Section 1022.15 
Notification of Decision) 

We propose a new section 
(1022.14(c)) to describe how to issue a 
statement of findings for floodplain 
actions for which no EA or EIS is being 
prepared. For these floodplain actions, 
we would distribute copies of the 
floodplain statement of findings to 
government agencies and to others who 
submitted comments on the proposed 
action. We propose to publish the 
floodplain statement of findings in the 
Federal Register only when the 
proposed floodplain action may result 
in effects of national concern to a 
floodplain or wetland or both. The 
proposed change would parallel the 
process described in the CEQ 
regulations on Public Involvement (40 
CFR 1506.6(b)(2)) and is reflected in the 
proposed changes to section 1022.4. We 
also propose that when a floodplain 
statement of findings is published in the 
Federal Register the statement does not 
need to contain a map (as otherwise 
required) but that the statement should 
indicate where a location map is 
available. A wetland finding may be 
prepared and distributed at DOE’s 
discretion. 

We also propose a new section 
(1022.14(d)) regarding the distribution 
of floodplain statements of findings to 
state governments. We propose to 
update the existing reference to Office of 
Management and Budget Circular A–95 
(from the existing section 1022.15) and 
refer instead to Executive Order 12372, 
Intergovernmental Review of Federal 
Programs, and DOE’s implementing 
regulations at 10 CFR part 1005, 
Intergovernmental Review of 
Department of Energy Programs. 
Executive Order 12372 directs Federal 
agencies to rely on state and local 
processes for state and local government 
coordination and for review of proposed 
Federal financial assistance and direct 
Federal development. 

Section 1022.15 Timing (Proposed 
Redesignation From Section 1022.18 
Timing of Floodplain/Wetlands Actions) 

We propose to relocate the 
requirements regarding timing in 
sections 1022.14(c) and 1022.18 of the 
existing rule to proposed section 
1022.15. This would consolidate 
references to the time periods for DOE 
to consider public comments after 
issuing a notice of proposed floodplain 
action or a notice of proposed wetland 
action or a floodplain statement of 
findings. 

Section 1022.16 Variances 
We propose to add a section 

providing a variance for emergency 
actions (proposed section 1022.16(a)) 
that would, as described above in 
section II, Purpose of the Revisions to 10 
CFR Parts 1021 and 1022, reflect 
provisions in our NEPA procedures (10 
CFR 1021.343(a)). We also propose to 
incorporate into this section as 
paragraph (b) the existing variance 
(1022.18(c) in the existing rule) that 
allows abbreviated schedules in some 
circumstances and to broaden the 
applicability of this variance as 
described above in section II, Purpose of 
the Revisions to 10 CFR Parts 1021 and 
1022. We also propose to add a section 
1022.16(c) requiring consultation with 
the Office of NEPA Policy and 
Compliance whenever this section is 
being implemented. 

Subpart C—Other Requirements 
We propose adding a new subpart to 

consolidate requirements that are not 
general policy (subpart A) nor a part of 
the floodplain and wetland assessment 
processes (subpart B). 

Section 1022.21 Property Management
We propose a new section that would 

consolidate existing requirements from 
sections 1022.5(d) and 1022.3(b)(8) of 
the existing rule. These sections address 
property in a floodplain or wetland that 
is proposed for license, easement, lease, 
transfer, or disposal to non-Federal 
public or private parties and any 
transaction that DOE guarantees, 
approves, regulates, or insures that is 
related to an area located in a 
floodplain. There are no substantive 
changes in this new consolidated 
section. 

Section 1022.22 Requests for 
Authorizations or Appropriations 
(Proposed Redesignation From Section 
1022.16) 

We propose to move this section into 
Subpart C, Other Requirements, for the 
reasons stated above. 

Section 1022.23 Applicant 
Responsibilities (Proposed Redesignated 
From Section 1022.13) 

We propose revising this section to 
allow flexibility in what information we 
request of applicants for any use of real 
property (e.g., license, easement, lease, 
transfer, or disposal), permits, 
certificates, loans, grants, contract 
awards, allocations, or other forms of 
assistance or other entitlement related to 
activities in a floodplain or wetland. 
The section currently states that DOE 
may require the applicant to prepare a 
report that satisfies the floodplain or 

VerDate 0ct<31>2002 15:23 Nov 15, 2002 Jkt 200001 PO 00000 Frm 00006 Fmt 4702 Sfmt 4702 E:\FR\FM\18NOP1.SGM 18NOP1



69486 Federal Register / Vol. 67, No. 222 / Monday, November 18, 2002 / Proposed Rules 

wetland assessment provisions of this 
regulation. We propose revising this 
section to state that we may require 
applicants to provide information 
necessary for DOE to comply with the 
requirements of this regulation. This 
change emphasizes that we will ask for 
that information necessary and 
appropriate for us to comply with the 
requirements of this regulation relative 
to each particular application. 

Section 1022.24 Interagency 
Cooperation (Proposed Redesignation 
From 

Section 1022.19 Selection of a Lead 
Agency and Consultation Among 
Participating Agencies) 

No substantive changes to this section 
are proposed. 

IV. Procedural Review Requirements 

A. Review Under Executive Order 12866 
Today’s proposed regulatory action 

has been determined not to be a 
‘‘significant regulatory action’’ under 
Executive Order 12866, ‘‘Regulatory 
Planning and Review’’ (58 FR 51735, 
October 4, 1993), as amended by 
Executive Order 13258 (67 FR 9385, 
February 26, 2002). Accordingly, today’s 
proposed regulatory action would not be 
subject to review under that Executive 
Order by the Office of Information and 
Regulatory Affairs of the Office of 
Management and Budget. 

B. Review Under Executive Order 12988 
With respect to the review of existing 

regulations and the promulgation of 
new regulations, section 3(a) of 
Executive Order 12988, ‘‘Civil Justice 
Reform’’ (61 FR 4779, February 7, 1996) 
imposes on Federal agencies the general 
duty to adhere to the following 
requirements: eliminate drafting errors 
and needless ambiguity, write 
regulations to minimize litigation, 
provide a clear legal standard for 
affected conduct rather than a general 
standard, and promote simplification 
and burden reduction. Section 3(b) 
requires Federal agencies to make every 
reasonable effort to ensure that a 
regulation, among other things: clearly 
specifies the preemptive effect, if any, 
adequately defines key terms, and 
addresses other important issues 
affecting the clarity and general 
draftsmanship under guidelines issued 
by the Attorney General. Section 3(c) of 
Executive Order 12988 requires 
Executive agencies to review regulations 
in light of applicable standards in 
section 3(a) and section 3(b) to 
determine whether they are met or it is 
unreasonable to meet one or more of 
them. The Assistant Secretary for 

Environment, Safety and Health has 
completed the required review and 
determined that, to the extent permitted 
by law, the proposed rule meets the 
relevant standards of Executive Order 
12988. 

C. Review Under Executive Order 13132 

Today’s regulatory action has been 
determined not to be a ‘‘policy that has 
federalism implications,’’ that is, it does 
not have substantial direct effects on the 
states, on the relationship between the 
national government and the states, nor 
on the distribution of power and 
responsibility among the various levels 
of government under Executive Order 
13132 (64 FR 43255, August 10, 1999). 
Accordingly, no ‘‘federalism summary 
impact statement’’ was prepared or 
subjected to review under the Executive 
Order by the Director of the Office of 
Management and Budget. 

D. Review Under Executive Order 13175 

Under Executive Order 13175 (65 FR 
67249, November 6, 2000) on 
‘‘Consultation and Coordination with 
Indian Tribal Governments,’’ DOE may 
not issue a discretionary rule that has 
‘‘tribal implications’’ and imposes 
substantial direct compliance costs on 
Indian tribal governments. DOE’s 
Assistant Secretary for Environment, 
Safety and Health has determined that 
the proposed rule would not have such 
effects and concluded that Executive 
Order 13175 does not apply to this 
proposed rule. 

E. Reviews Under the Regulatory 
Flexibility Act 

The proposed revisions to the existing 
regulations have been reviewed under 
the Regulatory Flexibility Act of 1980 (5 
U.S.C. 601 et seq.). The Act requires 
preparation of an initial regulatory 
flexibility analysis for any regulation 
that is likely to have a significant 
economic impact on a substantial 
number of small entities. Today’s 
proposed revisions to 10 CFR Parts 1021 
and 1022 would amend DOE policies 
and streamline existing procedures for 
environmental review of actions 
proposed in a floodplain or wetland 
under two Executive Orders. The 
proposed actions would neither increase 
the incidence of floodplain and wetland 
assessments nor increase burdens 
associated with carrying out such an 
assessment. Therefore, DOE certifies 
that this proposed rule will not have a 
significant economic impact on a 
substantial number of small entities, 
and therefore, no regulatory flexibility 
analysis has been prepared.

F. Review Under the Paperwork 
Reduction Act 

No additional information or 
recordkeeping requirements are 
imposed by this proposed rulemaking. 
The proposed changes would actually 
reduce paperwork requirements by 
eliminating a requirement that public 
notices always be published in the 
Federal Register and by adding to the 
number of exemptions from 
requirements for preparing a floodplain 
or wetland assessment. Accordingly, no 
clearance by the Office of Management 
and Budget is required under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). 

G. Review Under the National 
Environmental Policy Act 

DOE has concluded that promulgation 
of these proposed revisions to existing 
regulations falls into a class of actions 
that would not individually or 
cumulatively have a significant impact 
on the human environment, as 
determined by DOE’s regulations 
implementing the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.). Specifically, the 
proposed revisions to 10 CFR parts 1021 
and 1022 would amend DOE’s policies 
to streamline and simplify existing 
procedures for environmental review of 
actions proposed in a floodplain or 
wetland under two Executive Orders. 
The proposed regulations are covered 
under the categorical exclusion in 
paragraph A6, ‘‘Rulemakings, 
Procedural’’ (rulemakings that are 
strictly procedural) to Appendix A to 
Subpart D, 10 CFR part 1021. 
Accordingly, neither an EA nor an EIS 
is required. 

H. Review Under the Unfunded 
Mandates Reform Act 

Title II of the Unfunded Mandates 
Reform Act of 1995 (Pub. L. 104–4) 
requires each Federal agency to prepare 
a written assessment of the effects of 
any Federal mandate in a proposed or 
final agency regulation that may result 
in the expenditure by states, tribal, or 
local governments, on the aggregate, or 
by the private sector, of $100 million in 
any one year. The Act also requires a 
Federal agency to develop an effective 
process to permit timely input by 
elected officials of state, tribal, or local 
governments on a proposed ‘‘significant 
intergovernmental mandate,’’ and 
requires an agency plan for giving notice 
and opportunity to provide timely input 
to potentially affected small 
governments before establishing any 
requirements that might significantly or 
uniquely affect small governments. DOE 
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has determined that the proposed 
revisions to 10 CFR parts 1021 and 1022 
published today do not contain any 
Federal mandates affecting small 
governments, so these requirements do 
not apply. 

I. Review Under Executive Order 13211 
Executive Order 13211, ‘‘Actions 

Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use’’ (66 FR 28355, May 
22, 2001) requires Federal agencies to 
prepare and submit to the Office of 
Information and Regulatory Affairs in 
the Office of Management and Budget a 
Statement of Energy Effects for any 
significant energy action. Today’s 
proposed rule is not a significant energy 
action, as that term is defined in the 
Executive Order. Accordingly, DOE has 
not prepared a Statement of Energy 
Effects. 

J. Review Under the Treasury and 
General Government Appropriations 
Act 

Section 654 of the Treasury and 
General Government Appropriations 
Act of 1999 (Pub. L. 105–277) requires 
Federal agencies to issue a ‘‘Family 
Policymaking Assessment’’ for any 
proposed rule that may affect family 
well-being. The proposed rule has no 
impact on the autonomy or integrity of 
the family as an institution. 
Accordingly, DOE’s Assistant Secretary 
for Environment, Safety and Health has 
concluded that it is not necessary to 
prepare a Family Policymaking 
Assessment. 

V. Public Comment Procedures 
You should submit comments by 

January 17, 2003, but we will consider 
comments received after that date to the 
extent practicable. We continue to 
experience occasional mail delays due 
to extra processing required for the 
delivery of mail to Federal agencies, and 
we will take this into consideration. 
However, you are encouraged to submit 
comments electronically or via a service 
offering a guaranteed delivery date. 
Comments should be submitted to the 
street address, e-mail address, or fax 
number indicated in the ADDRESSES 
section of this notice. Written comments 
should be identified on the documents 
themselves and on the outside of the 
envelope, on the fax cover page, or in 
the e-mail message with the designation 
‘‘Compliance with Floodplain and 
Wetland Environmental Review 
Requirements.’’ We are not scheduling 
any public meetings on the proposed 
revisions, but we will arrange a public 
meeting if the public expresses 
sufficient interest. Comments will not 

be accepted on provisions of 10 CFR 
part 1021 that are not subject to change 
by this revision. 

All comments received will be 
available for public inspection as part of 
the administrative record on file for this 
rulemaking in the DOE Freedom of 
Information Office Reading Room, Room 
1E–190, Forrestal Building, 1000 
Independence Avenue, SW., 
Washington, DC 20585, (202) 586–3142, 
between 9 a.m. and 4 p.m., Monday 
through Friday, except Federal holidays. 

If you submit information that you 
believe to be exempt by law from public 
disclosure, you should submit one 
complete copy, as well as two copies 
from which the information claimed to 
be exempt by law from public 
disclosure has been deleted. The 
Department is responsible for the final 
determination with regard to disclosure 
or non-disclosure of the information and 
for treating it accordingly under the 
Freedom of Information Act section on 
‘‘Handling Information of a Private 
Business, Foreign Government, or an 
International Organization’’ (10 CFR 
1004.11).

List of Subjects in 10 CFR Part 1022 

Flood plains, Wetlands.
Issued in Washington, DC, on November 

12, 2002. 
Beverly A. Cook, 
Assistant Secretary, Environment, Safety and 
Health.

For the reasons set forth in the 
preamble, parts 1021 and 1022 of 
chapter III of title 10, Code of Federal 
Regulations are proposed to be amended 
as follows:

PART 1021—NATIONAL
ENVIRONMENTAL POLICY ACT 
IMPLEMENTING PROCEDURES 

1. The authority citation for part 1021 
continues to read as follows:

Authority: 42 U.S.C. 7254; 42 U.S.C. 4321 
et seq.

§ 1021.313 [Amended]
2. In § 1021.313, paragraph (c), the 

last sentence is amended as follows: 
a. Remove the word ‘‘shall’’ and insert 

in its place the word ‘‘may’’. 
b. Remove the period and add the 

words ’’, or may be issued separately.’’ 
at the end of the sentence.

PART 1022—COMPLIANCE WITH 
FLOODPLAIN/WETLANDS
ENVIRONMENTAL REVIEW 
REQUIREMENTS

3. Part 1022 is revised to read as 
follows:

PART 1022—COMPLIANCE WITH 
FLOODPLAIN AND WETLAND 
ENVIRONMENTAL REVIEW 
REQUIREMENTS
Subpart A—General
Sec. 
1022.1 Background. 
1022.2 Purpose and scope. 
1022.3 Policy. 
1022.4 Definitions. 
1022.5 Applicability. 
1022.6 Public inquiries.

Subpart B—Procedures for Floodplain and 
Wetland Reviews 
1022.11 Floodplain or wetland 

determination. 
1022.12 Notice of proposed action. 
1022.13 Floodplain or wetland assessment. 
1022.14 Findings. 
1022.15 Timing. 
1022.16 Variances. 
1022.17 Follow-up.

Subpart C—Other Requirements 
1022.21 Property management. 
1022.22 Requests for authorizations or 

appropriations. 
1022.23 Applicant responsibilities. 
1022.24 Interagency cooperation.

Authority: E.O. 11988, 42 FR 26951, 3 CFR, 
1977 Comp., p. 117; E.O. 11990, 42 FR 26961, 
3 CFR, 1977 Comp., p. 121.

Subpart A—General
§ 1022.1 Background. 

(a) Executive Order (E.O.) 11988—
Floodplain Management (May 24, 1977) 
directs each Federal agency to issue or 
amend existing regulations and 
procedures to ensure that the potential 
effects of any action it may take in a 
floodplain are evaluated and that its 
planning programs and budget requests 
reflect consideration of flood hazards 
and floodplain management. Guidance 
for implementation of the E.O. is 
provided in the floodplain management 
guidelines of the U.S. Water Resources 
Council (40 FR 6030, February 10, 1978) 
and in ‘‘A Unified National Program for 
Floodplain Management’’ prepared by 
the Federal Interagency Floodplain 
Management Taskforce (Federal 
Emergency Management Agency, FEMA 
248, June 1994). E.O. 11990—Protection 
of Wetlands (May 24, 1977) directs all 
Federal agencies to issue or amend 
existing procedures to ensure 
consideration of wetlands protection in 
decisionmaking and to ensure the 
evaluation of the potential impacts of 
any new construction proposed in a 
wetland. 

(b) It is the intent of the E.O.s that 
Federal agencies implement both the 
floodplain and the wetland provisions 
through existing procedures such as 
those established to implement the 
National Environmental Policy Act 
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(NEPA) of 1969 (42 U.S.C. 4321 et seq.). 
In those instances where the impacts of 
the proposed action are not significant 
enough to require the preparation of an 
environmental impact statement (EIS) 
under section 102(2)(C) of NEPA, 
alternative floodplain or wetland 
evaluation procedures are to be 
established. As stated in the E.O.s, 
Federal agencies are to avoid direct or 
indirect support of development in a 
floodplain or new construction in a 
wetland wherever there is a practicable 
alternative.

§ 1022.2 Purpose and scope. 
(a) This part establishes policy and 

procedures for discharging the 
Department of Energy’s (DOE’s) 
responsibilities under E.O. 11988 and 
E.O. 11990, including: 

(1) DOE policy regarding the 
consideration of floodplain and wetland 
factors in DOE planning and 
decisionmaking; and 

(2) DOE procedures for identifying 
proposed actions located in a floodplain 
or wetland, providing opportunity for 
early public review of such proposed 
actions, preparing floodplain or wetland 
assessments, and issuing statements of 
findings for actions in a floodplain. 

(b) To the extent possible, DOE shall 
accommodate the requirements of E.O. 
11988 and E.O. 11990 through 
applicable DOE NEPA procedures or, 
when appropriate, the environmental 
review process under the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA) (42 U.S.C. 9601 et seq.).

§ 1022.3 Policy. 
DOE shall exercise leadership and 

take action to: 
(a) Incorporate floodplain 

management goals and wetland 
protection considerations into its 
planning, regulatory, and 
decisionmaking processes, and shall to 
the extent practicable: 

(1) Reduce the risk of flood loss; 
(2) Minimize the impact of floods on 

human safety, health, and welfare; 
(3) Restore and preserve natural and 

beneficial values served by floodplains; 
(4) Require the construction of DOE 

structures and facilities to be, at a 
minimum, in accordance with FEMA 
National Flood Insurance Program 
building standards; 

(5) Promote public awareness of flood 
hazards by providing conspicuous 
delineations of past and probable flood 
heights on DOE property that has 
suffered flood damage or is in an 
identified floodplain and that is used by 
the general public; 

(6) Inform parties during transactions 
guaranteed, approved, regulated, or 

insured by DOE of the hazards 
associated with locating facilities and 
structures in a floodplain; 

(7) Minimize the destruction, loss, or 
degradation of wetlands; and 

(8) Preserve and enhance the natural 
and beneficial values of wetlands. 

(b) Undertake a careful evaluation of 
the potential effects of any proposed 
floodplain or wetland action. 

(c) Avoid to the extent possible the 
long- and short-term adverse impacts 
associated with the destruction of 
wetlands and the occupancy and 
modification of floodplains and 
wetlands, and avoid direct and indirect 
support of development in a floodplain 
or new construction in a wetland 
wherever there is a practicable 
alternative. 

(d) Identify, evaluate, and as 
appropriate, implement alternative 
actions that may avoid or mitigate 
adverse floodplain or wetland impacts. 

(e) Provide opportunity for early 
public review of any plans or proposals 
for floodplain or wetland actions.

§ 1022.4 Definitions. 
The following definitions apply to 

this part: 
Action means any DOE activity 

necessary to carry out its 
responsibilities for: 

(1) Acquiring, managing, and 
disposing of Federal lands and facilities; 

(2) Providing DOE-undertaken, 
-financed, or -assisted construction and 
improvements; and 

(3) Conducting activities and 
programs affecting land use, including 
but not limited to water- and related 
land-resources planning, regulating, and 
licensing activities. 

Base floodplain means the 100-year 
floodplain that is a floodplain with a 1.0 
percent chance of flooding in any given 
year. 

Critical action means any DOE action 
for which even a slight chance of 
flooding would be too great. Such 
actions may include, but are not limited 
to, the storage of highly volatile, toxic, 
or water reactive materials. 

Critical action floodplain means, at a 
minimum, the 500-year floodplain that 
is a floodplain with a 0.2 percent chance 
of flooding in any given year. 

Environmental assessment (EA) 
means a document prepared in 
accordance with the requirements of 40 
CFR 1501.4(b), 40 CFR 1508.9, 10 CFR 
1021.320, and 10 CFR 1021.321. 

Environmental impact statement 
means a document prepared in 
accordance with the requirements of 
section 102(2)(C) of NEPA and its 
implementing regulations at 40 CFR 
parts 1500–1508 and 10 CFR part 1021. 

Facility means any human-made or 
-placed item other than a structure. 

FEMA means the Federal Emergency 
Management Agency. 

Finding of no significant impact 
means a document prepared in 
accordance with the requirements of 40 
CFR 1508.13 and 10 CFR 1021.322 that 
briefly presents the reasons why an 
action will not have a significant effect 
on the human environment and for 
which an EIS therefore will not be 
prepared. 

Flood or flooding means a temporary 
condition of partial or complete 
inundation of normally dry land areas 
from the overflow of inland or tidal 
waters, or the unusual and rapid 
accumulation or runoff of surface waters 
from any source. 

Floodplain means the lowlands 
adjoining inland and coastal waters and 
relatively flat areas and floodprone areas 
of offshore islands including, at a 
minimum, that area inundated by a 1.0 
percent or greater chance flood in any 
given year. 

Floodplain action means any DOE 
action that takes place in a floodplain, 
including any DOE action in a wetland 
that is also within the floodplain, 
subject to the exclusions specified at 
section 1022.5(c) and (d) of this part. 

Floodplain and wetland values means 
the qualities of or functions served by 
floodplains and wetlands that can 
include, but are not limited to, water 
resource values (e.g., natural moderation 
of floods, water quality maintenance, 
groundwater recharge), living resource 
values (e.g., conservation and long-term 
productivity of existing flora and fauna, 
species and habitat diversity and 
stability), cultural resource values (e.g., 
open space, natural beauty, scientific 
study, outdoor education, archeological 
and historic sites, recreation), and 
cultivated resource values (e.g., 
agriculture, aquaculture, forestry). 

Floodplain or wetland assessment 
means an evaluation consisting of a 
description of a proposed action, a 
discussion of its potential effects on the 
floodplain or wetland, and 
consideration of alternatives. 

Floodplain statement of findings 
means a brief document issued pursuant 
to section 1022.14(b) and (c) of this part 
that describes the results of a floodplain 
assessment. 

High-hazard areas means those 
portions of riverine and coastal 
floodplains nearest the source of 
flooding that are frequently flooded and 
where the likelihood of flood losses and 
adverse impacts on the natural and 
beneficial values served by floodplains 
is greatest. 
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Minimize means to reduce to the 
smallest degree practicable. 

New construction, for the purpose of 
compliance with E.O. 11990 and this 
part, means the building of any 
structures or facilities, draining, 
dredging, channelizing, filling, diking, 
impounding, and related activities. 

Notice of proposed floodplain action 
and notice of proposed wetland action 
mean a brief notice that describes a 
proposed floodplain or wetland action, 
respectively, and its location and that 
affords the opportunity for public 
review. 

Practicable means capable of being 
accomplished within existing 
constraints, depending on the situation 
and including consideration of many 
factors, such as the existing 
environment, cost, technology, and 
implementation time. 

Preserve means to prevent 
modification to the natural floodplain or 
wetland environment or to maintain it 
as closely as possible to its natural state. 

Restore means to reestablish a setting 
or environment in which the natural 
functions of the floodplain or wetland 
can again operate. 

Structure means a walled or roofed 
building, including mobile homes and 
gas or liquid storage tanks. 

Wetland means an area that is 
inundated or saturated by surface or 
groundwater at a frequency and 
duration sufficient to support, and that 
under normal circumstances does 
support, a prevalence of vegetation 
typically adapted for life in saturated 
soil conditions, including swamps, 
marshes, bogs, and similar areas. 

Wetland action means any DOE action 
related to new construction that takes 
place in a wetland not located in a 
floodplain, subject to the exclusions 
specified at section 1022.5(c) and (d) of 
this part.

§ 1022.5 Applicability. 
(a) This part applies to all 

organizational units of DOE, including 
the National Nuclear Security 
Administration, except that it shall not 
apply to the Federal Energy Regulatory 
Commission. 

(b) This part applies to all proposed 
floodplain or wetland actions, including 
those sponsored jointly with other 
agencies. 

(c) This part does not apply to the 
issuance by DOE of permits, licenses, or 
allocations to private parties for 
activities involving a wetland that are 
located on non-Federal property.

(d) Subject to paragraph (e) of this 
section, subpart B of this part does not 
apply to: 

(1) Routine maintenance of existing 
facilities and structures on DOE 
property in a floodplain or wetland; 

(2) Site characterization, 
environmental monitoring, or 
environmental research activities in a 
floodplain or wetland, unless these 
activities would involve building any 
structure; involve draining, dredging, 
channelizing, filling, diking, 
impounding, or related activities; or 
result in long-term change to the 
ecosystem; and 

(3) Minor modification of an existing 
facility or structure in a floodplain or 
wetland to improve safety or 
environmental conditions unless the 
modification would result in a 
significant change in the expected 
useful life of the facility or structure or 
involve building any structure or 
draining, dredging, channelizing, filling, 
diking, impounding, or related 
activities. 

(e) Although the actions listed in 
paragraphs (d)(1), (d)(2), and (d)(3) of 
this section normally have very small or 
no adverse impact on a floodplain or 
wetland, where unusual circumstances 
indicate the possibility of adverse 
impact on a floodplain or wetland, DOE 
shall determine the need for a 
floodplain or wetland assessment.

§ 1022.6 Public inquiries. 
Inquiries regarding DOE’s floodplain 

and wetland environmental review 
requirements may be directed to the 
Office of NEPA Policy and Compliance, 
U.S. Department of Energy, 1000 
Independence Avenue, SW., 
Washington, DC 20585–0119, or a 
message may be left at 1–800–472–2756, 
toll free.

Subpart B—Procedures for Floodplain 
and Wetland Reviews
§ 1022.11 Floodplain or wetland 
determination.

(a) Concurrent with its review of a 
proposed action to determine 
appropriate NEPA or CERCLA process 
requirements, DOE shall determine the 
applicability of the floodplain 
management and wetland protection 
requirements of this part. 

(b) DOE shall determine whether a 
proposed action would be located 
within a base or critical action 
floodplain consistent with the most 
authoritative information available 
relative to site conditions from the 
following sources, as appropriate: 

(1) Flood Insurance Rate Maps or 
Flood Hazard Boundary Maps prepared 
by FEMA; 

(2) Information from a land-
administering agency (e.g., Bureau of 

Land Management, Natural Resources 
Conservation Service) or from other 
government agencies with floodplain-
determination expertise (e.g., U.S. Army 
Corps of Engineers); 

(3) Information contained in safety 
basis documents as defined at 10 CFR 
part 830; and 

(4) DOE environmental documents, 
e.g., NEPA and CERCLA documents. 

(c) DOE shall determine whether a 
proposed action would be located 
within a wetland consistent with the 
most authoritative information available 
relative to site conditions from the 
following sources, as appropriate: 

(1) U.S. Army Corps of Engineers 
‘‘Wetlands Delineation Manual,’’ 
Wetlands Research Program Technical 
Report Y–87–1, January 1987, or 
successor document; 

(2) U.S. Fish and Wildlife Service 
National Wetlands Inventory or other 
government-sponsored wetland or land-
use inventories; 

(3) U.S. Department of Agriculture 
Natural Resources Conservation Service 
Local Identification Maps; 

(4) U.S. Geological Survey 
Topographic Maps; and 

(5) DOE environmental documents, 
e.g., NEPA and CERCLA documents. 

(d) Pursuant to § 1022.5 of this part 
and paragraphs (b) and (c) of this 
section, DOE shall prepare: 

(1) A floodplain assessment for any 
proposed floodplain action in the base 
floodplain or for any proposed 
floodplain action that is a critical action 
located in the critical action floodplain; 
or 

(2) A wetland assessment for any 
proposed wetland action.

§ 1022.12 Notice of proposed action. 
(a) For a proposed floodplain or 

wetland action for which an EIS is 
required, DOE shall use applicable 
NEPA procedures to provide the 
opportunity for early public review of 
the proposed action. A notice of intent 
to prepare the EIS may be used to satisfy 
the requirement for DOE to publish a 
notice of proposed floodplain or 
wetland action.

(b) For a proposed floodplain or 
wetland action for which no EIS is 
required, DOE shall take appropriate 
steps to send a notice of proposed 
floodplain or wetland action to 
appropriate government agencies and to 
persons or groups known to be 
interested in or potentially affected by 
the proposed floodplain or wetland 
action. DOE also shall distribute the 
notice in the area where the proposed 
action is to be located (e.g., by 
publication in local newspapers, 
through public service announcements, 
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by posting on- and off-site). In addition, 
for a proposed floodplain or wetland 
action that may result in effects of 
national concern to the floodplain or 
wetland or both, DOE shall publish the 
notice in the Federal Register.

§ 1022.13 Floodplain or wetland 
assessment.

(a) A floodplain or wetland 
assessment shall contain the following 
information: 

(1) Project Description. This section 
shall describe the proposed action and 
shall include a map showing its location 
with respect to the floodplain and/or 
wetland. For actions located in a 
floodplain, the nature and extent of the 
flood hazard shall be described, 
including the nature and extent of 
hazards associated with any high-hazard 
areas. 

(2) Floodplain or Wetland Impacts. 
This section shall discuss the positive 
and negative, direct and indirect, and 
long- and short-term effects of the 
proposed action on the floodplain and/
or wetland. This section shall include 
impacts on the natural and beneficial 
floodplain and wetland values 
(§ 1022.4) appropriate to the location 
under evaluation. In addition, the 
effects of a proposed floodplain action 
on lives and property shall be evaluated. 
For an action proposed in a wetland, the 
effects on the survival, quality, and 
function of the wetland shall be 
evaluated. 

(3) Alternatives. DOE shall consider 
alternatives to the proposed action that 
avoid adverse impacts and incompatible 
development in the floodplain and/or 
wetland, including alternate sites, 
alternate actions, and no action. DOE 
shall evaluate measures that mitigate the 
adverse effects of actions in a floodplain 
and/or wetland including, but not 
limited to, minimum grading 
requirements, runoff controls, design 
and construction constraints, and 
protection of ecologically-sensitive 
areas. 

(b) For proposed floodplain or 
wetland actions for which an EA or EIS 
is required, DOE shall prepare the 
floodplain or wetland assessment 
concurrent with and included in the 
appropriate NEPA document. 

(c) For floodplain or wetland actions 
for which neither an EA nor an EIS is 
prepared, DOE shall prepare the 
floodplain or wetland assessment 
separately or incorporated when 
appropriate into another environmental 
review process (e.g., CERCLA).

§ 1022.14 Findings. 
(a) If DOE finds that no practicable 

alternative to locating or conducting the 

action in the floodplain or wetland is 
available, then before taking action DOE 
shall design or modify its action in 
order to minimize potential harm to or 
within the floodplain or wetland, 
consistent with the policies set forth in 
E.O. 11988 and E.O. 11990.

(b) For actions that will be located in 
a floodplain, DOE shall issue a 
floodplain statement of findings, 
normally not to exceed three pages, that 
contains: 

(1) A brief description of the proposed 
action, including a location map; 

(2) An explanation indicating why the 
action is proposed to be located in the 
floodplain; 

(3) A list of alternatives considered; 
(4) A statement indicating whether 

the action conforms to applicable 
floodplain protection standards; and 

(5) A brief description of steps to be 
taken to minimize potential harm to or 
within the floodplain. 

(c) For floodplain actions that require 
preparation of an EA or EIS, DOE may 
incorporate the floodplain statement of 
findings into the finding of no 
significant impact or final EIS, as 
appropriate, or issue such statement 
separately. 

(d) DOE shall send copies of the 
floodplain statement of findings to 
appropriate government agencies and to 
others who submitted comments on the 
proposed floodplain action. 

(e) For proposed floodplain actions 
that may result in effects of national 
concern, DOE shall publish the 
floodplain statement of findings in the 
Federal Register, describing the location 
of the action and stating where a map 
is available. 

(f) For floodplain actions subject to 
E.O. 12372—Intergovernmental Review 
of Federal Programs (July 14, 1982, 47 
FR 30959), DOE shall send the 
floodplain statement of findings to the 
State in accordance with 10 CFR Part 
1005—Intergovernmental Review of 
Department of Energy Programs and 
Activities.

§ 1022.15 Timing. 
(a) For a proposed floodplain action, 

DOE shall allow 15 days for public 
comment following issuance of a notice 
of proposed floodplain action. DOE 
shall reevaluate the practicability of 
alternatives to the proposed floodplain 
action and the mitigating measures, 
taking into account all substantive 
comments received, after the close of 
the public comment period and before 
issuing a floodplain statement of 
findings. After issuing a floodplain 
statement of findings, DOE shall 
endeavor to allow at least 15 days of 
public review before implementing a 

proposed floodplain action. If a Federal 
Register notice is required, the 15-day 
period begins on the date of publication 
in the Federal Register. 

(b) For a proposed wetland action, 
DOE shall allow 15 days for public 
comment following issuance of a notice 
of proposed wetland action. After the 
close of the public comment period, 
DOE shall reevaluate the practicability 
of alternatives to the proposed wetland 
action and the mitigating measures, 
taking into account all substantive 
comments received, before 
implementing a proposed wetland 
action. If a Federal Register notice is 
required, the 15-day period begins on 
the date of publication in the Federal 
Register.

§ 1022.16 Variances. 
(a) Emergency actions. DOE may take 

actions without observing all provisions 
of this part in emergency situations that 
demand immediate action. To the extent 
practicable prior to taking an emergency 
action, or as soon as possible after 
taking such an action, DOE shall 
document the emergency actions in 
accordance with NEPA procedures at 10 
CFR 1021.343(a) or CERCLA procedures 
in order to identify any adverse impacts 
from the actions taken and any further 
necessary mitigation. 

(b) Timing. If statutory deadlines or 
overriding considerations of program or 
project expense or effectiveness exist, 
DOE may waive the minimum time 
periods in § 1022.15 of this subpart. 

(c) Consultation. To the extent 
practicable prior to taking an action 
pursuant to paragraphs (a) or (b) of this 
section, or as soon as possible after 
taking such an action, the cognizant 
DOE program or project manager shall 
consult with the Office of NEPA Policy 
and Compliance.

§ 1022.17 Follow-up. 
For those DOE actions taken in a 

floodplain or wetland, DOE shall verify 
that the implementation of the selected 
alternative, particularly with regard to 
any adopted mitigation measures, is 
proceeding as described in the 
floodplain or wetland assessment and 
the floodplain statement of findings.

Subpart C—Other Requirements
§ 1022.21 Property management. 

(a) If property in a floodplain or 
wetland is proposed for license, 
easement, lease, transfer, or disposal to 
non-Federal public or private parties, 
DOE shall: 

(1) Identify those uses that are 
restricted under applicable floodplain or 
wetland regulations and attach other 
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appropriate restrictions to the uses of 
the property; or 

(2) Withhold the property from 
conveyance. 

(b) Before completing any transaction 
that DOE guarantees, approves, 
regulates, or insures that is related to an 
area located in a floodplain, DOE shall 
inform any private party participating in 
the transaction of the hazards associated 
with locating facilities or structures in 
the floodplain.

§ 1022.22 Requests for authorizations or 
appropriations.

It is DOE policy to indicate in any 
requests for new authorizations or 
appropriations transmitted to the White 
House Office of Management and 
Budget, if a proposed action is located 
in a floodplain or wetland and whether 
the proposed action is in accord with 
the requirements of E.O. 11988 and E.O. 
11990 and this part.

§ 1022.23 Applicant responsibilities. 

DOE may require applicants for any 
use of real property (e.g., license, 
easement, lease, transfer, or disposal), 
permits, certificates, loans, grants, 
contract awards, allocations, or other 
forms of assistance or other entitlement 
related to activities in a floodplain or 
wetland of the requirements of this part 
to provide information necessary for 
DOE to comply with this part.

§ 1022.24 Interagency cooperation. 

If DOE and one or more agencies are 
directly involved in a proposed 
floodplain or wetland action, in 
accordance with DOE’s NEPA or 
CERCLA procedures, DOE shall consult 
with such other agencies to determine if 
a floodplain or wetland assessment is 
required by Subpart B of this part, 
identify the appropriate lead or joint 
agency responsibilities, identify the 
applicable regulations, and establish 
procedures for interagency coordination 
during the environmental review 
process.

[FR Doc. 02–29071 Filed 11–15–02; 8:45 am] 

BILLING CODE 6450–01–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

14 CFR Part 39
[Docket No. 2002–NM–200–AD]

RIN 2120–AA64

Airworthiness Directives; Saab Model 
SAAB 340B Series Airplanes Equipped 
With Hamilton Sundstrand Propellers
AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to 
certain Saab Model SAAB 340B series 
airplanes equipped with Hamilton 
Sundstrand propellers. This proposal 
would require a one-time inspection of 
two remote controlled circuit breakers 
(RCCB), located in specific electrical 
compartments, to identify the part 
number, and replacement of the RCCBs 
with new RCCBs having a different part 
number if necessary. This action is 
necessary to ensure removal of 35-
ampere (amp) RCCBs on a 50-amp 
electrical circuit. Incorrect RCCBs on an 
electrical circuit could result in 
erroneous tripping of the RCCBs (even 
though an overload condition does not 
exist), premature failure of the RCCBs, 
loss of power to the feather pump 
system, and consequent reduced 
controllability of the airplane. This 
action is intended to address the 
identified unsafe condition.
DATES: Comments must be received by 
December 18, 2002.
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM–114, 
Attention: Rules Docket No. 2002–NM–
200–AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055–4056. 
Comments may be inspected at this 
location between 9 a.m. and 3 p.m., 
Monday through Friday, except Federal 
holidays. Comments may be submitted 
via fax to (425) 227–1232. Comments 
may also be sent via the Internet using 
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent 
via fax or the Internet must contain 
‘‘Docket No. 2002–NM–200–AD’’ in the 
subject line and need not be submitted 
in triplicate. Comments sent via the 
Internet as attached electronic files must 
be formatted in Microsoft Word 97 for 
Windows or ASCII text. 

The service information referenced in 
the proposed rule may be obtained from 

Saab Aircraft AB, SAAB Aircraft 
Product Support, S–581.88, Linköping, 
Sweden. This information may be 
examined at the FAA, Transport 
Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington.
FOR FURTHER INFORMATION CONTACT: 
Rosanne Ryburn, Aerospace Engineer, 
International Branch, ANM–116, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055–4056; telephone (425) 227–2139; 
fax (425) 227–1149.
SUPPLEMENTARY INFORMATION:
Comments Invited 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this action may be changed in light 
of the comments received. 

Submit comments using the following 
format: 

• Organize comments issue-by-issue. 
For example, discuss a request to 
change the compliance time and a 
request to change the service bulletin 
reference as two separate issues.

• For each issue, state what specific 
change to the proposed AD is being 
requested. 

• Include justification (e.g., reasons or 
data) for each request. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this action 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: ‘‘Comments to 
Docket Number 2002–NM–200–AD.’’ 
The postcard will be date stamped and 
returned to the commenter. 

Availability of NPRMs 

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
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DEPARTMENT OF ENERGY 

10 CFR Parts 1021 and 1022 

RIN 1901-AA94 

Compliance With Floodplain and 
Wetland Environmental Review 
Requirements 

AGENCY: Department of Energy. 
ACTION: Final rule. 

SUMMARY: The Department of Energy 
[DOE) is revising its floodplain and 
wetland environmental review 
requirements to add flexibility and 
remove unnecessary procedural burdens 
by simplifying DOE public notification 
procedures for proposed floodplain and 
wetland actions, exempting additional 
actions from the floodplain and wetland 
assessment provisions of these 
regulations, providing for immediate 
action in an emergency, expanding the 
existing list of sources that may be used 
in determining the location of 
floodplains and wetlands, and allowing 
floodplain and wetland assessments for 
actions proposed to be taken under the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA) to be coordinated with 
the CERCLA environmental review 
process rather than the National 
Environmental Policy Act (NEPA) 
process. DOE also is making a 
conforming chanae to its NEPA 
implemencng reiulations to allow for 
issuance of a floodplain statement of 
findings in a final environmental impact 
statement (EIS) or separately. 
EFFECTIVE DATE: These rule changes will 
become effective September 26, 2003. 
FOR FURTHER INFORMATION CONTACT: For 
information regarding DOE's regulations 
for compliance with floodplain and 
wetland environmental review 
requirements or this rulemaking, or for 
copies of the final rule, contact Carolyn 
M. Osborne, U.S. Department of Energy, 
Office of NEPA Policy and Compliance, 

1000 Independence Avenue, SW., 
Washington, DC 20585-0119. 
Telephone (202) 586-4600 or leave a 
message at (800) 472-2756; facsimile to 
(202) 586-7031; e-mail to 
carolyn.osborne@eh.doe.gov.The final 
rule also will be available after the 
effective date specified above on the 
DOE N'EPA Web at http://tis.eh.doe.gov/ 
nepa. 

For information on DOE's NEPA 
process, contact Carol M. Borgstrom, 
Director, Office of N'EPA Policy and 
Compliance, at the above address and 
telephone numbers. 
SUPPLEMENTARY INFORMATION: 

I.Background 

We published on November 18,2002 
(67 FR 69480), proposed revisions to our 
regulations entitled "Compliance with 
FloodplainIWetlands Environmental 
Review Requirements" (10 CFR Part 
1022), which were promulgated 
originally on March 7, 1979 (44 FR 
12596), to implement the requirements 
of Executive Order (E.O.) 11988, 
"Floodplain Management" (42 FR 2951; 
May 24,1977), and E.O. 11990, 
"Protection of Wetlands" (42 FR 26961; 
May 24, 1977). We also published in our 
November 18, 2002, Federal Register 
notice a proposed conforming change to 
our "National Environmental Policy Act 
Implementing Procedures" (10 CFR 
1021.313). 

Publication of the Notice of Proposed 
Rulemaking began a 60-day public 
comment period, ending January 17, 
2003. Comments were received from 
three sources: A State, a county, and a 
member of the public. Copies of these 
comments are available for public 
inspection at the DOE Freedom of 
Information Office Reading Room, Room 
1E-190, Forrestal Building, 1000 
Independence Avenue, SW., 
Washington, DC 20585-0101, (202) 586- 
3142, between 9 a.m. and 4 p.m., 
Monday through Friday, except Federal 
holidays. 

This document adopts the revisions 
proposed on November 18,2002, with 
certain changes discussed below, and 
codifies them at 10 CFR parts 1021 and 
1022. In accordance with 40 CFR 
1507.3, the Council on Environmental 
Quality (CEQ)reviewed this notice of 
final rulemaking and concluded that the 
proposed amendment to the DOE 
regulations implementing NEPA is in 
conformance with NEPA and the CEQ 
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regulations. The Secretary of Energy has 
approved this notice of final rulemaking 
for publication. 

11. Statement of Purpose 

We are revising 10 CFR part 1022 
based on our experience implementing 
the existing requirements for over 20 
years. We expect these changes to 
improve our ability to meet our goals for 
floodplain and wetland protection in a 
timely and cost-effective manner. We 
are revising 10 CFR 1021.313 to conform 
with 10 CFR 1022.14(c) by allowing 
floodplain statements of findings to be 
issued in a final EIS or separately. 

The major revisions we are 
implementing will: (1) Simplify our 
public notification procedures for 
proposed floodplain and wetland 
actions by emphasizing local 
publication as opposed to publication in 
the Federal Register, (2) exempt 
additional actions from the floodplain 
and wetland assessment provisions of 
these regulations, (3) provide for 
immediate action in an emergency with 
documentation to follow, (4) expand the 
existing list of credible sources that may 
be used in determining the location of 
floodplains and wetlands, and (5) allow 
floodplain and wetland assessments for 
actions proposed to be taken under 
CERCLA to be coordinated with the 
CERCLA environmental review process 
rather than the NEPA process. The 
revisions also will make the rule easier 
to use by reordering sections to parallel 
the assessment process, clarifying 
requirements (such as the differences 
between floodplain and wetland actions 
and their respective assessment 
requirements), and simplifying the rule 
by deleting provisions that are no longer 
applicable. The revisions streamline 
existing procedures and add no new 
requirements. 

111. Comments Received and DOE's 
Responses 

We have considered and evaluated 
the comments received during the 
public comment period. A number of 
revisions suggested in these comments 
have been incorporated into the final 
rule. The following discussion describes 
the comments received, provides our 
response to the comments, and 
describes any resulting changes to the 
rule. We also have made editorial and 
stylistic revisions for clarity and 
consistency. 

http:carolyn.osborne@eh.doe.gov
http://tis.eh.doe.gov/
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A. General Comments 

In addition to a comment supporting 
our intent to simplify and restructure 
the rule, we received one comment 
objecting to our streamlining effort on 
the ground that it would make it easier 
to sabotage environmental protection 
before the public could know about 
potential impacts. This comment is 
speculative. It does not provide any 
example to show a potentially adverse 
effect from any of the proposed 
amendments to the regulations in 10 
CFR parts 1021 and 1022. We believe 
the revised rule will improve our ability 
to meet our goals for floodplain and 
wetland protection. We will be able to 
focus our resources, and those of the 
public, on the types of proposed actions 
that our experience demonstrates are 
most likely to benefit from an 
examination of alternatives and 
mitigating measures and increase the 
efficiency of our environmental reviews 
(thereby, for example, allowing earlier 
identification of mitigation actions). 

We received a comment pointing to 
DOE's obligation to comply with the 
Coastal Zone Management Act, NEPA, 
and applicable state laws and 
regulations. We recognize our legal 
responsibilities and note that it is the 
intent of the E.O.'s upon which this 
regulation is based, and the regulation 
itself, that implementation be 
coordinated, and when appropriate, 
integrated with procedures for 
implementing other requirements, such 
as those of NEPA. (See 55 1022.l(b) and 
1022.2(b).) We also note that this 
rulemaking is not a proposal to conduct 
any activity that would affect any 
coastal resource. We will comply with 
10 CFR part 1022 and all other 
applicable requirements if we propose 
any such activity in the future. 

B. Comments on Definitions (5 1022.4) 

Two comments requested clarification 
of "effects of national concern" as used 
in determining whether we are required 
to publish in the Federal Register a 
notice of proposed action (51022.12(b)) 
or a floodplain statement of findings 
(5 1022.14(e)). In response, we have 
added a definition to state that effects of 
national concern are those effects that 
because of the high quality or function 
of the affected resource or because of the 
wide geographic range of effects could 
create concern beyond the locale or 
region of the proposed action. The lack 
of potential effects of national concern 
does not excuse us from our public 
notification and participation 
responsibilities (55 1022.3(e), 1022.12, 
and 1022.14). 

C. Comments on Exemptions (§ 1022.5) 

One comment recommended that we 
define terms associated with the 
exemptions described in 5 1022.5(d) to 
"ensure that the activities contemplated 
by the proposed rule changes will have 
only minimal and temporary adverse 
impacts on the aquatic environment." 
We do not believe it is practical or 
useful to attempt to define all the 
activities that might fall within the 
rule's three exemptions. We have, 
however, added examples for each 
exemption. 

The rule now states that routine 
maintenance activities (5 1022,5[d)(l)) 
are those, such as reroofing, plumbing 
repair, and door and window 
replacement, needed to maintain and 
preserve existing facilities and 
structures for their designated purpose. 
We believe that the restrictive 
conditions stated in 5 1022,5(d)(2) and 
5 1022.5(d)(3) help describe the types of 
activities that could be exempted, but 
also have added examples in both 
sections. For site characterization, 
environmental monitoring, or 
environmental research activities 
(5 1022.5(d)(2)), the rule now includes 
the examples of sampling and surveying 
water and air quality, flora and fauna 
abundance, and soil properties. For 
minor modification of an existing 
facility or structure to improve safety or 
environmental conditions 
(5 1022.5(d)(3)), the rule now includes 
the examples of upgrading lighting, 
heating, ventilation, and air 
conditioning systems; installing or 
improving alarm and surveillance 
systems; and adding environmental 
monitoring or control systems. 

D. Comments on Public Notification and 
Information Dissemination (§§ 1022.12 
and 1022.14) 

We received one comment asking 
that, when providing public 
notification, consideration be given to 
the interest of state government, in 
addition to local interest, in a proposed 
action. This has been our practice and 
is our intent. For clarification, in this 
final rule, we have added the 
parenthetical phrase "(e.g., FEMA 
[Federal Emergency Management 
Agency, Department of Homeland 
Security] regional offices, host and 
affected states, and tribal and local 
governments)" after "government 
agencies" in $5 1022.12(b) and 
1022.14(d). Distribution to these parties, 
and to others as appropriate for a 
specific proposed action, facilitates 
public participation. 

One comment questioned whether 
language in 5 1022.14(f) would limit 

distribution of floodplain statements of 
findings to only those state agencies 
identified in a particular list of state 
contacts maintained by the Office of 
Management and Budget. To clarify our 
intent to continue to distribute 
statements of findings to parties 
interested in or potentially affected by a 
proposed action, in 5 1022,14(f) of the 
final rule, we have added the word 
"also." The rule now states that for 
actions subject to E.O. 12372, 
"Intergovernmental Review of Federal 
Programs," DOE "also" shall send the 
floodplain statement of findings to the 
state in accordance with 10 CFR part 
1005 (DOE's regulations for 
implementin the E.O.). 

With regar$ to a comment that DOE 
must establish contacts and maintain 
current information on them, DOE 
Order 451.1B, "National Environmental 
Policy Act Compliance Program," 
requires each DOE Program and Field 
Office with NEPA responsibilities to 
have a Public Participation Plan. With 
regard specifically to state contacts, we 
established ongoing relationships with 
State Clearinghouses in 1990 through 
contact with the Governors, and we 
update our State Clearinghouse contacts 
in the "Directory of Potential 
Stakeholders for Department of Energy 
Action under the National 
Environmental Policy Act," which is 
distributed broadly within the 
Department and made available on the 
DOE NEPA Web site (http:N 
tis.eh.doe.gov/nepa/guidance.html, 

under "Public Participation"). 

One comment opposed our change to 
allow discretion in whether to include 
a floodplain statement of findings 
within a final EIS. We agree with the 
commenter that information relevant to 
potential floodplain and wetland 
impacts is integral to the evaluation of 
a proposed action and alternatives 
within an EIS. A final EIS would 
consider those impacts and mitigations. 
For example, both the final EIS and the 
floodplain assessment would evaluate 
mitigation measures to minimize harm 
to or within the floodplain. Nonetheless, 
a floodplain statement of findings may 
be issued separately as there may be 
times when it is not appropriate to 
incorporate the statement within the 
final EIS (e.g., when steps to be taken to 
minimize harm are not determined until 
after the final EIS is issued, or a phased 
decision involving,sequential records of 
decision is being made and the findings 
would not be relevant to the initial 
record of decision). Moreover, E.O. 
11988, upon which the floodplain 
management portions of this regulation 
are based, does not specify when in the 
NEPA process the statement of findings 

http:1022.12
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should be published, and E.O. 11990, 
which addresses wetlands protection, 
does not require a statement of findings. 
The E.O.'s allow Federal agencies 
substantial latitude in implementing the 
requirements as deemed most 
appropriate for individual agencies. 

E. Comments on Variances (51022.1 6) 

One comment sought clarification of 
the conditions under which we could 
waive time limits between various steps 
in the floodplain or wetland 
environmental review process and 
requested a definition of emergency 
actions and emergency situations. The 
rule allows us to alter the floodplain or 
wetland assessment process in response 
to emergencies and in some non- 
emergency situations. 

Section 1022.16(a) allows us to take 
immediate action in the event of an 
emergency, forgoing the assessment 
process required by this rule until after 
the emergency has been addressed. We 
will continue to determine what 
constitutes an emergency (an emergency 
action or emergency situation) on a 
case-by-case basis, as is consistent with 
the manner in which an emergency has 
been declared in the past in regard to 
compliance with these and other 
requirements (e.g., NEPA). We have 
declared only three emergency 
exceptions to our NEPA procedures in 
the past 25 years. 

Section 1022.16(%) allows shortening 
the review process in non-emergency 
situations in response to "statutory 
deadlines or overriding considerations 
of program or project expense or 
effectiveness." This section does not 
allow any exception from completing a 
required floodplain or wetland 
assessment nor from following any other 
provision of this rule or any other 
applicable requirement before taking 
action. This provision has been in place 
since we first promulgated our 
floodplain and wetland environmental 
review requirements in 1979, and in 
practice, we have not experienced 
difficulty in its implementation. 

The comment also asked who 
determines whether a variance is to be 
granted. The cognizant DOE official 
responsible for NEPA or CERCLA 
implementation, as applicable, normally 
would consult with the Office of NEPA 
Policy and Compliance pursuant to 
5 1022.16(c) before determining whether 
to grant a variance. 

F. Other Revisions 
Notable among the editorial and 

stylistic revisions we made are changes 
to the definitions of "floodplain and 
wetland values" and "critical action 
floodplain" in 51022.4. We reorganized 

the examples of floodplain and wetland 
values to improve readability. 

We have added to the definition of 
critical action floodplain a clarification 
that was included in the preamble to 
this proposed rule in November 2002. 
This clarification regards when we will 
consider a flood with an expected 
frequency of less than once in a 500- 
year period, and thus a larger 
floodplain, in evaluating potential 
impacts associated with a critical action 
(i.e., any DOE action for which even a 
slight chance of flooding would be too 
great). In this final rule, and as 
proposed, we define a critical action 
flood lain as "at a minimum, the 500- 
year 8oodplain, that is, a floodplain 
with a 0.2 percent chance of flooding in 
any given year." To this, we have added 
the clarification that when another 
requirement applicable to the proposed 
action requires evaluation of a less 
frequent flood (i.e., a more severe flood 
that would inundate a larger 
floodplain), then we may use the less 
frequent flood to determine the 
floodplain for purposes of this rule. For 
example, where the safety basis 
documentation under 10 CFR part 830 
for a proposed action requires 
consideration of a 100,000-year flood, 
then the 100,000-year floodplain could 
be the critical action floodplain for the 
proposed action for purposes of this 
rule. 

IV. Procedural Review Requirements 

A. Review Under Executive Order 12866 

This rule has been determined not to 
be a "significant regulatory action" 
under E.O. 12866, "Regulatory Planning 
and Review" (58 FR 51 735; October 4, 
1993), as amended by E.O. 13258 (67 FR 
9385; February 28,2002). Accordingly, 
today's final regulatory action was not 
subject to review under that E.O. by the 
Office of Information and Regulatory 
Affairs of the Office of Management and 
Budget. 

B. Review Under Executive Order 12988 

With respect to the review of existing 
regulations and the promulgation of 
new regulations, section 3(a) of E.O. 
12988, "Civil Justice Reform" (61 FR 
4779; February 7,1996) imposes on 
Federal agencies the general duty to 
adhere to the following requirements: 
Eliminate drafting errors and needless 
ambiguity, write regulations to 
minimize litigation, provide a clear legal 
standard for affected conduct rather 
than a general standard, and promote 
simplification and burden reduction. 
Section 3(b) requires Federal agencies to 
make every reasonable effort to ensure 
that a regulation, among other things: 

Clearly specifies the preemptive effect, 
if any, adequately defines key terms, 
and addresses other imoortant issues 
affecting the clarity and general 
draftsmanshio under widelines issued 
by the ~ t t o r n k ~  Section 3(c) of ~eneFal. 
E.O. 12988 requires Executive agencies 
to review regulations in light of 
applicable standards in section 3(a) and 
section 3(b) to determine whether they 
are met or it is unreasonable to meet one 
or more of them. DOE has completed the 
required review and determined that, to 
the extent permitted by law, the final 
rule meets the relevant standards of E.O. 
12988. 

C. Review Under Executive Order 13132 
Today's regulatory action has been 

determined not to be a "policy that has 
federalism implications," that is, it does 
not have substantial direct effects on the 
states, on the relationship between the 
national government and the states, nor 
on the distribution of power and 
responsibility among the various levels 
of government under E.O. 13132, 
"Federalism" (64 FR 43255; August 10, 
1999). Accordingly, no "federalism 
summary impact statement" was 
prepared or subjected to review under 
the E.O. by the Director of the Office of 
Management and Budget. 

D. Review Under Executive Order 13175 

Under E.O. 13175 (65 FR 67249; 
November 9, 2000) on "Consultation 
and Coordination with Indian Tribal 
Governments," DOE may not issue a 
discretionary rule that has "tribal 
implications" and imposes substantial 
direct compliance costs on Indian tribal 
governments. DOE has determined that 
this rule would not have such effects 
and concluded that E.O. 13175 does not 
apply to this rule. 

E. Review Under the Regulatory 
Flexibility Act 

The revisions to the existing 
regulations have been reviewed under 
the Regulatory Flexibility Act of 1980 (5 
U.S.C.601 et seq.) and related provisions 
of E.O. 13272, "Proper Consideration of 
Small Entities in Agency Rulemaking" 
(67 FR 53461; August 16,2002) and 
DOE'S procedures and policies (68 FR 
7990; February 19,2003). The Act 
requires preparation of an initial 
regulatory flexibility analysis for any 
regulation that is likely to have a 
significant economic impact on a 
substantial number of small entities. 
Today's revisions to 10 CFR parts 1021 
and 1022 amend DOE policies and 
streamline existing procedures for 
environmental review of actions 
proposed in a floodplain or wetland 
under two E.0.s. The actions would 
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neither increase the incidence of 
floodplain and wetland assessments nor 
increase burdens associated with 
carrying out such an assessment. 
Therefore, DOE certifies that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities, and therefore, no regulatory 
flexibility analysis has been prepared. 
We received no comments on our 
decision not to prepare a regulatory 
flexibility analysis. 

F.Review Under the Paperwork 
Reduction Act 

No additional information or 
recordkeeping requirements are 
imposed by this rulemaking. The 
changes would actually reduce 
paperwork requirements by eliminating 
a requirement that public notices always 
be published in the Federal Register 
and by increasing the number of 
exemptions &om requirements for 
preparing a floodplain or wetland 
assessment. Accordingly, no clearance 
by the Office of Management and 
Budget was required under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). 

G. Review Under the National 
Environmental Policy Act 

DOE has concluded that promulgation 
of these revisions to existing regulations 
falls into a class of actions that would 
not individually or cumulatively have a 
significant impact on the human 
environment, as determined by DOE's 
regulations implementing the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.). Specifically, the 
revisions to 10 CFR parts 1021 and 1022 
would amend DOE's policies to 
streamline and simplify existing 
procedures for environmental review of 
actions proposed in a floodplain or . 
wetland under two E.0.s. The proposed 
regulations are covered under the 
categorical exclusion in paragraph A6, 
"Rulemakings, Procedural" 
(rulemakings that are strictly 
procedural) to Appendix A to subpart D, 
10 CFR part 1021. Accordingly, neither 
an environmental assessment nor an EIS 
is required. 

H. Review Under the Unfunded 
Mandates Reform Act  

Title I1 of the Unfunded Mandates 
Reform Act of 1995 (Pub. L. 1 0 4 4 )  
requires each Federal agency to prepare 
a written assessment of the effects of 
any Federal mandate in a proposed or 
final agency regulation that may result 
in the expenditure bv state, tribal, or 
local on the aggregate, or 
bv the private sector, of $100 million in 
ahy one year. The Act also requires a 
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Federal agency to develop an effective L. Congressional Notification 
process to permit timely input by 
elected officials of state, tribal, or local 
governments on a proposed "significant 
intergovernmental mandate," and 
requires an agency plan for giving notice 
and opportunity to provide timely input 
to potentially affected small 
governments before establishing any 
reauirements that mieht sienificantlv or 

As required by 5 U.S.C. 801, DOE will 
submit to Congress a report regarding 
the issuance of today's final rule prior 
to the effective date set forth at the 
outset of this notice. The report will 
state that is has been determined that 
the rule is not a "major rule" as defined 
by 5 U.S.C. 801(2). 

uniquely affect smallvgove~nments,DOE List Subjects in 10CFR Parts 1021
has determined that the revisions to 10 ,d 1022
CFR parts 1021 and 1022 published 
toda; do not contain anv Federal Flood~lains.Wetlands.~ -

mandates affecting smafi governments, issuedLWashmgton,DC, 
so these requirements do not apply. 2003. 
I. Review Under Executive Order 13211 Beverly A.Cook. 

E.0. 13211,"Actions Concerning Assistant Secretary,Environment,Safetyand 
Regulations That Significantly Affect 
~n&g Supply, ~istribution,br Use" (66 
FR 28355; May 22, 2001) requires 
Federal agencies to prepare and submit 
to the Office of Information and 
Regulatory Affairs in the Office of 
Management and Budget a Statement of 
Energy Effects for any significant energy 
action. Today's rule is not a significant 
energy action, as that term is defined in 
the E.O. Accordingly, DOE has not 
prepared a Statement of Energy Effects. 

J. Review Under the Treasury and 
General Government Appropriations 
Act 

Section 654 of the Treasury and 
General Government Appropriations 
Act of 1999 (Pub. L. 105-277) requires 
Federal agencies to issue a "Family 
Policymaking Assessment" for any 
proposed rule that may affect family 
well-being. This rule has no impact on 
the autonomy or integrity of the family 
as an institution. Accordingly, DOE has 
concluded that it is not necessary to 
prepare a Family Policymaking 
Assessment. 

K. Review Under the Treasury and 
General Government Appropriations 
Act, 2001 

The Treasury and General 
Government Appropriations Act, 2001 
(44 U.S.C. 3516, note) provides for 
agencies to review most dissemination 
of information to the public under 
guidelines established by each agency 
pursuant to general guidelines issued by 
the Office of Management and Budget. 
The Office ofManagement and Budget 
guidelines were published at 67 FR 
8452 (February 22,2002),and DOE's 
guidelines were published at 67 FR 
62446 [October 7, 2002). DOE has 
reviewed today's notice under the Office 
of Management and Budget and DOE 
guidelines, and has concluded that it is 
consistent with applicable policies in 
those guidelines. 

For the reasons set forth in the 
preamble, parts 1021 and 1022 of chapter 
111of title 10, Code of Federal 
Regulations, are amended as follows: 

PART 1021-NATIONAL 
ENVIRONMENTAL POLICY ACT 
IMPLEMENTING PROCEDURES 

1.The authority citation for part 1023 
is revised to read as follows: 
Authority:42U.S.C. 7101 et seq.;42U.S.C. 

4321 et seq.; 50U.S.C. 2401 et seq. 

§ 1021.313 [Amended] 

2. In 5 1021.313, paragraph (c),the last 
sentence is amended as follows: 

a. Remove the word "shall" and add in 
its place the word "may". 

b. Remove the phrase "Floodplain/ 
Wetlands" and add in its place 
"Floodplain and Wetland". 

c. Remove the period and add the 
words ", or a Statement of Findings may 
be issued separately." at the end of the 
sentence. 

PART 1022-COMPLIANCE WITH 
FLOODPLAINNETLANDS 
ENVIRONMENTAL REVIEW 
REQUIREMENTS 

3. Part 1022 is revised to read as 
follows: 

PART 1022-COMPLIANCE WITH 
FLOODPLAINAND WETLAND 
ENVIRONMENTALREVIEW 
REQI.IIREMENTS 

Subpart A--General 
Sec. 
1022.1 Background. 
1022.2 Purpose and scope. 
1022.3 Policy. 
1022.4 Definitions. 
1022.5 Applicability. 
1022.6 Public inquiries. 
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Subpart B-Procedures for Floodplain and 
Wetland Reviews 
1022.11 Floodplain or wetland 

determination. 
1022.12 Notice of proposed action. 
1022.13 Floodplain or wetland assessment. 
1022.14 Findings. 
1022.15 Timing. 
1022.16 Variances. 
1022.17 Follow-up. 
Subpart C--Other Requirements 
1022.21 Property management. 
1022.22 Requests for authorizations or 

appropriations. 
1022.23 Applicant responsibilities. 
1022.24 Interagency cooperation. 
Authority:42U.S.C. 7101 et seq.; 50U.S.C. 

2401 et seq.:E.O.11988.42FR 26951, 3 CFR, 
1977Comp., p. 117;E.O. 11990,42FR 26961, 
3CFR, 1977Comp., p. 121;E.O. 12372,47 
FR 30959,3CFR, 1982Comp., p. 197. 

Subpart A-General 

5 1022.1 Background. 
(a) Executive Order (E.O.) 11988- 

Floodplain Management (May 24,1977) 
directs each Federal agency to issue or 
amend existing regulations and 
procedures to ensure that the potential 
effects of any action it may take in a 
floodplain are evaluated and that its 
planning programs and budget requests 
reflect consideration of flood hazards 
and floodplain management. Guidance 
for implementation of the E.O. is 
provided in the floodplain management 
guidelines of the U.S. Water Resources 
Council (40 FR 6030; February 10,1978) 
and in "A Unified National Program for 
Floodplain Management" prepared by 
the Federal Interagency Floodplain 
Management Taskforce (Federal 
Emergency Management Agency, FEMA 
248, June 1994). E.O. 11990-Protection 
of Wetlands (May 24, 1977) directs all 
Federal agencies to issue or amend 
existing procedures to ensure 
consideration of wetlands protection in 
decisionmaking and to ensure the 
evaluation of the potential impacts of 
any new construction proposed in a 
wetland. 

(b)It is the intent of the E.0.s that 
Federal agencies implement both the 
floodplain and the wetland provisions 
through existing procedures such as 
those established to implement the 
National Environmental Policy Act 
(NEPA) of 1969 (42 U.S.C. 4321 et seq.). 
In those instances where the impacts of 
the proposed action are not significant 
enough to require the preparation of an 
EIS under section 102(2)(C) of NEPA, 
alternative floodplain or wetland 
evaluation procedures are to be 
established. As stated in the E.O.s, 
Federal agencies are to avoid direct or 
indirect support of development in a 
floodplain or new construction in a 

wetland wherever there is a practicable 
alternative. 

91022.2 Purpose and scope. 
(a) This part establishes policy and 

procedures for discharging the 
Department of Energy's (DOE'S) 
responsibilities under E.O. 11988 and 
E.O. 11990, including: 

(I)  DOE policy regarding the 
consideration of floodplain and wetland 
factors in DOE planning and 
decisionmaking; and 

(2) DOE procedures for identifying 
proposed actions located in a floodplain 
or wetland, providing opportunity for 
early public review of such proposed 
actions, preparing floodplain or wetland 
assessments, and issuing statements of 
findings for actions in a floodplain. 

(b) To the extent possible, DOE shall 
accommodate the requirements of E.O. 
11988 and E.O. 11990 through 
applicable DOE NEPA procedures or, 
when appropriate, the environmental 
review process under the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA) (42 U.S.C. 9601 et seq.). 

5 1022.3 Policy. 
DOE shall exercise leadership and 

take action to: 
[a) Incorporate floodplain 

management goals and wetland 
protection considerations into its 
planning, regulatory, and 
decisionmaking processes, and shall to 
the extent practicable: 

(1)Reduce the risk of flood loss; 
(2)Minimize the impact of floods on 

human safety, health, and welfare; 
(3)Restore and preserve natural and 

beneficial values served by floodplains; 
(4)Require the construction of DOE 

structures and facilities to be, at a 
minimum, in accordance with FEMA 
National Flood Insurance Program 
building standards; 

(5)Promote public awareness of flood 
hazards by providing conspicuous 
delineations of past and probable flood 
heights on DOE property that has 
suffered flood damage or is in an 
identified floodplain and that is used by 
the eneral public; 

(67 Inform parties during transactions 
guaranteed, approved, regulated, or 
insured by DOE of the hazards 
associated with locating facilities and 
structures in a flood lain; 

( I )  Minimize the &truction, loss, or 
de adation of wetlands; and g)Preserve and enhance the natural 
and beneficial values of wetlands. 

fi)Undertake a careful evaluation of 
the potential effects of any proposed 
floodplain or wetland action. 

(c) Avoid to the extent possible the 
long- and short-term adverse impacts 

associated with the destruction of 
wetlands and the occu~ancv and 
modification of floodplainsand 
wetlands, and avoid direct and indirect 
support of development in a floodplain 
or new construction in a wetland 
wherever there is a practicable 
alternative. 

(d) Identify, evaluate, and as 
appropriate, implement alternative 
actions that may avoid or mitigate 
adverse floodplain or wetland impacts. 

(e) Provide opportunity for early 
public review of any plans or proposals 
for floodplain or wetland actions. 

5 1022.4 Definitions. 
The following definitions apply to 

this part: 
Action means any DOE activity 

necessary to carry out its 
responsibilities for: 
(I)Acquiring, managing, and 

disposing of Federal lands and facilities; 
(2) Providing DOE-undertaken, 

-financed, or -assisted construction and 
im rovements; and 6)Conducting activities and 
programs affecting land use, including 
butnot limited towater- and related -
land-resources planning, regulating, and 
licensin activities. 

Base j!oodplain means the 100-year 
floodplain, that is, a floodplain with a 
1.0 percent chance of flooding in any 
given year. 

Critical action means any DOE action 
for which even a slight chance of 
flooding would be too great. Such 
actions may include, but are not limited 
to, the storage of highly volatile, toxic, 
or water reactive materials. 

Critical action floodplain means, at a 
minimum, the 500-year floodplain, that 
is, a floodplain with a 0.2 percent 
chance of flooding in any given year. 
When another requirement directing 
evaluation of a less hequent flood event 
also is applicable to the proposed 
action, a flood less frequent than the 
500-year flood may be appropriate for 
determining the floodplain for purposes 
of this part. 

Effects of national concern means 
those effects that because of the high 
quality or function of the affected 
resource or because of the wide 
geographic range of effects could create 
concern beyond the locale or region of 
the proposed action. 

Environmental assessment (EA) 
means a document prepared in 
accordance with the requirements of 40 
CFR 1501.4(b), 40 CFR 1508.9, 10 CFR 
1021.320, and 10 CFR 1021.321. 

Environmental impact statement (EIS) 
means a document prepared in 
accordance with the requirements of 
section 102(2)(C) of NEPA and its 
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implementing regulations at 40 CFR 
Parts 1500-1508 and 10 CFR Part 1021. 

Facility means any human-made or 
-placed item other than a structure. 

FEMA means the Federal Emergency 
Management Agency, Department of 
Homeland Security. 

Finding of no significant impact 
means a document prepared in 
accordance with the requirements of 40 
CFR 1508.13 and 10 CFR 1021.322. 

Flood or flooding means a temporary 
condition of partial or complete 
inundation of normally dry land areas 
from the overflow of inland or tidal 
waters, or the unusual and rapid 
accumulation or runoff of surface waters 
from an source. 

~looc&ain means the lowlands 
adjoining inland and coastal waters and 
relatively flat areas and floodprone areas 
of offshore islands. 

Floodplain action means any DOE 
action that takes place in a floodplain, 
including any DOE action in a wetland 
that is also within the floodplain, 
subject to the exclusions specified at 
5 1022.5(c) and (dl of this art. 

Floodplain and wetlancf'volues means 
the qualities of or functions served by 
floodplains and wetlands that can 
include, but are not limited to, living 
values (e.g., conservation of existing 
flora and fauna including their long- 
term productivity, preservation of 
diversity and stability of species and 
habitats), cultural resource values (e.g., 
archeological and historic sites), 
cultivated resource values (e.g., 
agriculture, aquaculture, forestry), 
aesthetic values (e.g., natural beauty), 
and other values related to uses in the 
public interest (e.g., open space, 
scientific study, outdoor education, 
recreation). 

Floodplain or wetland assessment 
means an evaluation consisting of a 
description of a proposed action, a 
discussion of its potential effects on the 
floodplain or wetland, and 
consideration of alternatives. 

Floodplain statement of findings 
means a brief document issued pursuant 
to 5 1022.14 of this part that describes 
the results of a floodplain assessment. 

High-hazard areas means those 
portions of riverine and coastal 
floodplains nearest the source of 
flooding that are frequently flooded and 
where the likelihood of flood losses and 
adverse impacts on the natural and 
beneficial values served by floodplains 
is greatest. 

Minimize means to reduce to the 
smallest degree practicable. 

New construction, for the purpose of 
compliance with E.O. 11990 and this 
part, means the building of any 
structures or facilities, draining, 

dredging, channelizing, filling, diking, 
impounding, and related activities. 

Notice of proposed floodplain action 
and notice of proposed wetland action 
mean a brief notice that describes a 
proposed floodplain or wetland action, 
respectively, and its location and that 
affords the opportunity for public 
review. 

Practicable means capable of being 
accomplished within existing 
constraints, depending on the situation 
and including consideration of many 
factors, such as the existing 
environment, cost, technology, and 
implementation time. 

Preserve means to prevent 
modification to the natural floodplain or 
wetland environment or to maintain it 
as closely as possible to its natural state. 

Restore means to reestablish a setting 
or environment in which the natural 
functions of the floodplain or wetland 
can again operate. 

Structure means a walled or roofed 
building, including mobile homes and 
gas or liquid storage tanks. 

Wetland means an area that is 
inundated or saturated by surface or 
groundwater at a frequency and 
duration sufficient to support, and that 
under normal circumstances does 
support, a prevalence of vegetation 
typically adapted for life in saturated 
soil conditions, including swamps, 
marshes, bogs, and similar areas. 

Wetland action means any DOE action 
related to new construction that takes 
place in a wetland not located in a 
floodplain, subject to the exclusions 
specified at 5 1022.5(c) and (dl of this 
Part. 
5 1022.5 Applicability. 

(a] This part applies to all 
organizational units of DOE, including 
the National Nuclear Security 
Administration, except that it shall not 
apply to the Federal Energy Regulatory 
Commission. 

(b)This part applies to all proposed 
floodplain or wetland actions, including 
those sponsored jointly with other 
agencies. 

(c) This part does not apply to the 
issuance by DOE of permits, licenses, or 
allocations to private parties for 
activities involving a wetland that are 
located on non-Federal property. 

(d)Subject to paragraph (e) of this 
section, subpart B of this part does not 
apply to: 

(1)Routine maintenance of existing 
facilities and structures on DOE 
property in a floodplain or wetland. 
Maintenance is routine when it is 
needed to maintain and preserve the 
facility or structure,for its designated 
purpose (e.g., activities such as 

reroofing, plumbing repair, door and 
window re lacement); 

(2)Site ciaracterization, 
environmental monitoring, or 
environmental research activities (e.g., 
sampling and surveying water and air 
quality, flora and fauna abundance, and 
soil properties) in a floodplain or 
wetland, unless these activities would 
involve building any structure; involve 
draining, dredging, channelizing, filling, 
diking, impounding, or related 
activities; or result in long-term change 
to the ecosystem; and 

(3)Minor modification (e.g., 
upgrading lighting, heating, ventilation, 
and air conditioning systems; installing 
or improving alarm and surveillance 
systems; and adding environmental 
monitoring or control systems) of an 
existing facility or structure in a 
floodplain or wetland to improve safety 
or environmental conditions unless the 
modification would result in a 
significant change in the expected 
useful life of the facility or structure, or 
involve building any structure or 
involve draining, dredging, 
channelizing, filling, diking, 
im ounding, or related activities. Pe) Although the actions listed in 
paragraphs (d)(l), (dI(21, and (dI(3) of 
this section normally have very small or 
no adverse impact on a floodplain or 
wetland, where unusual circumstances 
indicate the possibility of adverse 
impact on a floodplain or wetland, DOE 
shall determine the need for a 
floodplain or wetland assessment. 

1022.6 Public inquiries. 
Inquiries regarding DOE's floodplain

and wetland environmental review 
requirements may be directed to the 
Office of NEPA Policy and Compliance, 

Department Energy*looO 
Independence Avenue, SW., 
Washington, DC 20585-0119,202-586- 
46001Or a message may be left at 
472-2756, toll free. 

Subpart B-Procedures for Floodplain 
and Wetland Reviews 

5 1022.11 Floodplain or wetland 
determination. 

(a)Concurrent with its review of a 
proposed action to determine 
appropriate NEPA or CERCLA process 
requirements, DOE shall determine the 
applicability of the floodplain 
management and wetland protection 
re uirements of this part. ;a)DOE shall determine whether a 
proposed action would be located 
within a base or critical action 
floodplain consistent with the most 
authoritative information available 
relative to site conditions from the 
following sources, as appropriate: 
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(1) Flood Insurance Rate Maps or 
Flood Hazard Boundary Maps prepared 
by FEMA; 

(2) Information from a land- 
administering agency (e.g., Bureau of 
Land Management) or from other 
government agencies with floodplain- 
determination expertise (e.g., U.S. Army 
Corps of Engineers, Natural Resources 
Conservation Service); 

(3)Information contained in safety 
basis documents as defined at 10 CFR 
part 830; and 

(4)DOE environmental documents, 
e.g., NEPA and CERCLA documents. 

(c)DOE shall determine whether a 
proposed action would be located 
within a wetland consistent with the 
most authoritative information available 
relative to site conditions from the 
following sources, as appropriate: 

(1) U.S. Army Corps of Engineers 
"Wetlands Delineation Manual," 
Wetlands Research Program Technical 
Report Y-87-1, January 1987, or 
successor document; 

(2) U.S. Fish and Wildlife Service 
National Wetlands Inventory or other 
government-sponsored wetland or land- 
use inventories; 

(3)U.S. Department of Agriculture 
Natural Resources Conservation Service 
Local Identification Maps; 

(4) U.S. Geological Survey 
Topographic Maps; and 

(5)DOE environmental documents, 
e.g., NEPA and CERCLA documents. 

(d)Pursuant to 5 1022.5 of this part 
and paragraphs (b) and (c) of this 
section, DOE shall prepare: 
(1)A floodplain assessment for any 

proposed floodplain action in the base 
floodplain or for any proposed 
floodplain action that is a critical action 
located in the critical action floodplain; 
or 

(2)A wetland assessment for any 
proposed wetland action. 

)1022.12 Notice of proposed action. 
(a)For a proposed floodplain or 

wetland action for which an EIS is 
required, DOE shall use applicable 
NEPA procedures to provide the 
opportunity for early public review of 
the proposed action. A notice of intent 
to prepare the EIS may be used to satisfy 
the requirement for DOE to publish a 
notice of proposed floodplain or 
wetland action. 

(b)For a proposed floodplain or 
wetland action for which no EIS is 
required, DOE shall take appropriate 
steps to send a notice of proposed 
floodplain or wetland action to 
appropriate government agencies (e.g., 
FEMA regional offices, host and affected 
States, and tribal and local 
governments) and to persons or groups 

known to be interested in or potentially 
affected by the proposed floodplain or 
wetland action. DOE also shall 
distribute the notice in the area where 
the proposed action is to be located 
(e.g., by publication in local 
newspapers, through public service 
announcements, by posting on- and off-
site). In addition, for a proposed 
floodplain or wetland action that may 
result in effects of national concern to 
the floodplain or wetland or both, DOE 
shall publish the notice in the Federal 
Register. 

)1022.13 Floodplain or wetland 
assessment. 

(a)A floodplain or wetland 
assessment shall contain the following 
information: 

(1)Project Description. This section 
shall describe the proposed action and 
shall include a map showing its location 
with respect to the floodplain andfor 
wetland. For actions located in a 
floodplain, the nature and extent of the 
flood hazard shall be described, 
including the nature and extent of 
hazards associated with any high-hazard 
areas. 

(2) Floodplain or Wetland Impacts. 
This section shall discuss the positive 
and negative, direct and indirect, and 
long- and short-term effects of the 
proposed action on the floodplain and/ 
or wetland. This section shall include 
impacts on the natural and beneficial 
floodplain and wetland values 
(§ 1022.4) appropriate to the location 
under evaluation. In addition, the 
effects of a proposed floodplain action 
on lives and property shall be evaluated. 
For an action proposed in a wetland, the 
effects on the survival, quality, and 
function of the wetland shall be 
evaluated. 

(3)Alternatives. DOE shall consider 
alternatives to the proposed action that 
avoid adverse impacts and incompatible 
development in the floodplain and/or 
wetland, including alternate sites, 
alternate actions, and no action. DOE 
shall evaluate measures that mitigate the 
adverse effects of actions in a floodplain 
and/or wetland including, but not 
limited to, minimum grading 
requirements, runoff controls, design 
and construction constraints, and 
protection of ecologically-sensitive 
areas. 

(b) For proposed floodplain or 
wetland actions for which an EA or EIS 
is required, DOE shall prepare the 
floodplain or wetland assessment 
concurrent with and included in the 
ap ropriate NEPA document. 6)
For flood lain or wetland actions 
for which neiti'er an EA nor an ELS is 
prepared, DOE shall prepare the 

floodplain or wetland assessment 
separately or incorporate it when 
appropriate into another environmental 
review process (e.g., CERCLA). 

)1022.14 Findings. 
(a) If DOE finds that no practicable 

alternative to locating or conducting the 
action in the floodplain or wetland is 
available, then before taking action DOE 
shall design or modify its action in 
order to minimize potential harm to or 
within the floodplain or wetland, 
consistent with the policies set forth in 
E.O. 11988 and E.O. 11990. 

(b)For actions that will be located in 
a floodplain, DOE shall issue a 
floodplain statement of findings, 
normally not to exceed three pages, that 
contains: 

(1)A brief description of the proposed 
action, including a location map; 

(2)An explanation indicating why the 
action is proposed to be located in the 
floodplain; 

(3) A list of alternatives considered; 
(4) A statement indicating whether 

the action conforms to applicable 
floodplain protection standards; and 

(5) A brief description of steps to be 
taken to minimize potential harm to or 
within the floodplain. 

(c)For floodplain actions that require 
preparation of an EA or EIS, DOE may 
incorporate the floodplain statement of 
findings into the finding of no 
significant impact or final EIS, as 
appropriate, or issue such statement 
separately. 

(d)DOE shall send copies of the 
floodplain statement of findings to 
appropriate government agencies (e.g., 
FEMA regional offices, host and affected 
states, and tribal and local governments) 
and to others who submitted comments 
on the proposed floodplain action. 

(e) For proposed floodplain actions 
that may result in effects of national 
concern, DOE shall publish the 
floodplain statement of findings in the 
Federal Register, describing the location 
of the action and stating where a map 
is available. 

(flFor floodplain actions subject to 
E.O. 1237 2-Intergovernmental Review 
of Federal Programs (July 14, 1982), 
DOE also shall send the floodplain 
statement of findings to the State in 
accordance with 10 CFR part 1005- 
Intergovernmental Review of 
Department of Energy Programs and 
Activities. 

)1022.15 Timing. 
(a) For a proposed floodplain action, 

DOE shall allow 15 days for public 
comment following issuance of a notice 
of proposed floodplain action. After the 
close of the public comment period and 



51436 Federal Register / Vol. 68, No. 166 / Wednesday, August 27, 2003 / Rules and Regulations 

before issuing a floodplain statement of 
findings, DOE shall reevaluate the 
practicability of alternatives to the 
proposed floodplain action and the 
mitigating measures, taking into account 
all substantive comments received. 
After issuing a floodplain statement of 
findings, DOE shall endeavor to allow at 
least 15 days of public review before 
implementing a proposed floodplain 
action. If a Federal Register notice is 
required, the 15-day period begins on 
the date of publication in the Federal 
Register. 

(b) For a proposed wetland action, 
DOE shall allow 15 days for public 
comment following issuance of a notice 
of proposed wetland action. After the 
close of the public comment period, 
DOE shall reevaluate the practicability 
of alternatives to the proposed wetland 
action and the mitigating measures, 
taking into account all substantive 
comments received, before 
implementing a proposed wetland 
action. If a Federal Register notice is 
required, the 15-day period begins on 
the date of publication in the Federal 
Register. 

5 1022.16 Variances. 

(a) Emergency actions. DOE may take 
actions without observing all provisions 
of this part in emergency situations that 
demand immediate action. To the extent 
practicable prior to taking an emergency 
action [or as soon as possible after 
taking such an action) DOE shall 
document the emergency actions in 
accordance with NEPA procedures at 10 
CFR 1021.343(a) or CERCLA procedures 
in order to identify any adverse impacts 
from the actions taken and any further 
necessary mitigation. 

(b)Timing. If statutory deadlines or 
overriding considerations of program or 
project expense or effectiveness exist, 
DOE may waive the minimum time 
periods in 5 1022.15 of this subpart. 

(c) Consultation. To the extent 
practicable prior to taking an action 
pursuant to paragraphs (a) or (b)of this 
section (or as soon as possible after 
taking such an action) the cognizant 
DOE program or project manager shall 
consult with the Office of NEPA Policy 
and Compliance. 

5 1022.17 Follow-UP. 

For those DOE actions taken in a 
floodplain or wetland, DOE shall verify 
that the implementation of the selected 
alternative, particularly with regard to 
any adopted mitigation measures, is 
proceeding as described in the 
floodplain or wetland assessment and 
the floodplain statement of findings. 

Subpart C--Other Requirements 

5 1022.21 Property management. 

(a) If property in a floodplain or 
wetland is proposed for license, 
easement, lease, transfer, or disposal to 
non-Federal public or private parties, 
DOE shall: 

(1) Identify those uses that are 
restricted under applicable floodplain or 
wetland regulations and attach other 
appropriate restrictions to the uses of 
the property; or 

(2) Withhold the property from 
conveyance. 

(b) Before completing any transaction 
that DOE guarantees, approves, 
regulates, or insures that is related to an 
area located in a floodplain, DOE shall 
inform any private party participating in 
the transaction of the hazards associated 
with locating facilities or structures in 
the floodplain. 

g1022.22 Requests for authorizations or 
appropriations. 

It is DOE policy to indicate in any 
requests for new authorizations or 
appropriations transmitted to the Office 
of Management and Budget, if a 
proposed action is located in a 
floodplain or wetland and whether the 
proposed action is in accord with the 
requirements of E.O. 11988 and E.O. 
11990 and this part. 

5 1022.23 Applicant responsibilities. 

DOE may require applicants for any 
use of real property (e.g., license, 
easement, lease, transfer, or disposal), 
permits, certificates, loans, grants, 
contract awards, allocations, or other 
forms of assistance or other entitlement 
related to activities in a floodplain or 
wetland to provide information 
necessary for DOE to comply with this 
Part. 

5 1022.24 Interagency cooperation. 

If DOE and one or more agencies are 
directly involved in a proposed 
floodplain or wetland action, in 
accordance with DOE'S NEPA or 
CERCLA procedures, DOE shall consult 
with such other agencies to determine if 
a floodplain or wetland assessment is 
required by subpart B of this part, 
identify the appropriate lead or joint 
agency responsibilities, identify the 
applicable regulations, and establish 
procedures for interagency coordination 
during the environmental review 
process. 

[FRDoc. 03-21775 Filed 8-26-03; 8:45am) 
BILLING CODE 6450414' 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 25 

[Docket No. NM262; Special Conditions No. 
25-244-SC] 

Special Conditions: Avions Marcel 
Dassault-Breguet Aviation Model 
Falcon 10 Series Airplanes; High-
Intensity Radiated Fields (HIRF) 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Final special conditions; request 

for comments. 


SUMMARY: These special conditions are 

issued for Avions Marcel Dassault- 

Breguet Aviation (AMDIBA) Model 

Falcon 10 series airplanes modified by 

Elliott Aviation Technical Products 

Development, Inc. These modified 

airplanes will have a novel or unusual 

design feature when compared to the 

state of technology envisioned in the 

airworthiness standards for transport 

category airplanes. The modification 

incorporates the installation of dual 

Innovative Solutions & Support (IS&S) 

Air Data Display Units (ADDU) with the 

IS&S Air Data Sensor and an analog 

interface unit (AIU) that perform critical 

functions. The applicable airworthiness 

regulations do not contain adequate or 

appropriate safety standards for the 

~rotection of these svstems from the 
~~ -~ ~ ~ 

gffects of high-intenhi-radiated fields 
(HIRF).These special conditions 
contain the additional safety standards 
that the Administrator considers 
necessary to establish a level of safety 
equivalent to that established by the 
existing airworthiness standards. 
DATES: The effective date of these 
special conditions is August 19, 2003. 

Comments must be received on or 
before September 26, 2003. 
ADDRESSES: Comments on these special 
conditions may be mailed in duplicate 
to: Federal Aviation Administration, 
Transport Airplane Directorate, Attn: 
Rules Docket (ANM-113), Docket No. 
NM262,1601 Lind Avenue SW., Renton 
Washington, 980554056; or delivered 
in duplicate to the Transport Directorate 
at the above address. All comments 
must be marked: Docket No. NM262. 
FOR FURTHER INFORMATION CONTACT: Greg 
Dunn, FAA, Airplane and Flight Crew 
Interface Branch, ANM-111, Transport 
Airplane Directorate, Aircraft 
Certification Service, 1601 Lind Avenue 
SW., Renton, Washington 980554056; 
telephone (425) 227-2799; facsimile 
(425) 227-1149. 
SUPPLEMENTARY INFORMATION: 
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contains regulatory documents having general 
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DEPARTMENT OF ENERGY 

10 CFR Parts 602,710,712,725,820, 
824,835,850,851,852,861,862,871, 
1004,1008,1016,1017, 1021, 1044, 
1045,1046,and 1049 

RIN 1901-AB22 

Technical Amendments: Transfer of 
Office Functions and Removal of 
Obsolete Regulations 

AGENCY: Department of Energy (DOE). 
ACTION: Final rule; technical 
amendment. 

SUMMARY: DOE has created a new Office 
of Health, Safety and Security to 
strengthen and improve formulation and 
implementation of health, safety and 
security policy. Incident to creation of 
the new office, DOE has transferred 
certain health, safety and security 
functions to the new office that 
previously were carried out by the 
Office of Environment, Safety and 
Health and the Office of Security and 
Safety Performance Assurance. Certain 
functions related to DOE's 
responsibilities under the National 
Environmental Policy Act have been 
transferred to the Office of the General 
Counsel. Other functions outside of the 
core mission of health, safety and 
security have been transferred to other 
DOE offices performing similar or 
related functions. This notice of final 
rulemaking makes technical 
amendments to DOE's regulations to 
substitute the officials to whom or 
offices to which functions have been 
transferred pursuant to the 
reorganization of offices and functions. 
DOE also is removing Office of 
Environment, Safety and Health 
regulations in 10 CFR part 852 because 
Congress has transferred that authority 
to the Department of Labor. Today's 
regulatory amendments do not alter 
substantive rights or obligations under 
current law. 

DATES: Effective Date: This rule is 
effective on November 28, 2006. 
FOR FURTHER INFORMATION CONTACT: 
Stephen Duarte, Office of the General 
Counsel, GC-71,1000 Independence 
Avenue, SW., Washington, DC 20585; 
steve.duarte@hq.doe.gov;202-586-
2951. 
SUPPLEMENTARY INFORMATION: 

I. Introduction 
DOE has created a new office to 

strengthen and improve the health, 
safety, and security of DOE workers, 
facilities and the public. The new office, 
called the Office of Health, Safety and 
Security (HSS), will help formulate and 
implement health, safety, 
environmental, and securitv policv for 
DOE, provide assistance ~ O D O E  sites, 
conduct oversight through rigorous field 
inspections, and carry out enforcement 
activities previously carried out by the 
Offices of Environment, Safety and 
Health (EH) and Security and Safety 
Performance Assurance (SSA). HSS is 
led by a Chief Health, Safety and 
Security Officer who reports directly to 
the Secretary of Energy. 

The HSS office has nine offices 
dedicated to health, safety and security, 
which include the Office of Health and 
Safety; Office of Nuclear Safety and 
Environment; Office of Corporate Safety 
Analysis; Office of Enforcement; Office 
of Independent Oversight; Office of 
Security Policy; Office of Security 
Technology and Assistance; Office of 
Classification; and the National Training 
Center. In addition, HSS now includes 
the Office of the Departmental 
Representative to the Defense Nuclear 
Facilities Safety Board and the Office of 
Security Operations. 

Functions that were performed by EH 
or SSA but which are outside the core 
mission of health, safety and security 
have been transferred to other DOE 
program offices performing similar or 
related functions. The DOE Office of 
National Environmental Policy Act 
(NEPA) Policy and Compliance has been 
transferred to the Office of the General 
Counsel. DOE's continuity of 
government program and support for 
technical review of authorization basis 
documents, previously performed by 
SSA, has been transferred to DOE's 
National Nuclear Security 
Administration (NNSA). Support of 
safety regulations for newly constructed 
facilities and new start projects are now 
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the responsibility of the Office of the 
Under Secretary for Energy, and for new 
NNSA facilities, the Office of the Under 
Secretary for Nuclear Security. 
Management of the Radiological 
Environment Science Laboratory has 
been transferred to the Office of Nuclear 
Energy and the management of the New 
Brunswick Laboratory has been 
transferred to the Office of Science to 
better align those activities with their 
current programmatic functions. The 
Office of Management will assume non- 
safety related quality assurance program 
elements and the management of DOE'S 
foreign travel and exchange visitor 
program. 

Certain of the functions that were 
transferred to HSS and the NEPA 
functions that were transferred to the 
Office of the General Counsel are subject 
to regulations in title 10 of the Code of 
Federal Regulations. As a result of the 
transfers, title 10 of the Code of Federal 
Regulations contains references to DOE 
program offices and positions that are 
no longer extant. Today's final rule 
amends title 10 of the Code of Federal 
Regulations to reflect DOE's new 
organizational structure and to update 
addresses that are no longer correct. In 
addition, DOE takes this opportunity to 
remove regulations in 10 CFR part 852 
made obsolete by the repeal of the 
statute that authorized those 
regulations. None of the regulatory 
amendments in this notice of final 
rulemaking alter substantive rights or 
obligations under current law. 

This final rule has been approved by 
the Office of the Secretary of Energy. 

11. Procedural Requirements 

A. Review Under Executive Order 12866 
Today's regulatory action has been 

determined not to be "a significant 
regulatory action" under Executive 
Order 12866, "Regulatory Planning and 
Review," 58 FR 51735 (October 4, 1993). 
Accordingly, this action was not subject 
to review under that Executive Order by 
the Office of Information and Regulatory 
Affairs of the Office of Management and 
Budget (OMB). 

B. Review Under the Regulatory 
Flexibility Act 

The Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) requires preparation 
of an initial regulatory flexibility 
analysis for any rule that by law must 
be proposed for ~ u b l i c  comment, unless 
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the agency certifies that the rule, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities. As required by 
Executive Order 13272, "Proper 
Consideration of Small Entities in 
Agency Rulemaking," 67 FR 53461 
(August 16,2002), DOE published 
procedures and policies to ensure that 
the potential impacts of its draft rules 
on small entities are properly 
considered during the rulemaking 
process (68 FR 7990, February 19,2003), 
and has made them available on the 
Office of General Counsel's Web site: 
http://www.gc. doe.gov. 

The regulatory ~~mendments in this 
notice of final rulemaking reflecting 
transfers of functions and address 
changes relate solely to internal agency 
organization, management or personnel, 
and as such, are not subject to the 
requirement for a general notice of 
proposed rulemaking under the 
Administrative Procedure Act (5 U.S.C. 
5531. Furthermore, it is unnecessary to 
propose removal of 10 CFR part 852 for 
public comment because the statutory -
authority for it has been repealed. 
Consequently, this rulemaking is 
exempt from the requirements of the 
Regulatory Flexibility Act. 

C. Review Under the Papemork 
Reduction Act 

This final rule does not impose a 
collection of information requirement 
subject to the Paperwork Reduction Act 
(44 U.S.C. 3501 et seq.). 

D.Review Under the National . 
Environmental Policy Act 

DOE has concluded that promulgation 
of this rule falls into a class of actions 
that would not individually or 
cumulatively have a significant impact 
on the human environment, as 
determined by DOE'S regulations 
implementing the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.). Specifically, this 
rule amends existing regulations 
without changing the environmental 
effect of the regulations being amended, 
and, therefore, is covered under the 
Categorical Exclusion in paragraph A5 
of Appendix A to subpart D, 10 CFR 
part 1021. Accordingly, neither an 
environmental assessment nor an 
environmental impact statement is 
required. 

E. Review UnderExecutive Order 13132 

Executive Order 13132, "Federalism," 
64 FR 43255 (August 4,1999) imposes 
certain requirements on agencies 
formulating and implementing policies 
or regulations that preempt State law or 
that have federalism implications. 

Agencies are required to examine the 
constitutional and statutory authority 
supporting any action that would limit 
the policymaking discretion of the 
States and carefully assess the necessity 
for such actions. The Executive Order 
also requires agencies to have an 
accountable process to ensure 
meaningful and timely input by State 
and local officials in the development of 
regulatory policies that have federalism 
implications. On March 14,2000, DOE 
published a statement of policy 
describing the intergovernmental 
consultation process it will follow in the 
development of such regulations (65 FR 
13735).DOE has examined today's rule 
and has determined that it does not 
preempt State law and does not have a 
substantial direct effect on the States, on 
the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. NO further action 
is required by Executive Order 13132. 

F. Review Under Executive Order 

With respect to the review of existing 
regulations and the promulgation of 
new regulations, section 3(a) of 
Executive Order 12988, "Civil Justice 
Reform" (61 FR 4729' February 7' 19961' 

On agencies the genera' 
duty to adhere to the following 
requirements: drafting 

and ambiguity; write
regulations to minimize litigation; and 
(31 provide a clear legal standard for 
affected rather than a general 
standard and promote simplification 
and burden reduction. Section 3(b) of 
Executive Order 12988 specifically 
requires that Executive agencies make 
every reasonable effort to ensure that the 
regulation: (1) Clearly specifies the 
preemptive effect, if any; (2) clearly 
specifies any effect on existing Federal 
law or regulation; (3) provides a clear 
legal standard for affected conduct 
while promoting simplification and 
burden reduction: (41 specifies the 
retroactive effect, if any; (5) adequately 
defines key terms; and (6) addresses 
other important issues affecting clarity 
and general draftsmanship under any 
guidelines issued by the Attorney 
General. Section 3(c) of Executive Order 
12988 requires Executive agencies to 
review regulations in light of applicable 
standards in section 3(a) and section 
3(b) to determine whether they are met 
or it is unreasonable to meet one or 
more of them. DOE has completed the 
required review and determined that, to 
the extent permitted by law, this final 
rule meets the relevant standards of 
Executive Order 12988. 

C.Review Under the Unfunded 
Mandates Reform Act of 1995. 

~ i11of~the unfunded ~~~d~~~~ l ~ 
Reform Act of 1995 (Pub. L. 104-4) 
requires each Federal agency to assess 
the effects of a Federal regulatory action 
on State, local, and tribal governments, 
and the private sector. DOE has 
determined that regulatory 

action does not impose a ~ ~ d ~ ~

mandate on State, local or tribal 

governments or on the private sector. 


H.Review Under the Treasury and 
General Government Appropriations 

1999 
Section 654 of the Treasury and 

General Government Appropriations 
Act, 1999 (Pub. L. 105-277) requires 
Federal agencies to issue a Family 
Policymaking Assessment for any rule 
that may affect family well-being. This 
rule would not have any impact on the 
autonomy or integrity of the family as 
an institution. Accordingly, DOE has 
concluded that it is not necessary to 
prepare a Family Policymaking 
Assessment. 

1.Review Under the Treasury and 
General Government Appropriations 
Act, 2001 

The Treasury and General 
Government Appropriations Act, 2001 
(44 U,S.C, 3516, provides for 
agencies to review most disseminations 
of information to the public under 
guidelines established by each agency 

to general guidelines issued by 
OMB. O M B ~ ~guidelines were publishedat 67 FR 8452 (February 22, 2002), and 

D ~ ~ 9 sguidelines were published at 67 
FR 62446 (October 7, 2002). DOE has 
reviewed today's notice under the OMB 
and DOE guidelines and has concluded 
that it is consistent with applicable 
policies in those guidelines. 

J.  Review Under Executive Order 13211 

Executive Order 1321 1,"Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use," 66 FR 28355 (May 
22, 2001) requires Federal agencies to 
prepare and submit to the Office of 
Information and Regulatory Affairs 
(OIRA), Office of Management and 
Budget, a Statement of Energy Effects for 
any proposed significant energy action. 
A "significant energy action" is defined 
as any action by an agency that 
promulgated or is expected to lead to 
promulgation of a final rule, and that: 
(1)Is a significant regulatory action 
under Executive Order 12866, or any 
successor order; and (2) is likely to have 
a significant adverse effect on the 
supply, distribution, or use of energy, or 
(3) is designated by the Administrator of 

http://www.gc
http:doe.gov
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OIRA as a significant energy action. For 
any proposed significant energy action, 
the agency must give a detailed 
statement of any adverse effects on 
energy supply, distribution, or use 
should the proposal be implemented, 
and of reasonable alternatives to the 
action and their expected benefits on 
energy supply, distribution, and use. 
Today's regulatory action is not a 
significant energy action. Accordingly, 
DOE has not prepared a Statement of 
Energy Effects. 

K. CongressionalNotification 

As required by 5 U.S.C. 801, DOE will 
submit to Congress a report regarding 
the issuance of today's final rule prior 
to the effective date set forth at the 
outset of this notice. The report will 
state that it has been determined that 
the rule is not a "major rule" as defined 
by 5 U.S.C. 801(2). 

List of Subjects 

10CFR Part 602 

Grant programs-health, Medical 
research, Occupational safety and 
health, Reporting and recordkeeping 
requirements. 

10CFR Part 710 

Administrative practice and 
procedure, Classified information, 
Government contracts, Government 
employees. Nuclear materials. 

10CFR Part 712 

Administrative practice and 
procedure, Alcohol abuse, Classified 
information, Drug abuse, Government 
contracts, Government employees, 
Health, Occupational safety and health, 
Radiation protection, Security measures. 

10CFR Part 725 

Classified information, Nuclear 
materials, Reporting and recordkeeping 
requirements. 

10CFR Part 820 

Administrative practice and 
procedure, Government contracts, 
Penalties, Radiation protection. 

10CFR Part 824 

Administrative practice and 

procedure, Government contracts, 

Penalties, Radiation protection. 


10CFR Part 835 

Occupational safety and health, 

Radiation protection, Reporting and 

recordkeeping requirements. 


10CFR Part 850 

Beryllium, Hazardous substances, 
Lung diseases, Occupational safety and 

health, Reporting and recordkeeping 
requirements. 

10CFR Part 851 

Administrative practice and 
procedure, Government contracts, 
Hazardous substances, Reporting and 
recordkeeping requirements, Workers' 
compensation. 

10CFR Part 852 

Administrative practice and 
procedure, Government contracts, 
Hazardous substances, Reporting and 
recordkeeping requirements, Workers' 
compensation. 

10CFR Part 861 

Federal buildings and facilities, 
Penalties, Traffic regulations. 

10CFR Part 862 

Aircraft, Federal buildings and 
facilities, Security measures. 

10CFR Part 871 

Air transportation, Hazardous 
materials transportation, Plutonium, 
Radioactive materials. 

10CFR Part 1004 

Freedom of information. 

10CFR Part 1008 

Privacy. 

10CFR Part 1016 

Classified information, Nuclear 
materials, Reporting and recordkeeping 
requirements, Security measures. 

10CFR Part 101 7 

Administrative practice and 
procedure, Government contracts, 
National defense, Nuclear energy, 
Penalties, Security measures. 

10CFR Part 1021 

Environmental impact statements. 

10CFR Part 1044 

Administrative practice and 
procedure, Classified information, 
Government contracts, Whistleblowing, 

10 CFR Part 1045 

Classified information. 

10CFR Part 1046 

Government contracts, Reporting and 
recordkeeping requirements, Security 
measures. 

10CFR Part 1049 

Federal buildings and facilities, 

Government contracts, Law 

enforcement, Security measures. 


Issued in Washington, DC on November 20, 
2006. 

Glenn Podonsky, 
Chief Health, Safety and Security Officer, 

Office of Health, Safety and Security. 

David R. Hill, 

Geneml Counsel. 

w For the reasons set forth in the 
preamble, 10 CFR parts 602, 710,712, 
725, 820, 824, 835, 850, 851, 852,861, 
862,871,1004,1008,1016,1017,1021, 
1044,1045,1046, and 1049 are 
amended as follows: 

PART 602-EPIDEMIOLOGY AND 
OTHER HEALTH STUDIES FINANCIAL 
ASSISTANCE PROGRAM 

w 1.The authority citation for part 602 
continues to read as follows: 

Authority: 42 U.S.C. 2051; 42 U.S.C. 5817; 
42 U.S.C. 5901-5920: 42 U.S.C. 7254 and 
7256; 31 U.S.C. 630145308. 

6 602.1 [Amended] 


w 2. Section 602.1 is amended by 

removing "Office of Environment, 
Safety and Health" and adding in its 
place "Office of Health, Safety and 
Security". 

6 602.4 [Amended] 

w 3. Section 602.4(a) is amended by 
removing "Assistant Secretary for 
Environment, Safety and Health" and 
adding in its place "DOE Chief Health, 
Safety and Security Officer". 

5 602.5 [Amended] 

w 4. Section 602.5(a) is amended by 
removing "Office of Environment, 
Safety and Health" and adding in its 
place "Office of Health, Safety and 
Security". 

6602.7 [Amended] 

w 5. Section 602.7(c) is amended by 
removing "Office of Epidemiology and 
Health Sumeillance (EH-421, U.S. 
Department of Energy, Washington, DC 
20585, (301) 903-5926)" and adding in 
its place "Office of Illness and Injury 
Prevention Programs, HS-131 
Germantown Building, U.S. Department 
of Energy, 1000 Independence Avenue, 
SW., Washington, DC 20585-1290,301- 
903-4501". 

6602.9 [Amended] 

w 6-7. Section 602.9 is amended as 
follows: 
w A. In paragraph (b),by removing 
"Office of Environment, Safety and 
Health" and adding in its place "Office 
of Health, Safet 1and Security"; and 
w B. In paragrap (g), by removing 
"Office of Environment, Safety and 
Health" and adding in its place "Office 
of Health, Safety and Security", and by 
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removing "Office of Environment, 
Safety and Health's" and adding in  its 
place "Office of Health, Safety and 
Security's". 

5 602.10 [Amended] 

8. Section 602.10 is amended in 
paragraphs (b] and (c]by removing 
"Office of Epidemiology and Health 
Surveillance, (EH-421, U.S. Department 
of Energy, Washington, DC 20585" and 
adding in its place "Office of Illness and 
Injury Prevention Programs, HS-131 
Germantown Building, U.S. Department 
of Energy, 1000 Independence Avenue, 
SW., Washington, DC 20585-1290". 

5 602.16 [Amended] 

w 9. Section 602.16 is amended by 
removing "Director of Declassification" 
and adding in its place "Director, Office 
of Classification"; by removing "U.S. 
Department of Energy, Attn: Director of 
Declassification, NN-50, Washington, 
DC 20585" and adding in its place "U.S. 
Department of Energy, Attn: Director of 
Classification, HS-90, P.O. Box A, 
Germantown, MD 20875"; by removing 
"Office of Safeguards and Security" and 
adding in its place "Office of Security 
Operations"; and by removing "Division 
of Safeguards and Security". 

5 602.17 [Amended] 

10. Section 602.17(a)(l)is amended 
by removing "Office of Environment, 
Safety and Health" and adding in its 
place "Office of Health, Safety and 
Security". 

PART 710-CRITERIA AND 
PROCEDURES FOR DETERMINING 
ELIGIBILITY FOR ACCESS TO 
CLASSIFIEDMATTER OR SPECIAL 
NUCLEAR MATERIAL 

11.The authority citation for part 710 
is revised to read as follows: 

Authority:42 U.S.C. 2165, 2201. 5815,  
7101, e t  seq., 7383h-1: 50 U.S.C. 2401, et  
seq.; E.O. 10450,3 CFX 1949-1953 comp., p. 
936,  as amended: E.O. 10865 ,3  CFR 1959-
1963 cornp., p. 398, as amended, 3 CFR Chap.  
IV;E.O. 12958, as amended by E.0.13292,68 
FR 15315 ,3  CFX 2004 Comp., p, 196; E.O. 
12968. 3 CFX 1995 Comp., p. 391. 

5 710.4 [Amended] 

12. Section 710.4(g)is amended by 
removing "Office of Safeguards and 
Security," in the first sentence and by 
adding in its place "Office of Personnel 
Security" and by removing ", Office of 
Safeguards and Security," in the second 
sentence. 

13-14. Section 710.5 (a)is amended 
by revising the definition for "Local 
Director of Security" to read as set forth 
below, and in the definition for 

"Operations Office Manager or c. Paragraph (fj by removing "Office of 
Manager", by removing "Operations Safeguards and Security" and adding in 
Office Manager or", and by removing its place "Office of Personnel Security"; 
"Safeguards and Security" and adding and by removing "Director, Office of 
in its d a c e  "Personnel Securitv". Securitv Affairs" and adding in its place 

8710.5 Definitions. 
(al * * * 
\-I 

Local Director of Security means the 
individual with primary responsibility 
for safeguards and security at the 
Chicago, Idaho, Oak Ridge, Richland, 
and Savannah River Operations Offices 
and the Pittsburgh and Schenectady 
Naval Reactors Offices; the Manager, 
National Nuclear Security 
Administration (NNSA)Service Center; 
for Washington, DC area cases, the 
Director, Office of Security Operations; 
and any person designated in writing to 
serve in one of the aforementioned 
positions in an acting capacity.
* * * * * 

5 710.6 [Amended] 

' ' ~ e ~ u t yChief for ~ ~ e r a t i o r k ,office of 
Health, Safety and Security". 

8710.21 [Amended] 

w 19. Section 710.21(a] is amended by 
removing "Office of Safeguards and 
Security" and adding in its place 
"Office of Personnel Security,DOE 
Headquarters". 

5 710.22 [Amended] 

20. Section 710.22 is amended in: 
a.Paragraphs (b)and (c) introductory 

text by removing "Office of Safeguards 
and Security'' and adding in its place 
"Office of Personnel Security, DOE 
Headquarters". 

b. Paragraph (c)(2]by removing 
"Office of Safeguards and Security" and 
adding in its place "Office of Personnel 

15-16. Section 710.6 is amended as Securkyw. 
follows: c. Paragraph (c)(3]by removing 

A. In paragraph (b),by removing "Office of Safeguards and Security" and 
"Office of Safeguards and Security" and adding in its place "Office of Personnel 
adding in its place "Office of Personnel Security, DOE Headquartersv.
Security"; and 

B. In paragraph (c] ,in the first 
sentence by removing "Office of 
Safeguards and Security" and adding in 
its place "Office of Personnel Security" 
and in the second sentence by removing 
' I ,  Office of Safeguards and Security,". 

9710.9 [Amended] 

17. Section 710.9 is amended in: 
a. Paragraph (c] by removing "Office 

of Safeguards and Security" and adding 
in its place "Office of Personnel 
Security, DOE Headquarters". 

b. Paragraph (d)by removing "Office 
of Safeguards and Security" and adding 
in its place "Office of Personnel 
securityu. 

c. Paragraph (el by removing "Office 
of Safeguards and Security" and adding 
in its lace "Office of Personnel--- - --

I. ~ - --

Security" and by removing "Director, 
Office of Security Affairs" and adding in 
its place "Deputy Chief for Operations, 
Office of Health, Safety and Security". 

5 710.10 [Amended] 

18. Section 710.10 is amended in: 
a. Paragraph (dl, first sentence, by 

removing "Office of Safeguards and 
Security" and adding in its place 
"Office of Personnel Security,DOE 
Headquarters"; and in the second 
sentence by removing "Office of 
Safeguards and Securit " 

b. Paragraph (e)intmzu~torytext. by 
removing "Office of Safeguards and 
Security" and adding in its place 
"Office of Personnel Security". 

8710.23 [Amended] 

21. Section 710.23 is amended by 
removing "Office of Safeguards and 
Security" and adding in its place 
"Office of Personnel Security,DOE 
Headquarters". 

3710.26 [Amended] 

22. Section 710.26(j] is amended by 
removing "Operations Office" in the 
second sentence. 

5 710.27 [Amended] 

w 23. Section 710.27(d) is amended by 
removing "Office of Safeguards and 
Security" and adding in its place 
"Office of Personnel Security,DOE 
Headquarters". 

5 710.28 [Amended] 

24. Section 710.28 is amended in: 
a. Paragraphs (a)introductorytext, 

(aI(31,(bI(l1, (bI(21,(cl(l),and (cI(31by
removing "Office of Safeguards and 
Security" and adding in its place 
"Office of Personnel Security,DOE 
Headquarters". 
w b. Paragraph (c)(2)by removing 
"Director, Office of Security Affairs" 
and adding in its place "Deputy Chief 
for Operations, Office of Health, Safety 
and Security"; and by removing "Office 
of Safeguards and Security" and adding 
in its place "Office of Personnel 
Security, DOE headquarters". 

c. Paragraph (dl by removing "Office 
of Safeguards and Security" and adding 
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in its place "Office of Personnel b. Paragraph (b)(2)by removing 10865,3CFR 1959-1963 Comp., p. 398, as 
Securitv". "Director. Office of Securitv Affairs" mmded: 3 CFR Chap. IV. 

5 710.29 [Amended] 

25. Section 710.29 is amended in: 
B a. Paragraph (a) by removing 
"Director, Office of Security Affairs" 
and adding in its place "Deputy Chief 
for Operations, Office of Health, Safety 
and Security" and by removing "Office 
of Safeguards and Security" and adding 
in its place "Office of Personnel 
Security". 

b. Paragraphs (b) and (d)by removing 
"Director, Office of Security Affairs" 
and adding in its place "Deputy Chief 
for Operations, Office of Health, Safety 
and Security". 

c. Paragraph (c)by removing "Office 
of Safeguards and Security" and adding 
in its place "Office of Personnel 
Security" and by removing "Director, 
Office of Security Affairs" and adding in 
its place "Deputy Chief for Operations, 
Office of Health, Safety and Security". 

d. Paragraph (f) by removing 
"Director, Office of Security Affairs" 
and adding in its place "Deputy Chief 
for Operations, Office of Health, Safety 
and Security" the first time it appears 
and by removing "the Director, Office of 
Security Affairs" and adding in its place 
"he" the second time it appears. 

e. Paragraph (g)by removing 
"Director, Office of Security Affairs" 
and adding in its place "Deputy Chief 
for Operations, Office of Health, Safety 
and Security" and by removing "Office 
of Safeguards and Security" and adding 
in its place "Office of Personnel 
Security". 

f. Paragraph (h)by removing 
"Director, Office of Security Affairs" 
and adding in its place "Deputy Chief 
for Operations, Office of Health, Safety 
and Security"; by removing "Director 
may" and adding in its place "Deputy 
Chief for Operations may"; and by 
removing "Director, Office of Security 
Affairs, shall" and adding in its place 
"Deputy Chief for Operations, shall". 

g. Paragraph (i)by removing 
"Director, Offlce of Security Affairs" 
and adding in its place "Deputy Chief 
for Operations, Office of Health, Safety 
and Security"; by removing "Director 
may" and adding in its place "Deputy 
Chief for Operations may"; and by 
removing "Director, Office of Security 
Affairs, shall" and adding in its place 
"Deputy Chief for Operations shall". 

§710.30 [Amended] 

26. Section 710.30 is amended in: 
a. Paragraphs (a)and (b)introductory 

text by removing "Office of Safeguards 
and Security" and adding in its place 
"Office of Personnel Security, DOE 
Headquarters" . 

and adding in its place " ~ e i u t ~Chief 
for Operations, Office of Health, Safety 
and Security" in the first sentence and 
by removing "Director, Office of 
Security Affairs" and adding in its place 
"Deputy Chief for Operations" in the 
second sentence. 

§710.31 [Amended] 

27. Section 710.31 is amended in: 
a. Paragraph (a)by removing 

"Director, Office of Security Affairs" 
and adding in its place "Deputy Chief 
for Operations, Office of Health, Safety 
and Security" in both places that it 
appears. 

b. Paragraph @) by removing 
"Director, Office of Security Affairs" 
and adding in its place "Deputy Chief 
for Operations, Office of Health, Safety 
and Security". 

c.Paragraph (d)by removing 
"Director, Office of Security Affairs" 
and adding in its place "Deputy Chief 
for Operations, Office of Health, Safety 
and Security". 

8710.32 [Amended] 

28. Section 710.32 is amended in: 
a. Paragraph (c)by removing 

"Director, Office of Security Affairs" 
and adding in its place "Deputy Chief 
for Operations, Office of Health, Safety 
and Security" in the first sentence and 
by removing "Director, Office of 
Security Affairs" and adding in its place 
"Deputy Chief for Operations" in the 
second sentence. 

b. Paragraphs (d)introductory text 
and (d)(2)by removing "Office of 
Safeguards and Security" and adding in 
its place "Office of Personnel Security, 
DOE Headquarters". 

5 710.36 [Amended] 

29. Section 710.36 is amended by 
removing "Office of Safeguards and 
Security" and adding in its place 
"Office of Personnel Security, DOE 
headquarters"; by removing "Director, 
Office of Security Affairs" and adding in 
its place "Deputy Chief for Operations, 
Office of Health, Safety and Security"; 
and by removing "the Deputy Director, 
Office of Security Affairs" and adding in 
its place "his designee". 

PART 712-HUMAN RELIABILITY 
PROGRAM 

30. The authority citation for part 712 
continues to read as follows: 

Authority: 42 U.S.C. 2165; 42 U.S.C. 2201; 
42 U.S.C. 5814-5815; 42 U.S.C. 7101 et seq.: 
50 U.S.C. 2401 el seq.: E.O. 10450.3 CFR 
1949-1953 Comp., p. 936, as amended;E.O. 

8712.3 [Amended] 
31. Section 712.3 is amended by: 
a. Removing "Deputy Assistant 

Secretary for Health" and adding in its 
place "Director, Office of Health and 
Safety" and moving the definition to 
follow the definition of "Diagnostic and 
Statistical Manual of Mental Disorders". 

b. By removing "Deputy Assistant 
Secretary for Health" in the definitions 
of "Designated Physician"and 
"Designated Psycho1ogist"and adding in 
its place "Director, Office of Health and 
Safety". 

c. By removing "Manager of the Rocky 
Flats Office;" in the definition of 
"Manager"; and by removing "Director, 
Office of Security" in the definition of 
"Manager" and adding in its place 
"Deputy Chief for Operations, Office of 
Health, Safety and Security". 

§712.10 [Amended] 

32. Section 712.10(b) is amended by 
removing "Director, Office of Security" 
and adding in its place "Chief Health, 
Safety and Security Officer". 

5 712.12 [Amended] 

33. Section 712.12 is amended in: 
a. Paragraphs (c)(l)and (d)by 

removing "Director, Office of Security" 
and adding in its place "Chief Health, 
Safety and Security Officer". 

b. Paragraph (el introductory text by 
removing "Security Policy Staff, within 
the Office of Security" and adding in its 
place "Office of Policy". 

c. Paragraph (fl(1)by removing 
"Security Policy Staff' and adding in its 
place "Office of Policy". 

§712.14 [Amended] 

34. Section 712.14paragraphs (f)(l) 
and (fl(3)are amended by removing 
"Deputy Assistant Secretary for Health" 
and adding in its place "Director, Office 
of Health and Safety". 

8 712.22 [Amended] 

35. Section 712.22 is amendedby 
removing "Director, Office of 
SecurityWinthe first and third sentences 
and adding in both places "Chief 
Health, Safety and Security Officer". 

8 712.23 [Amended] 
36. Section 712.23 is amended by 

removing "Director, Office of 
Security's" and adding in its place 
"Chief Health, Safety and Security 
Officer's". 

9712.34 [Amended] 

37. Section 712.34, paragraphs (a),(b) 
introductory text, (c)and (d) are 
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amended by removing "Deputy 
Assistant Secretary for Health" and 
adding in its place "Director, Office of 
Health and Safety". 

38. Section 712.35 is amended by 
revising the section heading to read as 
set forth below, and the introductory 
text is amended by removing "Deputy 
Assistant Secretary for Health" and add 
in its place "Director, Office of Health 
and Safety". 

8712.35 Director, Office of Healthand 
Safety.
* * * * * 

8712.36 [Amended] 

39. Section 712.36, paragraphs (d)(l) 
and (d)(3)are amended by removing 
"Deputy Assistant Secretary for Health" 
and adding in its place "Director, Office 
of Health and Safety". 

PART 72!5-PERMITS FOR ACCESS TO 
RESTRICTED DATA 

40. The authority citation for part 725 
is revised to read as follows: 

Authority:Sec. 161 of the Atomic Energy 
Act of 1954, as amended,68 Stat. 943, 42 
U.S.C. 2201. 

8 725.1 [Amended] 
41. Section 725.1 is amended by 

removing "Administrator" and adding 
in its place "Chief Health, Safety and 
Security Officer". 

8 725.3 [Amended] 

42. Section 725.3(d) is amended by 
removing "Administrator" and adding 
in its place "Chief Health, Safety and 
Security Officer" and by removing 
"Administrator of the Department of 
Energy" and adding in its place "Chief 
Health, Safety and Security Officer". 

8 725.4 [Amended] 

43. Section 725.4 is amended by 
removing "Administrator" and adding 
in its place "Chief Health, Safety and 
Security Officer". 

44. Section 725.5 is revised to read as 
follows: 

All communications concerning this 
part should be addressed to the Chief 
Health, Safety and Security Officer, HS-
IIForrestal Building, U.S. Department of 
Energy, 1000 Independence Ave, SW., 
Washington, DC 20585. 

8 725.7 [Amended] 

45. Section 725.7 is amended by 
removing "Administrator" and adding 
in its place "Chief Health, Safety and 
Security Officer". 

46. Section 725.11.(a]is revised to read 
as follows: 

8725.11 Applications. 
(a) Any person desiring access to 

Restricted Data pursuant to this part 
should submit an application (Form 
378), in triplicate, for an access permit 
to the Chief Health, Safety and Security 
Officer,HS-11Forrestal Building, U.S. 
Department of Energy, 1000 
Independence Ave, SW., Washington, 
DC 20585. 
* * * * * 

8725.13 [Amended] 

47. Section 725.13 is amended by 
removing "Administrator" in both 
places and adding in both places "Chief 
Health, Safety and Security Officer". 

8 725.21 [Amended] 

48. Section 725.21 is amended in: 
a. Paragraph (a)by removing 

"Administrator" and adding in its place 
"Chief Health, Safety and Security 
Officer". 

b. Paragraph (b)by removing "795 of 
this chapter" and adding in its place 
"1016 of this title". 

8 725.23 [Amended] 

49. Section 725.23 is amended in: 
a. Paragraph (b)by removing 

"Administrator" and adding in its place 
"Chief Health, Safety and Security 
Officer". 

b. Paragraph (c)(l)by removing "795 
and 810 of this chapter" and adding in 
its place "810 and 1016 of this title". 

c. Paragraph (c)(4]by removing 
"Administrator of Energy Research and 
Development" and adding in its place 
"Chief Health, Safety and Security 
Officer". 

8725.24 [Amended] 

50. Section 725.24 is amended in: 
a. The introductory text by removing 

"cognizant Operations Office" and 
adding in its place "Chief Health, Safety 
and Security Officer will designate a 
DOE or National Nuclear Security 
Administration office which". 

b. Paragraph (b)by removing "795 of 
this chapter" and adding in its place 
"1016 of this title". 

8 725.25 [Amended] 

51. Section 725.25(b)is amended by 
removing "Administrator" and adding 
in its place "Chief Health, Safety and 
Security Officer". 

52. Section 725.28 is amended by 
revising the section heading to read as 
set forth below, and by removing 
"Administrator" and adding in its place 
"Chief Health, Safety and Security 
Officer". 

5 725.28 Action on applicationto renew or 
amend. 

8 725.29 [Amended] 

53. Section 725.29 is amended by 
removing "Administrator" and adding 
in its place "Chief Health, Safety and 
Security Officer". 

5 725.30 [Amended] 

54. Section 725.30 is amended by 
removing "Administrator" and adding 
in its place "Chief Health, Safety and 
Security Officer". 

Appendix B to Part 725 [Removed] 

55. Appendix B to Part 725 is 
removed. 

PART 820-PROCEDURAL RULES 
FOR DOE NUCLEAR ACTIVITIES 

56. The authority citation for part 820 
continues to read as follows: 

Authority: 42 U.S.C. 2201, 2282(a],7191; 
28  U.S.C. 2461 note. 

8820.1 [Amended] 

57. Section 820.l(c] is amended by 
removing "Assistance Secretary" and 
adding in its place "Administrator". 

8820.2 [Amended] 

58-59. Section 820.2 is amended in 
the definition of "Director" by removing 
"Assistant Secretary" and adding in its 
place "Administrator," and by revising 
the definition of "Secretarial Officer" to 
read as set forth below: 

8 820.2 Definitions. 
* 

Secretarial Officer means an 
individual who is appointed to a 
position in the Department by the 
President of the United States with the 
advice and consent of the Senate or the 
head of a departmental element who is 
primarily responsible for the conduct of 
an activity under the Act. With regard 
to activities and facilities covered under 
E.O. 12344,42 U.S.C. 7158 note, 
pertaining to Naval nuclear propulsion, 
Secretarial Officer means the Deputy 
Administrator for Naval Reactors. 
* * * * * 

Appendix A [Amended] 

60. Appendix A to Part 820 is 
amended in: 

a. SectionIX.1.a. by adding "and 
Environment" after "Office of Nuclear 
Safety"; 

b. SectionIX.g., paragraph e.(l),by 
removing "Office of Environment, 
Safety and Health" and adding in its 
place "Office of Health, Safety and 
Security" and by adding "and 
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Environment" after "Office of Nuclear 
Safety". 
w c. Section XII1.b. by removing "Office 
of Investigation and Enforcement" and 
adding in its place "Office of 
Enforcement". 

PART 824-PROCEDURAL RULES 
FOR THE ASSESSMENT OF CIVIL 
PENALTIES FOR CLASSIFIED 
INFORMATION SECURITY 
VIOLATIONS 

w 61. The authority citation for part 824 
continues to read as follows: 

Authority: 42 U.S.C. 2201, 2282b, 7101 et 
seq.;50 U.S.C. 2401 et seq. 

Appendix A to Part 824 [Amended] 

w 62. Appendix A to Part 824 is 

amended in: 

# a. Section 1V.b. bv removing "10 CFR 

part 824.6" and adding in itsuplace 
-
"§ 824.6". 
w b. Section VIII.g., paragraph e.(l] by 
removing "and ~er fb rmin ie  
Assurance". 

PART 835--OCCUPATIONAL 
RADIATION PROTECTION 

w 63. The authority citation for part 835 
continues to read as follows: 

Authority: 42 U.S.C. 2201; 7191. 

Q 835.1 [Amended] 

w 64. Section 835.1[b)(2) is amended by 
removing "Director, Naval Nuclear 
Propulsion Program" and by adding in 
its place "Deputy Administrator for 
Naval Reactors". 
w 65. Section 835.2(a) is amended by 
adding the definition of "Secretarial 
Officer" to read as follows: 

Q 835.2 Definitlons. 
* * * * * 

Secretarial Officer means an 
individual who is appointed to a 
position in the Department of Energy by 
the President of the United States with 
the advice and consent of the Senate or 
the head of a departmental element who 
is primarily responsible for the conduct 
of an activity under the Act. With regard 
to activities and facilities covered under 
E.0. 12344,42 U.S.C. 7158 note, 
pertaining to Naval nuclear propulsion, 
Secretarial Officer means the Deputy 
Administrator for Naval Reactors. 
* * * * * 

PART 8 5 H H R O N I C  BERYLLIUM 
DISEASE PREVENTION PROGRAM 

66. The authority citation for part 850 
continues to read as follows: 

Authority: 42 U.S.C. 2201(i)(3), (pl; 42 
U.S.C. 2282c; 29 U.S.C. 668: 42 U.S.C. 7101 

et seq.; 50 U.S.C. 2401 et seq., E.O.12196, 3 
CFR 1981 comp., at 145 as amended. 

Q 850.10 [Amended] 

67. Section 850.10(b](2] is amended 
by removing "Assistant Secretary for 
Environment, Safety and Health" and 
adding in its place "Chief Health, Safety 
and Security Officer". 

Q 850.39 [Amended] 

68-69. Section 850.39 is amended in 
paragraph (a) by removing "Assistant 
Secretary for Environment, Safety and 
Health" and adding in its place "Chief 
Health, Safety and Security Officer", 
and in paragraph (h) ,by removing 
"DOE Office of Epidemiologic Studies 
with the Office of Environment, Safety 
and Health" and adding in its place 
"Office of Illness and Injury Prevention 
Programs, Office of Health, Safety and 
Security". 

PART 851-WORKER SAFETY AND 
HEALTH PROGRAM 

W 70. The authority citation for part 851 
continues to read as follows: 

Authority: 42 U.S.C. 2201(i)(3), (p]; 42 
U.S.C. 2282~;42 U.S.C. 5801 et seq.; 42 
U.S.C. 7101 et seq.; 50 U.S.C. 2401 et seq. 

Q 851.8 [Amended] 

71-72. Section 851.8 is amended in 
paragraph (b) by removing "Office of 
Environment, Safety and Health, Office 
of Health (EH-5)" and adding in its 
place "Office of Health, Safety and 
Security", and in paragraph (c) ,by 
removing "Office of Environment, 
Safety and Health, Office of Price- 
Anderson Enforcement (EH-6)" and 
adding in its place "Office of Health, 
Safety and Security, Office of 
Enforcement, HS40,". 

Q 851.1 1 [Amended] 

73. Section 851.11.(b)(2) is amended 
by removing "Assistant Secretary for 
Environment, Safety and Health" and 
adding in its place "Chief Health, Safety 
and Security Officer". 

Q 851.27 [Amended] 

74. Section 851.27(a)(Z)(ii) is amended 
by removing "Office of Environment, 
Safety and Health" and adding in its 
place "Office of Health, Safety and 
Security". 

Q 851.30 [Amended] 

w 75. Section 851.30(a) is amended by 
removing "Assistant Secretary for 
Environment, Safety and Health" and 
adding in its place "Chief Health, Safety 
and Security Officer". 

Q 851.31 [Amended] 

W 76-78. In § 851.31, paragraphs (a)(l), 
(a)(21, and (al(31 are amended by 
removing "Assistant Secretary for 
Environment, Safety and Health" and 
adding in its place "Chief Health, Safety 
and Security Officer", paragraph (b) 
introductory text is amended by 
removing "Assistant Secretary for 
Environment, Safety and Health to be 
incomplete, the Assistant Secretary" 
and adding in its place "Chief Health, 
Safety and Security Officer to be 
incomplete, the Chief Health, Safety and 
Security Officer", and paragraph (c)(5) 
is amended by removing "Assistant 
Secretary for Environment, Safety and 
Health" and adding in its place "Chief 
Health, Safety and Security Officer". 

Q 851.32 [Amended] 

79-80. Section 851.32 is amended in: 
w a. Paragraph (a)(l] by removing 
"Assistant Secretary for Environment, 
Safety and Health recommends approval 
of a variance application, the Assistant 
Secretary" and adding in its place 
"Chief Health, Safety and Security 
Officer recommends approval of a 
variance application, the Chief Health, 
Safety and Security Officer". 
w b. Paragraph (a)(2) by removing 
"Assistant Secretary for Environment, 
Safety and Health" and adding in its 
place "Chief Health, Safety and Security 
Officer" and by removing "Office of 
Price-Anderson Enforcement" and 
adding in its place "Office of 
Enforcement". 
w c. Paragraph (a)@), by removing 
"Assistant Secretary for Environment, 
Safety and Health" and adding in its 
place "Chief Health, Safety and Security 
Officer". 
w d. Paragraph (c)(l), by removing 
"Assistant Secretary for Environment, 
Safety and Health recommends denial of 
a variance application, the Assistant 
Secretary" and adding in its place 
"Chief Health, Safety and Security 
Officer recommends denial of a variance 
application, the Chief Health, Safety and 
Security Officer". 
w e. Paragraphs (c)(z)(i) and (c)(z)(ii), by 
removing "Assistant Secretary" and 
adding in its place "Chief Health, Safety 
and Security Officer". 

Q 851.34 [Amended] 

w 81. In § 851.34, paragraphs (a) and (c) 
are amended by removing "Assistant 
Secretary for Environment, Safety and 
Health" and adding in its place "Chief 
Health, Safety and Security Officer". 
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PART 852-GUIDELINES FOR 
PHYSICIANPANEL DETERMINATIONS 
ON WORKER REQUESTS FOR 
ASSISTANCE IN FILING FOR STATE 
WORKERS' COMPENSATION 
BENEFITS 

82-83. Part 852 is removed. 

PART 861--CONTROL OF 'TRAFFIC AT 
NEVADA TEST SITE 

84. The authority citation for part 861 
is revised to read as follows: 

Authority: 42 U.S.C. 2201. 

5 861.3 [Amended] 
85. Section 861.3(c] is amended by 

removing "Operations" and adding in 
its place "Site". 

PART 862-RESTRICTIONS ON 
AIRCRAFT LANDING AND AIR 
DELIVERY AT DEPARTMENTOF 
ENERGY NUCLEAR SITES 

86. The authority citation for part 862 
continues to read as follows: 

Authority: 42 U.S.C. 2201(b),2201(i)and 
2278(a). 

5862.3 [Amended] 
87. Section 862.3(f)is amended by 

removing "Manager of a DOE 
Operations Office" and adding in its 
place "manager of a DOE field office" 
and by removing "Director of the Office 
of Safeguards and Security" and adding 
in its place "Chief Health, Safety and 
Security Officer". 

PART 871-AIR TRANSPORTATIONOF 
PLUTONIUM 

88. The authority citation for part 871 
continues to read as follows: 

Authority: Pub.L. 94-187. 88 Stat. 1077, 
1078(42 U.S.C. 2391 et seq.);Energy
Reorganization Act, Pub.L. 93-438,88 Stat. 
1233 (42 U.S.C. 5801 et seq.);secs. 2,3, 91, 
123, and 161 of the Atomic Energy Act of 
1954.as amended. 
189. Section 871.1,paragraph (b) 
introductory text is revised, and the 
undesignated concluding paragraph of 
the section is amended by removing 
"They" at the beginning of each 
sentence and adding in its place "The 
Deputy Administrator for Defense 
Pro rams". 

&e revision reads as follows: 

5 871.1 National security exemption.
* * * * * 

(b) The Deputy Administrator for 
Defense Programs may authorize air 
shipments falling within paragraph 
(a)(l]of this section, on a case-by-case 
basis: Provided, That the Deputy 
Administrator for Defense Programs 
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determines that such shipment is (8)National Nuclear Security 
required to be made by aircraft either Administration Service Center, P.O. Box 
because: 5400, Albuquerque, NM 87185-5400. 
* * * * * (9)National Nuclear Security 

Administration Nevada Site Office, P.O. 
5 871.2 [Amended] Box 98518, Las Vegas, NV 89193-3521. 

90. Section 871.2 is amended by (10) National Energy Technology 
removing "Managers of DOE'S Laboratory, 3610 Collins Ferry Road, 
Albuquerque, San Francisco, Oak Ridge, Morgantown, WV 26507-0800. 
Savannah River, Nevada, Chicago, Idaho (11) Oak Ridge Office,P.0. Box 2001, 
and Richland Operations Officeswand Oak ~ i d g e ,TN 37831. 
adding in its place "Deputy (12) Office of Scientific and Technical 
Administrator for Defense Programs" Information, P.O. Box 2001, Oak Ridge, 
and by removing "they determine" and TN 37831. 
adding in its place "the Deputy (13) Pacific Northwest Site Office, 
Administrator determines". P.O. Box 350, Mail Stop K8-50, 

Richland, WA 99352.
5 871.3 [Amended] (14) Pittsburgh Naval Reactors, P.O. 

91. Section 871.3 is amended by Box 109, West Mifflin, PA 15122-0109. 
removing "authorizing officials" and by (15) Richland Operations Office, P.O. 
adding in its place "Deputy Box 550, Mail Stop A7-75, Richland, 
Administrator for Defense Programs" WA 99352. 
and by removing "Assistant (16)Savannah River Operations 
Administrator for National Security" Office, P.O. BOXA, Aiken, SC 29801. 
and adding in its place "Administrator (17) Schenectady Naval Reactors, P.0. 
of the National Nuclear Security Box 1069, Schenectady, NY 12301. 
Administration". (18) Southeastern Power 

Administration, 1166 Athens Tech
5 871.4 [Amended] Road, Elberton, GA 30635-6711. 

92. Section 871.4 is amended by (19) Southwestern Power 
removing "Assistant Administrator for Administration, One West Third, S1200, 
National Security" and adding in its Tulsa, OK 74103. 
place "Administrator of the National (20) Strategic Petroleum Reserve 
Nuclear Security Administration". Project Management Office, 900 

Commerce Road East-MS FE-455, New 
PART 1004--FREEDOM OF Orleans, LA 70123. 
INFORMATION (211Western Area Power 

Administration, 12155 W. Alameda
93. The authority citation for part Parkway, P.O. Box 281213, Lakewood,

1004 continues to read as follows: CO 80228-8213. 
Authority: 5 U.S.C. 552. 

94. Section 1004.2(h]and (p)are 
revised to read as follows: 

5 1004.2 Definitions. 
* * * * * 

(h)Freedom of lnformation OfPlcer 
means the person designated to 
administer the Freedom of Information 
Act at the following DOE offices: 

(I.)Bonneville Power Administration, 
P.O. Box 3621-KDP-7, Portland, OR 
97232. 

(2) Carlsbad Field Office, P.O. Box 
3090, Carlsbad, NM 88221. 

(3) Chicago Office, 9800 S. Cass 
Avenue, Argome, IL 60439. 

(4)Environmental Management 
Consolidated Business Center, 250 East 
5th Street, Suite 500, Cincinnati, OH 
45202. 

(5) Golden Field Office, 1617 Cole 
Boulevard, Golden, CO 80401. 

(6)Headquarters, Department of 
Energy, Washington, DC 20585. 

(71 Idaho Ouerations Office. 1955 
~ r e m o n t~ v e h e ,MS 1203,1daho Falls, 
ID 83401. 

[p) Secretarial Officer means the 
Under Secretary; Under Secretary for 
Science; Administrator, Energy 
Information Administration; 
Administrator, National Nuclear 
Security Administration; Assistant 
Secretary for Congressional and 
Intergovernmental Affairs; Assistant 
Secretary for Energy Efficiency and 
Renewable Energy; Assistant Secretary 
for Environmental Management; 
Assistant Secretary for Fossil Energy; 
Assistant Secretary for Policy and 
International Affairs; Assistant Secretary 
for Nuclear Energy; Chief Financial 
Officer; Chief Health, Safety and 
Security Officer; Chief Human Capital 
Officer; Chief Information Officer; 
Director, Office of Civilian Radioactive 
Waste Management; Director, Office of 
Economic Impact and Diversity; 
Director, Office of Electricity Delivery 
and Energy Reliability; Director, Office 
of Hearings and Appeals; Director, 
Office of Legacy Management; Director, 
Office of Management; Director, Office 
of Public Affairs; Director, Office of 
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Science; General Counsel; Inspector 
General; and Senior Intelligence Officer. 
* * * * * 

PART lOO&RECORDS MAINTAINED 
ON INDIVIDUALS (PRIVACY ACT) 

95. The authority citation for part 
1008 continues to read as follows: 

Authority: 42 U.S.C. 7101 et seq.; 50 U.S.C. 
2401 et seq.;5 U.S.C. 552a. 

96. Section 1008.2(c)is revised to read 
as follows: 

f 1008.2 Deflnltlons. 

(c)DOE locationsmeans each of the 
following DOE components: 

(11Bonneville Power Administration, 
P.O. Box 3621-KDP-7, Portland, OR 
97232. 

(2) Carlsbad Field Office, P.O. Box 
3090, Carlsbad, NM 88221. 

(3) Chicago Office, 9800 S. Cass 
Avenue, Argonne, IL 60439. 

(4)Environmental Management 
Consolidated Business Center, 250 East 
5th Street, Suite 500, Cincinnati, OH 
45202. 

(5) Golden Field Office, 1617 Cole 
Boulevard. Golden. CO 80401.- -~ - -

(6) Headquarters, Department of 
Energy, Washington, DC 20585. 

(7)Idaho Operations Office, 1955 
Fremont Avenue, MS 1203, Idaho Falls. 
ID 83401. 

(8) National Nuclear Security 
Administration Service Center, P.O. Box 
5400, Albuquerque, NM 87185-5400. 

(9) National Nuclear Security 
Administration Nevada Site Office, P.O. 
Box 98518, Las Vegas, NV 89193-3521. 

(10) National Energy Technology 
Laboratory, 3610 Collins Ferry Road, 
Morgantown, W V  26507-0800. 

(11) Oak Ridge Office, P.O. Box 2001, 
Oak Ridge, TN 37831. 

(12)Office of Scientific and Technical 
Information, 175 S. Oak Ridge Turnpike, 
P.O. Box 62, Oak Ridge, TN 37830. 

(13) Pacific Northwest Site Office, 
P.O. Box 350, Mail Stop K8-50, 
Richland, WA 99352. 

(14)Pittsburgh Naval Reactors, P.O. 
Box 109, West Mifflin, PA 15122-0109. 

(15)Richland Operations Office, P.O. 
Box 550, Mail Stop A7-75, Richland, 
WA 99352. 

(16) Savannah River Operations 
Office, P.O. Box A, Aiken, SC 29801. 

(17) Schenectady Naval Reactors, P.O. 
Box 1069, Schenectady, NY 12301, 

(18) Southeastern Power 
Administration, 1166 Athens Tech 
Road, Elberton, GA 30635-6711. 

(19) Southwestern Power 
Administration, One West Third, S1200, 
Tulsa, OK 74103. 
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(20) Strategic Petroleum Reserve 5 1016.36 [Amended] 
~ i j e c t~ a n a ~ e m e n tOffice, 900 
Commerce Road East-MS FE-455, New 
Orleans, LA 70123. 

(21)Western Area Power 
Administration, 12155 W. Alameda 
Parkway, P.O. Box 281213, Lakewood, 
CO 80228-8213. 

102. Section 1016.36is amended by 
removing "DOE Operations Offices 
administering the permit; or U.S. DOE, 
Washington, DC 20545, Attention: 
Office of Classification" and adding in 
its place "cognizant DOE or NNSA 
office or Office of Classification, HS-901* * * * * 
Germantown Building, U.S. Department 

PART 1016-SAFEGUARDING OF of Energy, 1000 ~ndependenceAvenue, 

RESTRICTED DATA SW., Washington, DC 20585-1290". 

0 1016.43 [Amended]
97. The authority citation for part 

1016 is revised to read as follows: 103. Section 1016.43is amended by 
removing "E.O. 12356" and adding in

Authority: Sec. 161i of the Atomic Energy its place Order 12958, asAct of 1954,68 Stat. 948 (42U.S.C. 2201). 
amended". 

f 1016.3 [Amended] 

98. Section 1016.3(0)is amended by 
removing "Executive Order 12356 of 
April 2, 1982, 'National Security 
Information' " and adding in its d a c e  
"Executive Order 12958,;s amehded", 
"Classified National Security 
Information" and Executive Order 
13292 "Further Amendment to 
Executive Order 12958, as Amended, 
Classified National Security 
Information"". 
w 99. Section 1016.4 is revised to read 
as follows: 

5 1016.4 Communlcatlons. 
Communications concerning 

rulemaking, i.e., petition to change part 
1016, should be addressed to the Chief 
Health, Safety and Security Officer, HS-
11Forrestal Building, Office of Health, 
Safety and Security, U.S. Department of 
Energy, 1000 Independence Avenue, 
SW.,Washington, DC 20585. All other 
communications concerning the 
regulations in this part should be 
addressed to the cognizant DOE or 
National Nuclear Security 
Administration (NNSA] office. 

5 1016.31 [Amended] 

100. Section 1016.31(b]is amended by 
removing "DOE Operations Offices 
administering the permit as set forth in 
appendix B of part 725" and adding in 
its place "the cognizant DOE or NNSA 
office". 

5 1016.32 [Amended] 

101. Section 1016.32(a)is amended by 
removing "Operations Office 
administering the permit" and adding in 
its place "cognizant DOE or NNSA 
office" and by removing "U.S. DOE, 
Washington, DC 20545" and adding in 
its place "HS-9OlGermantown Building, 
Office of Health, Safety and Security, 
U.S. Department of Energy, 1000 
Independence Avenue, SW., 
Washington, DC 20585-1290". 

PART 1017-IDENTIFICATION AND 
PROTEC'IION OF UNCLASSIFIED 
CONTROLLED NUCLEAR 
INFORMATION 

104.The authority citation for part 
1017 continues to read as follows: 

Authority: 42 U.S.C. 2168; 28 U.S.C. 2461 
note. 

0 1017.3 [Amended] 

105. Section 1017.3(u)(2)(iii)is 
amended by removing "Assistant 
Secretary for Defense Programs" and 
adding in its place "Chief Health, Safety 
and Security Officer". 

51017.7. [Amended] 

106.Section 1017.7(a)(2)is amended 
by removing "Manager of a DOE 
Operations Office" and adding in its 
place "Manager of a DOE or NNSA field 
element"; and in paragraph (c) 
introductory text by removing 
"Assistant Secretary for Defense 
Programs" and adding in its place 
"Director, Office of Classification". 

0 1017.8 [Amended] 

w 107. Section 1017.8(c)is amended by 
removing "Assistant Secretary for 
Defense Programs" and adding in its 
place "Chief Health, Safety and Security 
Officer". 

f 1017.11 [Amended] 

w 108. Section 1017.11is amended in 
the introductory text by removing 
"Assistant Secretary for Defense 
Programs" and adding in its place 
"Director, Office of Classification" and 
by removing "Assistant Secretary for 
Defense Programs (refer to 
5 1017.16(b)(l)for the address)" and 
adding in its place "Director, Office of 
Classification, HS-9O/Germantown 
Building, U.S. Department of Energy; 
1000 Independence Avenue, SW., 
Washington, DC 20585-1290". 
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0 1017.16 [Amended] 

109. Section 1017.16is amended in: 
H a. Paragraph (a)(5)by removing 
"Assistant Secretary for Defense 
Programs" and adding in its place 
"Chief Health, Safety and Security 
Officer." 
H b. Paragraph @)(I)by removing 
"Assistant Secretary for Defense 
Programs, U.S. Department of Energy, 
Washington, DC 20585" and adding in 
its place "Chief Health, Safety and 
Security Officer, HS-11Forrestal 
Building, U.S. Department of Energy, 
1000Independence Avenue, SW., 
Washington, DC 20585". 
H c. Paragraph @)(3)introductory text 
and (c)(2)by removing "Assistant 
Secretary for Defense Programs" and 
adding in its place "Chief Health, Safety 
and Security Officer." 
H d. Paragraph @)[4)by removing 
"Assistant Secretary for Defense 
Programs" and adding in its place 
"Chief Health, Safety and Security 
Officer" in both sentences. 

5 1017.17 [Amended] 

110. Section 1017,17(e)(2)(iv)is 
amended by removing "Assistant 
Secretary for Defense Programs" and 
adding in its place "Chief Health, Safety 
and Security Officer". 

51017.18 [Amended] 

111.Section 1017.18is amended in: 
H a. Paragraphs (a)introductory text, 
(a)(ll(i)introductory text, (a](l)(i)(C], 
(a)(l](i](D]both sentences, (a)(ll(il(El. 
(a)(l)(ii),and (a)(l)(iii)by removing 
"Assistant Secretary for Defense 
Programs" and adding in its place 
"Chief Health, Safety and Security 
Officer". 

b. Paragraph (a)(2)introductory text 
by removing "Assistant Secretary for 
Defense Programs" and adding in its 
place "Chief Health, Safety and Security 
Officer" in both the second and third 
sentences. 
H c. Paragraphs (a)(Z)[v)and (a)(3)by 
removing "Assistant Secretary for 
Defense Programs" and adding in its 
place "Chief Health, Safety and Security 
Officer". 

PART 1021-NATIONAL 
ENVIRONMENTAL POLICY ACT 
IMPLEMENTING PROCEDURES 

H 112.The authority citation for part 
1021 continues to read as follows: 

Authority: 42 U.S.C. 7101 et seq.; 42 U.S.C. 
4321 et seq.; 50 U.S.C. 2401 et seq. 

H 113. Section 1021.105is revised to 
read as follows: 

5 1021.I05 Oversight of Agency NEPA 
activities. 

The General Counsel, or histher 
designee, is responsible for overall 
review of DOE NEPA compliance. 
Further information on DOE'S NEPA 
process and the status of individual 
NEPA reviews may be obtained upon 
request from the Office of NEPA Policy 
and Compliance, GC-20, Office of the 
General Counsel, U.S. Department of 
Energy, 1000 Independence Avenue 
SW., Washington, DC 20585-0103. 

PART 1044--SECURITY 
REQUIREMENTS FOR PROTECTED 
DISCLOSURES UNDER SECTION 3164 
OF THE NATIONAL DEFENSE 
AUTHORIZATION ACT FOR FISCAL 
YEAR 2000 

H 114.The authority citation for part 
1044 continues to read as follows: 

Authority: 42 U.S.C. 7101 et seq., 7239, 
and 50 U.S.C. 2401 et seq. 

5 1044.07 [Amended] 

115. Section 1044.07 is amended by 
removing "Office of Safeguards and 
Security" and adding in its place 
"Office of Personnel Security". 

5 1044.08 [Amended] 

H 116. Section 1044.08 is amended by 
removing "Office of Nuclear and 
National Security Information" and 
adding in its place "Office of 
Classification". 

5 1044.09 [Amended] 

117. Section 1044.09 is amended by 
removing "Office of Nuclear and 
National Security Information" and 
adding in its place "Office of 
Classification". 

5 1044.10 [Amended] 

118.Section 1044.10 is amended by 
removing "Office of Nuclear and 
National Security Information" and 
adding in its place "Office of 
Classification". 

5 1044.11 [Amended] 

119. Section 1044.11, paragraph (c]is 
amended by removing "Office of 
Nuclear and National Security 
Information" and adding in its place 
"Office of Classification"; and 

- - - - - -- - ---

adding in its place "HG1/LIEnfant 
Plaza Building, U.S. Department of 
Energy, 1000 Independence Avenue 
SW., Washington, DC 20585-1615" and 
by removing "(202) 426-1415" and 
adding in its place "(202) 287-1415". 

PART 1045--NUCLEAR 
CLASSIFICATIONAND 
DECLASSIFICATION 

H 121. The authority citation for part 
1045 is revised to read as follows: 

Authority: 42 U.S.C. 2011; E.O. 12958,60 
FR 19825,3CFR, 1995 Comp., p. 333; E.O. 
13292,68FR 15315,3 CFR 2004 Comp., p. 
196. 

5 1045.3 [Amended] 

H 122.In 5 1045.3: 
a. The definition "Director of 

Declassification" is amended in the first 
sentence by removing "Declassification" 
and adding in its place "Classification"; 
by removing "Office of Declassification" 
and adding in its place "Office of 
Classification"; and in the second 
sentence by removing "Director of 
Declassification" and adding in its place 
"Director of Classification" and by 
removing "Director of Security Affairs" 
and adding in its place "Chief Health, 
Safety and Security Officer". 
H b. Remove the definition of "Director 
of Security Affairs". 

c. Add the definition of "Chief Health, 
Safety and Security Officer" in 
alphabetical order to read as set forth 
below: 

5 1045.3 Definitions. 
* * * * * 

Chief Health, Safety and Security 
officer means the Department of Energy 
Chief Health, Safety and Security 
Officer, or any person to whom the 
Chiefs duties are delegated.
* * * * * 

5 1045.4 [Amended] 
H 123. Section 1045.4 is amended in: 

a. Paragraph (a) introductory text and 
(f)(4)by removing "DOE Director of 
Declassification" and adding in its place 
"Director of Classification". 
H b. Paragraph (b) introductory text by 
removing "DOE Director of Security 
Affairs" and adding in its place "Chief 
Health, Safety and Security Officer". 

paragraph (h) is amended by removing 
"Office of Safeguards and Security" and 5 1045.7 [Amended] 

adding in its place "Office of Health, H 124. Section 1045.7(a)is amended by 
Safety and Security". removing "Openness Coordinator, 

Department of Energy, Office of
5 1044.12 [Amended] Declassification, 19901 Germantown 
H 120.Section 1044.12 is amended by Road, Germantown, Maryland 20874-
removing "U.S. Department of Energy, 1290" and adding in its place "Director, 
1000 Independence Avenue, SW., Office of Classification, H%90/ 
Washington, DC 20585-1017" and Germantown Building, U.S. Department 
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of Energy, 1000 Independence Avenue 
SW.,Washington, DC 20585-1290". 

Q 1045.8 [Amended] 

125.Section 1045.8, paragraphs (a) 
and (b)are amended by removing "DOE 
Director of Declassification" and adding 
in its place "Director of Classification". 

Q 1045.12 [Amended].126.Section 1045.12 is amended in: 
a. Paragraph (a]by removing "DOE 

Director of Declassification" and adding 
in its place "Director of Classification". 

b. Paragraphs &I), (c),and [d),by 
removing "DOE Director of Security 
Affairs" and adding in its place "Chief 
Health, Safety and Security Officer". 

Q 1045.14 [Amended] 

127. Section 1045.14 is amended in:.a. Paragraph (a](l]by removing "DOE 
Director of Declassification" and adding 
in its place "Director of Classification" 
in both places it a ..b. Paragraph ( a ) ~ ~ ~ ~ e : e m o v i n g"DOE 
Director of Declassification" and adding 
in its place "Director of Classification". 

c. Paragraphs (b), (c),and (d)by 
removing "DOE Director of Security 
Affairs" and adding in its place "Chief 
Health, Safety and Security Officer". 

0 1045.15 [Amended].128.Section 1045.15, paragraphs (a), 
(d) introductory text, and (e) 
introductory text, are amended by 
removing "DOE Directors of 
Declassification and Security Affairs" 
and adding in its place "Director of 
Classification and the Chief Health, 
Safety and Security Officer". 

Q 1045.16 [Amended] 

1 129. Section 1045.16 is amended in: 
a. Paragraphs (a] and (b], by removing 

"DOE Director of Declassification" and 
adding in its place "Director of 
Classification" and by removing "DOE 
Director of Security Affairs" and adding 
in its place "Chief Health, Safety and 
Security Officer"..b. Paragraphs (c] and (dl introductory 
text, are amended by removing 
"Directors of Declassification and 
Security Affairs" and adding in its place 
"Director of Classification and the Chief 
Health, Safety and Security Officer". 

Q 1045.17 [Amended] 

130.Section 1045.17,paragraphs (a] 
introductory text, (a)(l),(a)@),(a)(3), 
and (b),are amended by removing "DOE 
Director of Declassification" and adding 
in its place "Director of Classification". 

g 1045.18 [Amended] 

131.Section 1045.18,paragraphs (a) 
and (b),are amended by removing "DOE 
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Director of Declassification" and adding "Director of Classification and the Chief 
in its place "Director of Classification". Health, Safety and Security Officer". 

Q 1045.19 [Amended] 
b. Paragraph (c)by remo;ing "DOE 

Director of Declassification" and adding-
1 132.Section 1045.19is amended in: in its place "Director of Classification". 

a. Paragraph (a)by removing "DOE 
Directors of Declassification and Q 1045.39 [Amended] 

Security Affairs" and adding in its place 
"Director of Classification and the Chief 
Health, Safety and Security Officer" in 
the first, second, and fourth sentences 
and by removing "DOE Director of 
Declassification" and adding in its place 
"Director of Classification". 

b. Paragraph (b)by removing "DOE 
Director of ~eclass~fication"and in the 
first and second sentences adding in its 
place "Director of Classification" and by 
removing "Department of Energy, 
Director of Declassification, 19901 
Germantown Road, Germantown, 
Maryland 20874-1290" and adding in 
its place "Director Office of 
Classification, HS-9OlGermantown 
Building, U.S. Department of Energy, 
1000 Independence Avenue SW., 
Washington, DC 20585-1290". 

Q 1045.20 [Amended] 

133. Section 1045.20 is amended by 
removing "DOE Director of Security 
Affairs" and adding in its place "Chief 
Health, Safety and Security Officer" and 
by removing "Department of Energy, 
Director of Security Affairs" and adding 
in its place "Chief Health, Safety and 
Security Officer, HS-11Forrestal 
Building, U.S. Department of Energy". 

Q 1045.22 [Amended].134.Section 1045.22(c)is amended by 
removing "DOE Director of Security 
Affairs" and adding in its place "Chief 
Health, Safety and Security Officer". 

Q 1045.33 [Amended] 

135. Section 1045.33,paragraphs (a) 
and (b),are amended by removing "DOE 
Director of Declassification" and adding 
in its place "Director of Classification". 

Q 1045.35 [Amended] 

136.Section 1045.35,paragraphs (b) 
and (c], are amended by removing "DOE 
Director of Declassification" and adding 
in its place "Director of Classification". 

Q 1045.36 [Amended] 

137. Section 1045.36fi) is amended by 
removing "DOE Director of 
Declassification" and adding in its place 
"Director of Classification". 

Q 1045.37 [Amended] 

139.Section 1045.39(b](3)is amended 
by removing "DOE Director of 
Declassification" and adding "Director 
of Classification" in both places that it 
occurs in the first sentence and by 
removing "DOE Director of Security 
Affairs" and adding in its place "Chief 
Health, Safety and Security Officer". 

g 1045.42 [Amended] 

140. Section 1045.42 is amended in: 
a. Paragraphs (b](5)(i],(b)(s](ii],(c](l], 

and (c)(2]by removing "DOE Director of 
Declassification" and adding in its place 
"Director of Classification". 

b. Paragraphs (d)(l)and (z),by 
removing "DOE Director of Security 
Affairs" and adding in its place "Chief 
Health, Safety and Security Officer". 

Q 1045.43 [Amended] 

141. Section 1045.43is amended in:.a. Paragraph (b)by removing "DOE 
Director of Declassification" and adding 
in its place "Director of Classification". 

b. Paragraph (c)by removing "Director 
of Declassification, Department of 
Energy, 19901 Germantown Road, 
Germantown, Maryland 20874-1290" 
and adding in its place "Director, Office 
of Classification, HS-9OlGermantown 
Building, U.S. Department of Energy, 
1000 Independence Avenue SW., 
Washington, DC 20585-1290". 

Q 1045.45 [Amended].142. Section 1045.45fi)is amended by 
removing "DOE Director of 
Declassification" and adding in its place 
"Director of Classification". 

Q 1045.52 [Amended] 

143.Section 1045.52(d)is amended 
by removing "Department of Energy, 
Director of Declassification, 19901 
Germantown Road, Germantown, 
Maryland 20874-1290" and adding in 
its place "Director, Office of 
Classification, HS-9OIGermantown 
Building, U.S. Department of Energy, 
1000 Independence Avenue SW., 
Washington, DC 20585-1290". 

Q 1045.53 [Amended] 

144. Section 1045.53 is amended in: 
a. Paragraph (b)by removing "DOE 

Director of Declassification" and adding 
138.Section 1045.37is amended in: in its place "Director of Classification". 
Ia. Paragraph (a)by removing "DOE Ib. Paragraph (c)by removing "DOE 
Directors of Declassification and Director of Security Affairs" and adding 
Security Affairs" and adding in its place in its place "Chief Health, Safety and 
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Security Officer, HS-l/For~estal 
Building". 
w c. Paragraphs [dl and [e)by removing 
"DOE Director of Security Affairs" and 
adding in their place "Chief Health, 
Safety and Security Officer". 

d. Paragraph (flby removing "DOE 
Director of Security Affairs"' and adding 
in its place "Chief Health, Safety and 
Security Officer's". 

PART 1046-PHYSICAL PROTECTION 
OF SECURITY INTERESTS 

1145.The authority citation for part 
1046 continues to read as follows: 

Authority: Sec. 2201, Pub. L. 83-703,68 
Stat. 919 (42 U.S.C. 2201 et seq.);sec. 7151. 
Pub. L. 95-91, 91 Stat. 565 (42 U.S.C. 7101 
et seq.). 

8 1046.3 [Amended] 

146.Section 1046.3 is amended in the 
definition of "Designated physician" by 
removing "Medical Director, Office of 
Operational and Environmental Safety, 
Headquarters" and adding in its place 
"Director, Office of Health and Safety" 
and by removing "Medical" in the 
second sentence. 

Appendix A to Subpart B of Part 1046 
[Amended] 

w 147. Appendix A is amended in: 
w a. Section B.[9) by removing "Director 
of Safeguards and Security, 
Headquarters," and adding in its place 
"Chief Health, Safety and Security 
Officer". 
w b. Section G.[l)[e) by removing 
"Director of Safeguards and Security, 
DOE Headquarters,!' and adding in its 
place "Chief Health, Safety and Security 
Officer". 
W c. Section J.(5] by removing "Director 
of Safeguards and Security, DOE 
Headquarters" and adding in its place 
"Chief Health, Safety and Security 
Officer". 

Appendix B to Subpart B of Part 1046 
[Amended] 

w 148.Appendix B is amended in: 
a. Section B.(Y.)by removing "Central 

Training Academy (CTA)" and adding 
in its place "National Training Center," 
and by removing "Director, Office of 
Safeguards and Security" and adding in 
its place "Chief Health, Safety and 
Security Officer". 
w b. Section B.(g](b]is amended by 
removing "DOE Operations Office" and 
adding in its place "DOE field office". 
w c. Section B.(9](g)by removing "Office 
of Safeguards and Security [SA-10)" 
and adding in its place "Chief Health, 
Safety and Security Officer". 
w d. Section B.(9](i]by removing 
"Central Training Academy" and 
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adding in its place "National Training 24, 2006, and the regulations in 21 CFR 
Center". 520.1484 are amended to reflect the 

PART 1049-LIMITED ARREST 
AUTHORITY AND USE OF FORCE BY 
PROTECTIVE FORCE OFFICERS OF 
THE STRATEGIC PETROLEUM 
RESERVE 

149.The authority citation for part 
1049 continues to read as follows: 

Authority: 42 U.S.C. 7101 et seq. 

5 1049.8 [Amended] 

150. Section 1049.8(a)is amended by 
removing "Department of Energy Office 
of Safeguards and Security" and adding 
in its place "Chief Health, Safety and 
Security Officer". 
[FR Doc. E6-20104 Filed 11-27-06; 8:45 am] 
BILLING CODE 6450 l -P  

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 520 

Oral Dosage Form New Animal Drugs; 
Neomycin 

AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Final rule. 

SUMMARY: The Food and Drug 
Administration (FDA)is amending the 
animal drug regulations to reflect 
approval of an abbreviated new animal 
drug application (ANADA)filed by 
Sparhawk Laboratories, Inc. The 
ANADA provides for use of neomycin 
sulfate oral solution in livestock for the 
treatment and control of bacterial 
enteritis. 

DATES: This rule is effective November 
28, 2006. 
FOR FURTHER INFORMATION CONTACT: John 
K. Harshman, Center for Veterinary 
Medicine (HFV-104), Food and Drug 
Administration, 7500 Standish Pl., 
Rockville, MD 20855,301-827-0169, e-
mail: john.harshman@fda.hhs.gov. 
SUPPLEMENTARY INFORMATION: sparhawk 
Laboratories, Inc., 12340 Santa Fe Trail 
Dr., Lenexa, KS 66215, filed ANADA 
200-379 for the use of Neomycin Liquid 
in cattle, swine, sheep, and goats for the 
treatment and control of bacterial 
enteritis. Sparhawk Laboratories, Inc.'s 
Neomycin Liquid is approved as a 
generic copy of Pharmacia &Upjohn 
Co.'s BIOSOL Liquid, sponsored by 
Pharmacia & Upjohn Co., a Division of 
Pfizer, Inc., under ANADA 200-113. 
The ANADA is approved as of October 

approval. The basis of approval is 
discussed in the freedom of information 
summary. 

In accordance with the freedom of 
information provisions of 2 1  CFR part 
20 and 21 CFR 514,11[e)(2)[ii),a 
summary of safety and effectiveness 
data and information submitted to 
support approval of this application 
may be seen in the Division of Dockets 
Management [HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061,Rockville, MD 20852, between 9 
a.m. and 4 p.m., Monday through 
Friday. 

FDA has determined under 2 1  CFR 
25.33(a)(1)that this action is of a type 
that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

This rule does not meet the definition 
of "rule" in 5 U.S.C. 804(3)[A)because 
it is a rule of "particular applicability." 
Therefore, it is not subject to the 
congressional review requirements in 5 
U.S.C. 801-808. 

List of Subjects in 21 CFR Part 520 

Animal drugs. 

w Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR part 520 is amended as follows: 

PART 520-ORAL DOSAGE FORM 
NEW ANIMAL DRUGS 

w 1.The authority citation for 21 CFR 
part 520 continues to read as follows: 

Authority: 21 U.S.C. 360b. 

8520.1484 [Amended] 

w 2. In paragraph (b)(3)of 520.1484, 
add "058005," in numerical sequence. 

Dated: November 16,2006. 
BernadetteDunham, 
Deputy Director, Office of New Animal Drug 
Evaluation, Centerfor VeterinaryMedicine. 
[FR Doc. E6-20126 Filed 11-27-06; 8:45 am] 
BILLING CODE 416601S 
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DEPARTMENT OF ENERGY 

[Docket ID: DOE–HQ–2010–0002] 

10 CFR Part 1021 

RIN 1990–AA34 

National Environmental Policy Act 
Implementing Procedures 

AGENCY: Office of the General Counsel, 
U.S. Department of Energy. 
ACTION: Notice of proposed rulemaking 
and public hearing. 

SUMMARY: The U.S. Department of 
Energy (DOE or the Department) 
proposes to amend its existing 
regulations governing compliance with 
the National Environmental Policy Act 
(NEPA). The majority of the changes are 
proposed for the categorical exclusions 
provisions contained in its NEPA 
Implementing Procedures, with a small 
number of related changes proposed for 
other provisions. These proposed 
changes are intended to better align the 
Department’s regulations, particularly 
its categorical exclusions, with DOE’s 
current activities and recent 
experiences, and to update the 
provisions with respect to current 
technologies and regulatory 
requirements. DOE proposes to establish 
20 new categorical exclusions, and to 
remove two categorical exclusion 
categories, one environmental 
assessment (EA) category, and two 
environmental impact statement (EIS) 
categories. Other proposed changes 
modify and clarify DOE’s existing 
provisions. 

DATES: Comments should be received by 
(or, if mailed, postmarked by) February 
17, 2011 to ensure consideration. Late 
comments may be considered to the 
extent practicable. DOE will hold a 
public hearing on February 4, 2011, 
from 1 p.m. to 4 p.m. in Washington, 
DC. Persons who wish to speak at the 
public hearing should register before 3 
p.m. on February 1, 2011, as described 
in FOR FURTHER INFORMATION CONTACT. 
ADDRESSES: Documents relevant to this 
rulemaking are posted at http:// 
www.regulations.gov (Docket ID: DOE– 
HQ–2010–0002). Documents posted to 
this docket include: This notice of 
proposed rulemaking, DOE’s ‘‘Technical 
Support Document’’ that provides 
additional information regarding certain 
proposed changes, and a ‘‘redline/ 
strikeout’’ (markup) file of affected 
sections of the DOE NEPA regulations 
indicating the changes proposed in this 
proposed rule. 

Submit comments, labeled ‘‘DOE 
NEPA Implementing Procedures, RIN 

1990–AA34,’’ by one of the following 
methods: 

1. Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the online 
instructions for submitting comments 
electronically. This rulemaking is 
assigned Docket ID: DOE–HQ–2010– 
0002. Comments may be entered 
directly on the Web site. Electronic files 
may be submitted to this Web site. 

2. Mail: Mail comments to NEPA 
Rulemaking Comments, Office of NEPA 
Policy and Compliance (GC–54), U.S. 
Department of Energy, 1000 
Independence Avenue, SW., 
Washington, DC 20585. Because 
security screening may delay mail sent 
through the U.S. Postal Service, DOE 
encourages electronic submittal of 
comments. 

3. Public Hearing: A public hearing 
will be held at the U.S. Department of 
Energy, Forrestal Building, Room 1E– 
245, 1000 Independence Avenue, SW., 
Washington, DC 20585. Oral and written 
comments will be accepted at the public 
hearing. See DATES, above, and Section 
III, Invitation to Comment, below, for 
procedures. 

FOR FURTHER INFORMATION CONTACT: For 
general information about DOE’s NEPA 
procedures, contact Ms. Carol 
Borgstrom, Director, Office of NEPA 
Policy and Compliance, at 202–586– 
4600 or leave a message at 800–472– 
2756. To register to speak at the public 
hearing and for questions concerning 
how to comment on this proposed rule, 
contact Ms. Yardena Mansoor, Office of 
NEPA Policy and Compliance, at 
askNEPA@hq.doe.gov or 202–586–9326. 
For detailed information on submitting 
comments and the public hearing, see 
Section III, Invitation to Comment, 
below. 

SUPPLEMENTARY INFORMATION: 

I. Introduction and Background 

What is NEPA? 

The National Environmental Policy 
Act of 1969 (42 U.S.C. 4321 et seq.) 
requires Federal agencies to consider 
the potential environmental impacts of 
their ‘‘proposed actions’’ before taking 
action. (Please note the terms ‘‘effects’’ 
and ‘‘impacts’’ as used in this proposed 
rule are synonymous. See 40 CFR 
1508.8.) Proposed actions include 
actions directly undertaken by a Federal 
agency, as well as certain actions 
undertaken by a State, local, or private 
entity with Federal involvement, e.g., 
certain projects that may receive Federal 
funding, permits, or other support. 

What is environmental review under 
NEPA? 

The Council on Environmental 
Quality’s (CEQ’s) NEPA implementing 
regulations (40 CFR parts 1500–1508) 
establish three levels of review for 
proposed actions—EIS, EA, and 
categorical exclusion determinations— 
each involving different levels of 
information and analysis. An EIS is a 
detailed analysis of the potential 
environmental impacts of a proposed 
action (and alternatives) that may have 
a significant impact on the environment. 
See NEPA Section 102(2)(C), 42 U.S.C. 
4332(2)(C); 40 CFR 1508.11. An EA is a 
briefer analysis conducted to determine 
whether a proposed action may have a 
significant impact on the environment 
and thus whether an EIS is required. See 
40 CFR 1508.9. A categorical exclusion 
is a class of actions that a Federal 
agency has determined do not, absent 
extraordinary circumstances, 
individually or cumulatively have a 
significant impact on the human 
environment and for which, therefore, 
neither an EA nor an EIS is required. 
See 40 CFR 1508.4. A categorical 
exclusion determination is made when 
an agency finds that a proposed action 
fits within a categorical exclusion and 
meets other applicable requirements, 
such as the absence of extraordinary 
circumstances. 

How does DOE establish categorical 
exclusions? 

DOE establishes categorical 
exclusions pursuant to a rulemaking, 
such as this one, for defined classes of 
actions that the Department determines 
are supported by a record showing that 
they normally will not have significant 
environmental impacts, individually or 
cumulatively. DOE establishes 
categorical exclusions based on its 
experience, the experience of other 
agencies, and information provided by 
the public. 

A complete list of DOE’s current 
categorical exclusions can be found at 
10 CFR part 1021, subpart D, 
appendices A and B. Appendix A lists 
categorical exclusions applicable to 
general agency actions (for example, 
routine administrative, financial, and 
personnel actions). Appendix B lists 
categorical exclusions that are 
applicable to specific agency actions. 

How does DOE make a categorical 
exclusion determination? 

Under the regulations, before a 
proposed action may be categorically 
excluded, DOE must determine in 
accordance with 10 CFR 1021.410(b) 
that: (1) The proposed action fits within 
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a class of actions listed in appendix A 
or B to subpart D, (2) there are no 
extraordinary circumstances related to 
the proposal that may affect the 
significance of the environmental 
impacts of the proposed action, and 
(3) there are no connected or related 
actions with cumulatively significant 
impacts and, as appropriate, the 
proposed action is not precluded as an 
impermissible interim action (40 CFR 
1506.1 and 10 CFR 1021.211). 

In addition, to fit within a class of 
actions in appendix B, a proposed 
action must satisfy certain conditions 
known as ‘‘integral elements’’ (appendix 
B, paragraphs (1) through (4)). Briefly, 
these conditions ensure that an 
excluded action would not have the 
potential to cause significant 
environmental impacts due to, for 
example, a threatened violation of 
applicable environmental, safety, and 
health requirements, or by disturbing 
hazardous substances such that there 
would be uncontrolled or unpermitted 
releases. 

What does DOE propose to change in its 
NEPA regulations? 

With this proposed rule, DOE 
proposes to update its NEPA regulations 
(10 CFR part 1021), primarily with 
changes to subpart D and with a few 
changes to subpart C. Most changes are 
to categorical exclusions (subpart D, 
appendices A and B, discussed in 
Sections IV.D and IV.E below, 
respectively), including establishing 
new categorical exclusions and 
modifying existing categorical 
exclusions. DOE also proposes to make 
changes to its classes of actions that 
normally require an EA (appendix C, 
discussed in Section IV.F) or EIS 
(appendix D, discussed in Section IV.G). 
In addition, DOE proposes to change 
several procedural provisions of the 
Department’s regulations (Section IV.C) 
and modify wording for consistency and 
clarity (Section IV.B). 

II. Purpose and Development of the 
Proposed Changes 

Why does DOE propose to amend its 
NEPA implementing procedures? 

The Department last updated its 
categorical exclusions in 1996. Since 
that time, the range of activities in 
which DOE is involved has changed and 
expanded. For example, in recent years, 
DOE has received more applications for 
financial support from private 
applicants for actions that promote 
energy efficiency and energy 
independence. DOE has received 
thousands of applications under grant 
and loan programs established by the 

Energy Policy Act of 2005, the Energy 
Independence and Security Act of 2007, 
and the American Recovery and 
Reinvestment Act of 2009. Another 
change since 1996 is the growth and 
development of new technologies in the 
private and public sectors, including 
energy efficient and renewable energy 
technologies, and DOE’s experience 
with those technologies. Through this 
proposed rulemaking, DOE proposes to 
update its categorical exclusions to 
address the Department’s current 
activities and its experience and bring 
the provisions up-to-date with current 
technology and regulatory requirements. 

How did DOE seek input on the 
proposed changes? 

DOE has sought input from a number 
of different sources. First, DOE issued 
an internal memorandum on December 
7, 2009, soliciting suggestions for new 
categorical exclusions or revisions from 
DOE Program and Field Offices, 
including DOE’s network of NEPA 
Compliance Officers. Second, DOE 
Office of NEPA Policy and Compliance 
staff identified additional candidates for 
new or expanded categorical exclusions 
by reviewing the archive of DOE EAs 
that led to findings of no significant 
impact (FONSIs), researched the 
existing categorical exclusions 
established by approximately 50 Federal 
agencies, and reviewed existing DOE 
categorical exclusions to identify 
potential new categorical exclusions or 
revisions. Third, on December 29, 2009, 
DOE published a Request for 
Information in the Federal Register (74 
FR 68720) seeking suggestions from 
interested parties. Eleven entities 
responded to the Request for 
Information: Endicott Biofuels, LLC; 
Golder Associates, Inc.; INFORM 
(Information Network for Responsible 
Mining); Johnson Controls, Inc.; Nuclear 
Watch New Mexico; Presco Energy, 
LLC; Sierra Geothermal Power Corp.; 
Solar Energy Industries Association; 
State of Oregon’s Department of Energy; 
U.S. Chamber of Commerce; and a 
contractor for DOE’s Golden Field 
Office. The Request for Information and 
these comments are available at http:// 
www.regulations.gov. 

The comments included proposals for 
new categorical exclusions and 
suggested revisions to limit or expand 
existing categorical exclusions or other 
related provisions. DOE addresses these 
comments in its discussion of specific 
classes of actions in Section IV. 
Comments of a more general nature that 
were not associated with a particular 
provision are addressed below in 
Section V. 

How did DOE develop the proposed 
changes? 

As described above, DOE reviewed 
and evaluated each of the proposed 
revisions, reviewed past DOE NEPA 
analyses and other agencies’ NEPA 
analyses and categorical exclusions, and 
drafted proposed categorical exclusions 
and revisions. DOE created a Technical 
Support Document that presents 
proposed changes and information that 
supplements the Preamble discussion of 
the supporting basis for the changes. 
(See http://www.regulations.gov, Docket 
ID: DOE–HQ–2010–0002.) The proposed 
changes were developed in consultation 
with CEQ (see 40 CFR 1507.3), and are 
now, through this notice of proposed 
rulemaking, published for public review 
and comment. Instructions for how to 
provide comments are provided in 
Section III. DOE is also scheduling a 
public hearing to accept comments on 
the proposed rule. Details regarding the 
public hearing are provided in the 
DATES and ADDRESSES section and in 
Section III.B below. DOE will review the 
comments received during the public 
comment period, including those 
presented at the public hearing, and 
revise its proposal as appropriate. The 
final rule with DOE responses to 
comments would then be published in 
the Federal Register. 

What kinds of changes does DOE 
propose? 

DOE proposes to amend 10 CFR part 
1021, subparts C and D. The majority of 
changes are proposed for the categorical 
exclusion provisions at 10 CFR part 
1021, subpart D, appendices A and B, 
with a small number of related changes 
proposed for other provisions within 
subparts C and D. 

DOE proposes to add 20 new 
categorical exclusions. These categorical 
exclusions (in the order in which they 
appear in appendix B) address: 
Stormwater runoff control; lead-based 
paint removal; recycling stations; 
determinations of excess real property; 
small-scale educational facilities; small- 
scale indoor research and development 
projects using nanoscale materials; 
research activities in salt water and 
freshwater environments; experimental 
wells for injection of small quantities of 
carbon dioxide; combined heat and 
power or cogeneration systems; small- 
scale renewable energy research and 
development and pilot projects; solar 
photovoltaic systems; solar thermal 
systems; wind turbines; ground source 
heat pumps; biomass power plants; 
methane gas recovery and utilization 
systems; alternative fuel vehicle fueling 
stations; electric vehicle charging 
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stations; drop-in hydroelectric systems; 
and small-scale renewable energy 
research and development and pilot 
projects in salt water and freshwater 
environments. DOE proposes to remove 
two categorical exclusion categories, 
one EA category, and two EIS categories. 

DOE also proposes to modify many of 
the existing categorical exclusions. 
These revisions include substantive 
changes, as well as changes to reflect 
current regulatory or statutory 
references and requirements, and 
punctuation and grammatical changes to 
improve readability, clarity, and 
internal consistency. (By ‘‘substantive’’ 
changes DOE means a change that is 
more than a clarifying or consistency 
change; this term includes changes that 
alter the scope or meaning of a 
provision or that result in the addition 
or deletion of a provision.) 

What would result from DOE’s proposed 
changes? 

The proposed changes would better 
align DOE’s categorical exclusions with 
its current activities and its experience 
and bring the provisions up-to-date with 
current technology and regulatory 
requirements. The changes would also 
facilitate compliance with NEPA by 
providing for more efficient review of 
actions (helping the Department meet 
the goals set forth by Congress, for 
example, in the Energy Policy Act of 
2005), and allowing the Department to 
focus its resources on proposed actions 
that have the potential for significant 
environmental impacts. 

III. Invitation To Comment 

DOE invites interested persons to 
participate in this rulemaking by 
submitting comments on the proposed 
rule and on the supporting information 
for proposed changes set forth in the 
Preamble and the Technical Support 
Document. Comments would be 
particularly useful to DOE if those 
comments: (1) Provide information to 
support or oppose a proposed change 
(for example, describing experience 
with similar actions that did or did not 
have significant environmental impacts 
or providing references to such 
experience); (2) justify increased or 
lessened limitations on the application 
of a categorical exclusion; or (3) explain 
recommended changes in addition to 
those that DOE proposes and provide 
the rationale for such additional 
changes. As appropriate, comments 
should refer to the specific section of 
the proposed rule to which the 
comment applies, identify a comment as 
a general comment, or identify a 
comment as a new proposal. 

DOE will consider all timely 
comments received in response to this 
notice of proposed rulemaking, whether 
presented orally at the public hearing or 
written and submitted electronically or 
by mail. 

A. Written Comments 

Comments may be submitted by one 
of the methods in the ADDRESSES section 
of this proposed rule. Comments 
received will be included in the 
administrative record and will be made 
available online at http://www.
regulations.gov, including any personal 
information provided, unless the 
comment includes information 
specifically identified as Confidential 
Business Information (CBI) or other 
information whose disclosure is 
restricted by statute. Information that 
you consider to be CBI or otherwise 
protected should be submitted by mail, 
not through http://www.regulations.gov. 
If you submit information that you 
believe to be exempt by law from public 
disclosure, you should mail one 
complete copy, as well as one copy from 
which the information claimed to be 
exempt by law from public disclosure 
has been redacted. Please include 
written justification as to why the 
redacted information is exempt from 
disclosure. DOE is responsible for the 
final determination with regard to 
disclosure or nondisclosure of the 
information and for treating it 
accordingly under the DOE Freedom of 
Information Act regulations at 10 CFR 
1004.11. 

The http://www.regulations.gov Web 
site is an ‘‘anonymous access’’ system, 
which means DOE will not know your 
contact information unless you provide 
it. If you choose not to provide contact 
information and DOE cannot read your 
comment due to technical difficulties, 
DOE may not be able to consider your 
comment. Electronic files should avoid 
the use of special characters and any 
form of encryption, and be free of any 
defects or viruses. 

B. Public Hearing 

Attendance 

The time, date, and location of the 
public hearing are listed in the DATES 
and ADDRESSES sections at the beginning 
of this proposed rule. Persons wishing 
to attend the public hearing must 
present government-issued 
identification and pass through security 
screening upon entering the building. 
Foreign nationals are subject to advance 
security screening procedures. Any 
foreign national wishing to participate 
or attend the public hearing should 
advise DOE promptly in order to initiate 

the necessary procedures as soon as 
possible; see FOR FURTHER INFORMATION 
CONTACT, above. 

Registering To Speak 

Any person who has an interest in the 
topics addressed in this proposed rule 
may speak at the public hearing, either 
as an individual or as a representative 
of a group or organization of interested 
persons. Persons wishing to speak 
should register in advance, as described 
in FOR FURTHER INFORMATION CONTACT. 
After registered speakers have made 
their presentations, other persons may 
speak to the extent that time allows. 

Conduct of Public Hearing 

DOE will designate an official or 
facilitator to preside at the public 
hearing. The public hearing will be 
informal and not a judicial or 
evidentiary-type hearing. DOE reserves 
the right to schedule the order of 
speakers and to establish the procedures 
governing the conduct of the hearing. To 
ensure that all persons wishing to make 
a presentation can be heard, DOE may 
limit each presentation to 10 minutes or 
less. The presiding official or facilitator 
will announce any further procedural 
rules needed for the proper conduct of 
the public hearing. After the public 
hearing, interested persons may submit 
further comments until the end of the 
comment period. 

A transcript of the hearing will be 
made and posted at http://www.
regulations.gov. 

C. Issues on Which DOE Seeks 
Comment 

DOE is particularly interested in 
receiving comments and views of 
interested parties on several topics. As 
discussed in more detail in Section IV.B 
below, DOE seeks comments on its use 
of the phrases ‘‘including, but not 
limited to,’’ and ‘‘such as’’ to introduce 
lists of examples. Unless otherwise 
specified, DOE’s lists of examples are 
not intended to be exhaustive of all 
possible actions that fit within a 
categorical exclusion. DOE also seeks 
comments on its use of the phrase 
‘‘would not have the potential to cause 
significant impacts’’ (or a similar 
construct) in lieu of the use of terms 
such as ‘‘adverse’’ or ‘‘substantial’’ as 
modifiers for potential impacts. DOE 
believes that the proposed phrase more 
accurately reflects NEPA and the CEQ 
NEPA regulations. 

DOE is particularly interested in 
receiving comments and views of 
interested parties on the proposals 
relating to the following classes of 
actions: 
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B3.7 New Terrestrial Infill Exploratory and 
Experimental Wells 

B3.15 Small-Scale Indoor Research and 
Development Projects Using Nanoscale 
Materials 

B3.16 Research Activities in Salt Water and 
Freshwater Environments 

B4.1 Contracts, Policies, and Marketing and 
Allocation Plans for Electric Power 

B4.11 Electric Power Substations and 
Interconnection Facilities 

B4.12 Construction of Transmission Lines 
B4.13 Upgrading and Rebuilding Existing 

Transmission Lines 
B5.1(b) Actions To Conserve Energy or 

Water 
B5.13 Experimental Wells for Injection of 

Small Quantities of Carbon Dioxide 
B5.15 Small-Scale Renewable Energy 

Research and Development and Pilot 
Projects 

B5.16 Solar Photovoltaic Systems 
B5.17 Solar Thermal Systems 
B5.18 Wind Turbines 
B5.19 Ground Source Heat Pumps 
B5.20 Biomass Power Plants 
B5.24 Drop-in Hydroelectric Systems 
B5.25 Small-Scale Renewable Energy 

Research and Development and Pilot 
Projects in Salt Water and Freshwater 
Environments 

B6.1 Cleanup Actions 
C7 Contracts, Policies, and Marketing and 

Allocation Plans for Electric Power 
D5 [Removed and Reserved: Main 

Transmission System Additions] 
D6 [Removed and Reserved: Integrating 

Transmission Facilities] 
D7 Contracts, Policies, and Marketing and 

Allocation Plans for Electric Power 

DOE also welcomes comments on 
those categorical exclusions for classes 
of actions for which DOE has not 
proposed any revisions at this time. 

IV. Description of Proposed Changes 

A. Overview 
This section describes and explains 

the proposed amendments to the 
existing DOE NEPA regulations at 10 
CFR part 1021, subparts C and D. 

In subpart C, Implementing 
Procedures, the proposed amendments 
are minor technical changes. 
Specifically, to correct internal 
references, DOE proposes changes to 
three sections in subpart C: (1) 10 CFR 
1021.311—Notice of intent and scoping; 
(2) 10 CFR 1021.322—Findings of no 
significant impact; and (3) 10 CFR 
1021.331—Mitigation action plans. 
These proposed minor technical 
changes to subpart C are not discussed 
further below. 

In subpart D, DOE proposes extensive 
substantive and clarifying changes. 
Recurring proposals for subpart D are 
described in Section IV.B and then 
unique proposed changes to subpart D 
are described in Sections IV.C through 
IV.G. Support for the proposed revisions 
is summarized below, and more 

information regarding the supporting 
basis for certain provisions is provided 
in the Technical Support Document. 

What is subpart D of the DOE NEPA 
regulations? 

DOE’s NEPA regulations at 10 CFR 
part 1021 include subpart D, which lists 
classes of actions and the typical level 
of NEPA review required for those 
classes of actions. Subpart D appendices 
A and B describe DOE’s categorical 
exclusions. Appendix C describes 
classes of actions that normally require 
preparation of an EA, but not 
necessarily an EIS, and appendix D 
describes classes of actions that 
normally require preparation of an EIS. 

Listing a class of actions in these 
appendices does not constitute a 
conclusive determination regarding the 
appropriate level of NEPA review for a 
proposed action. Rather, the listing 
creates an initial assumption that the 
defined level of review is appropriate 
for the listed actions. As indicated in 
the existing 10 CFR 1021.400(c) and (d), 
this assumption does not apply when 
there are extraordinary circumstances 
related to the proposed action that may 
affect the significance of the 
environmental effects of the action. 

What types of changes does DOE 
propose to subpart D? 

DOE proposes to make several types 
of changes to its subpart D regulations: 
these revisions include substantive 
changes, as well as changes to reflect 
current regulatory or statutory 
references and requirements, and 
punctuation and grammatical changes to 
improve readability, clarity, and 
internal consistency. A proposed change 
does not imply that any previous 
application of these regulations was 
inappropriate. See 10 CFR 1021.400(b). 

DOE also proposes to delete the tables 
of contents for the classes of actions in 
subpart D, and instead to precede each 
section or paragraph with a short title. 
These short titles are included merely to 
guide the reader and do not have any 
regulatory effect. 

Some of the proposed changes apply 
multiple times throughout the 
provisions; others are made in the 
context of a specific provision. Section 
IV.B of this proposed rule contains an 
explanation of proposals that recur, that 
is, that affect more than one class of 
actions, instead of duplicating the 
explanation for multiple individual 
classes of actions. Descriptions of 
specific individual proposed changes 
and support for such changes begin with 
Section IV.C. With respect to certain 
proposed changes, a more detailed 
explanation of the supporting basis is 

provided in the Technical Support 
Document. (The Technical Support 
Document and the ‘‘redline/strikeout’’ 
markup of DOE’s existing regulations 
that show the proposed changes are 
available at http://www.regulations.gov.) 

B. Recurring Proposals, Technology 
Updates, and Minor Changes 

DOE proposes certain changes to its 
regulations that recur throughout 
subpart D. Seven recurring proposals are 
described below and are followed by a 
listing of the existing provisions where 
the recurring proposals occur. 
Discussion of these recurring proposals 
is not repeated in the discussion of 
classes of actions in Section IV below. 

DOE also proposes to modify certain 
technology-specific vocabulary to reflect 
current usage, updates to references, 
and minor changes to punctuation and 
grammar to improve internal 
consistency. For example, to update 
technology-specific vocabulary, DOE 
proposes to change ‘‘electric powerlines’’ 
to ‘‘electric transmission lines’’ in 
several categorical exclusions. DOE also 
proposes to update references, as in 
categorical exclusion B3.12, which 
would reference the latest edition of a 
Centers for Disease Control manual. 
DOE is proposing to correct 
typographical errors (for example, 
changing ‘‘with’’ to ‘‘within’’ in 
categorical exclusion B1.13). Also, for 
certain classes of actions, DOE is 
proposing the addition of cross- 
references to related classes of actions. 
For example, DOE is proposing to add 
a cross-reference to the proposed new 
categorical exclusion B1.33 into the 
existing categorical exclusion B1.6. 

B.1. Adjacent/Contiguous/Nearby 

To clarify use of terms reflecting 
proximity, and to promote consistency 
in its categorical exclusions, DOE is 
proposing to delete the word ‘‘adjacent’’ 
from its categorical exclusions and use 
‘‘contiguous’’ and ‘‘nearby,’’ as 
appropriate. DOE proposes to use the 
word ‘‘contiguous,’’ where the intended 
application is ‘‘touching along a 
boundary or at a point’’ or ‘‘being in 
actual contact.’’ In contrast, DOE is 
proposing to use the word ‘‘nearby,’’ 
where the intended application is ‘‘not 
distant’’ or ‘‘in proximity, but not 
necessarily touching.’’ In order to 
facilitate consistent understanding and 
application of this concept, DOE, 
therefore, proposes changes to the 
following provisions: B1.31, B2.1, B4.7, 
B5.8, B5.12. 
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B.2. Including, But Not Limited to/ 
Including/Such as 

DOE proposes to use the phrases 
‘‘including, but not limited to,’’ 
‘‘including,’’ and ‘‘such as’’ to introduce 
lists of examples. DOE considers the 
phrases to be synonymous. Unless 
otherwise specified, DOE’s lists of 
examples are not intended to be 
exhaustive of all possible actions that fit 
within a class of actions. DOE proposes 
generally to use ‘‘including, but not 
limited to,’’ the first time that examples 
are introduced in a provision and ‘‘such 
as’’ for any needed clarification of the 
examples. In order to facilitate 
consistent understanding and 
application of this concept, DOE, 
therefore, proposes changes to the 
following provisions: 1021.410(b)(2), 
A1, A6, A9, A12, B(4), B1.3, B1.5, B1.9, 
B1.10, B1.11, B1.12, B1.13, B1.15, 
B1.16, B1.17, B1.20, B1.21, B1.24, 
B1.27, B1.29, B1.31, B1.32, B2.4, B2.5, 
B3.1, B3.4, B3.6, B3.7, B3.8, B3.9, B3.10, 
B3.11, B3.12, B3.13, B4.4, B4.6, B4.7, 
B4.9, B4.10, B4.11, B5.1, B5.2, B5.3, 
B5.4, B5.5, B5.6, B5.12, B6.1, B6.2, B6.3, 
B6.4, B7.2, C8, C16. 

B.3. In Accordance With Applicable 
Requirements 

DOE proposes to use the phrase ‘‘in 
accordance with applicable 
requirements’’ in several of its 
categorical exclusions for emphasis. 
DOE recognizes that all actions must be 
conducted in accordance with all 
applicable requirements. However, with 
certain categorical exclusions, DOE 
finds it appropriate to refer specifically 
to this requirement, and, further, in 
some cases also to provide one or more 
examples of applicable requirements. By 
referring to a specific requirement, DOE 
does not imply that the requirement is 
relevant to all actions to which the 
categorical exclusion may apply, or that 
the referenced requirement is the only 
one that applies to a proposed action. 
DOE’s proposed wording is intended to 
allow for the evolution of the 
requirements over time. In order to 
facilitate consistent understanding and 
application of this concept, DOE, 
therefore, proposes changes to the 
following provisions: B1.2, B1.3, B1.9, 
B1.16, B1.17, B1.29, B2.5, B3.8, B3.12, 
B5.4, B5.6, B6.1, B7.2. 

B.4. Would Not Have the Potential To 
Cause Significant Impacts 

Appendices A and B contain a 
number of provisions that contain the 
word ‘‘adverse,’’ or the use of ‘‘any’’ or 
‘‘no’’ as descriptors of, or surrogates for, 
impacts. Through this proposed 
rulemaking, DOE proposes to replace 

these terms with ‘‘would not have the 
potential to cause significant impacts’’ 
or a similar construct (for example, 
describing a physical change that serves 
as a surrogate for impacts, such as in 
categorical exclusions B1.18, B3.4, B3.9, 
and B5.2). By the proposed changes, 
DOE’s implementing regulations are 
now clearly aligned with the regulatory 
standard in NEPA. See 40 CFR 1508.4. 
Additionally, by this proposed change, 
DOE seeks to clarify the affected 
provisions and to facilitate consistent 
application. See also 40 CFR 1508.27 
(addressing the meaning of 
‘‘significantly’’ as used in NEPA). 

DOE’s review of the existing 
provisions demonstrated the need for 
clarification and consistency. For 
example, the existing categorical 
exclusion B3.8 requires that the action 
‘‘would not result in any permanent 
change to the ecosystem.’’ A literal 
reading of this categorical exclusion 
would bar its use if there were any 
permanent change to the ecosystem, 
even a change that would not have the 
potential to cause significant impacts. 
DOE acknowledges that this is not what 
NEPA requires and thus DOE proposes 
to rephrase the categorical exclusion to 
incorporate the appropriate NEPA 
standard, phrased as ‘‘would not have 
the potential to cause significant 
impacts on the ecosystem.’’ In order to 
facilitate consistent understanding and 
application of this concept, DOE, 
therefore, proposes changes to the 
following provisions: B(4), B1.5, B1.11, 
B1.18, B1.24, B1.31, B2.3, B3.1, B3.3, 
B3.8, B3.9, B4.6, B5.1, B5.2, B5.12, C8. 

B.5. On DOE Sites/Onsite/Employee 
In recent years, DOE’s proposed 

actions have included more applicant 
proposals, including those for DOE loan 
guarantees, grants, cooperative 
agreements, and other forms of financial 
assistance, particularly for programs 
created under the Energy Policy Act of 
2005, the Energy Independence and 
Security Act of 2007, and the American 
Recovery and Reinvestment Act of 2009. 
In an applicant situation, DOE’s 
proposed action normally would not be 
located on a DOE site, but rather on 
private property or land administered 
by other agencies (e.g., Bureau of Land 
Management). In recognition of DOE’s 
recently expanded activities, DOE is 
proposing, where appropriate, to delete 
references to ‘‘DOE site,’’ ‘‘onsite,’’ or 
‘‘employee’’ from its classes of actions. 
For example, DOE is proposing to 
amend existing categorical exclusion 
B1.13, Pathways, short access roads, and 
rail lines, by deleting ‘‘onsite’’ and 
instead inserting the condition that the 
construction, acquisition, and relocation 

of these linear features be ‘‘consistent 
with applicable right-of-way conditions 
and approved land use or transportation 
improvement plans.’’ The significance of 
environmental impacts resulting from a 
class of actions does not depend on 
whether they occur at DOE sites. 

In order to facilitate consistent 
understanding and application of this 
concept, DOE, therefore, proposes 
changes to the following provisions: 
B1.13, B1.15, B1.29, B1.32, B3.1, B6.10, 
C7, D7. 

B.6. Previously Disturbed or Developed 
Area 

In DOE’s experience, the potential for 
certain types of actions to have 
significant impacts on the human 
environment is generally avoided when 
that action takes place within a 
previously disturbed or developed area, 
i.e., land that has been changed such 
that the former state of the area and its 
functioning ecological processes have 
been altered. Thus, DOE includes a 
requirement in several of its proposed 
provisions that actions be located 
within previously disturbed or 
developed areas. In other instances, the 
existing provision contains a similar 
requirement, and DOE proposes to 
replace the existing language with the 
phrase ‘‘previously disturbed or 
developed area’’ for purposes of internal 
consistency. In order to facilitate 
consistent understanding and 
application of this concept, DOE, 
therefore, proposes changes to the 
following provisions: B1.31, B2.1, B3.6, 
B3.10, B3.12, B4.6, B4.7, B4.8, B4.12, 
B5.1, B5.5, B5.8, B6.10, C4, C11. 

B.7. Small/Small-Scale/Minor/ 
Negligible/Short/Short-Term 

DOE uses adjectives (such as ‘‘small,’’ 
‘‘small-scale,’’ ‘‘minor,’’ ‘‘negligible,’’ 
‘‘short,’’ and ‘‘short-term’’) as limitations 
in a variety of its existing and proposed 
provisions and recognizes that these 
descriptors are subjective. In general, 
DOE did not and does not propose to 
define these terms, and DOE would 
apply a reasonable interpretation to 
such terms within the context of 
individual proposals. The CEQ 
regulations state that ‘‘significantly,’’ as 
used in NEPA, requires consideration of 
context and intensity. See 40 CFR 
1508.27. Likewise, consideration of 
context and intensity is useful when 
interpreting descriptors such as small, 
small-scale, minor, short, and short- 
term, in making categorical exclusion 
determinations for proposals. (DOE 
proposes to discontinue the use of the 
word ‘‘negligible.’’) 

For example, in considering whether 
the use of 5–10 acres of land is ‘‘small’’ 
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for a particular proposal, it is reasonable 
to conclude that 5–10 acres of land at a 
large DOE site would likely be 
considered ‘‘small,’’ but 5–10 acres of 
land might not be considered ‘‘small’’ in 
an urban environment. In some 
instances, however, the Department has 
quantified these descriptors because the 
size is more directly linked to impacts. 
For example, DOE categorizes a ‘‘small’’ 
area for outdoor ecological and other 
environmental research as generally less 
than 5 acres in its existing categorical 
exclusion B3.8. Additionally, DOE 
defines ‘‘small’’ water treatment facilities 
as those that have a total capacity of less 
than 250,000 gallons/day in existing 
categorical exclusion B1.26. 

In order to facilitate consistent 
understanding and application of this 
concept, DOE, therefore, proposes 
changes to the following provisions: 
B1.2, B1.13, B1.15, B3.6, B3.8, B4.13, 
B5.1, B5.4, B5.7, C8. 

C. Proposed Changes to Subpart D 
(Other Than Appendices) 

10 CFR 1021.410 Application of 
Categorical Exclusions (Classes of 
Actions That Normally Do Not Require 
EAs or EISs) 

DOE proposes to clarify four 
requirements in 10 CFR 1021.410. First, 
DOE proposes to remove the reference 
to Section 102(2)(E) of NEPA to clarify 
that DOE’s consideration of unresolved 
conflicts concerning alternative uses of 
available resources is independent of 
the need to evaluate alternatives in an 
EA as indicated in Section 102(2)(E) of 
NEPA. 

Second, in 10 CFR 1021.410(b)(3), 
DOE proposes to refer explicitly to the 
requirement that a categorically 
excludable project has not been 
segmented. DOE also proposes to 
change its references to the CEQ 
regulations to clarify consideration of 
potential cumulative impacts (40 CFR 
1508.27(b)(7)), and to clarify that its 
references to 40 CFR 1506.1 and 10 CFR 
1021.211 concern limitations on actions 
during EIS preparation. 

Third, DOE proposes to add site 
preparation and purchase and 
installation of equipment to 10 CFR 
1021.410(d) as examples of activities 
foreseeably necessary to implement 
proposals that are encompassed within 
the class of actions. 

Fourth, DOE proposes to codify its 
policy to document and post online 
appendix B categorical exclusion 
determinations at 10 CFR 1021.410(e), 
consistent with the policy established 
by the Deputy Secretary of Energy’s 
Memorandum to Departmental 
Elements on NEPA Process 

Transparency and Openness, October 2, 
2009. 

D. Proposed Changes to Appendix A— 
General Agency Actions 

For an explanation of recurring 
proposals applicable to the appendix A 
categorical exclusions, please see 
Section IV.B, Recurring Proposals, 
above, where these proposed revisions 
are discussed and where the particular 
provisions affected are listed. The short 
titles listed below for particular 
categorical exclusions reflect DOE’s 
proposed titles. 

A1 Routine DOE Business Actions 

DOE proposes to replace ‘‘agency’’ 
with ‘‘DOE’’ to clarify that this 
categorical exclusion applies only to 
DOE business actions. DOE also 
proposes to limit such actions to 
administrative, financial, and personnel 
actions. 

A7 [Removed and Reserved: Transfer 
of Property, Use Unchanged] 

To increase transparency of DOE’s 
NEPA processes, DOE proposes to 
delete this categorical exclusion and to 
incorporate its key components within 
B1.24, which also addresses property 
transfers, so that any categorically 
excluded property transfers are 
documented and made available to the 
public. (See proposed changes to 10 
CFR 1021.410(e) concerning 
documentation and public availability 
of DOE’s appendix B categorical 
exclusion determinations.) 

In response to DOE’s December 2009 
Request for Information, a commentor 
expressed concern that DOE, in making 
land transfer decisions under existing 
categorical exclusion A7, would be 
‘‘circumventing local authority’’ and 
‘‘normal land use planning and zoning 
processes.’’ See the discussion of 
categorical exclusion B1.24 for DOE’s 
response. 

A9 Information Gathering, Analysis, 
and Dissemination 

DOE proposes to clarify this 
categorical exclusion by providing site 
visits as an additional example of an 
action included within the category. 

A13 Procedural Documents 

DOE proposes to clarify this 
categorical exclusion by providing 
additional examples of actions included 
within the class of actions (e.g., Policies 
and Manuals within the DOE Directives 
System). 

E. Proposed Changes to Appendix B 

For an explanation of recurring 
proposals applicable to the appendix B 

categorical exclusions, please see 
Section IV.B, Recurring Proposals, 
above, where these proposed revisions 
are discussed and the particular 
categorical exclusions affected are 
listed. The short titles listed below for 
particular categorical exclusions reflect 
DOE’s proposed titles. 

Integral Elements of the Classes of 
Actions in Appendix B 

In appendix B(4), DOE proposes to 
clarify its use of ‘‘environmentally 
sensitive resource,’’ defining it as 
‘‘typically a resource that has been 
identified as needing protection through 
Executive Order, statute, or regulation 
by Federal, State, or local government, 
or a Federally recognized Indian Tribe.’’ 
This definition is not intended to, and 
does not, grant, expand, create, or 
diminish any legally enforceable rights, 
benefits, or responsibilities, substantive 
or procedural, not otherwise granted or 
created under existing law. Nor shall 
this language be construed to alter, 
amend, repeal, interpret, or modify 
Tribal sovereignty, any treaty rights of 
any Indian Tribes, or to preempt, 
modify, or limit the exercise of any such 
rights. 

In appendix B(4)(i), DOE proposes to 
add ‘‘Federally recognized Indian Tribe’’ 
to its list of entities that designate 
property as historically, archeologically, 
or architecturally significant. DOE also 
proposes to redefine other 
environmentally sensitive properties as 
‘‘determined to be eligible’’ for listing on 
the National Register of Historic Places 
(rather than the phrase ‘‘eligible for 
listing,’’ which is used in the existing 
provision, but is not the proper 
characterization of an official listing). In 
appendix B(4)(iii), DOE proposes to 
apply the same definition of floodplains 
and wetlands in its NEPA regulations as 
that used in DOE’s floodplain and 
wetland environmental review 
regulations (10 CFR part 1022.4). In 
appendix B(4)(iv), DOE proposes to 
supplement the list of areas having 
special designation with additional 
examples (national monuments and 
scenic areas). In appendix B(4)(v), DOE 
proposes changes to the prime 
agricultural lands listing to conform to 
the terminology of the applicable 
regulation (7 CFR 658.2(a), ‘‘Farmland 
Protection Policy Act: Definitions’’). 

In response to the Department’s 
December 2009 Request for Information, 
one commentor addressed DOE’s list of 
‘‘environmentally sensitive resources’’ in 
appendix B(4). First, the commentor 
indicated that DOE must recognize State 
and Tribal protected or candidate 
species and habitat as equal to Federally 
designated or considered species and 
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habitats. Currently, appendix B(4)(ii) 
includes consideration of State-listed 
endangered and threatened species and 
their habitats, and DOE is proposing to 
add Federally-protected marine 
mammals and Essential Fish Habitat to 
the list of environmentally sensitive 
resources. DOE is not proposing to 
include Tribal protected or candidate 
species and habitat because it is DOE’s 
understanding that Tribes do not have 
the authority to designate species or 
habitat for protection outside of Tribal 
lands. 

Second, the commentor stated that 
‘‘groundwater and aquifers are State, not 
Federal resources’’ and indicated that 
DOE’s regulations must protect and 
preserve all aquifers, and not just sole- 
source aquifers. The commentor further 
stated that adverse impacts to rivers, 
lakes, and bays, among other bodies of 
water, should not be allowed ‘‘unless 
they are specifically covered by a State 
and/or Tribal discharge permit under 
appropriate authority.’’ DOE is not 
proposing a change to the existing 
appendix B(4)(vi), which lists ‘‘special 
sources of water (such as sole source 
aquifers, wellhead protection areas, and 
other water sources that are vital in a 
region)’’ in its list of environmentally 
sensitive resources, because those 
resources are listed as examples and are 
not the only water sources to be 
considered in applying a categorical 
exclusion. Further, the existing 
appendix B(4) includes States and 
Federally recognized Tribes as entities 
with jurisdiction to identify water 
sources needing protection. 

Categorical Exclusions Applicable to 
Facility Operation (B1) 

B1.1 Changing Rates and Prices 

DOE proposes to change this 
categorical exclusion to encompass the 
setting of ‘‘prices’’ as well as ‘‘rates’’ 
(prices apply to products, and rates 
apply to services) and to consider price 
and rate changes instead of only 
increases. DOE proposes to change the 
measure of inflation specified in this 
categorical exclusion from the Gross 
National Product fixed weight price 
index, which the Department of 
Commerce no longer publishes, to the 
implicit price deflator for Gross 
Domestic Product. (See the Technical 
Support Document.) 

B1.2 Training Exercises and 
Simulations 

DOE proposes to provide additional 
examples of training actions (namely, 
small-scale and short-duration force-on- 
force exercises, and decontamination 
and spill cleanup training), and has 

added the condition that all training 
exercises and simulations be conducted 
under appropriately controlled 
conditions and in accordance with 
applicable requirements. The term 
‘‘force-on-force’’ as used in this 
categorical exclusion refers to activities 
such as assault and defensive team 
exercises conducted by security forces 
or military units, often on parcels of 
DOE property not in use. Exercises that 
test the ability of security forces to 
defend a facility are one common 
example of this type of training. DOE’s 
experience with these types of security 
force and military training actions and 
emergency response training at its sites 
indicates that they fit within the class of 
actions. (See the Technical Support 
Document.) 

B1.3 Routine Maintenance 
DOE proposes to clarify that routine 

maintenance actions may occur as a 
result of nonroutine events (e.g., severe 
weather, such as hurricanes, floods, and 
tornadoes, and wildfires) by adding a 
sentence to that effect in its description 
of routine maintenance. Normally, 
maintenance following a nonroutine 
event would qualify as routine 
maintenance; however, for a nonroutine 
event, the potential for extraordinary 
circumstances is higher (e.g., increased 
exposure to pesticides due to extreme 
runoff). 

DOE proposes to clarify the scope of 
the categorical exclusion by providing 
additional examples of activities. 
Specifically, DOE is proposing to clarify 
that replacement is included in the 
categorical exclusion’s scope under 
items (a), (c), and (e), as well as the 
existing example of repair; to add 
‘‘lighting’’ to those items that can be 
repaired or replaced (item (e)); to add 
‘‘scraping and grading of unpaved 
surfaces’’ to the example of road and 
parking area resurfacing (item (j)); and 
to add the additional example of 
‘‘removal of debris’’ under item (p). 
DOE’s experience with these activities 
has demonstrated that they properly fit 
within this class of actions. 

In response to the Department’s 
December 2009 Request for Information, 
one commentor stated that use of 
pesticides for outdoor or aquatic use 
should not be the subject of a categorical 
exclusion; instead an EA should be 
prepared. The commentor expressed a 
specific concern about the possibility 
for environmental impacts beyond the 
intended application. In existing 
categorical exclusion B1.3, DOE has 
described routine maintenance activities 
including localized vegetation and pest 
control. DOE now proposes to clarify 
that any routine maintenance activities 

would be conducted in a manner in 
accordance with applicable 
requirements. In the case of pesticides 
and other chemicals, for example, the 
proposed change would provide that the 
application would be in accordance 
with the registered and approved uses 
established by appropriate authorities to 
minimize the possibility of 
environmental impacts beyond the 
product’s intended application. 

B1.5 Existing Steam Plants and 
Cooling Water Systems 

DOE proposes to delete the words 
‘‘within an existing building or 
structure,’’ so as to include 
modifications to ponds, which may be 
outdoor components of cooling water 
systems. This proposed expansion of the 
scope of this categorical exclusion 
would address the need for 
improvements to an entire cooling water 
system, rather than only those parts of 
a system associated with structures. 
Based on DOE experience, minor 
improvements would not have the 
potential to cause significant impacts, 
provided the three limitations placed on 
the scale and type of improvements 
listed in the categorical exclusion are 
met. 

DOE also proposes to add minor 
improvements of existing steam plants 
in the scope of the categorical exclusion. 
DOE’s experience is that these actions, 
when subject to the three limitations 
placed on the scale and type of such 
improvements, fit appropriately within 
this class of actions and would not have 
the potential to cause significant 
impacts. 

B1.7 Electronic Equipment 
DOE proposes to update the existing 

categorical exclusion by adding 
examples of current technology and 
equipment that improve operational 
efficiency and stability of the nation’s 
power grid, commonly referred to as 
‘‘smart grid’’ technologies. Based on 
DOE’s experience, such technology and 
equipment (i.e., electricity transmission 
control and monitoring devices for grid 
demand and response) fit within the 
scope of this categorical exclusion. 

B1.9 Airway Safety Markings and 
Painting 

DOE proposes to include repair and 
in-kind replacement of lighting within 
the scope of this categorical exclusion. 
Within the context of this categorical 
exclusion, in-kind replacement is 
defined as replacement that does not 
result in a significant change in the 
expected useful life, design capacity (for 
example, energy output in lumens), 
function, or shielding of existing 
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lighting. The initial installation of such 
lighting would remain ineligible for 
categorical exclusion. In addition, DOE 
proposes to add wind turbines as 
structures similar to transmission lines 
and antenna structures to which the 
exclusion applies. DOE has determined 
that these proposed changes would not 
have the potential to cause significant 
impacts. 

B1.11 Fencing 
DOE proposes to clarify that the 

limitation in this categorical exclusion 
applies to fencing that would have the 
potential to cause significant impacts to 
surface water flow or wildlife 
populations or migration, as opposed to 
individual animal movements. Fencing 
can and probably often does affect 
individual movements, but such 
impacts on individual animals would 
not be considered significant unless the 
context and intensity of the impacts 
would have the potential to cause 
significant impacts to wildlife 
populations or migration. 

B1.12 Detonation or Burning of 
Explosives or Propellants After Testing 

DOE proposes to delete the restriction 
that explosives or propellants must have 
failed in outdoor tests and thus to 
expand the categorical exclusion to 
include explosives or propellants that 
failed in indoor tests. Whether the 
explosives or propellants were tested 
indoors or outdoors, the outdoor 
detonation or burning of those 
explosives or propellants would not 
have the potential to cause significant 
impacts. The phrase ‘‘otherwise not 
consumed in testing’’ refers to excess or 
residual explosive or propellant 
materials that remain after a test is 
completed. DOE also proposes to 
specify one type of permit under the 
Resource Conservation and Recovery 
Act that could be applicable. 

In response to DOE’s December 2009 
Request for Information, one commentor 
requested that DOE specify the amount, 
types, and methods allowed for the 
activities included in this categorical 
exclusion. DOE has determined that the 
limits contained in this categorical 
exclusion do not require quantification 
and is not proposing any changes to the 
categorical exclusion in response to this 
comment. 

B1.13 Pathways, Short Access Roads, 
and Rail Lines 

DOE proposes to expand the scope of 
the categorical exclusion to include 
more projects related to transportation, 
recreation, and fitness (e.g., pedestrian 
walkways and trails, bicycle paths, and 
small outdoor fitness areas). Other 

Federal agencies that have categorical 
exclusions for comparable projects are 
the Bureau of Indian Affairs, the Federal 
Highway Administration, and the 
Department of Homeland Security, and 
the experience of these agencies 
supports DOE’s proposed expansion of 
this categorical exclusion. 

DOE also proposes to include a 
condition in the categorical exclusion 
that the actions be consistent with 
existing rights-of-way and approved 
land use or transportation improvement 
plans. In addition, DOE proposes to 
replace ‘‘railroads’’ with the term ‘‘rail 
lines,’’ adding branch or spur lines as 
examples. DOE’s experience is that the 
construction of rail access to or within 
an existing site has generally occurred at 
a scale that is better characterized by 
these small-scale activities—branch line 
(a secondary rail line which may branch 
off a main line) and spur (a rail track on 
which cars are left for loading, 
unloading, or rail car storage). 

In response to the DOE’s December 
2009 Request for Information, a 
commentor stated that road construction 
or expansion should not be the subject 
of a categorical exclusion. Further, the 
commentor expressed a concern about 
the potential for damage to ‘‘high 
quality, high priority habitat’’ as a result 
of constructing and operating roads and 
that use of such a categorical exclusion 
would limit or circumvent 
consideration of appropriate mitigation 
for habitat disturbance or loss. As 
outlined above, DOE’s proposed 
amendments to categorical exclusion 
B1.13 require the construction, 
acquisition, and relocation of short 
access roads and rail lines to be 
consistent with applicable right-of-way 
conditions and approved land use or 
transportation improvement plans. 
Furthermore, consideration of the 
integral elements in applying this 
categorical exclusion addresses the 
possibility of damage to ‘‘high quality, 
high priority habitat’’ because, among 
other things, one of the 
‘‘environmentally sensitive resources’’ to 
consider in those integral elements is 
habitat for Federally or State-listed 
species. (See the Technical Support 
Document.) 

B1.15 Support Buildings 
DOE proposes to expand the list of 

examples of support buildings and 
support structures to include those for 
‘‘small-scale fabrication (such as 
machine shop activities and modular 
buildings), assembly, and testing of non- 
nuclear equipment or components.’’ 
Such structures are comparable to, or 
smaller in scale than, other structures 
given as examples in the categorical 

exclusion, and DOE’s experience at DOE 
sites is that siting, construction, and 
operation of these activities normally fit 
within the class of actions. Also, DOE 
proposes to further clarify the scope of 
the categorical exclusion by specifying 
that it excludes facilities for nuclear 
weapon activities. 

B1.19 Microwave, Meteorological, and 
Radio Towers 

DOE proposes to add ‘‘modification,’’ 
‘‘abandonment,’’ and ‘‘removal’’ to the 
list of activities included in this class of 
actions in order to describe the 
complete life cycle of categorically 
excluded towers. In DOE’s experience, 
modification, abandonment, and 
removal of these towers and associated 
facilities, when subject to the 
restrictions in this categorical exclusion, 
would have fewer impacts than 
construction and would not have the 
potential to cause significant impacts. 

DOE proposes to include 
meteorological towers as an additional 
example of applicable facilities within 
this categorical exclusion because DOE 
has determined that the environmental 
impacts resulting from siting, 
construction, modification, operation, 
abandonment, and removal of 
meteorological towers would be similar 
to the impacts from these activities 
relating to microwave and radio towers 
already contained in the scope of the 
existing categorical exclusion. 

DOE proposes to clarify the restriction 
in the existing categorical exclusion, by 
replacing ‘‘great visual value’’ with a 
more objective criteria of 
‘‘governmentally designated scenic area’’ 
and cross-referencing to the relevant 
integral element (appendix B(4)(iv)). 

B1.20 Protection of Cultural 
Resources, Fish and Wildlife Habitat 

DOE proposes to add to the scope of 
this categorical exclusion by referencing 
activities taken to protect cultural 
resources and by including examples of 
those activities (fencing, labeling, or 
flagging). DOE’s Power Marketing 
Administrations often engage in such 
activities for cultural and wildlife 
protection purposes, and these activities 
would not have the potential to cause 
significant impacts. DOE also proposes 
to include a condition in the categorical 
exclusion that the activities would be 
conducted in accordance with an 
existing natural or cultural resource 
plan, if any. 

B1.23 Demolition and Disposal of 
Buildings 

In response to DOE’s December 2009 
Request for Information, one commentor 
questioned whether there should be a 
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size limitation for the activities under 
this categorical exclusion. Further, the 
commentor asked how DOE takes into 
consideration possible contamination 
when applying this categorical 
exclusion. In response to these 
comments, DOE proposes to modify this 
categorical exclusion by adding a 
limitation that these activities could be 
categorically excluded only if there 
would be no potential for release of 
substances at a level, or in a form, that 
could pose a threat to public health or 
the environment. 

The application of this categorical 
exclusion is intended to be based on 
existing data and knowledge about 
historical uses of the area, including 
chemical and other processes employed. 
DOE has extensive experience (former 
Rocky Flats Site, Hanford Site, Idaho 
National Laboratory, and other sites) in 
determining the potential for release of 
harmful substances from activities 
through modeling and safety basis 
authorization documentation. Potential 
hazards are considered before taking 
action (for example, demolition actions), 
and monitoring is conducted, as 
appropriate, to verify that there are no 
harmful releases of radiological or 
hazardous materials. Potential for 
releases can reliably be determined 
through site inventories, the use of well- 
established release models, and 
established best practices. 

B1.24 Property Transfers 
As discussed under categorical 

exclusion A7 (above), DOE proposes to 
delete A7 and incorporate its key 
components, including transfers of 
personal property (equipment and 
materials), within B1.24. By doing this, 
DOE makes categorical exclusion 
determinations for property transfers 
subject to documentation and online 
posting. DOE proposes to remove the 
reference to ‘‘uncontaminated’’ as 
unnecessary given the incorporation of 
the substance of this limitation in the 
revised categorical exclusion. 

DOE proposes to delete the phrases 
‘‘there would not be any lessening in 
quality or increases in volumes, 
concentrations, or discharge rates, of 
wastes, air emissions, or water effluents’’ 
and ‘‘environmental impacts would 
generally be similar to those before the 
transfer’’ as potentially inconsistent. 
DOE proposes to replace these phrases 
with ‘‘there would be no potential for 
release of substances at a level, or in a 
form, that could pose a threat to public 
health or the environment’’ and ‘‘would 
not have the potential to cause a 
significant change in impacts from the 
transfer.’’ Such terminology will, in 
DOE’s experience, ensure that any 

property transfers under this categorical 
exclusion would not have the potential 
to cause significant impacts. 

In response to DOE’s December 2009 
Request for Information, a commentor 
expressed concern that DOE, in making 
land transfer decisions under existing 
categorical exclusion A7, would be 
‘‘circumventing local authority’’ and 
‘‘normal land use planning and zoning 
processes.’’ The potential applicability 
of such authority and processes to a 
potential land transfer would be 
addressed on a case-by-case basis. 

B1.25 Property Transfers for Cultural 
Resources Protection, Habitat 
Preservation, and Wildlife Management 

DOE proposes to include in B1.25 
actions undertaken to protect cultural 
resources. DOE’s Power Marketing 
Administrations often engage in 
property transfers for cultural protection 
purposes. Based on this experience, 
DOE finds property transfers intended 
for protecting cultural resources 
normally would not have the potential 
to cause significant impacts. Further, 
DOE proposes to remove the limitation 
that only associated buildings 
supporting certain purposes are to be 
transferred with property under this 
categorical exclusion, because the 
existing purpose of structures present 
on a property to be transferred for 
wildlife or cultural resource purposes is 
unrelated to environmental impacts 
associated with such transfer. 

Also, for the reasons discussed for 
categorical exclusion B1.24, above, DOE 
proposes to eliminate the references to 
‘‘uncontaminated,’’ but include a 
limitation on actions subject to 
categorical exclusion B1.25, that there 
would be no potential for release of a 
substance at a level or in a form, that 
could pose a threat to public health or 
the environment. 

B1.29 Disposal Facilities for 
Construction and Demolition Waste 

DOE proposes to add ‘‘expansion’’ and 
‘‘modification’’ to the list of activities 
included in this categorical exclusion in 
order to include all aspects of the life 
cycle of the disposal facilities. In DOE’s 
experience, expansion and modification 
actions, when subject to the limitations 
expressed in this categorical exclusion, 
would have fewer impacts than 
construction, and would not have the 
potential to cause significant impacts. 

B1.30 Transfer Actions 
DOE proposes to modify this 

categorical exclusion (based on its 
experience transferring materials and 
equipment) to remove the condition that 
the amounts of materials, equipment, or 

waste being transferred must be ‘‘small 
and incidental’’ to the amount of such 
material at the receiving site. Instead, 
DOE proposes to add a condition that 
the receiving site has existing storage 
capacity and management capability for 
the material. 

In addition, DOE proposes to limit use 
of the categorical exclusion to, as 
appropriate, facilities and operations 
that are already permitted, licensed, and 
approved. That is, this proposed 
categorical exclusion would not apply 
to circumstances where the receiving 
site requires a permit or license 
amendment or variance from its existing 
approvals in order to receive or manage 
the materials, and it also would not 
apply to circumstances where the 
receiving facilities are not yet completed 
and operational. 

DOE has decades of experience 
transporting materials, including 
various types of radioactive materials 
and waste, and has completed NEPA 
reviews of such transportation under 
many different scenarios. DOE NEPA 
reviews of such transfers consistently 
show that these actions would not have 
the potential to cause significant 
impacts. Nevertheless, DOE will 
continue to analyze transportation 
impacts in EAs and EISs where the 
scope of the proposed action presents 
the potential for significant impacts or 
where the proposed action fails to meet 
the conditions contained in this 
categorical exclusion. (See the 
Technical Support Document.) 

B1.31 Installation or Relocation of 
Machinery and Equipment 

DOE proposes several changes to this 
categorical exclusion. DOE proposes to 
add ‘‘installation’’ to the list of actions, 
which is now limited to the ‘‘relocation’’ 
of machinery and equipment; explicitly 
include ‘‘operation’’ of installed or 
relocated machinery and equipment; 
add ‘‘manufacturing machinery’’ in the 
list of examples of machinery and 
equipment; and clarify that the scope of 
the categorical exclusion includes 
modifications to an existing building, 
within or contiguous to a previously 
disturbed or developed area, provided 
that the modifications do not 
appreciably increase the footprint or 
height of the existing building or have 
the potential to cause significant 
changes to the type and magnitude of 
environmental impacts. DOE also 
proposes to delete the restriction that 
uses of the installed or relocated 
equipment be similar to their former 
uses, because it is duplicative of the 
limitation that the actions be consistent 
with the general missions of the 
receiving structure. DOE has determined 
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that these proposed changes would not 
have the potential to cause significant 
impacts. 

In response to DOE’s December 2009 
Request for Information, one commentor 
suggested that DOE categorically 
exclude projects (e.g., residential, 
commercial, and industrial) that involve 
retrofitting or retooling of existing 
structures, provided that the projects do 
not include new construction, disturb 
previously undisturbed areas, or require 
new or significantly modified 
environmental permits. Further, the 
commentor explained that such a 
categorical exclusion would help 
facilitate alternative energy 
manufacturing projects (e.g., batteries, 
solar equipment, and wind turbines) 
that are proposed to be located in 
existing manufacturing/industrial 
facilities and complexes. As described 
above, DOE has proposed several 
changes to this categorical exclusion 
that address these comments. 

B1.32 Traffic Flow Adjustments 
Because DOE proposes to broaden the 

scope of this categorical exclusion to 
include actions off DOE sites (see 
Recurring Proposals, Section IV.B), DOE 
proposes to require that the activities in 
this categorical exclusion occur within 
an existing right-of-way and be 
consistent with approved land use or 
transportation improvement plans. A 
‘‘traffic flow adjustment’’ is a change to 
the flow of traffic on an existing street 
or road. Statewide and Metropolitan 
Transportation Planning processes are 
regulated by the U.S. Department of 
Transportation (23 CFR part 450, 
subparts B and C, respectively) and 
result in approved, legally-binding, 
multiyear plans that stipulate 
transportation actions that may be 
carried out in a given area and over a 
given length of time. 

B1.33 Stormwater Runoff Control 
DOE proposes a new categorical 

exclusion for stormwater runoff control 
practices that reduce stormwater runoff 
and maintain natural hydrology. The 
actions included in the proposed 
categorical exclusion are found in 
Environmental Protection Agency’s 
Guidance No. EPA 841–B–09–001, 
Technical Guidance on Implementing 
the Stormwater Runoff Requirements for 
Federal Projects under Section 438 of 
the Energy Independence and Security 
Act (December 2009). Based on the 
experience of Federal agencies, the 
opinions of subject matter experts, and 
private sector experience developing 
and deploying stormwater runoff 
control and low impact development 
practices, the types of actions included 

in this categorical exclusion are, in most 
cases, mitigation or best management 
practices commonly employed to 
protect surface water quality and to 
reduce erosion associated with runoff. 
DOE has concluded that such activities 
would not have the potential to cause 
significant environmental impacts. (See 
the Technical Support Document.) 

B1.34 Lead-Based Paint 
DOE proposes a new categorical 

exclusion for the containment, removal, 
and disposal of lead-based paint. This 
proposed categorical exclusion is based 
on laws and regulations governing such 
activities for buildings and other 
structures. Use of the proposed 
categorical exclusion would require 
adherence to applicable laws and 
regulations. Further, the creation of this 
categorical exclusion is supported by 
existing lead paint removal categorical 
exclusions from the Environmental 
Protection Agency and the Department 
of the Army. DOE has determined that 
such paint removal actions would not 
have the potential to cause significant 
impacts. (See the Technical Support 
Document.) 

B1.35 Drop-Off, Collection and 
Transfer Facilities for Recyclable 
Materials 

DOE proposes a new categorical 
exclusion for the siting, construction, 
modification, and operation of a 
recycling or compostable material drop- 
off, collection, and transfer station on or 
contiguous to developed or previously 
disturbed land and in an area where 
such a facility would be consistent with 
existing zoning requirements. The 
Department of Homeland Security and 
the Department of Agriculture’s Rural 
Utilities Service have existing 
categorical exclusions for similar 
facilities. Specifically, Homeland 
Security has a categorical exclusion for 
the recycling of non-hazardous 
materials from routine/operational 
activities, and the Rural Utilities Service 
has a categorical exclusion for the 
construction of facilities for the transfer 
of waste that will be recycled or stored. 
DOE has determined that the limitations 
placed on recycling stations proposed in 
this new categorical exclusion would 
ensure that such actions would not have 
the potential to cause significant 
impacts. (See the Technical Support 
Document.) 

B1.36 Determinations of Excess Real 
Property 

DOE proposes a new categorical 
exclusion for determinations that real 
property is excess to the needs of the 
Department. This proposed categorical 

exclusion includes associated reporting 
of such determinations to the General 
Services Administration and the Bureau 
of Land Management, as appropriate. 
DOE would allow the categorical 
exclusion of reporting of excess 
property, but the actual disposal of real 
property is not included in the scope of 
this proposed categorical exclusion. 

Other Federal agencies (e.g., 
Department of Homeland Security) have 
existing categorical exclusions for 
determinations of excess real property 
and, based on a review of these 
categorical exclusions, DOE has 
determined that it would be conducting 
the same or similar activities under 
similar circumstances. Accordingly, 
DOE has concluded that its activities 
under this proposed categorical 
exclusion would not have the potential 
to cause significant impacts. (See the 
Technical Support Document.) 

Categorical Exclusions Applicable to 
Safety and Health (B2) 

B2.1 Workplace Enhancements 

DOE proposes to clarify that 
improvements to enhance workplace 
habitability may include installation of 
equipment necessary for the 
improvements by adding ‘‘installation’’ 
before its examples of improvements. 
DOE has determined that installation 
and subsequent operation of equipment 
necessary for improvements to 
workplace habitability would not have 
the potential for significant 
environmental impacts. 

B2.2 Building and Equipment 
Instrumentation 

DOE proposes clarifying the scope of 
the existing categorical exclusion by 
providing additional examples of 
instrumentation (water consumption 
monitors and controls). 

B2.4 Equipment Qualification 

DOE proposes to delete the reference 
to DOE Order 5480.6 (‘‘Safety of DOE 
owned Nuclear Reactors’’) because it has 
been cancelled. Actions previously 
encompassed by the Order are still 
performed by DOE and other 
organizations to qualify equipment for 
use and are still appropriate for a 
categorical exclusion, and DOE 
proposes to provide examples of such 
actions. Calibration of sensors and 
diagnostic equipment, crane and lift- 
gear certifications, and high efficiency 
particulate air (‘‘HEPA’’) filter testing 
and certifications, to name a few, are 
activities that DOE proposes to list as 
examples in the categorical exclusion. 
These types of actions have been 
performed routinely by DOE, other 
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Federal agencies, and private entities. In 
DOE’s experience, these activities 
would not have the potential to cause 
significant impacts. 

B2.6 Recovery of Radioactive Sealed 
Sources 

DOE proposes changes to this 
categorical exclusion to better reflect the 
current scope of DOE’s sealed source 
recovery activities. At the time the 
existing categorical exclusion was 
established, the focus of DOE’s efforts 
was primarily the recovery of DOE- 
owned radioactive materials that had 
been loaned or leased, such as to 
universities for research, and a small 
number of sealed sources. DOE later 
established the Off-Site Source Recovery 
Project (OSRP) to reflect an increased 
emphasis on recovery of sealed sources 
from Nuclear Regulatory Commission 
(NRC) and Agreement State licensees in 
response to requests from the NRC and 
other Federal or State agencies. After 
2001, DOE further expanded the scope 
of OSRP to focus on the recovery of 
sources with a wider variety of 
radioisotopes of concern from a public 
health, safety, or national security 
perspective. Due to their high activity 
and portability, many sealed sources 
could be used either individually or in 
aggregate in radiological dispersal 
devices commonly referred to as ‘‘dirty 
bombs.’’ DOE prioritizes the recovery of 
radioactive sealed sources based on 
threat reduction criteria developed in 
coordination with the NRC. DOE’s 
experience with the recovery of more 
than 25,000 radioactive sealed sources 
since 1979 demonstrates that these 
activities are routinely conducted and 
do not have the potential to cause 
significant environmental impact. 

DOE proposes to simplify the existing 
categorical exclusion to address the 
recovery of radioactive sealed sources 
and sealed source-containing devices 
from domestic or foreign locations 
provided that (1) the recovered items are 
transported and stored in compliant 
containers, and (2) the receiving site has 
sufficient existing storage capacity and 
all required licenses, permits, and 
approvals. 

These proposed changes would reflect 
changes in DOE’s source recovery 
activities since the existing categorical 
exclusion was formulated. First, 
recovery activities are no longer limited 
to requests from NRC or other Federal 
or State agencies. DOE also considers 
requests for source recovery from 
foreign governments and private parties, 
including private parties in foreign 
countries. Also, DOE provides financial 
and technical support to third parties 
(principally the Conference of Radiation 

Control Program Directors) for source 
recovery activities. Second, the scope of 
DOE activities is not limited to materials 
or licensees addressed in 10 CFR 
51.22(14). 

The proposed changes also would 
remove the reference to certain items 
that are not sealed sources (such as 
uranium shielding material and 
packaged radioactive waste not 
exceeding 50 curies). DOE has 
determined that the packaging, 
transportation, and storage of these 
types of materials normally would fit 
within categorical exclusion B1.30, 
Transfer actions. (See the Technical 
Support Document.) 

Categorical Exclusions Applicable to 
Site Characterization, Monitoring, and 
General Research (B3) 

B3.1 Site Characterization and 
Environmental Monitoring 

DOE proposes several changes to 
categorical exclusion B3.1. DOE 
proposes to limit the scope of this 
categorical exclusion to terrestrial 
characterization and monitoring, as DOE 
is proposing a new categorical exclusion 
for such actions in salt water and 
freshwater environments (categorical 
exclusion B3.16 below). DOE also 
proposes to limit categorically excluded 
activities to those that would not have 
the potential to cause significant 
impacts from ground disturbance. Based 
on a project description for seismic 
surveying submitted by a commentor in 
response to DOE’s December 2009 
Request for Information, and after 
considering the potential scale of 
seismic surveying projects, DOE 
proposes to also limit the scope of the 
categorical exclusion so as not to 
include large-scale reflection or 
refraction testing with regard to seismic 
techniques. 

One commentor responding to DOE’s 
Request for Information suggested that 
DOE’s list of categorical exclusions 
match all the categorical exclusions 
currently being used by the Bureau of 
Land Management and the U.S. Forest 
Service, particularly for geophysical 
surveys for exploration of geothermal 
resources. Another commentor 
suggested that DOE include a categorical 
exclusion for terrestrial seismic survey 
activities. In response to both 
comments, DOE notes that item (a) of 
the existing B3.1 categorical exclusion 
lists geological, geophysical, and 
geochemical surveying and mapping, 
including seismic surveying, as 
examples of actions in the scope of the 
categorical exclusion. Thus DOE 
determined that it was not necessary to 

propose new categorical exclusions in 
response to these comments. 

DOE proposes to clarify the scope of 
the existing categorical exclusion, 
however, by providing additional 
examples of actions that DOE’s 
experience has demonstrated properly 
fit within this class of actions. In 
response to the suggestion above and 
from another commentor concerning 
geothermal resources, DOE proposes to 
include temperature gradient surveying 
as an example of geophysical surveying 
activities encompassed within item (a). 
DOE also proposes to add underground 
reservoir response testing for item (d). 
The potential impacts of aquifer and 
reservoir response testing are well- 
known and normally insignificant; 
underground reservoir response testing 
could help determine, for example, 
whether further study of a reservoir for 
carbon sequestration purposes is 
warranted. DOE also proposes to add 
drilling using truck or mobile-scale 
equipment and modification, use, and 
plugging of boreholes as representative 
examples of small-scale drilling 
activities under item (f). DOE 
experience indicates that these changes 
would not have the potential to cause 
significant impacts. (See the Technical 
Support Document.) 

B3.3 Research Related to Conservation 
of Fish, Wildlife, and Cultural 
Resources 

DOE proposes to modify this 
categorical exclusion to include actions 
undertaken to protect cultural resources. 
These types of actions (such as walking 
a site, visually surveying, and digging 
small, shallow test holes with hand 
tools) are similar to types of actions 
undertaken for wildlife protection and 
would not have the potential to cause 
significant impacts. 

B3.6 Small-Scale Research and 
Development, Laboratory Operations, 
and Pilot Projects 

DOE proposes changes to this 
categorical exclusion for clarity. First, 
DOE proposes to delete the phrase 
‘‘indoor bench-scale research,’’ which 
DOE views as encompassed within 
‘‘small-scale research and development,’’ 
which is more easily understood. DOE 
also proposes to define ‘‘demonstration 
actions’’ in the context of this categorical 
exclusion and the related EA class of 
actions C12 as ‘‘actions that are 
undertaken at a scale to show whether 
a technology would be viable on a larger 
scale and suitable for commercial 
deployment. Demonstration actions 
frequently follow research and 
development and pilot projects that are 
directed at establishing proof of 
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concept.’’ This definition reflects DOE’s 
understanding of the delineation 
between pilot projects and 
demonstration projects that would be 
relevant to the scope of this categorical 
exclusion. 

B3.7 New Terrestrial Infill Exploratory 
and Experimental Wells 

DOE proposes to modify the scope of 
the categorical exclusion. DOE proposes 
to expand the categorical exclusion by 
providing additional examples of 
resources (brine, carbon dioxide, 
coalbed methane, gas hydrate) for which 
exploratory or experimental wells may 
be drilled. For carbon sequestration 
wells, DOE proposes to list examples of 
possible uses, including, but not limited 
to, the study of saline formations, 
enhanced oil recovery, and enhanced 
coalbed methane extraction. DOE also 
proposes to expand the locations where 
the infill wells may be drilled (now only 
in fields with operating wells) to fields 
with properly abandoned wells or 
unminable coal seams. 

DOE proposes to limit this categorical 
exclusion to the terrestrial environment 
and to require that characterization has 
verified a low potential for seismicity, 
subsidence, and contamination of 
freshwater aquifers. 

DOE experience with new infill 
exploratory and experimental (test) oil, 
gas, and geothermal wells continues to 
show that they would not have the 
potential to cause significant impacts. 
DOE experience also shows that the 
potential impacts of infill exploratory 
and test wells for substances such as 
brine, carbon dioxide, coalbed methane, 
and gas hydrate would be similar and 
would not have the potential to cause 
significant impacts under the 
limitations of this proposed categorical 
exclusion. Based on DOE’s experience, 
the proposal to expand the scope of this 
categorical exclusion, subject to the 
proposed additional limitations, would 
not have the potential to cause 
significant impacts. 

DOE is particularly interested in 
receiving comments on the proposed 
revisions to this categorical exclusion. 

B3.8 Outdoor Terrestrial Ecological 
and Environmental Research 

DOE is proposing two new categorical 
exclusions covering small-scale research 
activities in salt water and freshwater 
environments, and those two categorical 
exclusions limit the types of activities 
and their location specifically to protect 
aquatic environments. (See B3.16 for 
research activities in salt water and 
freshwater environments and B5.25 for 
small-scale renewable energy research 
and development and pilot projects in 

salt water and freshwater 
environments.) DOE is therefore 
proposing to clarify that the types of 
covered actions included in B3.8 are 
solely limited to terrestrial 
environments. 

DOE is also proposing to clarify that 
this categorical exclusion includes 
small-scale biomass and biofuels 
research. Given the current focus on the 
development of biomass and biofuel 
production and the need for proof of 
concept research in this area, DOE 
proposes to state explicitly that small 
test plots for energy-related biomass or 
biofuels research (including the use of 
genetically engineered plants) are 
within the scope of this categorical 
exclusion. 

Research using genetically engineered 
plants to be grown specifically for 
biomass production has reached the 
point where field tests are being 
performed outdoors for proof of concept 
purposes. At the same time, residues 
from biotechnology crops such as corn 
and soybeans are being tested as 
feedstocks for biofuel production. Such 
plants are currently regulated by the 
U.S. Department of Agriculture and 
these existing regulatory regimes have 
analyzed the environmental impacts 
resulting from the experimental and 
commercial growth of these crops, so 
there is no need for DOE to analyze 
separately these impacts to show their 
insignificance. DOE has determined that 
a categorical exclusion would be 
appropriate for small field tests, 
provided that the applicant already has 
all the necessary authorizations from the 
U.S. Department of Agriculture and 
received all necessary permissions to 
proceed with the trial. (See the 
Technical Support Document.) 

B3.9 Projects To Reduce Emissions 
and Waste Generation 

This categorical exclusion was 
initially created for demonstration 
actions under DOE’s Clean Coal 
Technology Demonstration Program. 
However, after many years of experience 
with projects that reduce emissions and 
waste generation at existing fossil fuel 
facilities and, more recently, at 
alternative energy facilities, DOE is 
proposing modifications to the 
categorical exclusion for these activities 
regardless of whether or not they are 
part of DOE’s Clean Coal Technology 
Demonstration Program. Specifically, 
DOE is proposing to expand the scope 
of this categorical exclusion to include 
projects to reduce emissions and waste 
generation at alternative fuel (e.g., 
biomass) facilities, in addition to fossil 
fuel facilities. As a result, DOE is 
proposing conforming revisions 

throughout this categorical exclusion 
(e.g., replacing ‘‘coal’’ with ‘‘fuel’’). 
Further, DOE proposes to define fuel to 
include ‘‘coal, oil, natural gas, hydrogen, 
syngas [synthesis gas], and biomass,’’ 
and specifically to exclude nuclear 
fuels. 

Based on its experience with these 
activities, DOE has found that projects 
that demonstrate ways to reduce 
emissions and waste generation at 
existing fossil or alternative fuel 
combustion or utilization facilities 
would not have the potential to cause 
significant impacts. (See the Technical 
Support Document.) DOE also proposes 
to remove from categorical exclusion 
B3.9(a) the 20 percent limitation on test 
treatment of the throughput product 
(solid, liquid, or gas) generated at 
existing, fully operational fuel 
combustion or utilization facilities. 
Although test treatment on a fraction of 
the throughput product (sometimes 
referred to as ‘‘slipstream testing’’) may 
be helpful in evaluating new treatment 
technologies, DOE experience shows 
that test treatment of the entire 
throughput product stream may be 
needed to provide an adequate 
demonstration of the commercial 
viability of technologies that could 
reduce emissions from existing 
facilities. DOE analyses and experience 
show that such test treatment normally 
would not have the potential to cause 
significant impacts under the 
limitations of this categorical exclusion. 

Further, DOE proposes to remove 
from B3.9(c) the two-year limitation on 
the addition or replacement of 
equipment for reduction or control of 
sulfur dioxide, oxides of nitrogen, or 
other regulated substances at existing 
facilities. In DOE’s experience, the 
potential for significant impacts of such 
projects does not depend on the 
duration of the demonstration. 
Moreover, two years may be too short a 
period of time for an adequate 
demonstration of equipment whose 
continued use is likely to be beneficial. 

In addition to the provisions of 
B3.9(c), DOE proposes explicitly to 
include the addition or modification of 
equipment for capture and control of 
carbon dioxide or other regulated 
substances, provided that adequate 
infrastructure is in place to manage such 
substances. The use of such equipment 
offers the potential for environmental 
benefits by providing needed 
information on the costs, operability, 
and reliability of capture technologies 
that could enable their future 
deployment in existing conventional 
coal and other fuel utilization facilities. 
DOE’s knowledge and experience with 
the physical or chemical unit processes 
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that could capture carbon dioxide at 
existing facilities show such processes 
would not have the potential to cause 
significant impacts under the conditions 
specified in the proposed modification 
of this categorical exclusion. 

B3.10 Particle Accelerators 
DOE proposes to modify this 

categorical exclusion by more clearly 
specifying the operating parameters for 
particle accelerators. This categorical 
exclusion currently has only one 
limiting parameter (primary beam 
energy less than approximately 100 
million electron volts (MeV)). DOE’s 
proposed modification would provide 
two additional limiting parameters 
(average beam power less than 
approximately 250 kilowatts (kW) and 
average current of 2.5 milliamperes 
(mA)). The voltage would be allowed to 
increase, as long as the resulting average 
current was 2.5 mA. Such result could 
be accomplished by lowering the power 
(wattage). Alternately, the wattage could 
increase if voltage decreased to result in 
an average current of 2.5 mA. DOE has 
determined that the use of three 
parameters will provide flexibility in 
the application of the categorical 
exclusion, but the actions still would 
not have the potential to cause 
significant impacts. (See the Technical 
Support Document.) 

B3.11 Outdoor Tests and Experiments 
on Materials and Equipment 
Components 

The existing categorical exclusion 
precludes DOE from categorically 
excluding outdoor burn, impact, drop, 
puncture, and similar tests involving 
radiological sources, whether or not 
they were encapsulated. Because 
encapsulated sources can be used safely 
in these types of tests, DOE proposes to 
expand the scope of the categorical 
exclusion to cover their use under 
certain conditions. Specifically, DOE is 
proposing that nondestructive actions 
such as detector/sensor development 
and testing and first responder field 
training, using encapsulated sources 
that contain source, special nuclear, or 
byproduct materials, be included in the 
scope of this categorical exclusion. DOE 
experience demonstrates that such 
activities can be done safely and would 
not have the potential to cause 
significant impacts. 

B3.14 Small-Scale Educational 
Facilities 

DOE proposes a new categorical 
exclusion for the siting, construction or 
modification, operation, and 
decommissioning of small-scale 
educational facilities, including, but not 

limited to, conventional teaching 
laboratories, libraries, classroom 
facilities, auditoriums, museums, 
visitors centers, exhibits, and associated 
offices within or contiguous to a 
previously disturbed or developed area 
(where active utilities and currently 
used roads are readily accessible). Based 
on DOE’s experience, and supported by 
past NEPA analyses, such activities, 
under the limitations provided, would 
not have the potential to cause 
significant impacts. (See the Technical 
Support Document.) 

B3.15 Small-Scale Indoor Research 
and Development Projects Using 
Nanoscale Materials 

DOE proposes a new categorical 
exclusion for the siting, construction, or 
modification, operation, and 
decommissioning of facilities for indoor 
small-scale research and development 
and small-scale pilot projects using 
nanoscale materials, in accordance with 
applicable requirements necessary to 
ensure the containment of any 
biohazardous materials. Construction or 
modification would be within or 
contiguous to an already developed area 
(where active utilities and currently 
used roads are readily accessible). This 
proposed categorical exclusion includes 
activities that are already in the scope 
of B3.6 (Small-scale research and 
development, laboratory operations, and 
pilot projects); however, as part of its 
rulemaking effort, DOE finds it 
appropriate to propose a categorical 
exclusion that specifically addresses 
nanoscale activities. 

DOE has extensive small-scale or 
laboratory-scale experience working 
with engineered (intentionally created, 
rather than natural or incidentally 
formed) nanoscale materials. For 
example, DOE is participating in 
interagency workgroups, such as the 
National Nanotechnology Initiative 
(http://www.nano.gov/html/about/ 
home_about.html), that seek to promote 
responsible research and development 
of nanotechnology, ensure that the 
important benefits to environmental 
protection that nanotechnology may 
offer are realized, and better understand 
any potential risks from exposure to 
nanomaterials in the environment. DOE 
conducts basic research and 
development that supports the National 
Nanotechnology Initiative at its 
nanoscale research centers, in 
accordance with DOE Policy 456.1 (DOE 
P 456.1, Secretarial Policy Statement on 
Nanoscale Safety), and best management 
practices and policies that ensure 
protection of workers and the 
environment, such as DOE Nanoscale 
Science Research Centers: Approach to 

Nanomaterials ES&H, (Rev3a, May 2008) 
(‘‘Approach to Nanomaterial ES&H’’) 
(http://orise.orau.gov/ihos/ 
Nanotechnology/ 
nanotech_DOE_Nanoscale_SC.html). As 
explained in ‘‘Approach to Nanomaterial 
ES&H,’’ ‘‘laboratory-scale’’ research 
excludes those activities whose function 
is to produce commercial quantities of 
materials, as defined in 29 CFR 
1910.1450(b)(2), ‘‘Occupational 
Exposure to Hazardous Chemicals in 
Laboratories, Definitions.’’ 

Laboratory-scale experimentation 
with nanoscale materials has been the 
subject of four DOE EAs, in which the 
Department has analyzed the 
construction and operation of 
nanomaterials facilities. DOE has 
determined that, with appropriate 
controls in place (as specified in the 
proposed categorical exclusion and 
described above), these activities would 
not have the potential to cause 
significant impacts. (See the Technical 
Support Document.) 

DOE is particularly interested in 
receiving comments on this proposed 
categorical exclusion. 

B3.16 Research Activities in Salt 
Water and Freshwater Environments 

DOE proposes a new categorical 
exclusion for small-scale, temporary 
surveying, site characterization, and 
research actions to be performed in salt 
water and freshwater environments. 
DOE proposes limiting the actions 
covered by this categorical exclusion to 
the acquisition of rights-of-way, 
easements, and temporary use permits; 
data collection, environmental 
monitoring, and nondestructive research 
programs; resource evaluation activities; 
collection of various types of data and 
samples; installation of monitoring and 
recording devices; installation of 
equipment for flow testing of existing 
wells; and ecological and environmental 
research in a small area. 

DOE proposes specifically to exclude 
the construction or installation of 
permanent facilities or devices and to 
exclude the drilling of resource 
exploration or extraction wells. In 
addition, DOE has included several 
limits on the type, scope, and location 
of covered actions to protect the aquatic 
environment from potential significant 
impacts. 

DOE proposes to limit the covered 
actions in this categorical exclusion 
through the following conditions. 
Covered actions under this categorical 
exclusion would be conducted in 
accordance with, where applicable, an 
approved spill prevention, control, and 
response plan, and would incorporate 
appropriate control technologies and 
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best management practices. 
Furthermore, none of the above 
activities would occur within the 
boundary of an established marine 
sanctuary or wildlife refuge, a 
governmentally proposed marine 
sanctuary or wildlife refuge, or a 
recognized area of high biological 
sensitivity, or outside those areas if the 
activities would have the potential to 
cause significant impacts within those 
areas. Additionally, no permanent 
facilities or devices would be 
constructed or installed. The categorical 
exclusion also lists other factors, 
specific to aquatic environments, to be 
considered by proponents of covered 
actions before applying this categorical 
exclusion to ensure that the activities 
would not have the potential to cause 
significant impacts. 

DOE has determined that, subject to 
the proposed limitations, the activities 
would not have the potential to cause 
significant impacts. DOE is particularly 
interested in receiving comments on 
this categorical exclusion due to 
heightened sensitivity to activities in 
the salt water environment in light of 
recent oil-related incidents. (See the 
Technical Support Document.) 

Categorical Exclusions Applicable to 
Power Resources (B4) 

DOE proposes to make a number of 
recurring changes to the categorical 
exclusion provisions applicable to 
power resources. In reference to adding 
electric power resources (such as wind 
farms) into an electric power system, 
DOE proposes to use the term 
‘‘interconnection’’ rather than the term 
‘‘integration’’ now used in its existing 
classes of actions. ‘‘Interconnection’’ is 
the current term used in the electric 
transmission field for such actions. 
DOE, therefore, proposes changes to the 
following provisions: B4.1, B4.11, 
B4.12, B4.13. 

DOE proposes to delete references to 
‘‘main transmission system’’ in its 
existing classes of actions as 
unnecessary because DOE actions 
would only apply to its own 
transmission system. DOE, therefore, 
proposes changes to the following 
provisions: B4.11, B4.12. 

DOE proposes to add pipeline rights- 
of-way as locations where actions could 
occur that are now categorically 
excluded or proposed for categorical 
exclusion in previously developed or 
disturbed transmission line rights-of- 
way. The impacts from siting, 
constructing, operating, or 
decommissioning actions in these linear 
rights-of-way are essentially similar. 
DOE, therefore, proposes changes to the 
following provisions: B4.7, B4.12. (DOE 

also proposes a similar change to EA 
class of actions C4.) 

B4.1 Contracts, Policies, and 
Marketing and Allocation Plans for 
Electric Power 

DOE proposes to simplify the 
description of the scope of this 
categorical exclusion, without changing 
the scope. The categorical exclusion 
would still apply to electric power 
contracts, policies, and plans that do not 
involve a new generation resource and 
do not involve changes in the normal 
operating limits of existing generation 
resources. DOE proposes to delete the 
existing reference to ‘‘excess electric 
power’’ as unnecessary as it simply 
applies to power that is available for 
transmission. DOE is proposing changes 
to its corresponding classes of actions 
for EAs (C7) and EISs (D7), as discussed 
below in Section IV.F and IV.G, 
respectively. 

DOE is particularly interested in 
receiving comments on the proposed 
revisions to this categorical exclusion. 

B4.4 Power Marketing Services and 
Activities 

DOE proposes to clarify this 
categorical exclusion by adding ‘‘power 
management activities’’ to its existing 
categorical exclusion for power 
marketing services to indicate that the 
activities that are appropriately 
categorically excluded do not 
necessarily need to be taken in the 
context of marketing power. The 
existing categorical exclusion was 
established based on the experience of 
DOE’s power marketing administrations, 
but has been appropriately applied 
recently by other elements of the 
Department, for example, in evaluating 
actions under the American Recovery 
and Reinvestment Act. The proposed 
change would provide transparency to 
DOE’s application of this categorical 
exclusion, and DOE has determined that 
the covered actions would not have the 
potential to cause significant impacts. 

B4.6 Additions and Modifications to 
Transmission Facilities 

DOE proposes to add ‘‘load shaping 
projects (such as the installation and use 
of flywheels and battery arrays)’’ to the 
list of example actions in this 
categorical exclusion. With the wider 
deployment and accompanying 
improvement in load shaping 
technologies, DOE’s experience 
indicates that these actions fit within 
the scope of this categorical exclusion. 

B4.7 Fiber Optic Cable 
DOE proposes that certain actions 

associated with adding fiber optic cable 

to transmission facilities (such as vaults 
and pulling and tensioning sites) be 
within the scope of this categorical 
exclusion with certain limitations. DOE 
has found that it is often necessary to 
place vaults and pulling and tensioning 
sites outside of rights-of-way. DOE has 
determined that, if vaults or such sites 
are in nearby previously disturbed or 
developed areas, they would not have 
the potential to cause significant 
environmental impact. 

B4.9 Multiple Use of Transmission 
Line Rights-of-Way 

DOE proposes to add examples of 
crossing agreements affecting a 
transmission facility’s rights-of-way that 
DOE has determined are in the scope of 
this categorical exclusion, namely 
natural gas pipelines, communications 
cables, and roads. 

B4.10 Removal of Electric 
Transmission Lines and Substations 

DOE proposes to add ‘‘abandonment’’ 
and ‘‘restoration’’ of rights-of-way to the 
list of activities in this categorical 
exclusion, because DOE has determined 
that these actions, which generally 
follow the removal of electric 
transmission lines and substations, 
would not have the potential to cause 
significant impacts. 

B4.11 Electric Power Substations and 
Interconnection Facilities 

DOE proposes to add interconnection 
facilities to its categorical exclusion for 
construction or modification of electric 
power substations because the facilities 
have similar equipment and function. 
Substations switch, step down, or 
regulate voltage of electricity being 
transmitted, and may serve as controls 
and transfer points on a transmission 
system; interconnection facilities add 
electric power resources to transmission 
systems through similar functions. 

DOE proposes that actions under this 
categorical exclusion, instead of being 
limited to those that do not interconnect 
a new generation resource (under the 
existing categorical exclusion), be 
limited to interconnecting new 
generation resources that meet two 
conditions: The new generation 
resource (1) would be eligible for 
categorical exclusion under the DOE 
NEPA regulations (that is, under 
proposed categorical exclusions for 
combined heat and power or 
cogeneration systems (B5.14), solar 
energy (B5.16 and B5.17), wind energy 
(B5.18), biomass power plants (B5.20), 
methane gas recovery and utilization 
systems (B5.21) and drop-in 
hydroelectric systems (B5.24)), and (2) 
would be equal to or less than 50 
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average megawatts (which is considered 
a major resource under the Northwest 
Power Act). 

DOE is also proposing to delete 
actions regarding construction, 
upgrading, or rebuilding transmission 
lines from this categorical exclusion 
because substation actions do not 
necessarily involve transmission line 
actions. Categorically excluded 
transmission line actions are addressed 
in proposed B4.12 and B4.13. 

DOE is proposing to delete the 
restriction that facilities under this 
categorical exclusion be limited to no 
more than 230 kilovolts because DOE 
has determined that voltage of a 
substation or interconnection facility is 
not a determinant of the potential for 
significant environmental impacts. 

In response to the Department’s 
December 2009 Request for Information, 
one commentor suggested that DOE 
categorically exclude modifications and 
upgrades to existing substations to 
accommodate electricity generated from 
renewable energy sources, to the extent 
that an upgrade does not increase the 
overall capacity of the substation or the 
disturbed areas associated with the 
substation, noting that additional 
capacity is needed at substations 
throughout the electric grid. DOE notes 
that it is proposing to delete the 
restriction that facilities under this 
categorical exclusion be limited to no 
more than 230 kilovolts. 

DOE is particularly interested in 
receiving comments on the proposed 
revisions to this categorical exclusion. 

B4.12 Construction of Transmission 
Lines 

DOE proposes to incorporate within 
the scope of categorical exclusion B4.12 
an action currently addressed in the 
existing categorical exclusion B4.11, 
that is ‘‘relocation of existing electric 
transmission lines approximately 20 
miles in length or less.’’ By doing so, 
transmission line construction and 
rebuilding activities will be 
consolidated in categorical exclusions 
B4.12 and B4.13, rather than also 
included in categorical exclusion B4.11, 
which predominantly relates to 
substations and interconnection 
facilities. DOE’s long-term experience 
with electric transmission line 
construction indicates that the 
approximately 10-mile limit for 
categorical exclusion of transmission 
line construction outside of a previously 
disturbed or developed right-of-way, 
and the approximately 20-mile limit for 
categorical exclusion of transmission 
line in a previously disturbed right-of- 
way, have been reliable guides to the 

appropriate level of NEPA review for 
the actions. 

DOE proposes that actions under this 
categorical exclusion, instead of being 
limited to those that do not interconnect 
a new generation resource (as under the 
existing categorical exclusion), be 
limited to interconnecting new 
generation resources that meet the two 
conditions discussed with respect to 
categorical exclusion B4.11. 

In response to the Department’s 
December 2009 Request for Information, 
one commentor suggested that the 
addition of transmission lines to 
existing transmission line or pipeline 
rights-of-way be categorically excluded. 
The commentor noted that additional 
transmission capacity is required to 
move electricity generated by renewable 
resources to population centers and that 
adding that capacity in an existing right- 
of-way will have very little 
environmental impact. DOE agrees and 
does not restrict the addition of 
transmission lines to an existing 
transmission or pipeline right-of-way if 
the limitations specified in the 
categorical exclusion are met. 

DOE is particularly interested in 
receiving comments on the proposed 
revisions to this categorical exclusion. 

B4.13 Upgrading and Rebuilding 
Existing Transmission Lines 

DOE proposes to continue to 
categorically exclude the upgrading and 
rebuilding of existing transmission lines 
of approximately 20 miles in length or 
less (including minor relocations of 
small segments of such lines), as under 
the existing categorical exclusion B4.13. 
DOE also proposes to categorically 
exclude the use of the upgraded or 
rebuilt lines for the interconnection of 
new generation resources that meet the 
two conditions discussed with respect 
to categorical exclusion B4.11. Further, 
DOE proposes to delete the purposes for 
which minor relocations of the existing 
line may occur. 

DOE is particularly interested in 
receiving comments on the proposed 
revisions to this categorical exclusion. 

Categorical Exclusions Applicable to 
Conservation, Fossil, and Renewable 
Energy Activities (B5) 

B5.1 Actions To Conserve Energy or 
Water 

In B5.1, DOE proposes four types of 
changes to the existing categorical 
exclusion: (1) Adding examples to better 
represent the type of energy 
conservation actions, including those 
for which DOE provides financial 
assistance, that fall within the scope of 
this categorical exclusion, (2) adding 

actions to conserve water, (3) deleting 
reference to renewable energy research 
and development because DOE is 
proposing separate categorical 
exclusions for those actions (under 
B5.15 and B5.25 below), and (4) 
including new B5.1(b). 

In B5.1(a), DOE proposes to clarify the 
scope of the categorical exclusion by 
providing additional examples of 
conservation actions similar in nature to 
the existing examples, such as 
weatherization, energy efficiency for 
vehicles and transportation (such as 
fleet change out), power storage (such as 
flywheels and batteries, generally less 
than 10 MW), and transportation 
management systems (such as traffic 
signal control systems). DOE’s 
experience with these proposed covered 
actions demonstrate that they fit within 
the scope of the categorical exclusion. In 
addition, to ensure that the categorical 
exclusion would not encompass actions 
with potentially significant impacts on 
the human environment, DOE proposes 
to clarify that the actions include 
building renovations or new structures, 
provided that they occur in a previously 
disturbed or developed area. Also, DOE 
proposes to clarify that the categorical 
exclusion could also involve actions in 
the academic or institutional sectors. 

In B5.1(b), DOE proposes to include 
rulemakings that establish energy 
conservation standards in the scope of 
this categorical exclusion. DOE has 
prepared numerous EAs and FONSIs for 
rulemakings that establish energy 
conservation standards for consumer 
products and industrial equipment and 
has determined that, within the 
limitations on the scope of actions that 
could be taken under the proposed 
categorical exclusion, establishment of 
such standards would not have the 
potential to cause significant impacts. 
The limitations on scope of actions 
concern changes in manufacturing 
infrastructure, uses of available 
resources, disposal, and energy 
consumption. (See the Technical 
Support Document.) 

DOE is particularly interested in 
receiving comments on B5.1(b) of this 
categorical exclusion. 

B5.2 Modifications to Pumps and 
Piping 

DOE proposes to broaden the scope of 
this categorical exclusion by not 
limiting it to oil, gas, and geothermal 
facilities, but by providing examples of 
materials that could be conveyed by 
pump and piping configurations (that is, 
by adding as examples, air, brine, 
carbon dioxide, produced water, steam, 
and water to the currently listed 
materials). DOE also proposes to clarify 
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that the existing reference to ‘‘gas’’ 
includes natural gas, hydrogen gas, and 
nitrogen gas. DOE has determined that 
the environmental impacts resulting 
from modifications to pump and piping 
configurations on systems conveying 
such materials would be similar to 
impacts from modifications to the pump 
and piping configurations on systems 
carrying the existing categorically 
excluded materials. DOE’s experience 
with these materials has demonstrated 
that modifying such pump and piping 
configurations would not have the 
potential to cause significant impacts. 

B5.3 Modification or Abandonment of 
Wells 

DOE proposes to broaden the scope of 
this categorical exclusion for storage 
and injection wells by not limiting the 
wells to those for oil, brine, geothermal, 
and gas wells, but by adding these wells 
as examples: Carbon dioxide, coalbed 
methane, and gas hydrate wells. DOE’s 
experience has demonstrated that 
actions associated with the modification 
and abandonment (including plugging) 
of carbon dioxide and similar wells 
normally do not have the potential to 
cause significant impacts. DOE is 
proposing to limit use of the categorical 
exclusion to situations where there is 
low potential for seismicity, subsidence, 
and contamination of freshwater 
aquifers and where the actions are 
otherwise consistent with best practices 
and DOE protocols, including those that 
protect against uncontrolled releases of 
harmful materials. DOE is also 
proposing to clarify that ‘‘gas’’ in the 
existing categorical exclusion refers to 
natural gas. 

B5.4 Repair or Replacement of 
Pipelines 

DOE proposes to broaden the scope of 
this categorical exclusion by not 
limiting it to actions including oil, 
produced water, brine, and geothermal 
pipelines, but also to exclude repair and 
replacement actions on pipelines 
carrying materials similar in nature 
(such as air, carbon dioxide, hydrogen 
gas, natural gas, nitrogen gas, steam, and 
water). In DOE’s experience, the 
conveyance of the proposed additional 
materials similar to those currently 
categorically excluded normally does 
not pose a potential to cause significant 
impacts. DOE also proposes to clarify 
that upgrading, rebuilding, and minor 
relocation may be involved in repair or 
replacement of pipelines. Further, DOE 
proposes to list Army Corps of Engineer 
permits as one type of requirement that 
may apply to these actions, while also 
acknowledging that there may be others. 

B5.5 Short Pipeline Segments 
DOE proposes to broaden the scope of 

this categorical exclusion by not 
limiting it to oil, steam, geothermal or 
natural gas resources, but by providing 
additional examples (air, brine, carbon 
dioxide, hydrogen gas, nitrogen gas, 
produced water, and water) of materials 
potentially conveyed by pipeline 
segments under this categorical 
exclusion. The potential impacts 
resulting from pipelines conveying the 
additional materials would be similar to 
those from the existing categorically 
excluded materials. DOE’s experience 
conveying these materials has 
demonstrated that they would not have 
the potential to cause significant 
impacts. 

DOE further proposes to remove the 
limitation that pipelines must be within 
a single industrial complex. DOE 
proposes to remove that limitation 
because potential impacts do not 
depend on whether the action is 
conducted within an arbitrary 
boundary. DOE is therefore proposing to 
replace the reference to ‘‘DOE facilities’’ 
with references to ‘‘existing source 
facilities’’ and ‘‘existing receiving 
facilities.’’ Categorically excluded 
actions are limited to short pipelines, 
which DOE proposes be generally less 
than 20 miles in length in previously 
developed or disturbed areas. 

B5.6 Oil Spill Cleanup 
DOE is proposing to clarify that the 

National Oil and Hazardous Substances 
Pollution Contingency Plan is not 
necessarily the only applicable 
requirement for oil spill cleanup by 
making this an example of an applicable 
requirement. 

B5.7 Import or Export Natural Gas, 
With Operational Changes 

DOE proposes to add disapprovals to 
the current scope (approvals) for 
consistency with existing classes of 
actions C13, D8, and D9. 

B5.8 Import or Export Natural Gas, 
With New Cogeneration Powerplant 

DOE proposes to add disapprovals to 
the current scope (approvals) for 
consistency with existing classes of 
actions C13, D8, and D9. DOE proposes 
to include in the scope of this 
categorical exclusion pipelines 
generally less than 20 miles in length in 
previously disturbed or developed 
rights-of-way. 

B5.10 Certain Permanent Exemptions 
for Existing Electric Powerplants 

DOE proposes to delete two references 
to provisions of the Powerplant and 
Industrial Fuel Use Act as those 

provisions have been deleted from the 
Act. 

B5.12 Workover of Existing Wells 
DOE proposes to broaden the scope of 

this categorical exclusion by not 
limiting it to oil, gas, and geothermal 
wells, but by providing additional 
examples (brine, carbon dioxide, 
coalbed methane and gas hydrate) of 
wells that could be restored to 
functionality. DOE’s experience with 
these materials has demonstrated that 
the potential impacts would be similar 
in nature to the impacts of wells using 
materials named in the existing 
categorical exclusion and that workover 
of such wells would not have the 
potential to cause significant impacts. In 
addition, DOE is proposing to limit use 
of the categorical exclusion to situations 
where there is low potential for 
seismicity, subsidence, and 
contamination of freshwater aquifers, 
and where the actions are otherwise 
consistent with best practices and DOE 
protocols, including those that protect 
against uncontrolled releases of harmful 
materials. DOE is also proposing to 
clarify that ‘‘gas’’ in the existing 
categorical exclusion refers to ‘‘natural 
gas.’’ 

B5.13 Experimental Wells for the 
Injection of Small Quantities of Carbon 
Dioxide 

DOE proposes a new categorical 
exclusion for experimental wells for the 
injection of small quantities of carbon 
dioxide in locally characterized 
geologically secure storage formations at 
or near existing carbon dioxide sources. 
The activities encompassed in the new 
proposed categorical exclusion are 
intended to help determine the 
suitability of geological formations for 
large-scale sequestration, as information 
from small-scale projects can be used to 
ensure that commercial-scale projects 
can be conducted safely and in an 
environmentally sound manner. 

The proposed categorical exclusion is 
supported by DOE’s National Energy 
Technology Laboratory’s experience 
with carbon sequestration wells, 
through DOE-directed research projects 
and collaboration with the nationwide 
network of regional carbon 
sequestration partnerships tasked with 
determining the best technologies for 
carbon capture, storage, and 
sequestration. Through this work, DOE 
has gained substantial experience with 
small-scale carbon sequestration, 
showing that these projects can be 
managed safely and would not have the 
potential to cause significant impacts. In 
addition, the proposed categorical 
exclusion is supported by FONSIs for 
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three DOE EAs for projects with scales 
ranging up to one million tons of carbon 
dioxide over the lifetime of the project 
(typically one to four years). 

Based on experience with small-scale 
projects, DOE proposes that the 
injection of carbon dioxide under this 
categorical exclusion be limited to, in 
aggregate, less than 500,000 tons over 
the duration of a project. In addition, 
DOE also proposes a number of 
conditions that the project must meet in 
order for the activity to be categorically 
excluded. For example, the proposed 
categorical exclusion would require that 
characterization has verified a low 
potential for seismicity, subsidence, and 
contamination of freshwater aquifers. 
DOE’s proposed limitations will ensure 
that injection of carbon dioxide at this 
scale would not have significant 
impacts. (See the Technical Support 
Document.) 

DOE is particularly interested in 
receiving comments on this categorical 
exclusion, including the limit of 
500,000 tons of carbon dioxide over the 
duration of the project. 

B5.14 Combined Heat and Power or 
Cogeneration Systems 

DOE proposes a new categorical 
exclusion for the conversion to, and 
replacement or modification of, 
combined heat and power or 
cogeneration systems at existing 
facilities provided that the action would 
not have the potential to cause a 
significant increase in the quantity or 
rate of air emissions and would not have 
the potential to cause significant 
impacts to water resources. 

DOE has determined that combined 
heat and power or cogeneration system 
activities under this categorical 
exclusion, when subject to the proposed 
limitations, would not have the 
potential to cause significant impacts 
because (1) these systems would be 
modifications to existing systems, and 
thus generally would not involve more 
than minor changes to facility footprints 
and do not involve major new 
construction, and (2) these systems 
would improve operating efficiency 
(such as making use of otherwise waste 
heat) and thus would be designed to 
lessen potential impacts. 

B5.15 Small-Scale Renewable Energy 
Research and Development and Pilot 
Projects 

As part of DOE’s proposal to clarify 
and focus existing categorical exclusion 
B5.1 on energy efficiency and 
conservation actions (including research 
and development-related actions), DOE 
proposes a separate categorical 
exclusion for small-scale renewable 

energy research and development and 
pilot projects. In doing so, DOE 
proposes to limit the covered actions to 
those in previously disturbed and 
developed areas and to emphasize that 
such actions would be in accordance 
with applicable requirements and 
incorporate appropriate controls and 
practices. See also B5.25 for small-scale 
renewable energy research and 
development and pilot projects in salt 
water and freshwater environments. 

In addition, this proposal is 
responsive to a commentor’s suggestion 
to have a categorical exclusion for 
small-scale pilot projects for renewable 
energy generation, modeled on DOE’s 
existing categorical exclusion B6.2 for 
pilot-scale waste collection and 
treatment facilities. 

DOE is particularly interested in 
receiving comments on this categorical 
exclusion. 

B5.16–B5.24 
As part of DOE’s proposal to clarify 

and focus existing categorical exclusion 
B5.1 on energy efficiency and 
conservation actions, and in response to 
commentors’ suggestions to include 
more explicitly renewable energy 
technologies, DOE is proposing several 
new categorical exclusions. DOE 
proposes eight new categorical 
exclusion classes of actions involving 
renewable energy technologies, as 
described below. The proposed 
categorical exclusions apply to the 
installation, modification, operation, 
and removal of small-scale, 
commercially available renewable 
energy technologies. DOE proposes to 
specify conditions by technology (e.g., 
wind) to ensure appropriate limitations, 
but does not generally set limits on 
energy output because DOE experience 
and data review suggest that the 
potential for significant impacts is more 
closely related to the site selected for a 
renewable energy project and the 
interaction of resources at a selected site 
with the renewable technology. DOE has 
proposed specific limitations for these 
categorical exclusions to ensure that any 
renewable energy technology project 
that would have the potential to cause 
significant impacts to particular 
resources would be identified as outside 
the scope of the categorical exclusion. 
Further, DOE proposes one new class of 
actions involving electric vehicle 
charging stations. 

The proposed categorical exclusions 
in B5.16–B5.24 identify many of the 
types of projects for which DOE has 
made categorical exclusion 
determinations based on existing 
categorical exclusion B5.1. The actions 
listed in these proposed categorical 

exclusions are also consistent with 
categorical exclusions promulgated by 
other Federal agencies, EAs and FONSIs 
prepared by DOE and other Federal 
agencies, the opinions of subject matter 
experts, and private sector experience 
developing and deploying renewable 
energy technologies. DOE has 
determined that the activities under 
these categorical exclusions, when 
subject to the proposed limitations, 
would not have the potential to cause 
significant impacts because the 
categorical exclusions apply specifically 
to systems that are: (1) Located on or 
adjacent to existing structures, or on 
previously developed or disturbed land, 
(2) sited in accordance with local land 
use and zoning requirements, and (3) 
designed to incorporate appropriate 
control technologies and best 
management practices to lessen 
potential impacts. 

The proposed categorical exclusions 
are responsive to the numerous 
suggestions that DOE received, both 
from within DOE and in response to its 
December 2009 Request for Information, 
to include explicitly renewable energy 
technologies and associated equipment 
in its categorical exclusions. Several 
commentors also suggested that DOE 
categorically exclude actions intended 
to ‘‘co-locate renewables’’ or to support 
‘‘distributed generation projects.’’ These 
suggestions describe similar actions 
that: (1) Support the operation of an 
existing facility by providing a 
renewable energy source on-site, (2) 
would be compatible with existing land 
use, and (3) would require minimal to 
no expansion of the footprint of an 
existing facility. As a result, DOE’s 
review of available data led it to propose 
to exclude select small-scale, renewable 
energy technology projects, under 
specified proposed conditions, for the 
purpose of providing a renewable 
energy generation capability to existing 
facilities (specifically, B5.16–B5.21). 

B5.16 Solar Photovoltaic Systems 
The actions listed in categorical 

exclusion B5.16 apply to the 
installation, modification, operation, 
and removal of commercially available 
solar photovoltaic systems located on a 
building or other existing structure (e.g., 
covered parking facility), or on land 
generally comprising less than 10 acres. 
The actions listed are consistent with 
DOE and other Federal agency 
experience with ‘‘co-located’’ solar 
photovoltaic energy projects generally 
comprising less than 10 acres within a 
previously disturbed or developed area, 
categorical exclusion determinations 
DOE has made based on existing 
regulations, categorical exclusions 

VerDate Mar<15>2010 19:34 Dec 30, 2010 Jkt 223001 PO 00000 Frm 00018 Fmt 4701 Sfmt 4702 E:\FR\FM\03JAP2.SGM 03JAP2jle
nt

in
i o

n 
D

S
K

J8
S

O
Y

B
1P

R
O

D
 w

ith
 P

R
O

P
O

S
A

LS
2



231 Federal Register / Vol. 76, No. 1 / Monday, January 3, 2011 / Proposed Rules 

promulgated by other Federal agencies, 
EAs and FONSIs prepared by DOE and 
other Federal agencies, and the opinions 
of subject matter experts. (See the 
Technical Support Document.) 

DOE has determined that the solar 
photovoltaic system activities under this 
categorical exclusion, when subject to 
proposed limitations, would not have 
the potential to cause significant 
impacts because (1) these are systems 
located on or adjacent to existing 
structures, or on previously developed 
or disturbed land, and thus generally 
involve no more than minor changes to 
facility footprints and do not involve 
major new construction, and (2) these 
systems generally would support the 
operation of an existing facility (e.g., 
providing an on-site, renewable 
electricity generation source). Such 
activities also may serve to lessen 
potential air emissions impacts when 
compared to electricity generated by 
fossil fuel (e.g., coal) sources. 

DOE is particularly interested in 
receiving comments on this categorical 
exclusion. 

B5.17 Solar Thermal Systems 

DOE proposes a new categorical 
exclusion for the installation, 
modification, operation, and removal of 
commercially available small-scale solar 
thermal systems (e.g., solar hot water 
systems) at an existing facility or on 
land generally comprising less than 10 
acres within a previously disturbed or 
developed area. These actions are 
consistent with categorical exclusion 
determinations DOE has made based on 
existing regulations and EAs and 
FONSIs prepared by DOE. (See the 
Technical Support Document.) 

DOE has determined that the solar 
thermal system activities under this 
categorical exclusion, when subject to 
proposed limitations, would not have 
the potential to cause significant 
impacts because (1) these are small- 
scale systems located on or contiguous 
to an existing building, or in a 
previously developed or disturbed area, 
and thus generally involve no more than 
minor changes to facility footprints and 
do not involve major new construction, 
and (2) these systems generally would 
support the operation of an existing 
building (e.g., providing an on-site, 
renewable source of energy for heat). 
Such activities also may serve to lessen 
potential air emissions impacts when 
compared to electricity generated by 
fossil fuel (e.g., coal) sources. 

DOE is particularly interested in 
receiving comments on this categorical 
exclusion. 

B5.18 Wind Turbines 

DOE proposes a new categorical 
exclusion for the installation, 
modification, operation, and removal of 
small (i.e., generally 200 feet in height 
or less when measured from ground to 
maximum vertical blade rotation), 
commercially available wind turbines. 
Such turbines must be located within 
previously disturbed or developed 
areas; more than 10 miles from an 
airport or aviation navigation aid; and 
more than 1.5 nautical miles from 
National Weather Service or Federal 
Aviation Administration Doppler 
weather radar. Also such turbines must 
not have the potential to cause 
significant impacts to bird or bat species 
and must be appropriately designed and 
located so as to not cause significant 
impacts to persons (e.g., noise or 
shadow flicker). These actions are 
consistent with categorical exclusion 
determinations DOE has made based on 
existing regulations, EAs and FONSIs 
prepared by DOE and other Federal 
agencies, and the opinions of subject 
matter experts. (See the Technical 
Support Document.) 

DOE has determined that the 
activities under this categorical 
exclusion, when subject to proposed 
limitations, would not have the 
potential to cause significant impacts 
because (1) these are small-scale wind 
turbines located within a previously 
developed or disturbed area, and thus 
generally involve no more than minor 
changes to an existing footprint and do 
not involve major new construction, and 
(2) these systems generally would 
support improved operation of an 
existing facility (e.g., providing an on- 
site, renewable source of energy for 
electricity). Such activities also may 
serve to lessen potential air emissions 
impacts when compared to electricity 
generated by fossil fuel (e.g., coal) 
sources. 

DOE is particularly interested in 
receiving comments on this categorical 
exclusion. 

B5.19 Ground Source Heat Pumps 

DOE proposes a new categorical 
exclusion for commercially available, 
small-scale ground source heat pumps, 
designed to include appropriate leakage 
and contaminant control measures (e.g., 
grouting) to support the operation of 
single facilities (e.g., a school) or 
contiguous facilities (e.g., an office 
complex), and sited only in previously 
disturbed and developed areas where 
associated activities (e.g., drilling or 
geothermal water discharge) are 
regulated by a local, regional, or State 
authority. The actions listed in this 

proposed categorical exclusion are 
consistent with categorical exclusion 
determinations DOE has made based on 
existing regulations, categorical 
exclusions promulgated by other 
Federal agencies, and EAs and FONSIs 
prepared by DOE. (See the Technical 
Support Document.) 

DOE has determined that the ground 
source heat pump system activities 
under this categorical exclusion, when 
subject to the proposed limitations, 
would not have the potential to cause 
significant impacts because (1) these are 
systems located within or adjacent to 
existing structures, or on previously 
developed or disturbed land, and thus 
generally involve no more than minor 
changes to facility footprints and do not 
involve major new construction, and (2) 
these systems generally would support 
the operation of an existing facility (e.g., 
providing an on-site, renewable heating 
or cooling source) that would serve to 
lessen potential air emissions impacts 
when compared to energy provided by 
traditional fossil fuel (e.g., coal) sources. 
DOE has proposed limitations for this 
categorical exclusion to ensure that any 
project that may result in a significant 
change in subsurface temperature would 
be outside the scope of the categorical 
exclusion. 

DOE is particularly interested in 
receiving comments on this categorical 
exclusion. 

B5.20 Biomass Power Plants 
DOE proposes a new categorical 

exclusion for small-scale biomass power 
plants, designed using commercially 
available technologies for an average 
energy output of 10 megawatts, to 
support the operation of single facilities 
(e.g., a school) or contiguous facilities 
(e.g., an office complex), and sited 
within previously disturbed and 
developed areas. The actions listed in 
this proposed categorical exclusion are 
consistent with EAs and FONSIs 
prepared by DOE. (See the Technical 
Support Document.) 

DOE has determined that the 
activities covered by this categorical 
exclusion, when subject to the proposed 
limitations, would not have the 
potential to cause significant impacts 
because (1) these are systems located 
within or adjacent to existing structures, 
or within previously developed or 
disturbed areas, and thus generally 
involve no more than minor changes to 
facility footprints or land use, and (2) 
these systems generally would support 
the operation of an existing building or 
contiguous facilities (e.g., providing an 
on-site, renewable electricity generation 
source). Such activities also may serve 
to lessen potential air emissions impacts 
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when compared to electricity generated 
by fossil fuel (e.g., coal) sources. DOE 
has proposed limitations for this 
categorical exclusion to ensure that any 
project that may result in a significant 
increase in the quantity or rate of air 
emissions or have the potential to cause 
significant impacts to water resources 
would be outside the scope of the 
categorical exclusion. 

DOE is particularly interested in 
receiving comments on this categorical 
exclusion. 

B5.21 Methane Gas Recovery and 
Utilization Systems 

DOE proposes a new categorical 
exclusion for the installation, 
modification, operation, and removal of 
commercially available methane gas 
recovery and utilization systems on or 
contiguous to an existing landfill or 
wastewater treatment plant, or within a 
previously disturbed and developed 
area. The actions listed in this proposed 
categorical exclusion are consistent with 
categorical exclusion determinations for 
methane gas recovery and utilization 
technologies that DOE has made based 
on existing regulations. 

DOE has determined that the methane 
recovery and utilization system 
activities under this categorical 
exclusion, when subject to the proposed 
limitations, would not have the 
potential to cause significant impacts 
because (1) these are modifications to 
existing waste disposal or treatment 
facilities, and thus generally involve no 
more than minor changes to facility 
footprints and do not involve major new 
construction, and (2) these 
modifications generally would improve 
operating efficiency (e.g., making use of 
otherwise waste gas for energy 
production at existing facilities) and 
thus would be designed to lessen 
potential impacts. Such activities also 
may serve to lessen potential air 
emissions impacts when compared to 
electricity generated by fossil fuel (e.g., 
coal) sources. DOE has proposed 
limitations for this categorical exclusion 
to ensure that any project that may 
result in a significant increase in 
quantity or rate of air emissions would 
be outside the scope of the categorical 
exclusion. 

B5.22 Alternative Fuel Vehicle Fueling 
Stations 

DOE proposes a new categorical 
exclusion for the installation, 
modification, operation, and removal of 
fueling stations for compressed natural 
gas, hydrogen, ethanol or other 
commercially available biofuels that are 
located on the site of a current or former 
fueling station, or in a previously 

disturbed or developed area controlled 
by the owner of the existing facility and 
vehicle fleet the station is meant to 
service. The actions listed in this 
proposed categorical exclusion are 
consistent with categorical exclusion 
determinations DOE has made based on 
existing regulations for alternative fuel 
vehicle fueling technologies and an EA 
and FONSI prepared by DOE. (See the 
Technical Support Document.) 

DOE has determined that the 
alternative vehicle fueling system 
activities under this categorical 
exclusion, when subject to proposed 
limitations, would not have the 
potential to cause significant impacts 
because these are systems located at 
existing stations, or on previously 
developed or disturbed land, and thus 
generally involve no more than minor 
changes to facility footprints and do not 
involve major new construction. These 
systems would support the operation 
and use of alternative fuel vehicles (e.g., 
providing the fueling infrastructure 
necessary to support the use of vehicles 
run on alternative fuels). Such activities 
also may serve to lessen potential air 
emissions impacts when compared to 
traditional fossil fuel combustion engine 
vehicles. 

B5.23 Electric Vehicle Charging 
Stations 

DOE proposes a new categorical 
exclusion for the installation, 
modification, operation, and removal of 
electric vehicle stations within a 
previously disturbed or developed area. 
The actions listed in this proposed 
categorical exclusion are consistent with 
categorical exclusion determinations 
DOE has made based on existing 
regulations. 

DOE has determined that the electric 
vehicle charging station activities under 
this categorical exclusion, when subject 
to proposed limitations, would not have 
the potential to cause significant 
impacts because these are systems 
located on previously developed or 
disturbed land, and thus generally do 
not involve major new construction. 
These systems would support the use of 
electric vehicles (e.g., providing 
infrastructure necessary to support 
current and future use of electric 
vehicles). Such activities also may serve 
to lessen potential air emissions impacts 
when compared to traditional fossil fuel 
combustion engine vehicles. 

B5.24 Drop-in Hydroelectric Systems 
DOE proposes a new categorical 

exclusion for the installation, 
modification, operation, and removal of 
commercially available small-scale, 
drop-in, run-of-the-river hydroelectric 

systems where there would not be the 
potential for significant impacts to 
threatened and endangered species or 
significant impacts on water quality, 
temperature, flow, or volume. 

The term ‘‘run-of-the-river’’ as used in 
this categorical exclusion refers to 
hydroelectric systems that would be 
fully dependent on the natural flow of 
the river or stream at the point of system 
installation; would have no water 
storage, such as in an impoundment; 
and would involve no water diversion 
from the stream or river. The term 
‘‘drop-in’’ refers to prefabricated systems 
that are placed in a river or stream, not 
systems that are constructed in a river 
or stream such as a dam. Under this 
categorical exclusion, DOE envisions 
small turbines placed in a stream or 
river for small operations, where all 
energy would likely be consumed on- 
site (e.g., for a home, ranch, or other 
small commercial operation) and 
unlikely to be put on the commercial 
grid. Hydroelectric systems capable of 
producing electricity for the commercial 
grid would likely be secured in a 
channel (requiring the use of heavy 
equipment), may require channel 
modification, and may have a potential 
to significantly affect fish, wildlife, 
habitat, and water flow and quality; 
these systems would be excluded from 
the scope of this categorical exclusion. 
The actions listed in this proposed 
categorical exclusion are consistent with 
the opinions of subject matter experts, 
including fish biologists with regulatory 
and fisheries management experience. 
(See the Technical Support Document.) 

DOE has determined that the 
activities under this categorical 
exclusion would not have the potential 
to cause significant impacts when 
subject to the proposed limitations: 
involve no water storage or water 
diversion; be located only in areas 
upstream of a natural anadromous fish 
barrier (such as a waterfall that has 
historically prevented anadromous fish 
passage); and involve no major 
construction, modification of stream or 
river channels, or the use of heavy 
equipment. Projects in the scope of this 
categorical exclusion generally support 
adjacent uses with a renewable source 
of direct electricity production. Such 
activities also may serve to lessen 
potential air emissions impacts when 
compared to traditional systems where 
electrical energy is generated by fossil 
fuel sources. 

DOE is particularly interested in 
receiving comments on this categorical 
exclusion. 
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B5.25 Small-Scale Renewable Energy 
Research and Development and Pilot 
Projects in Salt Water and Freshwater 
Environments 

DOE proposes to create a new 
categorical exclusion for small-scale 
renewable energy research and 
development and pilot projects in salt 
water and freshwater environments. 
Research with respect to wave or tidal 
energy or the growth and harvest of 
algae as biomass for proof of concept 
purposes would be appropriate projects 
in this class of actions. However, as 
with B3.16, DOE proposes to impose 
similar limits on the scope and location 
of the activities to ensure that renewable 
energy research is conducted in a 
manner that would not have the 
potential to cause significant impacts. 
These actions are consistent with 
categorical exclusion determinations 
DOE has made based on existing 
regulations, EAs and FONSIs prepared 
by other Federal agencies, and the 
opinions of subject matter experts. (See 
the Technical Support Document.) 

DOE proposes specifically to exclude 
the construction or installation of 
permanent facilities or devices and to 
exclude the drilling of wells for resource 
exploration or extraction. In addition, 
DOE has included several limits on the 
type, scope, and location of covered 
actions to protect the aquatic 
environment from potential significant 
impacts. 

DOE proposes to limit the covered 
actions in this categorical exclusion 
through the following conditions. 
Covered actions under this categorical 
exclusion would be conducted in 
accordance with, where applicable, an 
approved spill prevention, control, and 
response plan, and would incorporate 
appropriate control technologies and 
best management practices. 
Furthermore, none of the above 
activities would occur (1) within areas 
of hazardous natural bottom conditions, 
or (2) within the boundary of an 
established marine sanctuary or wildlife 
refuge, a governmentally proposed 
marine sanctuary or wildlife refuge, or 
a recognized area of high biological 
sensitivity, or outside those areas if the 
activities would have the potential to 
cause significant impacts within those 
areas. Additionally, no permanent 
facilities or devices would be 
constructed or installed. The categorical 
exclusion also lists other factors, 
specific to aquatic environments, to be 
considered by proponents of covered 
actions before applying this categorical 
exclusion to ensure that the activities 
would not have the potential to have 
significant impacts. 

DOE is particularly interested in 
receiving comments on this categorical 
exclusion. 

Categorical Exclusions Applicable to 
Environmental Restoration and Waste 
Management Activities (B6) 

B6.1 Cleanup Actions 

DOE proposes to remove the specified 
limit of 5 years duration for 
categorically excluded short-term, 
small-scale cleanup actions because in 
DOE’s experience that duration has not 
been representative of the potential for 
significant environmental impacts. DOE 
proposes to retain a specified limit to 
cost, but to raise the limit from 
approximately $5 million to 
approximately $10 million, in light of 
the fact that this cost limitation has not 
been revised since 1996. DOE also 
proposes to add encapsulation, physical 
or chemical separation, and compaction 
to the examples of treatment methods. 
DOE proposes to change the text of the 
categorical exclusion from ‘‘would not 
affect future groundwater remediation’’ 
to ‘‘would not unduly limit future 
groundwater remediation’’ because a 
literal reading of the existing categorical 
exclusion would bar its use if there were 
any affect on future groundwater 
remediation. 

DOE is particularly interested in 
receiving comments on the proposed 
revisions to this categorical exclusion. 

B6.7 [Removed and Reserved: 
Granting/Denying Petitions for 
Allocation of Commercial Disposal 
Capacity] 

Existing B6.7 refers to a DOE 
regulation that was repealed in 1995. 
That regulation implemented a 
provision of the Low-Level Radioactive 
Waste Policy Amendments Act of 1985, 
which is no longer in effect. Therefore, 
DOE proposes deleting this categorical 
exclusion, marking B6.7 as ‘‘removed 
and reserved’’ in the regulations. 

B6.10 Upgraded or Replacement Waste 
Storage Facilities 

DOE proposes to identify ‘‘expansion’’ 
as within the scope of this categorical 
exclusion, which limits total facility 
size to 50,000 square feet. 

F. Proposed Changes to Appendix C 

For an explanation of recurring 
proposals applicable to the appendix C 
classes of actions, please see Section 
IV.B, Recurring Proposals, above, where 
they are discussed and the particular 
classes of actions affected are listed. The 
short titles listed below for particular 
classes of actions reflect DOE’s 
proposed titles. 

C2 [Removed and Reserved: Rate 
Increases More Than Inflation, Not 
Power Marketing] 

DOE proposes to delete EA class of 
actions C2 because DOE has not 
prepared an EA and FONSI under C2. 

C4 Upgrading, Rebuilding, or 
Construction of Electric Transmission 
Lines 

DOE proposes changes to this class of 
actions to conform to the changes DOE 
is proposing for categorical exclusions 
B4.12 and B4.13. Proposed changes to 
C4 would address electric transmission 
lines of lengths greater than those to 
which categorical exclusions might 
apply. 

C7 Contracts, Policies, and Marketing 
and Allocation Plans for Electric Power 

DOE proposes changes to this class of 
actions to conform to the changes DOE 
has proposed for categorical exclusion 
B4.1. This provision addresses the 
establishment and implementation of 
contracts, policies, and marketing and 
allocation plans related to electric 
power acquisition or transmission that 
involve (1) the interconnection of, or 
acquisition of power from, new 
generation resources that are equal to or 
less than 50 average megawatts and that 
would not be eligible for categorical 
exclusion under 10 CFR part 1021; (2) 
changes in the normal operating limits 
of generation resources equal to or less 
than 50 average megawatts; or (3) 
service to discrete new loads of less 
than 10 average megawatts over a 12- 
month period. DOE also proposes to 
delete the description that implies that 
this class of actions applies only to DOE 
power marketing operations and 
facilities at DOE sites. 

DOE is particularly interested in 
receiving comments on the proposed 
revisions to this provision. 

C8 Protection of Cultural Resources 
and Fish and Wildlife Habitat 

DOE proposes changes to this class of 
actions to conform to the changes DOE 
is proposing for categorical exclusion 
B1.20. Proposed changes to C8 would 
address large-scale activities undertaken 
to protect cultural resources. 

C11 Particle Acceleration Facilities 

DOE proposes to change the 
parameters for when an EA would 
normally be required to conform to the 
changes DOE is proposing for 
categorical exclusion B3.10. Whether an 
EA would normally be required would 
depend upon the energy associated with 
the particle acceleration facility. 
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C12 Energy System Demonstration 
Actions 

DOE proposes changes to this class of 
actions to conform to the changes DOE 
is proposing for categorical exclusion 
B3.6. Proposed changes to C12 would 
address ‘‘demonstration actions,’’ which 
are outside the scope of B3.6. 

C13 Import or Export Natural Gas 
Involving Minor New Construction 

DOE proposes changes for consistency 
with categorical exclusions B5.7 and 
B5.8. 

G. Proposed Changes to Appendix D 

For an explanation of recurring 
proposals applicable to the appendix D 
classes of actions, please see Section 
IV.B, Recurring Proposals, above, where 
they are discussed and the particular 
classes of actions affected are listed. The 
short titles listed below for particular 
classes of actions reflect DOE’s 
proposed titles. 

D5 [Removed and Reserved: Main 
Transmission System Additions] 

D6 [Removed and Reserved: 
Integrating Transmission Facilities] 

DOE proposes deleting D5, Main 
transmission system additions, and D6, 
Integrating transmission facilities, 
because there is redundancy and 
ambiguity between D5 and D6 that 
makes them of limited utility. 
Furthermore, there is overlap between 
D5 (addition of new lines) and C4 
(construction of new lines) in the 
current regulations, which makes it 
difficult to discern which category is 
appropriate for a specific project. DOE 
also proposes not to have EIS categories 
that correspond to the categorical 
exclusions and the EA class of actions 
that address the level of NEPA review 
for electric transmission facilities and 
lines (B4.11, B4.12, B4.13, and C4). 
Based on DOE experience, the level of 
NEPA review for transmission facilities 
and lines that are not categorically 
excluded is at least at an EA level, but 
does not necessarily warrant an EIS 
level. DOE has found that the 
determination whether an EA or an EIS 
is appropriate is project-specific (e.g., 
type and size of facility) and site- 
specific (e.g., site conditions, other 
facilities and lines in the area, or the 
proximity of residences). Working with 
its stakeholders, DOE has often 
successfully mitigated potentially 
significant impacts so that an EA level 
of review is often adequate. In those 
cases where an EA is not applicable, 
DOE completes an EIS, and the lack of 
an EIS category in this proposed 
rulemaking does not preclude such 

action in the future. (See the Technical 
Support Document.) 

DOE is particularly interested in 
receiving comments on these 
provisions. 

D7 Contracts, Policies, and Marketing 
and Allocation Plans for Electric Power 

DOE proposes changes to this class of 
actions to conform to changes that DOE 
is proposing for both categorical 
exclusion B4.1 and the EA class of 
actions C7. This provision addresses 
establishment and implementation of 
contracts, policies, and marketing and 
allocation plans related to electric 
power acquisition or transmission that 
involve (1) the interconnection of, or 
acquisition of power from, new 
generation resources greater than 50 
average megawatts; (2) changes in the 
normal operating limits of generation 
resources greater than 50 average 
megawatts; or (3) service to discrete new 
loads of 10 average megawatts or more 
over a 12-month period. DOE also 
proposes to delete the description that 
implies that this class of actions applies 
only to its power marketing operations 
and facilities at its sites. 

DOE is particularly interested in 
receiving comments on the proposed 
revisions to this provision. 

D8 Import or Export of Natural Gas 
Involving Major New Facilities 

DOE proposes changes for consistency 
with categories B5.7, B5.8, and C13. 

D9 Import or Export of Natural Gas 
Involving Major Operational Change 

DOE proposes changes for consistency 
with categories B5.7, B5.8, and C13. 

V. General Comments Received in 
Response to the December 2009 Request 
for Information 

DOE reviewed and evaluated each of 
the suggestions provided by the 11 
respondents to its December 2009 
Request for Information, as discussed 
above in Section II. Many of the 
comments included proposals for new 
categorical exclusions and revisions to 
limit or expand existing categorical 
exclusions, or were related to other 
existing provisions in subpart D of the 
DOE NEPA regulations. In addition to 
comments related to specific provisions, 
which are discussed above in Section 
IV.C through IV.G, DOE received 
comments of a more general nature, not 
associated with a particular provision. 
These comments and DOE’s responses 
are presented below. 

Categorical exclusions, generally. In 
its Request for Information, DOE 
described categorical exclusions as 
categories of actions that normally do 

not have the potential, individually or 
cumulatively, to have a significant effect 
on the ‘‘human environment.’’ One 
commentor expressed a concern that 
DOE focused too narrowly on the 
human environment and ‘‘seems to miss 
the true purpose of the NEPA process.’’ 
In addition, a commentor stated that the 
DOE categorical exclusion process 
should ‘‘explicitly include recognition of 
the Department’s trust and trustee 
duties and responsibilities that ensure 
actions evaluated for categorical 
exclusion do not adversely impact the 
environment or violate these 
responsibilities.’’ DOE’s characterization 
of a categorical exclusion in its Request 
for Information is consistent with the 
definition of categorical exclusion in the 
CEQ NEPA regulations (40 CFR 1508.4), 
and DOE applies the comprehensive 
interpretation of ‘‘human environment’’ 
as defined in the CEQ NEPA regulations 
(40 CFR 1508.14) ‘‘to include the natural 
and physical environment and the 
relationship of people with that 
environment.’’ 

Land transfers. A commentor stated 
that DOE should not use a categorical 
exclusion when land transfers have the 
potential to impact Tribal Nations’ 
rights, uses, or historical, religious or 
cultural assets, or DOE should ensure 
that those rights are preserved and that 
there is adequate government-to- 
government consultation. 

DOE conducts its government-to- 
government consultations with Tribal 
Nations in accordance with its 
American Indian Tribal Government 
Policy, as outlined in DOE Order 
1230.2. With respect to Federally 
recognized Indian Tribe interests, also 
see Section IV.E for a discussion of 
appendix B(4) conditions that are 
integral elements of appendix B 
categorical exclusions. 

Land and water contaminated with 
radioactive and/or hazardous materials. 
A commentor noted that many of DOE’s 
facilities, and the land and water 
beneath these facilities, are 
contaminated with radioactive and/or 
hazardous materials. The commentor 
stated that DOE should not allow for the 
transfer or lease of contaminated 
facilities and land through a categorical 
exclusion. DOE is proposing changes to 
DOE’s land transfer-related categorical 
exclusions. Proposed categorical 
exclusions B1.24 and B1.25 pertain to 
the transfer, lease, disposition, or 
acquisition of interests (personal 
property and real property). Both 
proposed B1.24 and B1.25 contain 
limitations such that they may not be 
applied if there is a ‘‘potential for release 
of substances at a level, or in a form, 
that could pose a threat to public health 
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and the environment.’’ For further 
information, see the detailed discussion 
of proposed changes to A7, B1.24, and 
B1.25 in Section IV.D and IV.E, above. 

Construction and operation of 
facilities. A commentor stated that 
‘‘most construction of facilities (even 
temporary)’’ should not be performed 
under a categorical exclusion. 
Construction and operation under the 
Department’s existing and proposed 
categorical exclusions are limited to 
certain types of small-scale facilities 
that DOE has determined would not 
have potential to cause significant 
impacts when the conditions specified 
in the categorical exclusion and the 
integral elements in appendix B(4) are 
considered. Under DOE’s existing NEPA 
regulations these include, for example, 
support buildings (such as cafeterias), 
small-scale wastewater and surface 
water treatment facilities, and 
microwave and communications towers. 
DOE is now proposing to add recycling 
drop-off stations and small-scale 
educational facilities to that list. DOE 
has determined that, absent 
extraordinary circumstances, these 
types of actions are appropriately 
categorically excluded. 

Mitigation actions. A commentor 
stated that mitigation actions, such as 
reseeding and revegetation, should not 
conflict with existing mitigation, 
restoration, and preservation activities 
or exacerbate environmental 
contamination, and that DOE’s 
procedures for categorical exclusion 
determinations should include a 
checklist to ensure that the potential for 
such conflicts is considered in applying 
a categorical exclusion. DOE’s existing 
and proposed categorical exclusion 
regulations require determinations that 
there are no extraordinary 
circumstances related to the proposal 
that may affect the significance of the 
proposal’s environmental effects. The 
regulations also require that the 
proposal not be connected to other 
actions with significant impacts or 
related to other actions with 
cumulatively significant impacts. DOE 
believes that these existing procedures 
adequately address this concern. 

Rulemaking process. A commentor 
stated that DOE should distribute draft 
categorical exclusion determinations 
and supporting documents to those who 
have specific interests or oversight 
responsibilities for DOE sites, providing 
a 30-day comment period. DOE 
respectfully disagrees with this 
proposal. Such a process would be 
counter to the purpose of a categorical 
exclusion, which is to expedite the 
environmental review process for 
proposed actions that normally do not 

require more resource intensive EAs or 
EISs. Before an agency can establish a 
categorical exclusion, however, an 
agency is required to provide an 
opportunity for public review of those 
actions that it intends to exclude. 
Through the publication of this notice of 
proposed rulemaking, DOE is providing 
its proposed changes to the public and 
providing an opportunity for public 
review and comment. Additionally, 
DOE is required to consult with CEQ on 
conformity of the proposed categorical 
exclusions with NEPA and the CEQ 
NEPA implementing procedures. 

A commentor requested that DOE’s 
December 2009 Request For Information 
‘‘not be used to remove types of projects 
that are currently required to perform an 
EA or EIS.’’ As discussed further in 
Section IV.G, DOE is proposing to 
remove two classes of actions that are 
now listed as normally requiring an EIS, 
D5, Main transmission system 
additions, and D6, Integrating 
transmission facilities. DOE has found 
that, for the most part, it has been able 
to mitigate impacts such that those 
impacts are not significant. DOE is 
proposing to remove one EA class of 
actions (C2, Rate increases more than 
inflation, not power marketing). DOE 
has not been able to identify any 
proposed action that has been included 
in that class of actions. 

New technologies. A commentor 
requested that ‘‘if the effects of new 
technologies in the private and public 
sectors are going to influence’’ the 
proposed categorical exclusions, the 
technologies and their impacts must be 
fully explained. DOE has based its 
proposed categorical exclusions on its 
previous NEPA reviews, expert advice, 
categorical exclusions of other Federal 
agencies, and private sector experience, 
and it has explained the basis for its 
proposed decisions both here and in the 
Technical Support Document. 

Geothermal. A commentor requested 
that no further regulations be 
promulgated that would make it more 
difficult to obtain permitting for the 
installation of geothermal wells. The 
commentor also emphasized the 
‘‘tremendous energy savings’’ provided 
by geothermal heat pumps for heating 
and cooling buildings. 

DOE currently has an existing 
categorical exclusion, B3.7, for the 
siting, construction, and operation of 
new infill exploratory and experimental 
(test) wells, including geothermal wells, 
drilled in a geological formation that has 
existing operating wells. Although DOE 
is proposing to add certain restrictions, 
DOE does not believe these changes 
would make the permitting process for 
geothermal wells more difficult. In 

addition, DOE is proposing a new 
categorical exclusion, B5.19, for the 
installation, modification, operation, 
and removal of commercially available 
small-scale ground source heat pumps 
to support operations in single facilities 
or contiguous facilities. (See discussion 
of B3.7 and B5.19 in Section IV.E, 
above.) 

Renewable energy projects. A 
commentor suggested that DOE adopt a 
‘‘fast-track’’ review process for 
renewable energy projects, similar to a 
process that the Bureau of Land 
Management, an agency within the 
Department of the Interior, has adopted. 
DOE is a cooperating agency with the 
Bureau of Land Management on several 
of its EISs for renewable energy 
proposals (for example, for proposals for 
which an application for a loan 
guarantee has been submitted to DOE), 
and is familiar with the Bureau’s 
process. In other cases, DOE’s Program 
Offices (for example, the Office of 
Electricity Delivery and Energy 
Reliability, the Loan Program Office, 
and Bonneville Power Administration) 
work as expeditiously as possible on 
NEPA and other necessary reviews 
(such as electric system reliability 
review and financial review) needed 
before project approval. Part of DOE’s 
aim in proposing updates to its 
categorical exclusions is to expedite the 
environmental review process for 
proposals that normally do not require 
more resource intensive EAs or EISs. 
DOE’s proposed new categorical 
exclusions include (1) eight specifically 
for installation, modification, operation, 
and removal of commercially available 
renewable energy technologies (as listed 
in the proposed categorical exclusions 
B5.16 to B5.22, inclusive, and B5.24) 
and (2) small-scale renewable energy 
research and development and pilot 
projects (B5.15 and B5.25). DOE expects 
that the use of these categorical 
exclusions will allow for more 
expeditious NEPA review for projects 
that fit within the classes of actions. 

Biofuels production projects. A 
commentor suggested that DOE 
categorically exclude new biofuels 
production projects, ‘‘provided that 
certain conditions are met with respect 
to air and water emissions, water 
consumption and other high-level 
considerations.’’ At this time, DOE is not 
proposing a categorical exclusion for 
commercial-scale biofuels production 
projects. First, the Department 
conducted a survey of Federal agencies’ 
NEPA regulations and did not identify 
existing (or proposed) categorical 
exclusions for new commercial biofuels 
projects that could guide DOE in 
proposing an appropriate scope for such 
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a category. Second, a Notice of Funds 
Availability published by the U.S. 
Department of Agriculture’s Rural 
Business Cooperative Service regarding 
new construction and retrofitting of 
advanced biofuels facilities (non-corn 
ethanol) concluded that such facilities 
would not meet the classification of a 
categorical exclusion (75 FR 25076; May 
6, 2010). DOE, nevertheless, is 
requesting input from the public as to 
whether a categorical exclusion for 
commercial-scale biofuel production 
projects would be appropriate, and, if 
so, what limits might be applicable (for 
example, throughput and operation 
parameters). 

Consistency among Federal and State 
categorical exclusions. A commentor 
suggested that DOE should work with 
States to create consistency among 
Federal and State categorical exclusions 
because there is a disconnect between 
what the Federal government 
categorically excludes under NEPA and 
what States exclude under their 
environmental review provisions. DOE 
develops its categorical exclusions 
based on classes of actions it has 
identified that do not individually or 
cumulatively have a significant effect on 
the environment based on actions it has 
considered nationwide. DOE does not 
have any involvement in how a State 
assigns particular classes of actions to a 
particular level of environmental 
review. However, States have the 
opportunity to comment on an agency’s 
proposed categorical exclusions and 
associated administrative records and 
also to consider whether to change their 
own categorical exclusions or other 
implementing procedures based on a 
Federal agency’s exclusions. DOE 
welcomes comments from States on 
DOE’s categorical exclusions and, in 
particular, as to a State’s experience 
with similar exclusions. 

Evaluation of greenhouse gases. A 
commentor noted that CEQ had stated 
that it sees no basis for excluding 
greenhouse gases from NEPA 
jurisdiction. The commentor suggested 
that DOE have additional categorical 
exclusions ‘‘to protect against abuse of 
this expansive new jurisdiction by 
entities seeking to stop or stall projects.’’ 
In proposing 20 new categorical 
exclusions and modifying others to 
promote efficiency in the NEPA process 
while ensuring protection of the 
environment, DOE has considered the 
potential for significant environmental 
impacts, including potential impacts 
from greenhouse gas emissions. DOE’s 
approach in this regard is consistent 
with draft guidance issued in February 
2010 by CEQ, Consideration of the 
Effects of Climate Change and 

Greenhouse Gas Emissions (http:// 
ceq.hss.doe.gov/nepa/regs/
Consideration_of_Effects_of_GHG
_Draft_NEPA_Guidance_FINAL_
02182010.pdf). The draft guidance 
states, ‘‘In many cases, the [greenhouse 
gas] emissions of the proposed action 
may be so small as to be a negligible 
consideration. Agency NEPA 
procedures may identify actions for 
which [greenhouse gas] emissions and 
other environmental effects are neither 
individually or cumulatively significant. 
40 CFR 1507.3.’’ The draft guidance 
further states that, in proposing that the 
NEPA process incorporate consideration 
of both the impact of an agency action 
on the environment through the 
mechanism of greenhouse gas emissions 
and the impact of changing climate on 
that agency action, ‘‘This is not intended 
as a ‘new’ component of NEPA analysis, 
but rather as a potentially important 
factor to be considered within the 
existing NEPA framework.’’ 

Level of involvement necessary to 
require a NEPA review (or ‘‘Federal 
handle’’). A commentor requested that 
DOE provide guidance on the level of 
Federal involvement necessary to 
categorize a project as ‘‘Federal,’’ thereby 
triggering an environmental review 
under NEPA. Specifically, the 
commentor suggested that DOE consider 
setting a minimum threshold of 10% of 
the overall project budget as a funding 
level that would trigger NEPA, and 
further, that only Federal funds actually 
allocated to the project should be 
counted (that is, budgeted or anticipated 
funds should be excluded in 
determining the level of Federal 
financing). The commentor requested 
that factors be specified to help 
determine what level of Federal control 
or involvement is needed for NEPA to 
be triggered. 

In determining whether an action 
constitutes a major Federal action for 
purposes of NEPA, DOE considers the 
degree of Federal control over or 
involvement in a project. As part of this 
consideration, DOE examines the total 
amount and percentage of Federal 
funding among other factors. In many 
cases, the fact that Federal government 
funding is in the range of 10 percent (or 
less) of total project costs will make the 
percentage of Federal funding an 
important factor in finding that an 
action is not a major Federal action. 
These are essentially the same factors 
suggested by the commentor. DOE also 
may consider other factors specific to 
the proposed action at issue. DOE finds 
this case-by-case approach workable 
and consistent with applicable 
precedent and does not propose to 
establish specific criteria through this 

proposed rulemaking for determining 
whether a proposed action constitutes a 
major Federal action. 

Uranium mineral activities. A 
commentor, noting interest in uranium 
mineral exploration, development, and 
reclamation activities on DOE uranium 
leases in Western Colorado, stated that 
‘‘activities related to mining and mineral 
exploration on Department of Energy 
mineral leases should remain barred 
from categorical exclusion.’’ DOE’s 
proposed revisions to the Department’s 
NEPA regulations would not allow 
categorical exclusion of uranium 
mineral development. However, under 
certain conditions, some exploration 
and reclamation actions could be 
categorically excluded under DOE’s 
existing and proposed categorical 
exclusions, such as, categorical 
exclusion B3.1, Site characterization 
and environmental monitoring, and 
categorical exclusion B6.1, Cleanup 
actions. 

Cost parameters for environmental 
review under NEPA. A commentor 
suggested that the estimated cost of a 
project be factored into the categorical 
exclusion process. Specifically, the 
commentor suggested that DOE 
establish an upper limit of $25 million 
(estimated cost) for a proposed action 
that can be categorically excluded and 
a lower limit of $100 million (estimated 
cost) over which a proposed action 
requires an EIS. DOE has determined 
that cost is generally not a reliable 
indicator of environmental impacts and 
is not proposing to establish general cost 
parameters to dictate the level of NEPA 
review in its regulations. One exception 
is categorical exclusion B6.1, which 
contains a cost limit for small-scale, 
short-term cleanup actions. See 
discussion of B6.1 in Section IV.E 
above. 

VI. Procedural Requirements 

A. Review Under Executive Order 12866 

Today’s proposed rule has been 
determined to be a significant regulatory 
action under Executive Order 12866, 
‘‘Regulatory Planning and Review,’’ 58 
FR 51735 (October 4, 1993). 
Accordingly, this action was subject to 
review under that Executive Order by 
the Office of Information and Regulatory 
Affairs (OIRA) of the Office of 
Management and Budget (OMB). 

B. Review Under National 
Environmental Policy Act 

In this proposed rule, DOE proposes 
amendments that establish, modify, and 
clarify procedures for considering the 
environmental effects of DOE actions 
within DOE’s decisionmaking process, 
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thereby enhancing compliance with the 
letter and spirit of NEPA. DOE has 
determined that this proposed rule 
qualifies for categorical exclusion under 
10 CFR part 1021, subpart D, appendix 
A6, because it is a strictly procedural 
rulemaking and no extraordinary 
circumstances exist that require further 
environmental analysis. Therefore, DOE 
has determined that promulgation of 
these amendments is not a major 
Federal action significantly affecting the 
quality of the human environment 
within the meaning of NEPA, and does 
not require an EA or an EIS. 

C. Review Under Regulatory Flexibility 
Act 

The Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) requires preparation 
of an initial regulatory flexibility 
analysis for any rule that by law must 
be proposed for public comment, unless 
the agency certifies that the rule, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities. As required by 
Executive Order 13272, ‘‘Proper 
Consideration of Small Entities in 
Agency Rulemaking,’’ 67 FR 53461 
(August 16, 2002), DOE published 
procedures and policies on February 19, 
2003, to ensure that the potential 
impacts of its rules on small entities are 
properly considered during the 
rulemaking process (68 FR 7990). DOE 
has made its procedures and policies 
available on the Office of General 
Counsel’s Web site: http://gc.doe.gov. 

DOE has reviewed today’s proposed 
rule under the provisions of the 
Regulatory Flexibility Act and the 
procedures and policies published on 
February 19, 2003. The proposed 
revisions to 10 CFR part 1021 streamline 
the environmental review for proposed 
actions, resulting in a decrease in 
burdens associated with carrying out 
such reviews. For example, the 
proposed revisions are expected to 
reduce in aggregate the number of EAs 
that DOE is required to prepare, thus 
reducing the burden on applicants to 
prepare an EA for DOE’s consideration, 
pay for the preparation of an EA, and/ 
or provide environmental information 
for DOE’s use in preparing an EA. 
During the past 10 years, DOE has 
completed approximately 30 EAs per 
year. The number of EAs completed 
each year has not varied significantly. 
However, in 2010, DOE expects to 
complete more than 75 EAs which 
reflect an increase in the number of 
proposed projects as a result of the 
American Recovery and Reinvestment 
Act. DOE expects the number of EAs it 
prepares after 2010 will be closer to 
historical norms. The cost per EA has 

ranged from $3,000 to $630,000; the 
average and median cost has been 
$100,000 and $65,000, respectively. 
DOE expects that although the number 
of EAs it prepares annually could 
increase in response to recent emphasis 
on certain program areas, such as 
renewable energy technologies, 
proposed new categorical exclusions in 
these areas would reduce the number of 
EAs that might otherwise be required. In 
addition, the costs of making a 
categorical exclusion determination are 
less than those to prepare an EA. DOE 
estimates that DOE’s administrative 
costs for research, staff time, and Web- 
posting for a categorical exclusion 
determination would most likely be less 
than $2,000 on average. Applicants may 
sometimes incur costs in providing 
environmental information DOE 
requires when making a categorical 
exclusion determination. While DOE 
does not have data on such applicant 
costs, DOE estimates that such costs 
would be similar to DOE’s costs for a 
categorical exclusion determination, 
and much less than the cost of a typical 
EA. Although the number of EAs that 
would be avoided and the associated 
costs saved by applicants is uncertain, 
the proposed revisions are expected to 
result in a net decrease in 
environmental review costs and thus, 
are expected to have a beneficial cost 
impact. DOE estimates that 
approximately 15 percent of the EAs 
prepared in the last 10 years were 
funded by applicants, while the other 85 
percent were funded by DOE. Although 
DOE does not have data on what 
percentage of those applicants qualified 
as small entities, a beneficial cost 
impact is expected to be felt by entities 
of all sizes. 

On the basis of the foregoing, DOE 
tentatively certifies that this proposed 
rule would not have a significant 
economic impact on a substantial 
number of small entities. Accordingly, 
DOE has not prepared a regulatory 
flexibility analysis for this proposed 
rulemaking. DOE’s certification and 
supporting statement of factual basis 
will be provided to the Chief Counsel 
for Advocacy of the Small Business 
Administration pursuant to 5 U.S.C. 
605(b). 

D. Review Under Paperwork Reduction 
Act 

This proposed rulemaking will 
impose no new information or record- 
keeping requirements. Accordingly, 
OMB clearance is not required under 
the Paperwork Reduction Act. (44 
U.S.C. 3501 et seq.) 

E. Review Under Unfunded Mandates 
Reform Act of 1995 

The Unfunded Mandates Reform Act 
of 1995 (Pub. L. 104–4) generally 
requires Federal agencies to examine 
closely the impacts of regulatory actions 
on State, local, and Tribal governments. 
Subsection 101(5) of title I of that law 
defines a Federal intergovernmental 
mandate to include any regulation that 
would impose upon State, local, or 
Tribal governments an enforceable duty, 
except a condition of Federal assistance 
or a duty arising from participating in a 
voluntary Federal program. Title II of 
that law requires each Federal agency to 
assess the effects of Federal regulatory 
actions on State, local, and Tribal 
governments, in the aggregate, or to the 
private sector, other than to the extent 
such actions merely incorporate 
requirements specifically set forth in a 
statute. Section 202 of that title requires 
a Federal agency to perform a detailed 
assessment of the anticipated costs and 
benefits of any rule that includes a 
Federal mandate which may result in 
costs to State, local, or Tribal 
governments, or to the private sector, of 
$100 million or more in any one year 
(adjusted annually for inflation). 2 
U.S.C. 1532(a) and (b). Section 204 of 
that title requires each agency that 
proposes a rule containing a significant 
Federal intergovernmental mandate to 
develop an effective process for 
obtaining meaningful and timely input 
from elected officers of State, local, and 
Tribal governments. 2 U.S.C. 1534. 

The proposed rule would amend 
DOE’s existing regulations governing 
compliance with NEPA to better align 
DOE’s regulations, particularly its 
categorical exclusions, with its current 
activities and recent experiences, and 
update the provisions with respect to 
current technologies and regulatory 
requirements. The proposed rule would 
not result in the expenditure by State, 
local, and Tribal governments in the 
aggregate, or by the private sector, of 
$100 million or more in any one year. 
Accordingly, no assessment or analysis 
is required under the Unfunded 
Mandates Reform Act of 1995. 

F. Review Under Treasury and General 
Government Appropriations Act, 1999 

Section 654 of the Treasury and 
General Government Appropriations 
Act, 1999 (Pub. L. 105–277) requires 
Federal agencies to issue a Family 
Policymaking Assessment for any 
proposed rule that may affect family 
well being. The proposed rule would 
not have any impact on the autonomy 
or integrity of the family as an 
institution. Accordingly, DOE has 
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concluded that it is not necessary to 
prepare a Family Policymaking 
Assessment. 

G. Review Under Executive Order 13132 
Executive Order 13132, ‘‘Federalism,’’ 

64 FR 43255 (August 4, 1999) imposes 
certain requirements on agencies 
formulating and implementing policies 
or regulations that preempt State law or 
that have federalism implications. 
Agencies are required to examine the 
constitutional and statutory authority 
supporting any action that would limit 
the policymaking discretion of the 
States and carefully assess the necessity 
for such actions. DOE has examined this 
proposed rule and has determined that 
it would not preempt State law and 
would not have a substantial direct 
effect on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. No further 
action is required by Executive Order 
13132. 

H. Review Under Executive Order 12988 
With respect to the review of existing 

regulations and the promulgation of 
new regulations, section 3(a) of 
Executive Order 12988, ‘‘Civil Justice 
Reform,’’ 61 FR 4729 (February 7, 1996), 
imposes on Executive agencies the 
general duty to adhere to the following 
requirements: (1) Eliminate drafting 
errors and ambiguity; (2) write 
regulations to minimize litigation; and 
(3) provide a clear legal standard for 
affected conduct rather than a general 
standard and promote simplification 
and burden reduction. With regard to 
the review required by section 3(a), 
section 3(b) of Executive Order 12988 
specifically requires that Executive 
agencies make every reasonable effort to 
ensure that the regulation: (1) Clearly 
specifies the preemptive effect, if any; 
(2) clearly specifies any effect on 
existing Federal law or regulation; (3) 
provides a clear legal standard for 
affected conduct while promoting 
simplification and burden reduction; (4) 
specifies the retroactive effect, if any; (5) 
adequately defines key terms; and (6) 
addresses other important issues 
affecting clarity and general 
draftsmanship under any guidelines 
issued by the Attorney General. Section 
3(c) of Executive Order 12988 requires 
Executive agencies to review regulations 
in light of applicable standards in 
section 3(a) and section 3(b) to 
determine whether they are met or it is 
unreasonable to meet one or more of 
them. DOE has completed the required 
review and determined that, to the 
extent permitted by law, the proposed 

rule meets the relevant standards of 
Executive Order 12988. 

I. Review Under Treasury and General 
Government Appropriations Act, 2001 

The Treasury and General 
Government Appropriations Act, 2001 
(44 U.S.C. 3516 note) provides for 
agencies to review most disseminations 
of information to the public under 
guidelines established by each agency 
pursuant to general guidelines issued by 
OMB. 

OMB’s guidelines were published at 
67 FR 8452 (February 22, 2002), and 
DOE’s guidelines were published at 67 
FR 62446 (October 7, 2002). DOE has 
reviewed today’s proposed rule under 
the OMB and DOE guidelines and has 
concluded that it is consistent with 
applicable policies in those guidelines. 

J. Review Under Executive Order 13211 

Executive Order 13211, ‘‘Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use,’’ 66 FR 28355 (May 
22, 2001) requires Federal agencies to 
prepare and submit to OMB a Statement 
of Energy Effects for any proposed 
significant energy action. A ‘‘significant 
energy action’’ is defined as any action 
by an agency that promulgated or is 
expected to lead to promulgation of a 
final rule, and that: (1)(i) Is a significant 
regulatory action under Executive Order 
12866, or any successor order, and (ii) 
is likely to have a significant adverse 
effect on the supply, distribution, or use 
of energy; or (2) is designated by the 
Administrator of OIRA as a significant 
energy action. For any proposed 
significant energy action, the agency 
must give a detailed statement of any 
adverse effects on energy supply, 
distribution, or use should the proposal 
be implemented, and of reasonable 
alternatives to the action and their 
expected benefits on energy supply, 
distribution, and use. Today’s regulatory 
action would not have a significant 
adverse effect on the supply, 
distribution, or use of energy, and is 
therefore not a significant energy action. 
Accordingly, DOE has not prepared a 
Statement of Energy Effects. 

K. Review Under Executive Order 12630 

DOE has determined pursuant to 
Executive Order 12630, ‘‘Governmental 
Actions and Interference with 
Constitutionally Protected Property 
Rights,’’ 53 FR 8859 (March 18, 1988), 
that this proposed rule would not result 
in any takings which might require 
compensation under the Fifth 
Amendment to the United States 
Constitution. 

Approval of the Office of the Secretary 
The Secretary of Energy has approved 

publication of this notice of proposed 
rulemaking. 

List of Subjects in 10 CFR Part 1021 
Environmental impact statements. 
Issued in Washington, DC, on December 

20, 2010. 
Scott Blake Harris, 
General Counsel. 

For the reasons stated in the 
Preamble, DOE proposes to amend part 
1021 of chapter X of title 10 of the Code 
of Federal Regulations as set forth 
below: 

PART 1021—NATIONAL 
ENVIRONMENTAL POLICY ACT 
IMPLEMENTING PROCEDURES 

1. The authority citation for part 1021 
continues to read as follows: 

Authority: 42 U.S.C. 7101 et seq.; 42 
U.S.C. 4321 et seq.; 50 U.S.C. 2401 et seq. 

2. Section 1021.311 is amended by 
revising the first sentence in paragraph 
(d) and revising paragraph (f) to read as 
follows: 

§ 1021.311 Notice of intent and scoping. 
* * * * * 

(d) Except as provided in paragraph 
(f) of this section, DOE shall hold at 
least one public scoping meeting as part 
of the public scoping process for a DOE 
EIS. * * * 
* * * * * 

(f) A public scoping process is 
optional for DOE supplemental EISs (40 
CFR 1502.9(c)(4)). If DOE initiates a 
public scoping process for a 
supplemental EIS, the provisions of 
paragraphs (a) through (e) of this section 
shall apply. 

3. Section 1021.322 is amended by 
revising the last sentence of paragraph 
(f) to read as follows: 

§ 1021.322 Findings of no significant 
impact. 
* * * * * 

(f) * * * A revised FONSI is subject 
to all provisions of this section. 

4. Section 1021.331 is amended by 
revising paragraph (b) to read as follows: 

§ 1021.331 Mitigation action plans. 
* * * * * 

(b) In certain circumstances, as 
specified in § 1021.322(b)(1), DOE shall 
also prepare a Mitigation Action Plan 
for commitments to mitigations that are 
essential to render the impacts of the 
proposed action not significant. 
* * * * * 

5. Subpart D is revised to read as 
follows: 
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Subpart D—Typical Classes of Actions 

Sec. 
1021.400 Level of NEPA review. 
1021.410 Application of categorical 

exclusions (classes of actions that 
normally do not require EAs or EISs). 

Appendix A to Subpart D of Part 1021— 
Categorical Exclusions Applicable to 
General Agency Actions 

Appendix B to Subpart D of Part 1021— 
Categorical Exclusions Applicable to 
Specific Agency Actions 

Appendix C to Subpart D of Part 1021— 
Classes of Actions That Normally 
Require EAs But Not Necessarily EISs 

Appendix D to Subpart D of Part 1021— 
Classes of Actions That Normally 
Require EISs 

§ 1021.400 Level of NEPA review. 

(a) This subpart identifies DOE 
actions that normally: 

(1) Do not require preparation of 
either an EIS or an EA (are categorically 
excluded from preparation of either 
document) (appendices A and B to this 
subpart D); 

(2) Require preparation of an EA, but 
not necessarily an EIS (appendix C to 
this subpart D); or 

(3) Require preparation of an EIS 
(appendix D to this subpart D). 

(b) Any completed, valid NEPA 
review does not have to be repeated, 
and no completed NEPA documents 
need to be redone by reasons of these 
regulations, except as provided in 
§ 1021.314. 

(c) If a DOE proposal is encompassed 
within a class of actions listed in the 
appendices to this subpart D, DOE shall 
proceed with the level of NEPA review 
indicated for that class of actions, unless 
there are extraordinary circumstances 
related to the specific proposal that may 
affect the significance of the 
environmental effects of the proposal. 

(d) If a DOE proposal is not 
encompassed within the classes of 
actions listed in the appendices to this 
subpart D, or if there are extraordinary 
circumstances related to the proposal 
that may affect the significance of the 
environmental effects of the proposal, 
DOE shall either: 

(1) Prepare an EA and, on the basis of 
that EA, determine whether to prepare 
an EIS or a FONSI; or 

(2) Prepare an EIS and ROD. 

§ 1021.410 Application of categorical 
exclusions (classes of actions that normally 
do not require EAs or EISs). 

(a) The actions listed in appendices A 
and B to this subpart D are classes of 
actions that DOE has determined do not 
individually or cumulatively have a 
significant effect on the human 
environment (categorical exclusions). 

(b) To find that a proposal is 
categorically excluded, DOE shall 
determine the following: 

(1) The proposal fits within a class of 
actions that is listed in appendix A or 
B to this subpart D; 

(2) There are no extraordinary 
circumstances related to the proposal 
that may affect the significance of the 
environmental effects of the proposal. 
Extraordinary circumstances are unique 
situations presented by specific 
proposals, including, but not limited to, 
scientific controversy about the 
environmental effects of the proposal; 
uncertain effects or effects involving 
unique or unknown risks; and 
unresolved conflicts concerning 
alternative uses of available resources; 
and 

(3) The proposal has not been 
segmented to meet the definition of a 
categorical exclusion. Segmentation can 
occur when a proposal is broken down 
into small parts in order to avoid the 
appearance of significance of the total 
action. The scope of a proposal must 
include the consideration of connected 
and cumulative actions, that is, the 
proposal is not connected to other 
actions with potentially significant 
impacts (40 CFR 1508.25(a)(1)), is not 
related to other actions with 
individually insignificant but 
cumulatively significant impacts (40 
CFR 1508.27(b)(7)), and is not precluded 
by 40 CFR 1506.1 or § 1021.211 of this 
part concerning limitations on actions 
during EIS preparation. 

(c) All categorical exclusions may be 
applied by any organizational element 
of DOE. The sectional divisions in 
appendix B to this subpart D are solely 
for purposes of organization of that 
appendix and are not intended to be 
limiting. 

(d) A class of actions includes 
activities foreseeably necessary to 
proposals encompassed within the class 
of actions (such as award of 
implementing grants and contracts, site 
preparation, purchase and installation 
of equipment, and associated 
transportation activities). 

(e) Categorical exclusion 
determinations for actions listed in 
appendix B shall be documented and 
made available to the public by posting 
online, generally within two weeks of 
the determination, unless additional 
time is needed in order to review and 
protect classified information, 
‘‘confidential business information,’’ or 
other information that DOE would not 
disclose pursuant to the Freedom of 
Information Act (FOIA) (5 U.S.C. 552). 
Posted categorical exclusion 
determinations shall not disclose 
classified information, ‘‘confidential 

business information,’’ or other 
information that DOE would not 
disclose pursuant to FOIA. (See also 10 
CFR 1021.340.) 

Appendix A to Subpart D of Part 
1021—Categorical Exclusions 
Applicable to General Agency Actions 

A1 Routine DOE Business Actions 
Routine actions necessary to support the 

normal conduct of DOE business limited to 
administrative, financial, and personnel 
actions. 

A2 Clarifying or Administrative Contract 
Actions 

Contract interpretations, amendments, and 
modifications that are clarifying or 
administrative in nature. 

A3 Certain Actions by Office of Hearings 
and Appeals 

Adjustments, exceptions, exemptions, 
appeals and stays, modifications, or 
rescissions of orders issued by the Office of 
Hearings and Appeals. 

A4 Interpretations and Rulings for Existing 
Regulations 

Interpretations and rulings with respect to 
existing regulations, or modifications or 
rescissions of such interpretations and 
rulings. 

A5 Interpretive Rulemakings With no 
Change in Environmental Effect 

Rulemakings interpreting or amending an 
existing rule or regulation that does not 
change the environmental effect of the rule 
or regulation being amended. 

A6 Procedural Rulemakings 

Rulemakings that are strictly procedural, 
including, but not limited to, rulemaking 
(under 48 CFR chapter 9) establishing 
procedures for technical and pricing 
proposals and establishing contract clauses 
and contracting practices for the purchase of 
goods and services, and rulemaking (under 
10 CFR part 600) establishing application and 
review procedures for, and administration, 
audit, and closeout of, grants and cooperative 
agreements. 

A7 [Reserved] 

A8 Awards of Certain Contracts 

Awards of contracts for technical support 
services, management and operation of a 
government-owned facility, and personal 
services. 

A9 Information Gathering, Analysis, and 
Dissemination 

Information gathering (including, but not 
limited to, literature surveys, inventories, site 
visits, and audits), data analysis (including, 
but not limited to, computer modeling), 
document preparation (including, but not 
limited to, conceptual design, feasibility 
studies, and analytical energy supply and 
demand studies), and information 
dissemination (including, but not limited to, 
document publication and distribution, and 
classroom training and informational 
programs), but not including site 
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characterization or environmental 
monitoring. (See also B3.1 of appendix B to 
this subpart.) 

A10 Reports and Recommendations on 
non-DOE Legislation 

Reports and recommendations on 
legislation or rulemaking that are not 
proposed by DOE. 

A11 Technical Advice and Assistance to 
Organizations 

Technical advice and planning assistance 
to international, national, State, and local 
organizations. 

A12 Emergency Preparedness Planning 
Emergency preparedness planning 

activities, including, but not limited to, the 
designation of onsite evacuation routes. 

A13 Procedural Documents 
Administrative, organizational, or 

procedural Policies, Orders, Notices, 
Manuals, and Guides. 

A14 Approval of Technical Exchange 
Arrangements 

Approval of technical exchange 
arrangements for information, data, or 
personnel with other countries or 
international organizations (including, but 
not limited to, assistance in identifying and 
analyzing another country’s energy resources, 
needs and options). 

A15 International Agreements for Energy 
Research and Development 

Approval of DOE participation in 
international ‘‘umbrella’’ agreements for 
cooperation in energy research and 
development activities that would not 
commit the U.S. to any specific projects or 
activities. 

Appendix B to Subpart D of Part 1021— 
Categorical Exclusions Applicable to 
Specific Agency Actions 

B. Conditions That Are Integral Elements of 
the Classes of Actions in Appendix B 

The classes of actions listed below include 
the following conditions as integral elements 
of the classes of actions. To fit within the 
classes of actions listed below, a proposal 
must be one that would not: 

(1) Threaten a violation of applicable 
statutory, regulatory, or permit requirements 
for environment, safety, and health, or 
similar requirements of DOE or Executive 
Orders; 

(2) Require siting and construction or 
major expansion of waste storage, disposal, 
recovery, or treatment facilities (including 
incinerators), but the proposal may include 
categorically excluded waste storage, 
disposal, recovery, or treatment actions or 
facilities; 

(3) Disturb hazardous substances, 
pollutants, contaminants, or CERCLA- 
excluded petroleum and natural gas products 
that preexist in the environment such that 
there would be uncontrolled or unpermitted 
releases; or 

(4) Have the potential to cause significant 
impacts on environmentally sensitive 

resources. An environmentally sensitive 
resource is typically a resource that has been 
identified as needing protection through 
Executive Order, statute, or regulation by 
Federal, State, or local government, or a 
Federally recognized Indian Tribe. An action 
may be categorically excluded if, although 
sensitive resources are present, the action 
would not have the potential to cause 
significant impacts on those resources (such 
as construction of a building with its 
foundation well above a sole-source aquifer 
or upland surface soil removal on a site that 
has wetlands). Environmentally sensitive 
resources include, but are not limited to: 

(i) Property (such as sites, buildings, 
structures, and objects) of historic, 
archeological, or architectural significance 
designated by Federal, State, or local 
governments, or a Federally recognized 
Indian Tribe, or property determined to be 
eligible for listing on the National Register of 
Historic Places; 

(ii) Federally-listed threatened or 
endangered species or their habitat 
(including critical habitat) or Federally- 
proposed or candidate species or their habitat 
(Endangered Species Act); State-listed 
endangered or threatened species or their 
habitat; and Federally-protected marine 
mammals and Essential Fish Habitat (Marine 
Mammals Protection Act; Magnuson-Stevens 
Fishery Conservation and Management Act); 

(iii) Floodplains and wetlands (as defined 
in 10 CFR 1022.4, ‘‘Compliance with 
Floodplain and Wetland Environmental 
Review Requirements: Definitions,’’ or its 
successor); 

(iv) Areas having a special designation 
such as Federally- and State-designated 
wilderness areas, national parks, national 
monuments, national natural landmarks, 
wild and scenic rivers, State and Federal 
wildlife refuges, scenic areas (such as 
National Scenic and Historic Trails or 
National Scenic Areas), and marine 
sanctuaries; 

(v) Prime or unique farmland, or other 
farmland of statewide or local importance, as 
defined at 7 CFR 658.2(a), ‘‘Farmland 
Protection Policy Act: Definitions,’’ or its 
successor; 

(vi) Special sources of water (such as sole- 
source aquifers, wellhead protection areas, 
and other water sources that are vital in a 
region); and 

(vii) Tundra, coral reefs, or rain forests. 

B1. Categorical Exclusions Applicable to 
Facility Operation 

B1.1 Changing Rates and Prices 

Changing rates for services or prices for 
products marketed by parts of DOE other 
than Power Marketing Administrations, and 
approval of rate or price changes for non- 
DOE entities, that are consistent with the 
change in the implicit price deflator for the 
Gross Domestic Product published by the 
Department of Commerce, during the period 
since the last rate or price change. 

B1.2 Training Exercises and Simulations 

Training exercises and simulations 
(including, but not limited to, firing-range 
training, small-scale and short-duration 
force-on-force exercises, emergency response 

training, fire fighter and rescue training, and 
decontamination and spill cleanup training) 
conducted under appropriately controlled 
conditions and in accordance with applicable 
requirements. 

B1.3 Routine Maintenance 
Routine maintenance activities and 

custodial services for buildings, structures, 
rights-of-way, infrastructures (including, but 
not limited to, pathways, roads, and 
railroads), vehicles and equipment, and 
localized vegetation and pest control, during 
which operations may be suspended and 
resumed, provided that the activities would 
be conducted in a manner in accordance with 
applicable requirements. Custodial services 
are activities to preserve facility appearance, 
working conditions, and sanitation (such as 
cleaning, window washing, lawn mowing, 
trash collection, painting, and snow 
removal). Routine maintenance activities, 
corrective (that is, repair), preventive, and 
predictive, are required to maintain and 
preserve buildings, structures, 
infrastructures, and equipment in a condition 
suitable for a facility to be used for its 
designated purpose. Such maintenance may 
occur as a result of severe weather (such as 
hurricanes, floods, and tornados), wildfires, 
and other such events. Routine maintenance 
may result in replacement to the extent that 
replacement is in-kind and is not a 
substantial upgrade or improvement. In-kind 
replacement includes installation of new 
components to replace outmoded 
components, provided that the replacement 
does not result in a significant change in the 
expected useful life, design capacity, or 
function of the facility. Routine maintenance 
does not include replacement of a major 
component that significantly extends the 
originally intended useful life of a facility 
(for example, it does not include the 
replacement of a reactor vessel near the end 
of its useful life). Routine maintenance 
activities include, but are not limited to: 

(a) Repair or replacement of facility 
equipment, such as lathes, mills, pumps, and 
presses; 

(b) Door and window repair or 
replacement; 

(c) Wall, ceiling, or floor repair or 
replacement; 

(d) Reroofing; 
(e) Plumbing, electrical utility, lighting, 

and telephone service repair or replacement; 
(f) Routine replacement of high-efficiency 

particulate air filters; 
(g) Inspection and/or treatment of currently 

installed utility poles; 
(h) Repair of road embankments; 
(i) Repair or replacement of fire protection 

sprinkler systems; 
(j) Road and parking area resurfacing, 

including construction of temporary access to 
facilitate resurfacing, and scraping and 
grading of unpaved surfaces; 

(k) Erosion control and soil stabilization 
measures (such as reseeding and 
revegetation); 

(l) Surveillance and maintenance of 
surplus facilities in accordance with DOE 
Order 435.1, ‘‘Radioactive Waste 
Management,’’ or its successor; 

(m) Repair and maintenance of 
transmission facilities, such as replacement 
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of conductors of the same nominal voltage, 
poles, circuit breakers, transformers, 
capacitors, crossarms, insulators, and 
downed transmission lines, in accordance, 
where appropriate, with 40 CFR part 761 
(Polychlorinated Biphenyls Manufacturing, 
Processing, Distribution in Commerce, and 
Use Prohibitions) or its successor; 

(n) Routine testing and calibration of 
facility components, subsystems, or portable 
equipment (such as control valves, in-core 
monitoring devices, transformers, capacitors, 
monitoring wells, lysimeters, weather 
stations, and flumes); 

(o) Routine decontamination of the 
surfaces of equipment, rooms, hot cells, or 
other interior surfaces of buildings (by such 
activities as wiping with rags, using 
strippable latex, and minor vacuuming), and 
removal of contaminated intact equipment 
and other material (not including spent 
nuclear fuel or special nuclear material in 
nuclear reactors); and 

(p) Removal of debris. 

B1.4 Air Conditioning Systems for Existing 
Equipment 

Installation or modification of air 
conditioning systems required for 
temperature control for operation of existing 
equipment. 

B1.5 Existing Steam Plants and Cooling 
Water Systems 

Minor improvements to existing steam 
plants and cooling water systems (including, 
but not limited to, modifications of existing 
cooling towers and ponds), provided that the 
improvements would not: (1) Create new 
sources of water or involve new receiving 
waters; (2) have the potential to cause 
significant impacts on water withdrawals or 
the temperature of discharged water; or (3) 
increase introductions of, or involve new 
introductions of, hazardous substances, 
pollutants, contaminants, or CERCLA- 
excluded petroleum and natural gas 
products. 

B1.6 Tanks and Equipment To Control 
Runoff and Spills 

Installation or modification of retention 
tanks or small (normally under one acre) 
basins and associated piping and pumps for 
existing operations to control runoff or spills 
(such as under 40 CFR part 112). 
Modifications include, but are not limited to, 
installing liners or covers. (See also B1.33 of 
this appendix.) 

B1.7 Electronic Equipment 

Acquisition, installation, operation, 
modification, and removal of electricity 
transmission control and monitoring devices 
for grid demand and response, 
communication systems, data processing 
equipment, and similar electronic 
equipment. 

B1.8 Screened Water Intake and Outflow 
Structures 

Modifications to screened water intake and 
outflow structures such that intake velocities 
and volumes and water effluent quality and 
volumes are consistent with existing permit 
limits. 

B1.9 Airway Safety Markings and Painting 
Placement of airway safety markings on, 

painting of, and repair and in-kind 
replacement of lighting on electrical 
transmission lines and antenna structures, 
wind turbines, and similar structures in 
accordance with applicable requirements 
(such as Federal Aviation Administration 
standards). 

B1.10 Onsite Storage of Activated Material 
Routine, onsite storage at an existing 

facility of activated equipment and material 
(including, but not limited to, lead) used at 
that facility, to allow reuse after decay of 
radioisotopes with short half-lives. 

B1.11 Fencing 

Installation of fencing, including, but not 
limited to border marking, that would not 
have the potential to cause significant 
impacts on wildlife populations or migration 
or surface water flow. 

B1.12 Detonation or Burning of Explosives 
or Propellants After Testing 

Outdoor detonation or burning of 
explosives or propellants that failed (duds), 
were damaged (such as by fracturing), or 
were otherwise not consumed in testing. 
Outdoor detonation or burning would be in 
areas designated and routinely used for those 
purposes under existing applicable permits 
issued by Federal, State, and local authorities 
(such as a permit for a RCRA miscellaneous 
unit (40 CFR part 264, subpart X)). 

B1.13 Pathways, Short Access Roads, and 
Rail Lines 

Construction, acquisition, and relocation, 
consistent with applicable right-of-way 
conditions and approved land use or 
transportation improvement plans, of 
pedestrian walkways and trails, bicycle 
paths, small outdoor fitness areas, and short 
access roads and rail lines (such as branch 
and spur lines). 

B1.14 Refueling of Nuclear Reactors 

Refueling of operating nuclear reactors, 
during which operations may be suspended 
and then resumed. 

B1.15 Support Buildings 

Siting, construction or modification, and 
operation of support buildings and support 
structures (including, but not limited to, 
trailers and prefabricated and modular 
buildings) within or contiguous to an already 
developed area (where active utilities and 
currently used roads are readily accessible). 
Covered support buildings and structures 
include, but are not limited to, those for 
office purposes; parking; cafeteria services; 
education and training; visitor reception; 
computer and data processing services; 
health services or recreation activities; 
routine maintenance activities; storage of 
supplies and equipment for administrative 
services and routine maintenance activities; 
security (such as security posts); fire 
protection; small-scale fabrication (such as 
machine shop activities), assembly, and 
testing of non-nuclear equipment or 
components; and similar support purposes, 
but exclude facilities for nuclear weapons 
activities and waste storage activities, such as 

activities covered in B1.10, B1.29, B1.35, 
B2.6, B6.2, B6.4, B6.5, B6.6, and B6.10 of this 
appendix. 

B1.16 Asbestos Removal 

Removal of asbestos-containing materials 
from buildings in accordance with applicable 
requirements (such as 40 CFR part 61, 
‘‘National Emission Standards for Hazardous 
Air Pollutants’’; 40 CFR part 763, ‘‘Asbestos’’; 
29 CFR part 1910, subpart I, ‘‘Personal 
Protective Equipment’’; and 29 CFR part 
1926, ‘‘Safety and Health Regulations for 
Construction’’; and appropriate State and 
local requirements, including certification of 
removal contractors and technicians). 

B1.17 Polychlorinated Biphenyl Removal 

Removal of polychlorinated biphenyl 
(PCB)-containing items (including, but not 
limited to, transformers and capacitors), PCB- 
containing oils flushed from transformers, 
PCB-flushing solutions, and PCB-containing 
spill materials from buildings or other 
aboveground locations in accordance with 
applicable requirements (such as 40 CFR part 
761). 

B1.18 Water Supply Wells 

Siting, construction, and operation of 
additional water supply wells (or 
replacement wells) within an existing well 
field, or modification of an existing water 
supply well to restore production, provided 
that there would be no drawdown other than 
in the immediate vicinity of the pumping 
well, and the covered actions would not have 
the potential to cause significant long-term 
decline of the water table, and would not 
have the potential to cause significant 
degradation of the aquifer from the new or 
replacement well. 

B1.19 Microwave, Meteorological, and 
Radio Towers 

Siting, construction, modification, 
operation, abandonment, and removal of 
microwave, radio communication, and 
meteorological towers and associated 
facilities, provided that the towers and 
associated facilities would not be in a 
governmentally designated scenic area (see 
B(4)(iv) of this appendix) unless otherwise 
authorized by the appropriate governmental 
entity. 

B1.20 Protection of Cultural Resources, Fish 
and Wildlife Habitat 

Small-scale activities undertaken to protect 
cultural resources (such as fencing, labeling, 
and flagging) or to protect, restore, or 
improve fish and wildlife habitat, fish 
passage facilities (such as fish ladders and 
minor diversion channels), or fisheries. Such 
activities would be conducted in accordance 
with an existing natural or cultural resource 
plan, if any. 

B1.21 Noise Abatement 

Noise abatement measures (including, but 
not limited to, construction of noise barriers 
and installation of noise control materials). 

B1.22 Relocation of Buildings 

Relocation of buildings (including, but not 
limited to, trailers and prefabricated 
buildings) to an already developed area 

VerDate Mar<15>2010 19:34 Dec 30, 2010 Jkt 223001 PO 00000 Frm 00029 Fmt 4701 Sfmt 4702 E:\FR\FM\03JAP2.SGM 03JAP2jle
nt

in
i o

n 
D

S
K

J8
S

O
Y

B
1P

R
O

D
 w

ith
 P

R
O

P
O

S
A

LS
2



242 Federal Register / Vol. 76, No. 1 / Monday, January 3, 2011 / Proposed Rules 

(where active utilities and currently used 
roads are readily accessible). 

B1.23 Demolition and Disposal of Buildings 

Demolition and subsequent disposal of 
buildings, equipment, and support structures 
(including, but not limited to, smoke stacks 
and parking lot surfaces), provided that there 
would be no potential for release of 
substances at a level, or in a form, that could 
pose a threat to public health or the 
environment. 

B1.24 Property Transfers 

Transfer, lease, disposition, or acquisition 
of interests in personal property (including, 
but not limited to, equipment and materials) 
or real property (including, but not limited 
to, permanent structures and land), provided 
that under reasonably foreseeable uses (1) 
there would be no potential for release of 
substances at a level, or in a form, that could 
pose a threat to public health or the 
environment and (2) the covered actions 
would not have the potential to cause a 
significant change in impacts from before the 
transfer, lease, disposition, or acquisition of 
interests. 

B1.25 Property Transfers for Cultural 
Resources Protection, Habitat Preservation, 
and Wildlife Management 

Transfer, lease, disposition, or acquisition 
of interests in land and associated buildings 
for cultural resources protection, habitat 
preservation, or fish and wildlife 
management, provided that there would be 
no potential for release of substances at a 
level, or in a form, that could pose a threat 
to public health or the environment. 

B1.26 Small Water Treatment Facilities 

Siting, construction, expansion, 
modification, replacement, operation, and 
decommissioning of small (total capacity less 
than approximately 250,000 gallons per day) 
wastewater and surface water treatment 
facilities whose liquid discharges are 
externally regulated, and small potable water 
and sewage treatment facilities. 

B1.27 Disconnection of Utilities 

Activities that are required for the 
disconnection of utility services (including, 
but not limited to, water, steam, 
telecommunications, and electrical power) 
after it has been determined that the 
continued operation of these systems is not 
needed for safety. 

B1.28 Placing a Facility in an 
Environmentally Safe Condition 

Minor activities that are required to place 
a facility in an environmentally safe 
condition where there is no proposed use for 
the facility. These activities would include, 
but are not limited to, reducing surface 
contamination, and removing materials, 
equipment or waste (such as final defueling 
of a reactor, where there are adequate 
existing facilities for the treatment, storage, 
or disposal of the materials, equipment or 
waste). These activities would not include 
conditioning, treatment, or processing of 
spent nuclear fuel, high-level waste, or 
special nuclear materials. 

B1.29 Disposal Facilities for Construction 
and Demolition Waste 

Siting, construction, expansion, 
modification, operation, and 
decommissioning of small (less than 
approximately 10 acres) solid waste disposal 
facilities for construction and demolition 
waste, in accordance with applicable 
requirements (such as 40 CFR part 257, 
‘‘Criteria for Classification of Solid Waste 
Disposal Facilities and Practices,’’ and 40 
CFR part 61, ‘‘National Emission Standards 
for Hazardous Air Pollutants’’) that would not 
release substances at a level, or in a form, 
that could pose a threat to public health or 
the environment. 

B1.30 Transfer Actions 

Transfer actions, in which the predominant 
activity is transportation, provided that (1) 
the receipt and storage capacity and 
management capability for the amount and 
type of materials, equipment, or waste to be 
moved already exists at the receiving site and 
(2) all necessary facilities and operations at 
the receiving site are already permitted, 
licensed, or approved, as appropriate. Such 
transfers are not regularly scheduled as part 
of ongoing routine operations. 

B1.31 Installation or Relocation of 
Machinery and Equipment 

Installation or relocation and operation of 
machinery and equipment (including, but not 
limited to, laboratory equipment, electronic 
hardware, manufacturing machinery, 
maintenance equipment, and health and 
safety equipment), provided that uses of the 
installed or relocated items are consistent 
with the general missions of the receiving 
structure. Covered actions include 
modifications to an existing building, within 
or contiguous to a previously disturbed or 
developed area, that are necessary for 
equipment installation and relocation. Such 
modifications would not appreciably 
increase the footprint or height of the existing 
building or have the potential to cause 
significant changes to the type and 
magnitude of environmental impacts. 

B1.32 Traffic Flow Adjustments 

Traffic flow adjustments to existing roads 
(including, but not limited to, stop sign or 
traffic light installation, adjusting direction of 
traffic flow, and adding turning lanes), and 
road adjustments (including, but not limited 
to, widening and realignment) that are within 
an existing right-of-way and consistent with 
approved land use or transportation 
improvement plans. 

B1.33 Stormwater Runoff Control 

Design, construction, and operation of 
control practices to reduce stormwater runoff 
and maintain natural hydrology. Activities 
include, but are not limited to, those that 
reduce impervious surfaces (such as 
vegetative practices and use of porous 
pavements), best management practices (such 
as silt fences, straw wattles, and fiber rolls), 
and use of green infrastructure or other low 
impact development practices (such as 
cisterns and green roofs). 

B1.34 Lead-based Paint 

Containment, removal, and disposal of 
lead-based paint in accordance with 
applicable requirements (such as provisions 
relating to the certification of removal 
contractors and technicians at 40 CFR part 
745, ‘‘Lead-Based Paint Poisoning Prevention 
In Certain Residential Structures’’). 

B1.35 Drop-off, Collection and Transfer 
Facilities for Recyclable Materials 

Siting, construction, modification, and 
operation of recycling or compostable 
material drop-off, collection, and transfer 
stations on or contiguous to a previously 
disturbed or developed area and in an area 
where such a facility would be consistent 
with existing zoning requirements. The 
stations would have appropriate facilities 
and procedures established in accordance 
with applicable requirements for the 
handling of recyclable or compostable 
materials and household hazardous waste 
(such as paint and pesticides). Except as 
specified above, the collection of hazardous 
waste for disposal and the processing of 
recyclable or compostable materials are not 
included in this class of actions. 

B1.36 Determinations of Excess Real 
Property 

Determinations that real property is excess 
to the needs of DOE and, in the case of 
acquired real property, the subsequent 
reporting of such determinations to the 
General Services Administration or, in the 
case of lands withdrawn or otherwise 
reserved from the public domain, the 
subsequent filing of a notice of intent to 
relinquish with the Bureau of Land 
Management, Department of the Interior. 
Covered actions would not include disposal 
of real property. 

B2. Categorical Exclusions Applicable to 
Safety and Health 

B2.1 Workplace Enhancements 

Modifications within or contiguous to an 
existing structure, in a previously disturbed 
or developed area, to enhance workplace 
habitability (including, but not limited to, 
installation or improvements to lighting, 
radiation shielding, or heating/ventilating/air 
conditioning and its instrumentation, and 
noise reduction). 

B2.2 Building and Equipment 
Instrumentation 

Installation of, or improvements to, 
building and equipment instrumentation 
(including, but not limited to, remote control 
panels, remote monitoring capability, alarm 
and surveillance systems, control systems to 
provide automatic shutdown, fire detection 
and protection systems, water consumption 
monitors and flow control systems, 
announcement and emergency warning 
systems, criticality and radiation monitors 
and alarms, and safeguards and security 
equipment). 

B2.3 Personnel Safety and Health 
Equipment 

Installation of, or improvements to, 
equipment for personnel safety and health 
(including, but not limited to, eye washes, 
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safety showers, radiation monitoring devices, 
fumehoods, and associated collection and 
exhaust systems), provided that the covered 
actions would not have the potential to cause 
a significant increase in emissions. 

B2.4 Equipment Qualification 

Activities undertaken to (1) qualify 
equipment for use or improve systems 
reliability or (2) augment information on 
safety-related system components. These 
activities include, but are not limited to, 
transportation container qualification testing, 
crane and lift-gear certification or 
recertification testing, high efficiency 
particulate air filter testing and certification, 
stress tests (such as ‘‘burn-in’’ testing of 
electrical components and leak testing), and 
calibration of sensors or diagnostic 
equipment. 

B2.5 Facility Safety and Environmental 
Improvements 

Safety and environmental improvements of 
a facility (including, but not limited to, 
replacement and upgrade of facility 
components) that do not result in a 
significant change in the expected useful life, 
design capacity, or function of the facility 
and during which operations may be 
suspended and then resumed. Improvements 
include, but are not limited to, replacement/ 
upgrade of control valves, in-core monitoring 
devices, facility air filtration systems, or 
substation transformers or capacitors; 
addition of structural bracing to meet 
earthquake standards and/or sustain high 
wind loading; and replacement of 
aboveground or belowground tanks and 
related piping, provided that there is no 
evidence of leakage, based on testing in 
accordance with applicable requirements 
(such as 40 CFR part 265, ‘‘Interim Status 
Standards for Owners and Operators of 
Hazardous Waste Treatment, Storage, and 
Disposal Facilities’’ and 40 CFR part 280, 
‘‘Technical Standards and Corrective Action 
Requirements for Owners and Operators of 
Underground Storage Tanks’’). These actions 
do not include rebuilding or modifying 
substantial portions of a facility (such as 
replacing a reactor vessel). 

B2.6 Recovery of Radioactive Sealed 
Sources 

Recovery of radioactive sealed sources and 
sealed source-containing devices from 
domestic or foreign locations provided that 
(1) the recovered items are transported and 
stored in compliant containers, and (2) the 
receiving site has sufficient existing storage 
capacity and all required licenses, permits, 
and approvals. 

B3. Categorical Exclusions Applicable to Site 
Characterization, Monitoring, and General 
Research 

B3.1 Site Characterization and 
Environmental Monitoring 

Site characterization and environmental 
monitoring (including, but not limited to, 
siting, construction, modification, operation, 
and dismantlement and abandonment of 
characterization and monitoring devices, and 
siting, construction, and associated operation 
of a small-scale laboratory building or 

renovation of a room in an existing building 
for sample analysis). Such activities would 
not have the potential to cause significant 
impacts from ground disturbance. Covered 
activities include, but are not limited to, site 
characterization and environmental 
monitoring under CERCLA and RCRA. (This 
class of actions excludes activities in salt 
water and freshwater. See B3.16 of this 
appendix for salt water and freshwater 
activities.) Specific activities include, but are 
not limited to: 

(a) Geological, geophysical (such as gravity, 
magnetic, electrical, seismic, radar, and 
temperature gradient), geochemical, and 
engineering surveys and mapping, and the 
establishment of survey marks. Seismic 
techniques would not include large-scale 
reflection or refraction testing; 

(b) Installation and operation of field 
instruments (such as stream-gauging stations 
or flow-measuring devices, telemetry 
systems, geochemical monitoring tools, and 
geophysical exploration tools); 

(c) Drilling of wells for sampling or 
monitoring of groundwater or the vadose 
(unsaturated) zone, well logging, and 
installation of water-level recording devices 
in wells; 

(d) Aquifer and underground reservoir 
response testing; 

(e) Installation and operation of ambient air 
monitoring equipment; 

(f) Sampling and characterization of water, 
soil, rock, or contaminants (such as drilling 
using truck- or mobile-scale equipment, and 
modification, use, and plugging of 
boreholes); 

(g) Sampling and characterization of water 
effluents, air emissions, or solid waste 
streams; 

(h) Installation and operation of 
meteorological towers and associated 
activities (such as assessment of potential 
wind energy resources); 

(i) Sampling of flora or fauna; and 
(j) Archeological, historic, and cultural 

resource identification in compliance with 36 
CFR part 800 and 43 CFR part 7. 

B3.2 Aviation Activities 

Aviation activities for survey, monitoring, 
or security purposes that comply with 
Federal Aviation Administration regulations. 

B3.3 Research Related to Conservation of 
Fish, Wildlife, and Cultural Resources 

Field and laboratory research, inventory, 
and information collection activities that are 
directly related to the conservation of fish 
and wildlife resources or to the protection of 
cultural resources, provided that such 
activities would not have the potential to 
cause significant impacts on fish and wildlife 
habitat or populations or to cultural 
resources. 

B3.4 Transport Packaging Tests for 
Radioactive or Hazardous Material 

Drop, puncture, water-immersion, thermal, 
and fire tests of transport packaging for 
radioactive or hazardous materials to certify 
that designs meet the applicable 
requirements (such as 49 CFR 173.411 and 
173.412 and 10 CFR 71.73). 

B3.5 Tank Car Tests 

Tank car tests under 49 CFR part 179 
(including, but not limited to, tests of safety 
relief devices, pressure regulators, and 
thermal protection systems). 

B3.6 Small-Scale Research and 
Development, Laboratory Operations, and 
Pilot Projects 

Siting, construction, modification, 
operation, and decommissioning of facilities 
for small-scale research and development 
projects; conventional laboratory operations 
(such as preparation of chemical standards 
and sample analysis); and small-scale pilot 
projects (generally less than 2 years) 
frequently conducted to verify a concept 
before demonstration actions, provided that 
construction or modification would be 
within or contiguous to a previously 
disturbed or developed area (where active 
utilities and currently used roads are readily 
accessible). For purposes of this category, 
‘‘demonstration actions’’ means actions that 
are undertaken at a scale to show whether a 
technology would be viable on a larger scale 
and suitable for commercial deployment. 
Demonstration actions frequently follow 
research and development and pilot projects 
that are directed at establishing proof of 
concept. 

B3.7 New Terrestrial Infill Exploratory and 
Experimental Wells 

Siting, construction, and operation of new 
terrestrial infill exploratory and experimental 
(test) wells in a locally characterized 
geological formation in a field that contains 
existing operating wells, properly abandoned 
wells, or unminable coal seams containing 
natural gas, provided that the site 
characterization has verified a low potential 
for seismicity, subsidence, and 
contamination of freshwater aquifers, and the 
actions are otherwise consistent with 
applicable best practices and DOE protocols, 
including those that protect against 
uncontrolled releases of harmful materials. 
Such wells may include those for brine, 
carbon dioxide, coalbed methane, gas 
hydrate, geothermal, natural gas, and oil. 
Uses for carbon sequestration wells include, 
but are not limited to, the study of saline 
formations, enhanced oil recovery, and 
enhanced coalbed methane extraction. 

B3.8 Outdoor Terrestrial Ecological and 
Environmental Research 

Outdoor terrestrial ecological and 
environmental research in a small area 
(generally less than 5 acres), including, but 
not limited to, siting, construction, and 
operation of a small-scale laboratory building 
or renovation of a room in an existing 
building for associated analysis, provided 
that such activities would not have the 
potential to cause significant impacts on the 
ecosystem. These actions include, but are not 
limited to, small test plots for energy-related 
biomass or biofuels research. Such research 
may include the use of genetically 
engineered plants where the test plot of such 
plants and associated activities have been 
authorized by the U.S. Department of 
Agriculture, in accordance with applicable 
requirements (such as 7 CFR part 340), 
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including the use of any required 
confinement measures and buffer zones. 

B3.9 Projects To Reduce Emissions and 
Waste Generation 

Projects to reduce emissions and waste 
generation at existing fossil or alternative fuel 
combustion or utilization facilities, provided 
that these projects would not have the 
potential to cause a significant increase in the 
quantity or rate of air emissions. For this 
category of actions, ‘‘fuel’’ includes coal, oil, 
natural gas, hydrogen, syngas, and biomass. 
Neither ‘‘fuel’’ nor ‘‘alternative fuel’’ herein 
includes nuclear fuels. Covered actions 
include, but are not limited to: 

(a) Test treatment of the throughput 
product (solid, liquid, or gas) generated at an 
existing and fully operational fuel 
combustion or utilization facility; 

(b) Addition or replacement of equipment 
for reduction or control of sulfur dioxide, 
oxides of nitrogen, or other regulated 
substances that requires only minor 
modification to the existing structures at an 
existing fuel combustion or utilization 
facility, for which the existing use remains 
essentially unchanged; 

(c) Addition or replacement of equipment 
for reduction or control of sulfur dioxide, 
oxides of nitrogen, or other regulated 
substances that involves no permanent 
change in the quantity or quality of fuel 
burned or used and involves no permanent 
change in the capacity factor of the fuel 
combustion or utilization facility; and 

(d) Addition or modification of equipment 
for capture and control of carbon dioxide or 
other regulated substances, provided that 
adequate infrastructure is in place to manage 
such substances. 

B3.10 Particle Accelerators 

Siting, construction, modification, 
operation, and decommissioning of particle 
accelerators, including electron beam 
accelerators, with primary beam energy less 
than approximately 100 million electron 
volts (MeV) and average beam power less 
than approximately 250 kilowatts (kW), and 
associated beamlines, storage rings, colliders, 
and detectors, for research and medical 
purposes (such as proton therapy), and 
isotope production, within or contiguous to 
a previously disturbed or developed area 
(where active utilities and currently used 
roads are readily accessible), or internal 
modification of any accelerator facility 
regardless of energy, that does not increase 
primary beam energy or current. In cases 
where the beam energy exceeds 100 MeV, the 
average beam power must be less than 250 
kW, so as not to exceed an average current 
of 2.5 milliamperes (mA). 

B3.11 Outdoor Tests and Experiments on 
Materials and Equipment Components 

Outdoor tests and experiments for the 
development, quality assurance, or reliability 
of materials and equipment (including, but 
not limited to, weapon system components) 
under controlled conditions. Covered actions 
include, but are not limited to, burn tests 
(such as tests of electric cable fire resistance 
or the combustion characteristics of fuels), 
impact tests (such as pneumatic ejector tests 
using earthen embankments or concrete slabs 

designated and routinely used for that 
purpose), or drop, puncture, water- 
immersion, or thermal tests. Covered actions 
would not involve source, special nuclear, or 
byproduct materials, except that 
encapsulated sources that contain source, 
special nuclear, or byproduct materials may 
be used for nondestructive actions such as 
detector/sensor development and testing and 
first responder field training. 

B3.12 Microbiological and Biomedical 
Facilities 

Siting, construction, modification, 
operation, and decommissioning of 
microbiological and biomedical diagnostic, 
treatment and research facilities (excluding 
Biosafety Level-3 and Biosafety Level-4), in 
accordance with applicable requirements or 
best practices (such as Biosafety in 
Microbiological and Biomedical Laboratories, 
5th Edition, Feb. 2007, U.S. Department of 
Health and Human Services, Centers for 
Disease Control and Prevention, and the 
National Institutes of Health) including, but 
not limited to, laboratories, treatment areas, 
offices, and storage areas, within or 
contiguous to a previously disturbed or 
developed area (where active utilities and 
currently used roads are readily accessible). 
Operation may include the purchase, 
installation, and operation of biomedical 
equipment (such as commercially available 
cyclotrons that are used to generate 
radioisotopes and radiopharmaceuticals, and 
commercially available biomedical imaging 
and spectroscopy instrumentation). 

B3.13 Magnetic Fusion Experiments 

Performing magnetic fusion experiments 
that do not use tritium as fuel, within 
existing facilities (including, but not limited 
to, necessary modifications). 

B3.14 Small-Scale Educational Facilities 

Siting, construction, modification, 
operation, and decommissioning of small- 
scale educational facilities (including, but 
not limited to, conventional teaching 
laboratories, libraries, classroom facilities, 
auditoriums, museums, visitor centers, 
exhibits, and associated offices) within or 
contiguous to a previously disturbed or 
developed area (where active utilities and 
currently used roads are readily accessible). 
Operation may include, but is not limited to, 
purchase, installation, and operation of 
equipment (such as audio/visual and 
laboratory equipment) commensurate with 
the educational purpose of the facility. 

B3.15 Small-Scale Indoor Research and 
Development Projects Using Nanoscale 
Materials 

Siting, construction, modification, 
operation, and decommissioning of facilities 
for indoor small-scale research and 
development projects and small-scale pilot 
projects using nanoscale materials in 
accordance with applicable requirements 
(such as engineering, worker safety, 
procedural, and administrative regulations) 
necessary to ensure the containment of any 
biohazardous materials. Construction and 
modification activities would be within or 
contiguous to a previously disturbed or 

developed area (where active utilities and 
currently used roads are readily accessible). 

B3.16 Research Activities in Salt Water and 
Freshwater Environments 

Small-scale, temporary surveying, site 
characterization, and research activities in 
salt water and freshwater environments, 
limited to: 

(a) Acquisition of rights-of-way, easements, 
and temporary use permits; 

(b) Data collection, environmental 
monitoring, and nondestructive research 
programs; 

(c) Resource evaluation activities including 
surveying and mapping, but excluding 
seismic activities other than passive 
techniques; 

(d) Collection of geological, 
paleontological, mineralogical, geochemical, 
biological, and geotechnical data and 
samples, but excluding large-scale vibratory 
coring techniques; 

(e) Installation of monitoring and recording 
devices; 

(f) Installation of equipment for flow 
testing of existing wells including equipment 
for fluid analysis; and 

(g) Ecological and environmental research 
provided that such activities would not have 
the potential to cause significant impacts on 
the ecosystem. 

These activities would be conducted in 
accordance with, where applicable, an 
approved spill prevention, control, and 
response plan and would incorporate 
appropriate control technologies and best 
management practices. None of the above 
activities would occur within the boundary 
of an established marine sanctuary or 
wildlife refuge, a governmentally proposed 
marine sanctuary or wildlife refuge, or a 
governmentally recognized area of high 
biological sensitivity (such as protected areas 
and other areas of known ecological 
importance, whale and marine mammal 
mating and calving/pupping areas, and fish 
and invertebrate spawning and nursery areas 
recognized as being limited or unique and 
vulnerable to perturbation; these areas can 
occur in bays, estuaries, near shore, and far 
offshore, and may vary seasonally), or 
outside those areas if the activities would 
have the potential to cause significant 
impacts within those areas. No permanent 
facilities or devices would be constructed or 
installed. Covered actions do not include 
drilling of resource exploration or extraction 
wells. 

B4. Categorical Exclusions Applicable to 
Power Resources 

B4.1 Contracts, Policies, and Marketing and 
Allocation Plans for Electric Power 

Establishment and implementation of 
contracts, policies, and marketing and 
allocation plans related to electric power 
acquisition or transmission that involve only 
the use of the existing transmission system 
and existing generation resources operating 
within their normal operating limits. 

B4.2 Export of Electric Energy 

Export of electric energy as provided by 
Section 202(e) of the Federal Power Act over 
existing transmission systems or using 
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transmission system changes that are 
themselves categorically excluded. 

B4.3 Electric Power Marketing Rate 
Changes 

Rate changes for electric power, power 
transmission, and other products or services 
provided by a Power Marketing 
Administration that are based on a change in 
revenue requirements if the operations of 
generation projects would remain within 
normal operating limits. 

B4.4 Power Marketing Services and 
Activities 

Power marketing services and power 
management activities (including, but not 
limited to, storage, load shaping, seasonal 
exchanges, and other similar activities), 
provided that the operations of generating 
projects would remain within normal 
operating limits. 

B4.5 Temporary Adjustments to River 
Operations 

Temporary adjustments to river operations 
to accommodate day-to-day river 
fluctuations, power demand changes, fish 
and wildlife conservation program 
requirements, and other external events, 
provided that the adjustments would occur 
within the existing operating constraints of 
the particular hydrosystem operation. 

B4.6 Additions and Modifications to 
Transmission Facilities 

Additions or modifications to electric 
power transmission facilities that would not 
have the potential to cause significant 
impacts beyond the previously disturbed or 
developed facility area (including, but not 
limited to, switchyard rock grounding 
upgrades, secondary containment projects, 
paving projects, seismic upgrading, tower 
modifications, load shaping projects (such as 
the installation and use of flywheels and 
battery arrays), changing insulators, and 
replacement of poles, circuit breakers, 
conductors, transformers, and crossarms). 

B4.7 Fiber Optic Cable 

Adding fiber optic cables to transmission 
facilities or burying fiber optic cable in 
existing transmission line or pipeline rights- 
of-way. Covered actions may include 
associated vaults and pulling and tensioning 
sites outside of rights-of-way in nearby 
previously disturbed or developed areas. 

B4.8 Electricity Transmission Agreements 

New electricity transmission agreements, 
and modifications to existing transmission 
arrangements, to use a transmission facility 
of one system to transfer power of and for 
another system, provided that no new 
generation projects would be involved and 
no physical changes in the transmission 
system would be made beyond the 
previously disturbed or developed facility 
area. 

B4.9 Multiple Use of Transmission Line 
Rights-of-Way 

Granting or denying requests for multiple 
uses of a transmission facility’s rights-of-way 
(including, but not limited to, grazing 
permits and crossing agreements for electric 

lines, water lines, natural gas pipelines, 
communications cables, roads, and drainage 
culverts). 

B4.10 Removal of Electric Transmission 
Lines and Substations 

Deactivation, dismantling, and removal of 
electric transmission facilities (including, but 
not limited to, electric transmission lines, 
substations, and switching stations) and 
abandonment and restoration of rights-of-way 
(including, but not limited to, associated 
access roads). 

B4.11 Electric Power Substations and 
Interconnection Facilities 

Construction or modification of electric 
power substations or interconnection 
facilities (including, but not limited to, 
switching stations and support facilities) that 
are not for the interconnection of a new 
generation resource into a Power Marketing 
Administration’s transmission system, 
unless: (1) The new generation resource 
would be eligible for categorical exclusion 
under this part and (2) the new generation 
resource would be equal to or less than 50 
average megawatts. 

B4.12 Construction of Transmission Lines 

Construction of electric transmission lines 
approximately 10 miles in length or less 
inside or outside of previously disturbed or 
developed transmission line or pipeline 
rights-of-way, or approximately 20 miles in 
length or less inside of previously disturbed 
or developed transmission line or pipeline 
rights-of-way, that are not for the 
interconnection of a new generation resource 
into a Power Marketing Administration’s 
transmission system, unless: (1) The new 
generation resource would be eligible for 
categorical exclusion under this part and (2) 
the new generation resource would be equal 
to or less than 50 average megawatts. 

B4.13 Upgrading and Rebuilding Existing 
Transmission Lines 

Upgrading or rebuilding approximately 20 
miles in length or less of existing electric 
transmission lines, which may involve minor 
relocations of small segments of the 
transmission lines, that is not for the 
interconnection of a new generation resource 
into a Power Marketing Administration’s 
transmission system, unless: (1) The new 
generation resource would be eligible for 
categorical exclusion under this part and (2) 
the new generation resource would be equal 
to or less than 50 average megawatts. 

B5. Categorical Exclusions Applicable to 
Conservation, Fossil, and Renewable Energy 
Activities 

B5.1 Actions To Conserve Energy or Water 

(a) Actions to conserve energy or water, 
demonstrate potential energy or water 
conservation, and promote energy efficiency 
that would not have the potential to cause 
significant changes in the indoor or outdoor 
concentrations of potentially harmful 
substances. These actions may involve 
financial and technical assistance to 
individuals (such as builders, owners, 
consultants, manufacturers, and designers), 
organizations (such as utilities), and 

governments (such as State, local, and 
Tribal). Covered actions include, but are not 
limited to weatherization (such as insulation 
and replacing windows and doors); 
programmed lowering of thermostat settings; 
placement of timers on hot water heaters; 
installation or replacement of energy efficient 
lighting, low-flow plumbing fixtures (such as 
faucets, toilets, and showerheads), heating, 
ventilation, and air conditioning systems, 
and appliances; installation of drip-irrigation 
systems; improvements in generator 
efficiency and appliance efficiency ratings; 
efficiency improvements for vehicles and 
transportation (such as fleet changeout); 
power storage (such as flywheels and 
batteries, generally less than 10 megawatt 
equivalent); transportation management 
systems (such as traffic signal control 
systems, car navigation, speed cameras, and 
automatic plate number recognition); 
development of energy-efficient 
manufacturing, industrial, or building 
practices; and small-scale energy efficiency 
and conservation research and development 
and small-scale pilot projects. Covered 
actions include building renovations or new 
structures, provided that they occur in a 
previously disturbed or developed area. 
Covered actions could involve commercial, 
residential, agricultural, academic, 
institutional, or industrial sectors. Covered 
actions do not include rulemakings, 
standard-settings, or proposed DOE 
legislation, except for those actions listed in 
B5.1(b) of this appendix. 

(b) Covered actions include rulemakings 
that establish energy conservation standards 
for consumer products and industrial 
equipment, provided that the actions would 
not: (1) Have the potential to cause a 
significant change in manufacturing 
infrastructure (such as construction of new 
manufacturing plants with considerable 
associated ground disturbance); (2) involve 
significant unresolved conflicts concerning 
alternative uses of available resources (such 
as rare or limited raw materials); (3) have the 
potential to result in a significant increase in 
the disposal of materials posing significant 
risks to human health and the environment 
(such as RCRA hazardous wastes); or (4) have 
the potential to cause a significant increase 
in energy consumption in a State or region. 

B5.2 Modifications to Pumps and Piping 

Modifications to existing pump and piping 
configurations (including, but not limited to, 
manifolds, metering systems, and other 
instrumentation on such configurations 
conveying materials such as air, brine, carbon 
dioxide, geothermal system fluids, hydrogen 
gas, natural gas, nitrogen gas, oil, produced 
water, steam, and water). Covered 
modifications would not have the potential 
to cause significant changes to design process 
flow rates or permitted air emissions. 

B5.3 Modification or Abandonment of Wells 

Modification (but not expansion) or 
plugging and abandonment of wells, 
provided that site characterization has 
verified a low potential for seismicity, 
subsidence, and contamination of freshwater 
aquifers, and the actions are otherwise 
consistent with best practices and DOE 

VerDate Mar<15>2010 19:34 Dec 30, 2010 Jkt 223001 PO 00000 Frm 00033 Fmt 4701 Sfmt 4702 E:\FR\FM\03JAP2.SGM 03JAP2jle
nt

in
i o

n 
D

S
K

J8
S

O
Y

B
1P

R
O

D
 w

ith
 P

R
O

P
O

S
A

LS
2



246 Federal Register / Vol. 76, No. 1 / Monday, January 3, 2011 / Proposed Rules 

protocols, including those that protect 
against uncontrolled releases of harmful 
materials. Such wells may include, but are 
not limited to, storage and injection wells for 
brine, carbon dioxide, coalbed methane, gas 
hydrate, geothermal, natural gas, and oil. 
Covered modifications would not be part of 
site closure. 

B5.4 Repair or Replacement of Pipelines 

Repair, replacement, upgrading, 
rebuilding, or minor relocation of pipelines 
within existing rights-of-way, provided that 
the actions are in accordance with applicable 
requirements (such as Army Corps of 
Engineers permits under section 404 of the 
Clean Water Act). Pipelines may convey 
materials including, but not limited to, air, 
brine, carbon dioxide, geothermal system 
fluids, hydrogen gas, natural gas, nitrogen 
gas, oil, produced water, steam, and water. 

B5.5 Short Pipeline Segments 

Construction and subsequent operation of 
short (generally less than 20 miles in length) 
pipeline segments conveying materials (such 
as air, brine, carbon dioxide, geothermal 
system fluids, hydrogen gas, natural gas, 
nitrogen gas, oil, produced water, steam, and 
water) between existing source facilities and 
existing receiving facilities (such as facilities 
for use, reuse, transportation, storage, and 
refining), provided that the pipeline 
segments are within previously disturbed or 
developed rights-of-way. 

B5.6 Oil Spill Cleanup 

Removal of oil and contaminated materials 
recovered in oil spill cleanup operations and 
disposal of these materials in accordance 
with applicable requirements (such as the 
National Oil and Hazardous Substances 
Pollution Contingency Plan). 

B5.7 Import or Export Natural Gas, With 
Operational Changes 

Approvals or disapprovals of new 
authorizations or amendments of existing 
authorizations to import or export natural gas 
under section 3 of the Natural Gas Act that 
involve minor operational changes (such as 
changes in natural gas throughput, 
transportation, and storage operations) but 
not new construction. 

B5.8 Import or Export Natural Gas, With 
New Cogeneration Powerplant 

Approvals or disapprovals of new 
authorizations or amendments of existing 
authorizations to import or export natural gas 
under section 3 of the Natural Gas Act that 
involve new cogeneration powerplants (as 
defined in the Powerplant and Industrial 
Fuel Use Act of 1978, as amended) within or 
contiguous to an existing industrial complex 
and requiring generally less than 10 miles of 
new natural gas pipeline or 20 miles within 
previously disturbed or developed rights-of- 
way. 

B5.9 Temporary Exemptions For Electric 
Powerplants 

Grants or denials of temporary exemptions 
under the Powerplant and Industrial Fuel 
Use Act of 1978, as amended, for electric 
powerplants. 

B5.10 Certain Permanent Exemptions For 
Existing Electric Powerplants 

For existing electric powerplants, grants or 
denials of permanent exemptions under the 
Powerplant and Industrial Fuel Use Act of 
1978, as amended, other than exemptions 
under section 312(c) relating to cogeneration 
and section 312(b) relating to certain State or 
local requirements. 

B5.11 Permanent Exemptions Allowing 
Mixed Natural Gas and Petroleum 

For new electric powerplants, grants or 
denials of permanent exemptions from the 
prohibitions of Title II of the Powerplant and 
Industrial Fuel Use Act of 1978, as amended, 
to permit the use of certain fuel mixtures 
containing natural gas or petroleum. 

B5.12 Workover of Existing Wells 

Workover (operations to restore 
production, such as deepening, plugging 
back, pulling and resetting lines, and squeeze 
cementing) of existing wells (including, but 
not limited to, activities associated with 
brine, carbon dioxide, coalbed methane, gas 
hydrate, geothermal, natural gas, and oil) to 
restore functionality, provided that workover 
operations are restricted to the existing 
wellpad and do not involve any new site 
preparation or earthwork that would have the 
potential to cause significant impacts on 
nearby habitat; that site characterization has 
verified a low potential for seismicity, 
subsidence, and contamination of freshwater 
aquifers; and the actions are otherwise 
consistent with best practices and DOE 
protocols, including those that protect 
against uncontrolled releases of harmful 
materials. 

B5.13 Experimental Wells for Injection of 
Small Quantities of Carbon Dioxide 

Siting, construction, operation, plugging, 
and abandonment of experimental wells for 
the injection of small quantities of carbon 
dioxide (and other incidentally co-captured 
gases) in locally characterized, geologically 
secure storage formations at or near existing 
carbon dioxide sources to determine the 
suitability of the formations for large-scale 
sequestration, provided that (1) the 
characterization has verified a low potential 
for seismicity, subsidence, and 
contamination of freshwater aquifers; (2) the 
wells are otherwise in accordance with 
applicable requirements, best practices, and 
DOE protocols, including those that protect 
against uncontrolled releases of harmful 
materials; and (3) the wells and associated 
drilling activities are sufficiently remote so 
that they would not have the potential to 
cause significant impacts related to noise and 
other vibrations. Wells may be used for 
enhanced oil or natural gas recovery or for 
secure storage of carbon dioxide in saline 
formations or other secure formations. Over 
the duration of a project, the wells would be 
used to inject, in aggregate, less than 500,000 
tons of carbon dioxide into the geologic 
formation. Covered actions exclude activities 
in salt water and freshwater environments. 
(See B3.16 of this appendix for activities in 
salt water and freshwater environments.) 

B5.14 Combined Heat and Power or 
Cogeneration Systems 

Conversion to, replacement of, or 
modification of combined heat and power or 
cogeneration systems (the sequential or 
simultaneous production of multiple forms of 
energy, such as thermal and electrical energy, 
in a single integrated system) at existing 
facilities, provided that the conversion, 
replacement, or modification would not have 
the potential to cause a significant increase 
in the quantity or rate of air emissions and 
would not have the potential to cause 
significant impacts to water resources. 

B5.15 Small-Scale Renewable Energy 
Research and Development and Pilot Projects 

Small-scale renewable energy research and 
development projects and small-scale pilot 
projects located within a previously 
disturbed or developed area. Covered actions 
would be in accordance with applicable 
requirements (such as local land use and 
zoning requirements) in the proposed project 
area and would incorporate appropriate 
control technologies and best management 
practices. 

B5.16 Solar Photovoltaic Systems 

The installation, modification, operation, 
and removal of commercially available solar 
photovoltaic systems located on a building or 
other structure (such as rooftop, parking lot 
or facility, and mounted to signage, lighting, 
gates, or fences), or if located on land, 
generally comprising less than 10 acres 
within a previously disturbed or developed 
area. Covered actions would be in accordance 
with applicable requirements (such as local 
land use and zoning requirements) in the 
proposed project area and would incorporate 
appropriate control technologies and best 
management practices. 

B5.17 Solar Thermal Systems 

The installation, modification, operation, 
and removal of commercially available small- 
scale solar thermal systems (including, but 
not limited to, solar hot water systems) 
located on or contiguous to a building, and 
if located on land, generally comprising less 
than 10 acres within a previously disturbed 
or developed area. Covered actions would be 
in accordance with applicable requirements 
(such as local land use and zoning 
requirements) in the proposed project area 
and would incorporate appropriate control 
technologies and best management practices. 

B5.18 Wind Turbines 

The installation, modification, operation, 
and removal of commercially available small 
wind turbines, with a total height generally 
less than 200 feet (measured from the ground 
to the maximum height of blade rotation) that 
(1) are located within a previously disturbed 
or developed area; (2) are located more than 
10 nautical miles from an airport or aviation 
navigation aid; (3) are located more than 1.5 
nautical miles from National Weather Service 
or Federal Aviation Administration Doppler 
weather radar; (4) would not have the 
potential to cause significant impacts on bird 
or bat species; and (5) are sited or designed 
such that the project would not have the 
potential to cause significant impacts to 
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persons (such as shadow flicker and other 
visual impacts, and noise). Covered actions 
would be in accordance with applicable 
requirements (such as local land use and 
zoning requirements) in the proposed project 
area and would incorporate appropriate 
control technologies and best management 
practices. 

B5.19 Ground Source Heat Pumps 

The installation, modification, operation, 
and removal of commercially available small- 
scale ground source heat pumps to support 
operations in single facilities (such as a 
school and community center) or contiguous 
facilities (such as an office complex) (1) only 
where major associated activities (such as 
drilling and discharge) are regulated, and 
appropriate leakage and contaminant control 
measures would be in place; (2) that would 
not have the potential to cause significant 
changes in subsurface temperature; and (3) 
would be located within a previously 
disturbed or developed area. Covered actions 
would be in accordance with applicable 
requirements (such as local land use and 
zoning requirements) in the proposed project 
area and would incorporate appropriate 
control technologies and best management 
practices. 

B5.20 Biomass Power Plants 

The installation, modification, operation, 
and removal of small-scale biomass power 
plants (generally less than 10 megawatts), 
using commercially available technology (1) 
intended primarily to support operations in 
single facilities (such as a school and 
community center) or contiguous facilities 
(such as an office complex); (2) that would 
not affect the air quality attainment status of 
the area and would not have the potential to 
cause a significant increase in the quantity or 
rate of air emissions and would not have the 
potential to cause significant impacts to 
water resources; and (3) would be located 
within a previously disturbed or developed 
area. Covered actions would be in accordance 
with applicable requirements (such as local 
land use and zoning requirements) in the 
proposed project area and would incorporate 
appropriate control technologies and best 
management practices. 

B5.21 Methane Gas Recovery and 
Utilization Systems 

The installation, modification, operation, 
and removal of commercially available 
methane gas recovery and utilization systems 
installed within a previously disturbed or 
developed area on or contiguous to an 
existing landfill or wastewater treatment 
plant that would not have the potential to 
cause a significant increase in the quantity or 
rate of air emissions. Covered actions would 
be in accordance with applicable 
requirements (such as local land use and 
zoning requirements) in the proposed project 
area and would incorporate appropriate 
control technologies and best management 
practices. 

B5.22 Alternative Fuel Vehicle Fueling 
Stations 

The installation, modification, operation, 
and removal of alternative fuel vehicle 
fueling stations (such as for compressed 

natural gas, hydrogen, ethanol and other 
commercially available biofuels) on the site 
of a current or former fueling station, or 
within a previously disturbed or developed 
area within the boundaries of a facility 
managed by the owners of a vehicle fleet. 
Covered actions would be in accordance with 
applicable requirements (such as local land 
use and zoning requirements) in the 
proposed project area and would incorporate 
appropriate control technologies and best 
management practices. 

B5.23 Electric Vehicle Charging Stations 

The installation, modification, operation, 
and removal of electric vehicle charging 
stations, using commercially available 
technology, within a previously disturbed or 
developed area. Covered actions are limited 
to areas where access and parking are in 
accordance with applicable requirements 
(such as local land use and zoning 
requirements) in the proposed project area 
and would incorporate appropriate control 
technologies and best management practices. 

B5.24 Drop-In Hydroelectric Systems 

The installation, modification, operation, 
and removal of commercially available small- 
scale, drop-in, run-of-the-river hydroelectric 
systems that would (1) involve no water 
storage or water diversion from the stream or 
river channel where the system is installed 
and (2) not have the potential to cause 
significant impacts on water quality, 
temperature, flow, or volume. Covered 
systems would be located up-gradient of a 
natural anadromous fish barrier and where 
there would not be the potential for 
significant impacts to threatened or 
endangered species. Covered actions would 
involve no major construction or 
modification of stream or river channels, and 
the hydroelectric systems would be placed 
and secured in the channel without the use 
of heavy equipment. Covered actions would 
be in accordance with applicable 
requirements (such as local land use and 
zoning requirements) in the proposed project 
area and would incorporate appropriate 
control technologies and best management 
practices. 

B5.25 Small-Scale Renewable Energy 
Research and Development and Pilot Projects 
in Salt Water and Freshwater Environments 

Small-scale renewable energy research and 
development projects and small-scale pilot 
projects located in salt water and freshwater 
environments. Activities would be in 
accordance with, where applicable, an 
approved spill prevention, control, and 
response plan, and would incorporate 
appropriate control technologies and best 
management practices. Covered actions 
would not occur (1) within areas of 
hazardous natural bottom conditions or (2) 
within the boundary of an established marine 
sanctuary or wildlife refuge, a 
governmentally proposed marine sanctuary 
or wildlife refuge, or a governmentally 
recognized area of high biological sensitivity 
(such as protected areas and other areas of 
known ecological importance, whale and 
marine mammal mating and calving/pupping 
areas, and fish and invertebrate spawning 
and nursery areas recognized as being limited 

or unique and vulnerable to perturbation; 
these areas can occur in bays, estuaries, near 
shore, and far offshore, and may vary 
seasonally), or outside those areas if the 
activities would have the potential to cause 
significant impacts within those areas. No 
permanent facilities or devices would be 
constructed or installed. Covered actions do 
not include drilling of resource exploration 
or extraction wells, use of large-scale 
vibratory coring techniques, or seismic 
activities other than passive techniques. 

B6. Categorical Exclusions Applicable to 
Environmental Restoration and Waste 
Management Activities 

B6.1 Cleanup Actions 

Small-scale, short-term cleanup actions, 
under RCRA, Atomic Energy Act, or other 
authorities, less than approximately 10 
million dollars in cost, to reduce risk to 
human health or the environment from the 
release or threat of release of a hazardous 
substance other than high-level radioactive 
waste and spent nuclear fuel, including 
treatment (such as incineration, 
encapsulation, physical or chemical 
separation, and compaction), recovery, 
storage, or disposal of wastes at existing 
facilities currently handling the type of waste 
involved in the action. These actions include, 
but are not limited to: 

(a) Excavation or consolidation of 
contaminated soils or materials from 
drainage channels, retention basins, ponds, 
and spill areas that are not receiving 
contaminated surface water or wastewater, if 
surface water or groundwater would not 
collect and if such actions would reduce the 
spread of, or direct contact with, the 
contamination; 

(b) Removal of bulk containers (such as 
drums and barrels) that contain or may 
contain hazardous substances, pollutants, 
contaminants, CERCLA-excluded petroleum 
or natural gas products, or hazardous wastes 
(designated in 40 CFR part 261 or applicable 
State requirements), if such actions would 
reduce the likelihood of spillage, leakage, 
fire, explosion, or exposure to humans, 
animals, or the food chain; 

(c) Removal of an underground storage 
tank including its associated piping and 
underlying containment systems in 
accordance with applicable requirements 
(such as RCRA, subtitle I; 40 CFR part 265, 
subpart J; and 40 CFR part 280, subparts F 
and G) if such action would reduce the 
likelihood of spillage, leakage, or the spread 
of, or direct contact with, contamination; 

(d) Repair or replacement of leaking 
containers; 

(e) Capping or other containment of 
contaminated soils or sludges if the capping 
or containment would not unduly limit 
future groundwater remediation and if 
needed to reduce migration of hazardous 
substances, pollutants, contaminants, or 
CERCLA-excluded petroleum and natural gas 
products into soil, groundwater, surface 
water, or air; 

(f) Drainage or closing of man-made surface 
impoundments if needed to maintain the 
integrity of the structures; 

(g) Confinement or perimeter protection 
using dikes, trenches, ditches, or diversions, 
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or installing underground barriers, if needed 
to reduce the spread of, or direct contact 
with, the contamination; 

(h) Stabilization, but not expansion, of 
berms, dikes, impoundments, or caps if 
needed to maintain integrity of the 
structures; 

(i) Drainage controls (such as run-off or 
run-on diversion) if needed to reduce offsite 
migration of hazardous substances, 
pollutants, contaminants, or CERCLA- 
excluded petroleum or natural gas products 
or to prevent precipitation or run-off from 
other sources from entering the release area 
from other areas; 

(j) Segregation of wastes that may react 
with one another or form a mixture that 
could result in adverse environmental 
impacts; 

(k) Use of chemicals and other materials to 
neutralize the pH of wastes; 

(l) Use of chemicals and other materials to 
retard the spread of the release or to mitigate 
its effects if the use of such chemicals would 
reduce the spread of, or direct contact with, 
the contamination; 

(m) Installation and operation of gas 
ventilation systems in soil to remove 
methane or petroleum vapors without any 
toxic or radioactive co-contaminants if 
appropriate filtration or gas treatment is in 
place; 

(n) Installation of fences, warning signs, or 
other security or site control precautions if 
humans or animals have access to the release; 
and 

(o) Provision of an alternative water supply 
that would not create new water sources if 
necessary immediately to reduce exposure to 
contaminated household or industrial use 
water and continuing until such time as local 
authorities can satisfy the need for a 
permanent remedy. 

B6.2 Waste Collection, Treatment, 
Stabilization, and Containment Facilities 

The siting, construction, and operation of 
temporary (generally less than 2 years) pilot- 
scale waste collection and treatment 
facilities, and pilot-scale (generally less than 
1 acre) waste stabilization and containment 
facilities (including siting, construction, and 
operation of a small-scale laboratory building 
or renovation of a room in an existing 
building for sample analysis), provided that 
the action (1) supports remedial 
investigations/feasibility studies under 
CERCLA, or similar studies under RCRA 
(such as RCRA facility investigations/ 
corrective measure studies) or other 
authorities and (2) would not unduly limit 
the choice of reasonable remedial alternatives 
(such as by permanently altering substantial 
site area or by committing large amounts of 
funds relative to the scope of the remedial 
alternatives). 

B6.3 Improvements to Environmental 
Control Systems 

Improvements to environmental 
monitoring and control systems of an existing 
building or structure (such as changes to 
scrubbers in air quality control systems or 
ion-exchange devices and other filtration 
processes in water treatment systems), 
provided that during subsequent operations 

(1) any substance collected by the 
environmental control systems would be 
recycled, released, or disposed of within 
existing permitted facilities and (2) there are 
applicable statutory or regulatory 
requirements or permit conditions for 
disposal, release, or recycling of any 
hazardous substance or CERCLA-excluded 
petroleum or natural gas products that are 
collected or released in increased quantity or 
that were not previously collected or 
released. 

B6.4 Facilities for Storing Packaged 
Hazardous Waste for 90 Days or Less 

Siting, construction, modification, 
expansion, operation, and decommissioning 
of an onsite facility for storing packaged 
hazardous waste (as designated in 40 CFR 
part 261) for 90 days or less or for longer 
periods as provided in 40 CFR 262.34(d), (e), 
or (f) (such as accumulation or satellite 
areas). 

B6.5 Facilities for Characterizing and 
Sorting Packaged Waste and Overpacking 
Waste 

Siting, construction, modification, 
expansion, operation, and decommissioning 
of an onsite facility for characterizing and 
sorting previously packaged waste or for 
overpacking waste, other than high-level 
radioactive waste, provided that operations 
do not involve unpacking waste. These 
actions do not include waste storage (covered 
under B6.4, B6.6, B6.10 of this appendix, and 
C16 of appendix C) or the handling of spent 
nuclear fuel. 

B6.6 Modification of Facilities for Storing, 
Packaging, and Repacking Waste 

Modification (excluding increases in 
capacity) of an existing structure used for 
storing, packaging, or repacking waste other 
than high-level radioactive waste or spent 
nuclear fuel, to handle the same class of 
waste as currently handled at that structure. 

B6.7 [Reserved] 

B6.8 Modifications for Waste Minimization 
and Reuse of Materials 

Minor operational changes at an existing 
facility to minimize waste generation and for 
reuse of materials. These changes include, 
but are not limited to, adding filtration and 
recycle piping to allow reuse of machining 
oil, setting up a sorting area to improve 
process efficiency, and segregating two waste 
streams previously mingled and assigning 
new identification codes to the two resulting 
wastes. 

B6.9 Measures To Reduce Migration of 
Contaminated Groundwater 

Small-scale temporary measures to reduce 
migration of contaminated groundwater, 
including the siting, construction, operation, 
and decommissioning of necessary facilities. 
These measures include, but are not limited 
to, pumping, treating, storing, and reinjecting 
water, by mobile units or facilities that are 
built and then removed at the end of the 
action. 

B6.10 Upgraded or Replacement Waste 
Storage Facilities 

Siting, construction, modification, 
expansion, operation, and decommissioning 
of a small upgraded or replacement facility 
(less than approximately 50,000 square feet 
in area) within or contiguous to a previously 
disturbed or developed area (where active 
utilities and currently used roads are readily 
accessible) for storage of waste that is already 
at the site at the time the storage capacity is 
to be provided. These actions do not include 
the storage of high-level radioactive waste, 
spent nuclear fuel or any waste that requires 
special precautions to prevent nuclear 
criticality. (See also B6.4, B6.5, B6.6 of this 
appendix, and C16 of appendix C.) 

B7. Categorical Exclusions Applicable to 
International Activities 

B7.1 Emergency Measures Under the 
International Energy Program 

Planning and implementation of 
emergency measures pursuant to the 
International Energy Program. 

B7.2 Import and Export of Special Nuclear 
or Isotopic Materials 

Approval of import or export of small 
quantities of special nuclear materials or 
isotopic materials in accordance with 
applicable requirements (such as the Nuclear 
Non-Proliferation Act of 1978 and the 
‘‘Procedures Established Pursuant to the 
Nuclear Non-Proliferation Act of 1978’’ (43 
FR 25326, June 9, 1978)). 

Appendix C to Subpart D of Part 1021— 
Classes of Actions That Normally 
Require EAs But Not Necessarily EISs 

C1 [Reserved] 

C2 [Reserved] 

C3 Electric Power Marketing Rate Changes, 
Not Within Normal Operating Limits 

Rate changes for electric power, power 
transmission, and other products or services 
provided by Power Marketing 
Administrations that are based on changes in 
revenue requirements if the operations of 
generation projects would not remain within 
normal operating limits. 

C4 Upgrading, Rebuilding, or Construction 
of Electric Transmission Lines 

Upgrading or rebuilding more than 
approximately 20 miles in length of existing 
electric transmission lines; or construction of 
electric transmission lines (1) more than 
approximately 10 miles in length outside 
previously disturbed or developed 
transmission line or pipeline rights-of-way or 
(2) more than approximately 20 miles in 
length within previously disturbed or 
developed transmission line or pipeline 
rights-of-way. 

C5 Vegetation Management Program 

Implementation of a Power Marketing 
Administration system-wide vegetation 
management program. 
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C6 Erosion Control Program 
Implementation of a Power Marketing 

Administration system-wide erosion control 
program. 

C7 Contracts, Policies, and Marketing and 
Allocation Plans for Electric Power 

Establishment and implementation of 
contracts, policies, and marketing and 
allocation plans related to electric power 
acquisition or transmission that involve (1) 
the interconnection of, or acquisition of 
power from, new generation resources that 
are equal to or less than 50 average 
megawatts and that would not be eligible for 
categorical exclusion under this part; (2) 
changes in the normal operating limits of 
generation resources equal to or less than 50 
average megawatts; or (3) service to discrete 
new loads of less than10 average megawatts 
over a 12-month period. 

C8 Protection of Cultural Resources and 
Fish and Wildlife Habitat 

Large-scale activities undertaken to protect 
cultural resources (such as fencing, labeling, 
and flagging) or to protect, restore, or 
improve fish and wildlife habitat, fish 
passage facilities (such as fish ladders and 
minor diversion channels), or fisheries. 

C9 Wetlands Demonstration Projects 
Field demonstration projects for wetlands 

mitigation, creation, and restoration. 

C10 [Reserved] 

C11 Particle Acceleration Facilities 
Siting, construction or modification, 

operation, and decommissioning of low- or 
medium-energy (when the primary beam 
energy exceeds approximately 100 million 
electron volts and the average beam power 
exceeds approximately 250 kilowatts or 
where the average current exceeds 2.5 
milliamperes) particle acceleration facilities, 
including electron beam acceleration 
facilities, and associated beamlines, storage 
rings, colliders, and detectors for research 
and medical purposes, within or contiguous 
to a previously disturbed or developed area 
(where active utilities and currently used 
roads are readily accessible). 

C12 Energy System Demonstration Actions 
Siting, construction, and operation of 

energy system demonstration actions 
(including, but not limited to, wind resource, 
hydropower, geothermal, fossil fuel, biomass, 
and solar energy, but excluding nuclear). For 
purposes of this category, ‘‘demonstration 
actions’’ means actions that are undertaken at 
a scale to show whether a technology would 
be viable on a larger scale and suitable for 
commercial deployment. Demonstration 
actions frequently follow research and 
development and pilot projects that are 
directed at establishing proof of concept. 

C13 Import or Export Natural Gas 
Involving Minor New Construction 

Approvals or disapprovals of 
authorizations to import or export natural gas 

under section 3 of the Natural Gas Act 
involving minor new construction (such as 
adding new connections, looping, or 
compression to an existing natural gas or 
liquefied natural gas pipeline, or converting 
an existing oil pipeline to a natural gas 
pipeline using the same right-of-way). 

C14 Water Treatment Facilities 

Siting, construction (or expansion), 
operation, and decommissioning of 
wastewater, surface water, potable water, and 
sewage treatment facilities with a total 
capacity greater than approximately 250,000 
gallons per day, and of lower capacity 
wastewater and surface water treatment 
facilities whose liquid discharges are not 
subject to external regulation. 

C15 Research and Development 
Incinerators and Nonhazardous Waste 
Incinerators 

Siting, construction (or expansion), and 
operation of research and development 
incinerators for any type of waste and of any 
other incinerators that would treat 
nonhazardous solid waste (as designated in 
40 CFR 261.4(b)). 

C16 Large Waste Packaging and Storage 
Facilities 

Siting, construction, modification to 
increase capacity, operation, and 
decommissioning of packaging and 
unpacking facilities (such as characterization 
operations) and large storage facilities 
(greater than approximately 50,000 square 
feet in area) for waste, except high-level 
radioactive waste, generated onsite or 
resulting from activities connected to site 
operations. These actions do not include 
storage, packaging, or unpacking of spent 
nuclear fuel. (See also B6.4, B6.5, B6.6, and 
B6.10 of appendix B.) 

Appendix D to Subpart D of Part 1021— 
Classes of Actions That Normally 
Require EISs 

D1 Strategic Systems 

Strategic Systems, as defined in DOE Order 
430.1, ‘‘Life-Cycle Asset Management,’’ or its 
successor, and designated by the Secretary. 

D2 Nuclear Fuel Reprocessing Facilities 

Siting, construction, operation, and 
decommissioning of nuclear fuel 
reprocessing facilities. 

D3 Uranium Enrichment Facilities 

Siting, construction, operation, and 
decommissioning of uranium enrichment 
facilities. 

D4 Reactors 

Siting, construction, operation, and 
decommissioning of power reactors, nuclear 
material production reactors, and test and 
research reactors. 

D5 [Reserved] 

D6 [Reserved] 

D7 Contracts, Policies, and Marketing and 
Allocation Plans for Electric Power 

Establishment and implementation of 
contracts, policies, and marketing and 
allocation plans related to electric power 
acquisition or transmission that involve (1) 
the interconnection of, or acquisition of 
power from, new generation resources greater 
than 50 average megawatts; (2) changes in the 
normal operating limits of generation 
resources greater than 50 average megawatts; 
or (3) service to discrete new loads of 10 
average megawatts or more over a 12-month 
period. 

D8 Import or Export of Natural Gas 
Involving Major New Facilities 

Approvals or disapprovals of 
authorizations to import or export natural gas 
under section 3 of the Natural Gas Act 
involving construction of major new natural 
gas pipelines or related facilities (such as 
liquefied natural gas terminals and 
regasification or storage facilities) or 
significant expansions and modifications of 
existing pipelines or related facilities). 

D9 Import or Export of Natural Gas 
Involving Major Operational Change 

Approvals or disapprovals of 
authorizations to import or export natural gas 
under section 3 of the Natural Gas Act 
involving major operational changes (such as 
a major increase in the quantity of liquefied 
natural gas imported or exported). 

D10 Treatment, Storage, and Disposal 
Facilities for High-Level Waste and Spent 
Nuclear Fuel 

Siting, construction, operation, and 
decommissioning of major treatment, storage, 
and disposal facilities for high-level waste 
and spent nuclear fuel, including geologic 
repositories, but not including onsite 
replacement or upgrades of storage facilities 
for spent nuclear fuel at DOE sites where 
such replacement or upgrade would not 
result in increased storage capacity. 

D11 Waste Disposal Facilities for 
Transuranic Waste 

Siting, construction or expansion, and 
operation of disposal facilities for transuranic 
(TRU) waste and TRU mixed waste (TRU 
waste also containing hazardous waste as 
designated in 40 CFR part 261). 

D12 Incinerators 

Siting, construction, and operation of 
incinerators, other than research and 
development incinerators or incinerators for 
nonhazardous solid waste (as designated in 
40 CFR 261.4(b)). 

[FR Doc. 2010–32316 Filed 12–30–10; 8:45 am] 

BILLING CODE 6450–01–P 
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DEPARTMENT OF ENERGY 

[Docket ID: DOE–HQ–2010–0002] 

10 CFR Part 1021 

RIN 1990–AA34 

National Environmental Policy Act 
Implementing Procedures 

AGENCY: Office of the General Counsel, 
U.S. Department of Energy. 
ACTION: Final rule. 

SUMMARY: The U.S. Department of 
Energy (DOE or the Department) is 
revising its National Environmental 
Policy Act (NEPA) Implementing 
Procedures. The majority of the changes 
are being made to the categorical 
exclusion provisions. These revisions 
are intended to better align the 
Department’s regulations, particularly 
its categorical exclusions, with DOE’s 
current activities and recent 
experiences, and to update the 
provisions with respect to current 
technologies and regulatory 
requirements. DOE is establishing 20 
new categorical exclusions and 
removing two categorical exclusion 
categories, one environmental 
assessment category, and three 
environmental impact statement 
categories. Other changes modify and 
clarify DOE’s existing provisions. 
DATES: Effective Date: These rule 
changes will become effective 
November 14, 2011. 
FOR FURTHER INFORMATION CONTACT: For 
information regarding DOE’s NEPA 
implementation regulations or general 
information about DOE’s NEPA 
procedures, contact Ms. Carol 
Borgstrom, Director, Office of NEPA 
Policy and Compliance, at 
askNEPA@hq.doe.gov or 202–586–4600 
or leave a message at 800–472–2756. 
SUPPLEMENTARY INFORMATION: 

I. Background 

DOE promulgated its regulations 
entitled ‘‘National Environmental Policy 
Act Implementing Procedures’’ (10 CFR 
part 1021) on April 24, 1992 (57 FR 
15122), and revised these regulations on 
July 9, 1996 (61 FR 36222), December 6, 
1996 (61 FR 64603), and August 27, 
2003 (68 FR 51429). The DOE NEPA 
regulations at 10 CFR part 1021 contain 
procedures that DOE shall use to 
comply with section 102(2) of the 
National Environmental Policy Act 
(NEPA) of 1969 (42 U.S.C. 4332(2)) and 
the Council on Environmental Quality 
(CEQ) regulations for implementing the 
procedural provisions of NEPA (40 CFR 
parts 1500–1508). DOE published a 
Notice of Proposed Rulemaking on 

January 3, 2011 (76 FR 214), to solicit 
public comments on its proposal to 
further revise these regulations by 
adding new categorical exclusions, 
revising existing categorical exclusions, 
and making certain other changes. 

Publication of the Notice of Proposed 
Rulemaking began a 45-day public 
comment period, scheduled to end on 
February 17, 2011, which included a 
public hearing on February 4, 2011, at 
DOE headquarters in Washington, DC. 
On February 23, 2011, in response to a 
request from the National Wildlife 
Federation, on behalf of itself and 9 
other organizations, for additional time 
to review the proposed rule and submit 
comments, DOE re-opened the comment 
period until March 7, 2011 (76 FR 
9981). 

DOE received comments from private 
citizens, trade associations, 
nongovernmental organizations, Federal 
agencies, and a tribal government 
agency. The transcript of the public 
hearing, a request to extend the 
comment period, and the 29 comment 
documents received by DOE, including 
two documents received after the close 
of the comment period, are available on 
the DOE NEPA Web site (http:// 
energy.gov/nepa) and on the 
Regulations.gov Web site (http:// 
www.regulations.gov) at docket ID: 
DOE–HQ–2010–0002. 

DOE considered all comments 
received, including those comments on 
categorical exclusions for which DOE 
did not propose any changes. DOE’s 
response to the comments is contained 
in section IV, Comments Received and 
DOE’s Responses, below. 

The revisions DOE is making are 
consistent with guidance issued by CEQ 
on establishing, applying, and revising 
categorical exclusions under NEPA 
(CEQ, ‘‘Final Guidance for Federal 
Departments and Agencies on 
Establishing, Applying, and Revising 
Categorical Exclusions Under the 
National Environmental Policy Act’’; 
hereafter, CEQ Categorical Exclusion 
Guidance) (75 FR 75628; December 6, 
2010). On December 29, 2009, DOE 
initiated its periodic review by 
publishing a Request for Information in 
the Federal Register (74 FR 68720) 
(http://www.gpo.gov/fdsys/pkg/FR- 
2009-12-29/pdf/E9-30829.pdf) that 
sought input from interested parties to 
help identify activities that should be 
considered for new or revised 
categorical exclusions. Moreover, DOE 
evaluated each of its existing categorical 
exclusions in preparing these revisions, 
and this rulemaking satisfies CEQ’s 
recommendation for periodic review of 
an agency’s categorical exclusions. 

This document adopts the revisions 
proposed in the Notice of Proposed 
Rulemaking, with certain changes 
discussed below, and amends DOE’s 
existing regulations at 10 CFR part 1021. 
In accordance with 40 CFR 1507.3, CEQ 
reviewed this final rule and concluded 
that the proposed amendment of DOE’s 
NEPA implementing regulations is in 
conformance with NEPA and the CEQ 
regulations. The Secretary of Energy has 
approved this final rule for publication. 

Within this document, ‘‘existing rule’’ 
refers to DOE’s current NEPA 
implementing regulations (as last 
modified in 2003, before the revisions 
announced in this document); 
‘‘proposed rule’’ refers to changes 
identified in DOE’s Notice of Proposed 
Rulemaking published on January 3, 
2011; and ‘‘new rule’’ or ‘‘final rule’’ 
refers to the changes identified in this 
document, which will become effective 
on November 14, 2011. 

II. Statement of Purpose 

The Department last revised the 
categorical exclusions in its NEPA 
implementing regulations in 1996. Since 
that time, the range of activities in 
which DOE is involved has changed and 
expanded. For example, in recent years, 
DOE has reviewed thousands of 
applications from private entities 
requesting financial support for projects 
to develop new or improved energy 
technologies, including for renewable 
energy sources. This experience 
highlighted the potential for new and 
revised categorical exclusions and 
helped DOE identify appropriate limits 
to include in these categorical 
exclusions to ensure that the activities 
described normally would not have the 
potential for significant environmental 
impact. 

The purpose of this rulemaking is to 
revise certain provisions of DOE’s NEPA 
implementing regulations to better align 
DOE’s categorical exclusions with its 
current activities and its experience and 
to bring the provisions up-to-date with 
current technology, operational 
practices, and regulatory requirements. 
The changes will facilitate compliance 
with NEPA by providing for more 
efficient review of actions (for example, 
helping the Department meet the goals 
set forth in the Energy Policy Act of 
2005), and allowing the Department to 
focus its resources on evaluating 
proposed actions that have the potential 
for significant environmental impacts. 
The changes will also increase 
transparency by providing the public 
more specific information as to the 
circumstances in which DOE is likely to 
invoke a categorical exclusion. 
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What kinds of changes is DOE making? 

DOE is amending 10 CFR part 1021, 
subparts B, C, and D. Most of the 
changes affect the categorical exclusion 
provisions at 10 CFR part 1021, subpart 
D, appendices A and B. 

DOE is adding 20 new categorical 
exclusions. These categorical exclusions 
address stormwater runoff control; lead- 
based paint containment, removal, and 
disposal; drop-off, collection, and 
transfer facilities for recyclable material; 
determinations of excess real property; 
small-scale educational facilities; small- 
scale indoor research and development 
projects using nanoscale materials; 
research activities in aquatic 
environments; experimental wells for 
injection of small quantities of carbon 
dioxide; combined heat and power or 
cogeneration systems; small-scale 
renewable energy research and 
development and pilot projects; solar 
photovoltaic systems; solar thermal 
systems; wind turbines; ground source 
heat pumps; biomass power plants; 
methane gas recovery and utilization 
systems; alternative fuel vehicle fueling 
stations; electric vehicle charging 
stations; drop-in hydroelectric systems; 
and small-scale renewable energy 
research and development and pilot 
projects in aquatic environments. These 
new categorical exclusions include 
criteria (e.g., acreage, location, and 
height limitations), based on DOE and 
other agency experience and regulatory 
requirements, that limit the covered 
actions to those that normally would not 
have the potential to cause significant 
impacts. DOE is removing two 
categorical exclusion categories, one 
environmental assessment category, and 
three environmental impact statement 
categories. 

DOE also is modifying many of the 
existing categorical exclusions. These 
revisions include substantive changes, 
changes to update regulatory or 
statutory references and requirements, 
and editorial changes. By ‘‘substantive’’ 
changes, DOE means a change that is 
more than a clarifying or consistency 
change; this term includes changes that 
alter the scope or meaning of a 
provision or that result in the addition 
or deletion of a provision. 

DOE is making several minor 
technical and organizational changes in 
the final rule, four of which were not 
identified at the time of the Notice of 
Proposed Rulemaking. First, after 
issuing the Notice of Proposed 
Rulemaking, DOE noted that 10 CFR 
1021.215(d) includes an outdated 
reference to § 1021.312. In the DOE 
NEPA regulations promulgated in 1992, 
§ 1021.312 addressed environmental 

impact statement implementation plans. 
In 1996, DOE removed this requirement, 
and the section number was reserved. 
Therefore, DOE is deleting the reference 
to § 1021.312 from § 1021.215. Second, 
in the Notice of Proposed Rulemaking, 
DOE proposed two changes to correct 
cross-references within § 1021.311. 
After further consideration, DOE is 
modifying the proposed change to 
§ 1021.311(d) to improve clarity by 
deleting the introductory clause, rather 
than only correcting the cross-reference 
in that clause. (As described in the 
Notice of Proposed Rulemaking, DOE is 
also revising § 1021.311(f) (i.e., 
correcting one cross-reference).) Third, 
in the Notice of Proposed Rulemaking, 
DOE proposed to change the title for the 
group of categorical exclusions from 
B4.1 through B4.13. After further 
consideration, DOE is further modifying 
the title to ‘‘Categorical Exclusions 
Applicable to Electric Power and 
Transmission.’’ Fourth, a comment from 
Tri-Valley CAREs (at page 1) requested 
that DOE not remove the table of 
contents from its NEPA regulations (as 
proposed in the Notice of Proposed 
Rulemaking), explaining that the table 
of contents is ‘‘extremely useful.’’ In 
response, DOE is retaining a table of 
contents in each appendix. These 
changes have no regulatory effect. 

III. Overview of Categorical Exclusions 

What is a categorical exclusion? 
A categorical exclusion is a category 

(class) of actions that a Federal agency 
has determined normally do not, 
individually or cumulatively, have a 
significant impact on the human 
environment and for which, therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. See 40 CFR 1508.4. A 
categorical exclusion determination is 
made when an agency finds that a 
particular proposed action fits within a 
categorical exclusion and meets other 
applicable requirements, including the 
absence of extraordinary circumstances 
(i.e., circumstances in which a normally 
excluded action may have a significant 
environmental effect). 

DOE establishes categorical 
exclusions pursuant to a rulemaking, 
such as this one, for defined classes of 
actions that the Department determines 
are supported by a record showing that 
they normally will not have significant 
environmental impacts, individually or 
cumulatively. This record is based on 
DOE’s experience, the experience of 
other agencies, completed 
environmental reviews, professional 
and expert opinion, and scientific 
analyses. DOE also considers public 

comment received during the 
rulemaking, as detailed in section IV, 
Comments Received and DOE’s 
Responses, below. 

As CEQ states in its Categorical 
Exclusion Guidance, ‘‘Categorical 
exclusions are not exemptions or 
waivers of NEPA review; they are 
simply one type of NEPA review * * *. 
Once established, categorical exclusions 
provide an efficient tool to complete the 
NEPA environmental review process for 
proposals that normally do not require 
more resource-intensive EAs 
[environmental assessments] or EISs 
[environmental impact statements]. The 
use of categorical exclusions can reduce 
paperwork and delay, so that EAs or 
EISs are targeted toward proposed 
actions that truly have the potential to 
cause significant environmental effects’’ 
(75 FR at 75631). 

How does DOE use a categorical 
exclusion in its decisionmaking? 

As part of its environmental review 
responsibilities under NEPA, a DOE 
NEPA Compliance Officer examines an 
individual proposed action to determine 
whether it qualifies for a categorical 
exclusion. DOE’s process is consistent 
with that described in CEQ’s Categorical 
Exclusion Guidance: ‘‘When 
determining whether to use a categorical 
exclusion for a proposed activity, a 
Federal agency must carefully review 
the description of the proposed action to 
ensure that it fits within the category of 
actions described in the categorical 
exclusion. Next, the agency must 
consider the specific circumstances 
associated with the proposed activity, to 
rule out any extraordinary 
circumstances that might give rise to 
significant environmental effects 
requiring further analysis and 
documentation’’ in an environmental 
assessment or environmental impact 
statement (75 FR at 75631). 

DOE’s existing and new regulations 
ensure that the NEPA Compliance 
Officer follows the steps described by 
CEQ. Before DOE may apply a 
categorical exclusion to a particular 
proposed action, DOE must determine 
in accordance with 10 CFR 1021.410(b) 
that: (1) The proposed action fits within 
an established categorical exclusion as 
listed in appendix A or B to subpart D, 
(2) there are no extraordinary 
circumstances related to the proposal 
that may affect the significance of the 
environmental impacts of the proposed 
action, and (3) the proposal is not 
‘‘connected’’ to other actions with 
potentially significant impacts and is 
not related to other actions with 
cumulatively significant impacts, and 
the proposed action is not precluded as 
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an impermissible interim action 
pursuant to 40 CFR 1506.1 and 10 CFR 
1021.211. 

To fit within a categorical exclusion 
listed in appendix B, a proposed action 
also must satisfy certain conditions 
known as ‘‘integral elements’’ (appendix 
B, paragraphs (1) through (5)). Briefly, 
these conditions require that a 
categorical exclusion listed in appendix 
B not be applied to a proposed action 
with the potential to cause significant 
environmental impacts due to, for 
example, threatening a violation of 
applicable environmental, safety, and 
health requirements; requiring siting 
and construction, or major expansion, of 
a new waste storage, disposal, recovery, 
or treatment facility; disturbing 
hazardous substances such that there 
would be uncontrolled or unpermitted 
releases; having the potential to cause 
significant impacts on environmentally 
sensitive resources; or involving 
genetically engineered organisms, 
unless the proposed activity would be 
contained in a manner to prevent 
unauthorized release into the 
environment and conducted in 
accordance with applicable 
requirements. 

The level of detail necessary to 
evaluate the potential for extraordinary 
circumstances and otherwise to 
determine whether a categorical 
exclusion is appropriate for a particular 
proposed action varies. For example, 
appendix A to subpart D lists categorical 
exclusions for several routine 
administrative actions, studies, and 
planning activities. A NEPA 
Compliance Officer normally can 
determine whether a categorical 
exclusion listed in appendix A is 
appropriate by reviewing a description 
of the proposed project. However, to 
determine whether a categorical 
exclusion from appendix B applies, in 
addition to the project description, a 
NEPA Compliance Officer also would 
consider information about a proposed 
project site and the result of reviews by 
other agencies (such as of historic 
properties or threatened and endangered 
species), as well as other related 
information. 

IV. Comments Received and DOE’s 
Responses 

DOE has considered the comments on 
the proposed rulemaking received 
during the public comment period as 
well as all late comments. DOE has 
incorporated some revisions suggested 
in these comments into the final rule. 
The following discussion describes the 
comments received, provides DOE’s 
response to the comments, and 
describes changes to the rule resulting 

from public comments and from DOE’s 
further consideration of its proposal. 
DOE does not repeat discussion of 
topics in this final rule that have not 
changed relative to what was described 
in the Notice of Proposed Rulemaking. 
Thus, the Notice of Proposed 
Rulemaking may be consulted for 
further explanation regarding changes in 
the final rule. 

DOE received no comments or only 
supportive comments on the following 
sections of the rule and is not making 
any changes beyond those discussed in 
the Notice of Proposed Rulemaking: In 
subpart C, sections 1021.322 and 
1021.331; in subpart D, sections 
1021.400; all of appendix A; in 
appendix B, paragraphs (1) through (2), 
and categorical exclusions B1.1, B1.2, 
B1.4, B1.6 through B1.8, B1.10, B1.12, 
B1.13, B1.15 through B1.17, B1.20 
through B1.23, B1.27, B1.28, B1.30 
through B1.32, B1.35, B1.36, B2.1, B2.2, 
B2.4 through B2.6, B3.2 through B3.5, 
B3.10, B3.13, B4.2, B4.3, B4.5, B4.8, 
B5.1, B5.2, B5.6, B5.7, B5.9 through 
B5.12, B5.14, B5.21 through B5.23, B6.2 
through B6.10, B7.1, B7.2; in appendix 
C, C1 through C3, C5, C6, C9 through 
C11, C13, C14, C16; and in appendix D, 
D2 through D6, D8 through D12. In the 
final rule, therefore, these sections 
remain as discussed in the Notice of 
Proposed Rulemaking and are not 
discussed further. In addition, this final 
rule does not further discuss editorial 
changes described in the Notice of 
Proposed Rulemaking or in section II, 
Statement of Purpose, above. 

A. General Comments on Proposed 
Amendments 

The U.S. Environmental Protection 
Agency stated that the ‘‘proposed 
changes will enhance the efficiency of 
DOE’s environmental review process 
while maintaining appropriate 
consideration of environmental effects 
pursuant to NEPA’’ and, accordingly, 
did not object to the proposed 
rulemaking. 

In addition, several comments 
expressed support for the establishment 
of particular new categorical exclusions, 
especially for renewable energy 
technologies. DOE received comments 
expressing support for the following 
categorical exclusions as proposed: B1.7 
(electronic equipment) from Edison 
Electric Institute (at page 2); B3.9 
(projects to reduce emissions and waste 
generation) from Edison Electric 
Institute (at page 2) and National 
Wildlife Federation (at page 1); B3.16 
(research activities in aquatic 
environments) from Biotechnology 
Industry Organization (at page 3) and 
Pacific Northwest National Laboratory, a 

DOE government research laboratory (at 
page 1); B5.13 (experimental wells for 
injection of small quantities of carbon 
dioxide) from Pacific Northwest 
National Laboratory (at page 1); B5.14 
(combined heat and power or 
cogeneration systems) from Pacific 
Northwest National Laboratory (at page 
1); B5.15 (small-scale renewable energy 
research and development and pilot 
projects) from Biotechnology Industry 
Organization (at page 3), Defenders of 
Wildlife (at page 2), and Pacific 
Northwest National Laboratory (at page 
1); B5.16 (solar photovoltaic systems) 
from Pacific Northwest National 
Laboratory (at page 1); B5.17 (solar 
thermal systems) from Pacific Northwest 
National Laboratory (at page 1); B5.18 
(wind turbines) from Granite 
Construction Company (at page 2) and 
Pacific Northwest National Laboratory 
(at page 1); B5.19 (ground source heat 
pumps) from Pacific Northwest National 
Laboratory (at page 1); B5.20 (biomass 
power plants) from Pacific Northwest 
National Laboratory (at page 1); B5.21 
(methane gas recovery and utilization 
systems) from Pacific Northwest 
National Laboratory (at page 1); B5.22 
(alternative fuel vehicle fueling stations) 
from Pacific Northwest National 
Laboratory (at page 1); B5.23 (electric 
vehicle charging stations) from National 
Electrical Manufacturers Association (at 
page 1), National Wildlife Federation (at 
page 1), and Pacific Northwest National 
Laboratory (at page 1); B5.24 (drop-in 
hydroelectric systems) from Pacific 
Northwest National Laboratory (at page 
1); and B5.25 (small-scale renewable 
energy research and development and 
pilot projects in aquatic environments) 
from Biotechnology Industry 
Organization (at page 3), Ocean 
Renewable Power Company (at page 1), 
and Pacific Northwest National 
Laboratory (at page 1). DOE received a 
comment from the Biotechnology 
Industry Organization (at pages 1 and 3) 
in support of the use of algal biomass for 
renewable energy production, stating 
that the existing regulatory framework 
was sufficient to protect human health 
and the environment. The comment 
supported the use of categorical 
exclusions for related small-scale and 
laboratory research and pilot projects. 
Finally, DOE received a comment from 
the Blue Ridge Environmental Defense 
League (at page 1) indicating general 
support for solar photovoltaic and solar 
thermal facilities and wind turbines, but 
cautioned that the public may see 
categorical exclusions as loopholes, 
which could undermine support for 
these technologies. DOE notes these 
comments. Section 1021.410 describes 
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the process for applying a categorical 
exclusion. 

Several comments expressed general 
objections to or concerns regarding 
DOE’s proposed revision of its NEPA 
regulations. A comment from an 
anonymous individual (at pages 1–2) 
rejected all proposed changes, and a 
comment from the Blue Ridge 
Environmental Defense League (at page 
1) opposed the addition of any 
categorical exclusions. DOE notes these 
comments. A comment from Jean Public 
(at page 1) listed wildlife, birds, reptiles, 
and mammals as environmental 
resources to be protected and stated that 
environmental assessments should 
never be allowed or used. DOE responds 
that DOE’s NEPA regulations provide 
for the consideration of potential 
impacts on environmentally sensitive 
resources, and the provisions relating to 
environmental assessments are 
consistent with NEPA and the 
requirements of the CEQ NEPA 
regulations. A comment from Joyce 
Dillard (at page 1) stated that public 
health and safety should be a 
consideration first and foremost; DOE 
notes that public health and safety are 
among the key considerations in all 
NEPA reviews, including the 
establishment and application of 
categorical exclusions. 

DOE received a comment from the 
Chesapeake Bay Foundation (at page 2) 
asking that DOE provide ‘‘a clear 
explanation and evidential support,’’ in 
accordance with the CEQ Categorical 
Exclusion Guidance, when proposing 
categorical exclusions. DOE establishes 
categorical exclusions based on 
Departmental experience, the 
experience of other agencies, completed 
environmental reviews, professional 
and expert opinion, and scientific 
analyses. For example, some of DOE’s 
proposed categorical exclusions are 
supported by existing comparable 
categorical exclusions from other 
Federal agencies and their related 
experience. DOE prepared a Technical 
Support Document to provide analysis 
and identify reference documents 
supporting the revisions described in 
the Notice of Proposed Rulemaking. In 
preparation of this final rule, DOE 
updated and expanded the Technical 
Support Document. The Technical 
Support Document is available at  
http://energy.gov/nepa/downloads/ 
technical-support-document- 
supplement-department-energys-notice- 
final-rulemaking. 

A comment from the Biotechnology 
Industry Organization (at page 2) 
expressed support for science-based 
regulation that ‘‘focuses on reducing 
and eliminating actual risks to the 

natural and human environment’’ and 
applauded DOE’s goals of removing 
barriers toward the adoption of 
innovative research on renewable 
energy. 

A comment from the Kaibab Band of 
Paiute Indians (at page 1), citing the 
April 2010 Gulf oil spill, expressed 
opposition to the use of categorical 
exclusion determinations for 
experimental and research and 
development projects because of their 
unpredictability, and recommended that 
DOE analyze experimental or unproven 
techniques in environmental 
assessments or environmental impact 
statements. The comment recommends 
a similar approach for proven 
techniques employed in extreme 
situations. In response to this and other 
comments related to research and 
development activities, DOE reviewed 
its categorical exclusions and revised 
some of the listed actions and associated 
limits, such as described for categorical 
exclusions below. Limits on the size, 
scope, and other aspects (such as 
containment), combined with other 
criteria, restrict the application of 
categorical exclusions for research and 
development activities to projects that 
normally would not have a potential for 
significant environmental impacts. For 
proposed projects involving proven 
techniques in extreme situations, DOE 
would evaluate whether extraordinary 
circumstances are present such that 
application of a categorical exclusion is 
not appropriate. 

DOE received a comment from Brian 
Musser (at page 2) regarding the 
regulation of coal combustion residue 
under Resource Conservation and 
Recovery Act Subtitle C. DOE considers 
this comment to be out of scope because 
it does not relate to the DOE NEPA 
regulations. However, DOE would 
consider potential impacts associated 
with coal combustion residue where 
relevant to NEPA review of a specific 
proposal. 

B. Comments on DOE’s NEPA Process 
A comment from the Ocean 

Renewable Power Company (at pages 1– 
2), referring to a pilot project for which 
DOE provides funding and another 
agency has licensing authority, stated 
that the NEPA process involves 
duplicative and unnecessary reviews by 
multiple agencies, which increases costs 
for both the agencies and the applicant 
and imposes delays that can jeopardize 
private financing. This comment does 
not propose specific changes to DOE’s 
NEPA regulations, but suggests that 
coordination with other environmental 
review requirements could be improved. 
DOE’s NEPA regulations state, in 

§ 1021.341, that ‘‘DOE shall integrate the 
NEPA process and coordinate NEPA 
compliance with other environmental 
review requirements to the fullest extent 
possible.’’ DOE appreciates the concern 
expressed by the comment and will 
continue to seek ways to improve 
coordination of environmental review 
requirements. 

A comment from the Chesapeake Bay 
Foundation (at page 2) supported the 
recommendation in the CEQ Categorical 
Exclusion Guidance that an agency such 
as DOE develop a schedule for the 
periodic review of its categorical 
exclusions at least every 7 years. DOE 
also agrees with the recommendation for 
periodic review and considers this 
rulemaking to satisfy the CEQ 
recommendation for the near term. DOE 
intends to review its categorical 
exclusions periodically, consistent with 
CEQ guidance, to ensure that DOE’s 
categorical exclusions ‘‘remain current 
and appropriate,’’ as stated in the CEQ 
guidance. 

C. Comments on Amendments to 
Subpart D 

1. Placement of Categorical Exclusions 
in Appendix A vs. Appendix B 

A comment from Pacific Northwest 
National Laboratory (at page 3) asked 
DOE to evaluate moving several 
categorical exclusions from appendix B, 
for which determinations are 
documented and made publicly 
available, to appendix A, for which 
determinations are not required to be 
documented. For example, the comment 
stated that requiring documentation for 
routine maintenance (categorical 
exclusion B1.3) that is performed many 
times daily is an inefficient use of 
resources and results in gaps in 
compliance. DOE decided not to move 
any categorical exclusion from appendix 
B to appendix A because such a change 
would reduce transparency in the 
Department’s NEPA compliance 
program. To address the potential 
inefficiency identified by the comment, 
DOE is adding a new paragraph (10 CFR 
1021.410(f)) to the final rule that 
describes current practice to address 
proposed recurring activities to be 
undertaken during a specified time 
period, such as routine maintenance 
activities for a year, in a single 
categorical exclusion determination 
after considering the potential 
aggregated impacts. 

Another comment from Sandy 
Beranich (at page 1) stated that many 
categorical exclusions in appendix A are 
for routine activities, and NEPA should 
not be required for routine activities. 
The comment stated that, if some level 
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of scale is not provided to indicate 
when an appendix A review is triggered, 
then DOE should post such appendix A 
categorical exclusion determinations 
online to inform the public how DOE 
uses its resources. DOE responds that 
the application of categorical exclusions 
listed in appendix A normally is a 
simple matter that entails minimal cost. 
DOE has not found use of these 
categorical exclusions to be problematic 
and has not identified any need to 
establish a level of activity below which 
NEPA normally would not apply. Some 
DOE offices choose to post to the Web 
their determinations for categorical 
exclusions listed in appendix A, but 
DOE does not require this practice. 

A comment from Sandy Beranich (at 
page 3) stated that NEPA ‘‘is all about 
ground-disturbing actions—not routine 
activities.’’ DOE disagrees that NEPA is 
limited to ground-disturbing activities 
(for example, activities could also have 
air or water impacts that would be 
appropriate for NEPA review), and is 
not making any change in response to 
this comment. 

Another comment from Sandy 
Beranich (at page 3) provided an 
example of a proposed action, the 
components of which, in her opinion, 
fell within six different appendix A and 
appendix B categorical exclusions. DOE 
agrees that it is possible for a project to 
be covered by more than one categorical 
exclusion. Furthermore, as stated in 
DOE’s NEPA regulations (10 CFR 
1021.410(d)), a class of actions includes 
activities foreseeably necessary to 
proposals encompassed within the class 
of actions (such as associated 
transportation activities and award of 
implementing grants and contracts). 
Where an action might fit within 
multiple categorical exclusions, a NEPA 
Compliance Officer should use the 
categorical exclusion(s) that best fits the 
proposed action. 

2. Previously Disturbed or Developed 
Area 

DOE received comments (e.g., from 
Chesapeake Bay Foundation (at page 4), 
Defenders of Wildlife (at page 2), and 
National Wildlife Federation (at pages 1, 
4–5)) on the use of the phrase 
‘‘previously disturbed or developed,’’ 
which appears in several categorical 
exclusions. In the Notice of Proposed 
Rulemaking, DOE explained that the 
phrase referred to ‘‘land that has been 
changed such that the former state of the 
area and its functioning ecological 
processes have been altered.’’ 
Comments (e.g., from Defenders of 
Wildlife (at page 2), National Wildlife 
Federation (at page 5)) expressed 
concern that the phrase was too vague 

to provide a useful limit and suggested, 
for example, including in the condition 
a requirement for the existence of 
infrastructure; further clarification is 
necessary, comments said. A comment 
from Sandy Beranich (at page 3) pointed 
out that land disturbed or developed in 
the past could, if abandoned, have 
reverted to a natural state and, therefore, 
suggested that ‘‘previously disturbed or 
developed’’ should be bounded by a 
timeframe. Comments (e.g., from 
Defenders of Wildlife (at page 2) and 
National Wildlife Federation (at page 4)) 
also suggested that DOE mention the 
many brownfield, Superfund, and 
abandoned mine locations that have 
been identified through the 
Environmental Protection Agency’s 
Repowering America Program, in 
partnership with DOE. In response, DOE 
clarifies that the phrase ‘‘previously 
disturbed or developed’’ refers to land 
that has been changed such that its 
functioning ecological processes have 
been and remain altered by human 
activity. The phrase encompasses areas 
that have been transformed from natural 
cover to non-native species or a 
managed state, including, but not 
limited to, utility and electric power 
transmission corridors and rights-of- 
way, and other areas where active 
utilities and currently used roads are 
readily available. This clarification 
applies to all uses of the phrase 
‘‘previously disturbed or developed.’’ 
This clarification has been added to 
§ 1021.410(g). 

In addition, DOE notes that two 
definitions offered in a public comment 
may help readers understand the 
meaning of previously disturbed and 
developed. A comment from the 
Chesapeake Bay Foundation (at page 4) 
suggested that ‘‘previously disturbed’’ 
should refer to land that has largely 
been transformed from natural cover to 
a managed state and that has remained 
in that managed state (rather than 
reverted back to largely natural cover). 
The comment (at page 4) also suggested 
that ‘‘developed area’’ should refer to 
land that is largely covered by man- 
made land uses and activities 
(residential, commercial, institutional, 
industrial, and transportation). 

A few comments (e.g., from the 
Chesapeake Bay Foundation (at page 4) 
and Defenders of Wildlife (at page 2)) 
pointed out that the interpretation of the 
phrase depends on the context, and that, 
in some contexts, there is a potential for 
significant impacts when a particular 
action is taken, even if it occurs in a 
disturbed area. Although DOE agrees 
with this possibility, the potential for 
such impacts would be unlikely and 
would constitute an ‘‘extraordinary 

circumstance,’’ where application of a 
categorical exclusion would be 
inappropriate. Before applying a 
categorical exclusion, a NEPA 
Compliance Officer will evaluate the 
context of the proposed action to 
determine whether it complies with the 
integral elements of the categorical 
exclusion (listed in appendix B, 
paragraphs (1) through (5)) and whether 
there are any associated extraordinary 
circumstances that would affect the 
significance of impacts. 

3. Small or Small-Scale 
Several comments (e.g., DOI (at page 

3), Ocean Renewable Energy Coalition 
(at page 2)) asserted that DOE’s use of 
‘‘small’’ and ‘‘small-scale’’ was too 
vague to adequately define the scope of 
classes of actions and asked DOE to 
more narrowly define or clarify its use 
of these terms. Comments (e.g., 
Chesapeake Bay Foundation (at page 5), 
Defenders of Wildlife (at page 4), Sandy 
Beranich (at page 2)) requested that DOE 
add a physical limitation such as 
acreage or a megawatt limitation or 
number of turbines (in categorical 
exclusion B5.18) to further define 
‘‘small’’ or ‘‘small-scale.’’ A comment 
from the Chesapeake Bay Foundation (at 
page 5) asked DOE to impose a 5-acre 
or smaller limit for small-scale 
educational facilities in categorical 
exclusion B3.14 and expressed concern 
regarding the potential size (footprint) of 
a facility for nanoscale research in 
categorical exclusion B3.15. A comment 
from the Chesapeake Bay Foundation (at 
page 3) noted that determining what is 
a small size is influenced by the 
location of a proposed action on the 
landscape. In response, DOE provides a 
general discussion of ‘‘small’’ and 
‘‘small-scale’’ below and also discusses 
the use of these terms in the context of 
specific classes of actions (B1.26, B1.29, 
B3.14, B3.15, B5.18, B5.25, B6.1, C8 
(distinguishing small scale and large 
scale)) later in this preamble. 

In determining whether a particular 
proposed action qualifies for a 
categorical exclusion, DOE considers 
terms such as ‘‘small’’ and ‘‘small-scale’’ 
in the context of the particular proposal, 
including its proposed location. In 
assessing whether a proposed action is 
small, in addition to the actual 
magnitude of the proposal, DOE 
considers factors such as industry 
norms, the relationship of the proposed 
action to similar types of development 
in the vicinity of the proposed action, 
and expected outputs of emissions or 
waste. When considering the physical 
size of a proposed facility, for example, 
a DOE NEPA Compliance Officer would 
review the surrounding land uses, the 
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scale of the proposed facility relative to 
existing development, and the capacity 
of existing roads and other 
infrastructure to support the proposed 
action. This clarification has been added 
to § 1021.410(g). 

DOE has reviewed the proposed 
categorical exclusions and classes of 
action on a case-by-case basis to further 
consider size or scale issues in response 
to comments received on the Notice of 
Proposed Rulemaking. Among other 
factors, DOE considered that these terms 
appear in its existing categorical 
exclusions and have been applied by 
NEPA Compliance Officers for more 
than 15 years. As a result of this review, 
DOE concludes that the terms ‘‘small’’ 
and ‘‘small-scale’’ remain appropriate 
for describing the types of activities 
contemplated by categorical exclusions. 
The provisions of the individual 
categorical exclusions using these terms, 
together with the integral elements at 
appendix B, paragraphs (1) through (5), 
the general restrictions on the 
application of categorical exclusions at 
10 CFR 1021.410, and extraordinary 
circumstances, provide the necessary 
safeguards to ensure that categorical 
exclusions are not applied to activities 
that could result in significant 
environmental impacts. Therefore, DOE 
is retaining its proposed use of ‘‘small’’ 
and ‘‘small-scale’’ in its final rule. 

4. Would Not Have the Potential To 
Cause Significant Impacts 

DOE received comments (e.g., from 
Columbia Riverkeeper (at page 6), 
National Wildlife Federation (at page 3)) 
on its proposed use of the phrase 
‘‘would not have the potential for 
significant impact’’ in both the integral 
element provision (at appendix B, 
paragraph (4)) of appendix B categorical 
exclusions and a number of specific 
categorical exclusions (categorical 
exclusions B1.11, B1.18, B1.24, B2.3, 
and B5.18). In response to these 
comments, DOE reviewed each use of 
the phrase in the Notice of Proposed 
Rulemaking. After further consideration, 
DOE is revising related text in several 
categorical exclusions. See discussion of 
categorical exclusions B1.5, B1.11, B3.1, 
B3.8, and B4.6 below. DOE is 
continuing to use the phrase in other 
categorical exclusions and related text. 

A comment from Tri-Valley CAREs (at 
pages 2–3) expressed concern that DOE 
was expanding the categorical 
exclusions ‘‘without providing an 
analysis of whether there was actually a 
potential for significant environmental 
impact.’’ A comment from Sandy 
Beranich (at page 1) stated that use of 
‘‘significant’’ would leave the degree of 
impact open to interpretation, whereas, 

the use of ‘‘adversely affect’’ was 
clearer. DOE’s support for its categorical 
exclusions is provided in this preamble 
and in the Technical Support 
Document. For a description of how 
DOE creates and applies its categorical 
exclusions, please see Section III above. 

To understand why DOE is changing 
some conditions in categorical 
exclusions that previously used the 
phrase ‘‘not adversely affect’’ or that 
required no change in a particular 
parameter, it is helpful to understand 
that it was never DOE’s intent or 
practice that identification of any 
adverse impact or change whatsoever— 
no matter how small—would disqualify 
the use of a categorical exclusion for a 
particular proposed project. Also, the 
changes are consistent with the purpose 
of categorical exclusions, which is to 
define a set of activities that normally 
pose no potential for significant 
environmental impacts, and with the 
CEQ NEPA regulations and its 
Categorical Exclusion Guidance. 

One change DOE is making, for 
example, is in the integral elements 
applicable to all categorical exclusions 
in appendix B. The existing regulation 
states that a proposed action ‘‘must not 
adversely affect environmentally 
sensitive resources.’’ DOE is changing 
this to state that a proposed action must 
not ‘‘have the potential to cause 
significant impacts on environmentally 
sensitive resources.’’ This is consistent 
with the CEQ Categorical Exclusion 
Guidance, which states that an agency 
may define its extraordinary 
circumstances ‘‘so that a particular 
situation, such as the presence of a 
protected resource, is not considered an 
extraordinary circumstance per se, but a 
factor to consider when determining if 
there are extraordinary circumstances, 
such as a significant impact to that 
resource.’’ 

In the case of individual categorical 
exclusions, use of the term ‘‘significant’’ 
helps to highlight a type of potential 
impact that a NEPA Compliance Officer 
must consider when reviewing a 
particular proposed action. This is 
consistent with the CEQ Categorical 
Exclusion Guidance, which suggests 
that it may be useful for agencies to 
‘‘identify additional extraordinary 
circumstances and consider the 
appropriate documentation when using 
certain categorical exclusions.’’ 

5. Definition of ‘‘State’’ 
DOE uses the phrase ‘‘Federal, state, 

or local government’’ (and similar 
phrases) in 10 CFR part 1021. Unless 
otherwise specified, the term ‘‘state’’ 
refers broadly to any of the states that 
comprise the United States, any territory 

or possession of the United States (such 
as Puerto Rico, Guam, and American 
Samoa), and the District of Columbia. 
This definition is a clarification of, not 
a change in, DOE practice because DOE 
always has applied, and continues to 
apply, this meaning to the word ‘‘state’’ 
in 10 CFR part 1021. 

6. Comments on Section 1021.410 
Comments (e.g., from Tri-Valley 

CAREs (at pages 2–4)) asked how DOE 
would meet the CEQ requirement that 
an agency’s categorical exclusion 
procedures ‘‘provide for extraordinary 
circumstances in which a normally 
[categorically] excluded action may 
have a significant environmental effect’’ 
(40 CFR 1508.4). DOE’s regulations 
require that, before a categorical 
exclusion may be applied to a proposed 
action, a determination must be made 
that there are no extraordinary 
circumstances related to a proposal that 
may affect the significance of the 
proposal’s environmental effects (10 
CFR 1021.410(b)(2)). In the final rule, 
DOE describes extraordinary 
circumstances as ‘‘unique situations 
presented by specific proposals, 
including, but not limited to, scientific 
controversy about the environmental 
effects of the proposal; uncertain effects 
or effects involving unique or unknown 
risks; and unresolved conflicts 
concerning alternative uses of available 
resources’’ (10 CFR 1021.410(b)(2)). If 
DOE identifies an extraordinary 
circumstance that would result in a 
potentially significant impact, then it 
would not apply a categorical exclusion 
to that proposed action. Further, under 
DOE’s NEPA regulations, before a 
categorical exclusion from appendix B 
of subpart D may be applied, DOE must 
determine that the proposed action 
satisfies all of the conditions known as 
‘‘integral elements’’ (appendix B, 
paragraphs (1) through (5)). These 
conditions ensure that a categorical 
exclusion is not applied to any 
proposed action that would have the 
potential to cause significant 
environmental impacts due to, for 
example, a threatened violation of 
applicable environmental, safety, and 
health requirements, or by disturbing 
hazardous substances such that there 
would be uncontrolled or unpermitted 
releases. Together, DOE’s extraordinary 
circumstances and integral elements 
provisions require the Department to 
consider whether there are conditions 
surrounding a proposal that may affect 
the significance of the proposal’s 
environmental effects. 

Another comment (from Columbia 
Riverkeeper (at page 5)) expressed 
concern that DOE’s extraordinary 
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circumstances are not consistent with 
CEQ guidance and asserted that DOE’s 
examples of extraordinary 
circumstances set a ‘‘higher bar’’ than 
CEQ’s examples. The comment 
suggested that, to be consistent with 
CEQ guidance, DOE’s extraordinary 
circumstances be based on the 
‘‘presence of an endangered or 
threatened species or a historic 
resource.’’ DOE based its approach to 
extraordinary circumstances on the 
definitions of categorical exclusion and 
significance in the CEQ regulations. See 
40 CFR 1508.4 and 1508.27. DOE finds 
its approach to be consistent with the 
CEQ Categorical Exclusion Guidance, 
which states (II.C), ‘‘An extraordinary 
circumstance requires the agency to 
determine how to proceed with the 
NEPA review. For example, the 
presence of a factor, such as a 
threatened or endangered species or a 
historic resource, could be an 
extraordinary circumstance, which, 
depending on the structure of the 
agency’s NEPA implementing 
procedures, could either cause the 
agency to prepare an EA or an EIS, or 
cause the agency to consider whether 
the proposed action’s impacts on that 
factor require additional analysis in an 
EA or an EIS. In other situations, the 
extraordinary circumstance could be 
defined to include both the presence of 
the factor and the impact on that factor. 
Either way, agency NEPA implementing 
procedures should clearly describe the 
manner in which an agency applies 
extraordinary circumstances and the 
circumstances under which additional 
analysis in an EA or an EIS is 
warranted’’ (75 FR at 75633). Under 
DOE’s categorical exclusion process, 
therefore, it is an action’s potential for 
significant impacts, for example, on a 
sensitive resource, and not simply the 
presence of a sensitive resource, that is 
the basis for determining the need for an 
environmental assessment or 
environmental impact statement. It is 
the responsibility of the DOE NEPA 
Compliance Officer to consider this 
potential for significant impacts and to 
consult with other agencies as necessary 
when considering a proposed action. 
This is expressly addressed in an 
integral element at appendix B, 
paragraph (4). 

DOE received a comment from 
Columbia Riverkeeper (at page 4) 
referring to CEQ’s guidance that 
agencies: Consider cumulative effects; 
define physical, temporal, and 
environmental factors that would 
constrain the use of a categorical 
exclusion; and consider extraordinary 
circumstances. The comment cited the 

CEQ provisions, but did not recommend 
any particular change to DOE’s 
regulations. DOE considered each of the 
cited issues in formulating its rule, and 
the rule is consistent with the CEQ 
Categorical Exclusion Guidance. 
Further, DOE consulted with CEQ 
throughout the rulemaking process in 
accordance with 40 CFR 1507.3. 

DOE is codifying at 10 CFR 
1021.410(e) its policy to document and 
post online appendix B categorical 
exclusion determinations. As stated in 
the Notice of Proposed Rulemaking, 
such postings will not include 
information that DOE would not 
disclose pursuant to the Freedom of 
Information Act (FOIA). A comment 
from Tri-Valley CAREs (at page 2) 
expressed concern that the public 
would be deprived of a right to 
challenge such withholdings under 
FOIA. Further, the comment asked DOE 
to explain the process by which the 
public can challenge potentially 
improper withholdings related to an 
online posting of a categorical exclusion 
determination. DOE is committed to 
openness, as is evidenced by its 
decision to post appendix B categorical 
exclusion determinations online. The 
procedures for requesting information 
related to a categorical exclusion 
determination are the same as for any 
other DOE document. If applicable, DOE 
will apply FOIA exemptions to a 
categorical exclusion determination—as 
it would with any document—to 
appropriately limit the release of 
particular types of information (e.g., 
classified or confidential business 
information). To the fullest extent 
possible, DOE will segregate 
information that is exempt from release 
under FOIA to allow public review of 
the remainder of the document. See 10 
CFR 1021.340. For further information 
on FOIA processes at DOE, see DOE’s 
FOIA resources posted at http:// 
energy.gov/management/office- 
management/operational-management/ 
freedom-information-act, including a 
handbook on procedures for filing a 
request at http://energy.gov/sites/prod/ 
files/maprod/documents/Handbook.pdf. 

The addition of paragraphs (f) and (g) 
to 10 CFR 1021.410 is discussed in 
section IV.C.1–3, above. 

7. Integral Elements 

Federally Recognized Indian Tribe 

In its Notice of Proposed Rulemaking, 
DOE proposed adding ‘‘Federally 
recognized Indian tribe’’ to its list of 
entities that designate property as 
historically, archeologically, or 
architecturally significant in appendix 
B, paragraph (4)(i). In addition, in the 

final rule, to be consistent with the 
Advisory Council on Historic 
Preservation implementing regulations 
(36 CFR part 800) for the National 
Historic Preservation Act, DOE has 
added ‘‘Native Hawaiian organization’’ 
to the list of entities that may designate 
such properties. The Advisory Council 
on Historic Preservation regulations 
provide consultative roles to both 
Indian tribes and Native Hawaiian 
organizations in the Section 106 process 
under the National Historic Preservation 
Act. The Advisory Council’s regulations 
define a Native Hawaiian organization 
as ‘‘any organization which serves and 
represents the interests of Native 
Hawaiians; has as a primary and stated 
purpose the provision of services to 
Native Hawaiians; and has 
demonstrated expertise in aspects of 
historic preservation that are significant 
to Native Hawaiians’’; and the 
regulations define Native Hawaiian as 
‘‘any individual who is a descendent of 
the aboriginal people who, prior to 
1778, occupied and exercised 
sovereignty in the area that now 
constitutes the State of Hawaii’’ (36 CFR 
800.16(s)). 

Further, DOE clarifies that use of 
‘‘Federally recognized Indian tribe’’ in 
subpart D, appendix B of 10 CFR part 
1021, is intended to include Indian and 
Alaska Native tribes that the Secretary 
of the Interior recognizes as eligible for 
programs and services provided by the 
United States to Indians because of their 
status as Indians. (25 U.S.C. 479a–1). 
Each year, the Bureau of Indian Affairs 
(BIA) publishes a list in the Federal 
Register of the recognized tribal entities. 
For purposes of appendix B to subpart 
D of 10 CFR part 1021, Federally 
recognized Indian tribes are those 
entities included on the BIA list. (A link 
to the list and a supplement, current at 
the time of this final rule’s publication, 
can be found on the BIA Web site at 
http://www.bia.gov/DocumentLibrary/ 
index.htm.) DOE would refer to the most 
current BIA list when considering the 
integral element. 

Environmentally Sensitive Resources 
DOE received comments (e.g., from 

the Chesapeake Bay Foundation (at page 
3), the Ocean Renewable Energy 
Coalition (at page 5), and Pacific 
Northwest National Laboratory (at page 
1)) suggesting further modifications or 
clarifications to the list of 
environmentally sensitive resources that 
are part of the integral elements 
applicable to appendix B categorical 
exclusions (appendix B, paragraph (4)). 
DOE does not intend the examples in 
B(4) to be an exhaustive list of 
environmentally sensitive resources, but 
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agrees that additional examples would 
be helpful. DOE is adding the Bald and 
Golden Eagle Protection Act and the 
Migratory Bird Treaty Act to B(4)(ii). In 
addition, DOE is correcting a 
typographical error in the reference to 
the Marine Mammal Protection Act in 
B(4)(ii). Another comment (from the 
Chesapeake Bay Foundation (at page 4)) 
asked DOE to expand its listing of 
environmentally sensitive resources to 
‘‘recognize and protect * * * resources 
of high local, state, or federal value and 
concern that may not enjoy, or may not 
yet have received, specific regulatory or 
statutory protection.’’ Specifically, the 
comment (at page 3) asserted that DOE’s 
clarification of environmentally 
sensitive resources was too limited 
because it would not include ‘‘riparian 
stream buffers * * * large forest or 
contiguous woodland assemblages, 
locally specified high value farmland 
* * * ‘candidate’ state or federal 
threatened or endangered species or 
their habitat * * * drinking water 
supply streams or reservoirs * * * or 
* * * headwater streams.’’ In response 
to the comment, DOE is adding ‘‘state- 
proposed endangered or threatened 
species or their habitat’’ to the 
description of environmentally sensitive 
resources listed in integral element 
B(4)(ii), which already explicitly 
provides for consideration of 
‘‘Federally-proposed or candidate 
species or their habitat.’’ DOE is not 
adding the other resources described in 
the comment because they are not 
generally resources that have been 
identified as needing protection through 
Executive Order, statute, or regulation 
by Federal, state, or local government, 
or a Federally recognized Indian tribe. 
However, DOE acknowledges that the 
resource examples contained in the 
comment may be considered as 
extraordinary circumstances in making 
an individual categorical exclusion 
determination. 

Similarly, another comment (from 
Joyce Dillard (at page 1)) expressed 
general concern regarding destruction of 
wetlands and aquifers and salt water 
intrusion. DOE’s existing integral 
elements B(4)(iii) and (vi) provide for 
consideration of wetlands as well as 
special sources of water (including sole 
source aquifers) as environmentally 
sensitive resources. With respect to salt 
water intrusion, DOE would consider 
the potential for salt water intrusion, 
including whether it constitutes an 
extraordinary circumstance, before 
making a categorical exclusion 
determination. Also, see discussion of 
‘‘would not have the potential to cause 

significant impacts’’ in section IV.C.4 of 
this preamble. 

Genetically Engineered Organisms, 
Synthetic Biology, Governmentally 
Designated Noxious Weeds, and 
Invasive Species 

DOE received several comments (in 
reference to categorical exclusions B3.6, 
B3.8, B3.12, B3.15, B5.15, B5.20, and 
B5.25; e.g., from Center for Food Safety 
on behalf of itself and 3 other 
organizations (at pages 3–5) and 
National Wildlife Federation (at page 2)) 
regarding the use of genetically 
engineered organisms, noxious weeds, 
and invasive non-native species, such as 
non-native algae. These comments 
suggested that the development and use 
of such organisms could affect entire 
ecosystems. The comments expressed 
concern that these organisms could not 
be contained and could escape into the 
environment and potentially cause a 
variety of environmental and human 
health impacts. 

DOE received similar comments (e.g., 
from Center for Food Safety on behalf of 
itself and 3 other organizations (at pages 
2 and 3)) regarding ‘‘synthetic biology,’’ 
suggesting that the impacts of 
developing and releasing genetically 
engineered organisms, using man-made 
DNA sequences, were largely unknown 
and that such organisms could interact 
with native species and adversely affect 
the environment and entire ecosystems. 

In addition, a comment from Center 
for Food Safety on behalf of itself and 
3 other organizations (at page 2) asserted 
that DOE has provided more than $700 
million in funding for synthetic biology 
research since 2006 and that this level 
of funding amounts to a programmatic 
research program that should be 
analyzed in an environmental impact 
statement. The comment also asserted 
that DOE is attempting to segment the 
potential environmental impacts of this 
research by seeking categorical 
‘‘exemptions’’ from NEPA for individual 
research projects. As an initial matter, 
DOE disagrees with the comment’s 
funding estimate. For example, almost 
all the funding is attributed to the 
Genomics Science Program and the Joint 
Genomics Institute, both of which are 
ongoing initiatives (begun in the 1980s 
and 1990s, respectively) that support 
research in several areas, only some of 
which can be referred to as synthetic 
biology. Moreover, DOE disagrees with 
the assertion that an amount of funding 
is sufficient to define a programmatic 
research program for which DOE should 
prepare an environmental impact 
statement. In determining whether an 
environmental impact statement is 
required or would be beneficial to its 

decisionmaking, DOE considers the 
nature of decisions to be made and the 
relationships among proposed actions 
and potential environmental impacts, 
among other factors. DOE has 
determined that, at this time, its 
activities related to synthetic biology do 
not constitute a programmatic research 
program and do not require an 
environmental impact statement. 

DOE received several comments 
regarding research into bioenergy 
technologies, either performed or 
funded by DOE. Some of the comments 
(e.g., from the Biotechnology Industry 
Organization (at page 3)) were 
supportive of this research and 
encouraged the use of categorical 
exclusions to remove barriers to the 
adoption of these technologies. Some 
comments (e.g., from Center for Food 
Safety on behalf of itself and 3 other 
organizations (at page 5), National 
Wildlife Federation (at pages 2 and 4)) 
expressed concern about bioenergy 
research and the harvest of biomass 
involving invasive and non-native 
species, including non-native and 
genetically engineered algal species, 
specifically citing categorical exclusions 
B3.6, B3.8, and B5.25. The comments 
suggested that intentional or inadvertent 
release of invasive or non-native 
species, especially in aquatic 
environments, could have unanticipated 
consequences, including threats to local 
ecosystems, and the National Wildlife 
Federation (at page 2) suggested that 
categorical exclusions were appropriate 
only for plant species that ‘‘successfully 
pass[ed] an established weed risk 
assessment.’’ Another comment (from 
the Biotechnology Industry 
Organization (at page 2)) requested that 
any regulations regarding biotechnology 
reflect the principles laid out in the 
Coordinated Framework for the 
Regulation of Biotechnology (51 FR 
23302; June 26, 1986) and articulated by 
the White House Emerging Technologies 
Interagency Policy Coordination 
Committee. 

To address these comments, DOE 
considered the addition of further 
restrictions to individual categorical 
exclusions, but opted instead to add a 
new integral element that will be 
applicable to all appendix B categorical 
exclusions. This integral element 
requires that, to fit the classes of actions 
in appendix B, a proposal must be one 
that would not ‘‘[i]nvolve genetically 
engineered organisms, synthetic 
biology, governmentally designated 
noxious weeds, or invasive species, 
unless the proposed activity would be 
contained or confined in a manner 
designed and operated to prevent 
unauthorized release [that is, a release 
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not subject to an experimental use 
permit issued by the Environmental 
Protection Agency (EPA), a permit or 
notification issued by the Department of 
Agriculture (USDA), or a granting of 
nonregulated status by the USDA] into 
the environment and conducted in 
accordance with applicable 
requirements, such as those of the 
Department of Agriculture, the 
Environmental Protection Agency, and 
the National Institutes of Health.’’ 
Examples of applicable guidelines and 
requirements include National Institutes 
of Health ‘‘Guidelines for Research 
Involving Recombinant DNA 
Molecules’’ (http://oba.od.nih.gov/rdna/ 
nih_guidelines_oba.html); USDA 
‘‘Noxious Weed Regulations’’ (7 CFR 
part 360) and regulations for the 
‘‘Introduction of Organisms and 
Products Altered or Produced Through 
Genetic Engineering Which Are Plant 
Pests or Which There Is Reason to 
Believe Are Plant Pests’’ (7 CFR part 
340); and EPA Reporting Requirements 
and Review Processes for 
Microorganisms (40 CFR part 725, 
particularly 40 CFR 725.200–470). 
These regulations impose appropriate 
containment and confinement measures 
to address the risk of inadvertent release 
of experimental organisms. In order to 
qualify for a categorical exclusion, a 
proposed action would have to prevent 
unauthorized releases into the 
environment, comply with all 
applicable requirements, and meet other 
conditions of the applicable categorical 
exclusion. 

This new integral element obviates 
the need for the last sentence in 
categorical exclusion B3.8, as proposed, 
and that sentence is removed in the 
final rule. This integral element limits 
the activities that can receive a 
categorical exclusion determination to 
those that will not be released into the 
environment without proper 
authorization and will be conducted in 
accordance with applicable 
requirements, which include 
containment, confinement, or other 
requirements for working with these 
organisms. The new integral element 
takes into account both the principles 
laid out in the Coordinated Framework 
for the Regulation of Biotechnology and 
by the White House Emerging 
Technologies Interagency Policy 
Coordination Committee. 

A comment relating to categorical 
exclusion B3.8 (from the National 
Wildlife Federation (at page 2) and also 
from Center for Food Safety on behalf of 
itself and 3 other organizations (at page 
4)) stated that USDA approval of a 
genetically engineered crop does not 
guarantee environmental safety. DOE 

believes that, in general, it is reasonable 
to consider compliance with applicable 
regulations as a factor in determining 
whether a proposed action would have 
the potential to cause significant 
environmental impacts. In the case of 
genetically engineered plants regulated 
by USDA, its regulations require the 
agency to perform independent NEPA 
analysis before the plants may be grown 
outdoors (7 CFR part 372). When grown 
for research purposes, USDA regulations 
further require that field trials of 
genetically engineered plants are 
conducted with sufficient confinement 
methods in place such that the plants 
will not persist in the environment or 
pose the risk for significant 
environmental impacts (7 CFR part 340). 

DOE is generally limiting categorical 
exclusions involving the activities 
mentioned in the comments to small- 
scale, as opposed to commercial-scale, 
actions. In DOE’s experience, small- 
scale research and development 
activities normally do not have the 
potential to cause significant 
environmental impacts (see section 
IV.C.3). 

A few comments (e.g., Center for Food 
Safety on behalf of itself and 3 other 
organizations (at page 4)) suggested that 
genetically engineered crops grown for 
biofuels production might cause 
environmental impacts different from 
genetically engineered plants grown for 
other purposes, but the comments did 
not indicate what those differential 
impacts would be. DOE foresees no 
difference in environmental impacts 
from a small research plot of genetically 
engineered plants grown for the purpose 
of food or fiber as compared to the 
impacts from the same plants grown for 
biomass. 

Another comment from the National 
Wildlife Federation (at page 2) and the 
Center for Food Safety (on behalf of 
itself and 3 other organizations; at page 
4) suggested that, once DOE provided 
funding to a researcher to perform work 
with non-genetically engineered 
organisms under a categorical exclusion, 
the researcher could switch to the use 
of a genetically engineered organism 
without incurring further NEPA review. 
Under the terms of DOE funding 
agreements, the scope of work is 
disclosed by the researcher, and 
fundamental changes such as those 
suggested in the comment would 
require further NEPA analysis. 

8. Powerlines 
In the Notice of Proposed Rulemaking 

DOE proposed to change ‘‘electric 
powerlines’’ to ‘‘electric transmission 
lines’’ in several categorical exclusions 
to update technology-specific 

vocabulary. DOE received a general 
comment from Edison Electric Institute 
(at page 2) requesting that it further 
revise the proposed phrase to include 
distribution lines and related facilities 
to ensure that the relevant categorical 
exclusions are not limited to just 
transmission lines, but apply to energy 
delivery facilities more generally. Upon 
further consideration, DOE is using the 
term ‘‘powerlines’’ to be inclusive of 
both transmission and distribution lines 
(see categorical exclusions B1.3(m), 
B1.9, B4.7, B4.10, B4.12, B4.13, and 
class of actions C4). 

9. Appendix B—Categorical Exclusions 

Categorical Exclusions Applicable to 
Facility Operations (B1) 

B1.3 Routine Maintenance 

DOE received comments (e.g., from 
Pacific Northwest National Laboratory 
(at page 3)) suggesting that categorical 
exclusion B1.3 covers minor types of 
activities that are of a sufficiently small 
scale not to warrant the documentation 
required of an appendix B categorical 
exclusion and, therefore, such actions 
should be listed in appendix A. DOE is 
committed to increasing the 
transparency of its NEPA implementing 
regulations and practices, and DOE 
decided not to move this categorical 
exclusion from appendix B, for which a 
public document is prepared and posted 
on DOE’s NEPA Web site (http:// 
energy.gov/nepa/doe-nepa-documents/ 
categorical-exclusion-determinations), 
to appendix A, for which no 
documentation is required. Further, the 
actions under categorical exclusion B1.3 
include physical activities in contrast to 
the more administrative functions 
covered by categorical exclusions in 
appendix A. Thus, DOE is not making 
any changes based on these comments. 

DOE also received a comment from 
Sandy Beranich (at page 1) regarding 
item (k) in categorical exclusion B1.3. 
The comment suggested DOE insert 
additional examples of erosion control 
and soil stabilization measures, 
specifically ‘‘gabions’’ and ‘‘grading.’’ 
The examples already provided in the 
proposed B1.3(k), reseeding and 
revegetation, were not meant to serve as 
an exhaustive list, and other measures 
could qualify for categorical exclusion 
under B1.3(k). Nonetheless, DOE is 
adding the two examples suggested in 
the comment because they will help 
illustrate the types of erosion control 
and soil stabilization measures that are 
encompassed by B1.3(k). 
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B1.5 Existing Steam Plants and 
Cooling Water Systems 

In its Notice of Proposed Rulemaking, 
DOE proposed modifying the second 
condition of this categorical exclusion 
from would not ‘‘adversely affect water 
withdrawals or the temperature of 
discharged water’’ to would not ‘‘have 
the potential to cause significant 
impacts on water withdrawals or the 
temperature of discharged water.’’ After 
further consideration, DOE is revising 
the language in this categorical 
exclusion to further specify the 
conditions. DOE is changing these 
provisions to: ‘‘Improvements would 
not: * * * (2) have the potential to 
significantly alter water withdrawal 
rates; (3) exceed the permitted 
temperature of discharged water 
* * *.’’ 

B1.11 Fencing 
After further consideration, DOE is 

modifying this categorical exclusion to 
better focus on the types of impacts to 
wildlife that might be caused by 
fencing. DOE is replacing ‘‘would not 
have the potential to cause significant 
impacts on wildlife populations or 
migration * * *’’ with ‘‘would not have 
the potential to significantly impede 
wildlife population movement 
(including migration) * * *.’’ Also, see 
discussion of ‘‘would not have the 
potential to cause significant impacts’’ 
in section IV.C.4 of this preamble. 

B1.14 Refueling of Nuclear Reactors 
DOE received a comment from Sandy 

Beranich (at page 2) asking which 
section of the DOE NEPA regulations 
addresses the disposition of spent 
nuclear fuel. Management and 
disposition of spent nuclear fuel would 
typically be the subject of the NEPA 
review for the facility (e.g., an 
environmental impact statement is 
required under class of action D4, for 
‘‘siting, construction, operation, and 
decommissioning of power reactors, 
nuclear material production reactors, 
and test and research reactors’’). The 
comment does not propose a change to 
this categorical exclusion, and DOE is 
retaining the proposed language in the 
final categorical exclusion. 

B1.18 Water Supply Wells 
For DOE’s response to comments on 

this categorical exclusion, see 
discussion of ‘‘would not have the 
potential to cause significant impacts’’ 
in section IV.C.4 of this preamble. 

B1.19 Microwave, Meteorological, and 
Radio Towers 

In its Notice of Proposed Rulemaking, 
DOE proposed adding ‘‘abandonment’’ 

to the list of activities included in this 
class of actions in order to encompass 
the complete life cycle of the towers 
addressed by the categorical exclusion. 
After further consideration, DOE 
acknowledges that abandonment could 
be misconstrued so as to absolve DOE of 
all responsibility for a tower, including 
for maintenance. This was not DOE’s 
intent. Thus, DOE is removing 
‘‘abandonment’’ from the list of 
activities in this categorical exclusion 
(but is keeping ‘‘modification’’ and 
‘‘removal’’). For towers that are no 
longer used, DOE’s normal practice 
would be to remove the tower or 
transfer responsibility to another party. 

As noted elsewhere in this preamble, 
DOE received public comments related 
to potential impacts on bird populations 
that could be associated with the use of 
categorical exclusions. Though none of 
the public comments was specific to 
categorical exclusion B1.19, DOE 
nonetheless considered the comments 
in the context of the activities addressed 
in this categorical exclusion and 
reviewed current information related to 
the potential impacts of relevant towers 
on bird populations. DOE concluded 
that its existing provisions, including 
for determining whether a proposal 
meets the integral elements of the 
categorical exclusion (particularly 
appendix B, paragraph (4)) and whether 
there are any associated extraordinary 
circumstances that would affect the 
significance of impacts, ensure 
appropriate consideration of proposed 
tower design (height, use of guy wires, 
lighting) and location. Therefore, DOE is 
not further revising categorical 
exclusion B1.19. 

In addition, a comment from Edison 
Electric Institute (at page 2) asked DOE 
to add individual electric transmission 
towers and distribution poles to the 
scope of this categorical exclusion. 
Because electric transmission towers 
and distribution poles are already 
included in the scope of DOE’s existing 
B4 categorical exclusions, DOE is not 
making any changes to categorical 
exclusion B1.19 in response to this 
comment. 

B1.24 Property Transfers 
A comment from Natural Resources 

Defense Council and Committee to 
Bridge the Gap (at page 2) expressed 
concern that the reference to 
contamination was being removed from 
the categorical exclusion. DOE’s existing 
categorical exclusion is limited to 
property that is uncontaminated, which 
is defined to mean that there ‘‘would be 
no potential for release of substances at 
a level, or in a form, that would pose a 
threat to public health or the 

environment.’’ A comment from 
Columbia Riverkeeper (at page 5) stated 
that this categorical exclusion is not 
warranted. DOE is not changing the 
scope of the categorical exclusion but is 
merely re-wording the categorical 
exclusion to incorporate the definition 
of ‘‘uncontaminated’’ in a different way. 
Thus, DOE is making no change to the 
categorical exclusion in response to this 
comment. A separate comment stated 
that a categorical exclusion for the 
transfer, lease, or disposition of 
contaminated property is not warranted. 
DOE agrees, and, as described above, the 
categorical exclusion is limited to 
property for which there would be no 
potential for release of substances at a 
level, or in a form, that would pose a 
threat to public health or the 
environment. Therefore, DOE is not 
making a change to the categorical 
exclusion based on this comment. 

A comment from Columbia 
Riverkeeper (at page 6) stated that DOE’s 
approach does not account for the 
environmental impacts of future 
operations after the transfer. DOE 
responds that the second limitation 
proposed for the categorical exclusion 
states that ‘‘under reasonably 
foreseeable uses * * * the covered 
actions would not have the potential to 
cause a significant change in impacts 
from before the transfer * * *’’ This 
limitation would require the NEPA 
Compliance Officer to consider the 
significance of potential environmental 
impacts of reasonably foreseeable future 
uses (including during operations, as 
indicated by the comment) of the 
transferred property. 

Several comments (e.g., from 
Columbia Riverkeeper (at page 6) and 
Natural Resources Defense Council/ 
Committee to Bridge the Gap (at page 1)) 
questioned how DOE can assess 
whether an action is appropriately 
covered by this categorical exclusion 
without preparing an environmental 
assessment or environmental impact 
statement. The process DOE uses for 
making a categorical exclusion 
determination is described in this notice 
under section III, Overview of 
Categorical Exclusions, above. 

A comment from Columbia 
Riverkeeper (at page 6) stated that there 
would be no pathway for public 
involvement or comment on DOE’s 
review under categorical exclusion 
B1.24. DOE is increasing public 
involvement and comment 
opportunities with regard to categorical 
exclusion A7, transfers of personal 
property, by combining it into 
categorical exclusion B1.24. The result 
is that the scope of B1.24 includes both 
personal and real property, and since it 
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is an appendix B categorical exclusion, 
it is subject to the online posting 
requirement of 10 CFR 1021.410(e). 
Under this new rule, DOE is codifying 
its policy to document and post online 
appendix B categorical exclusion 
determinations at 10 CFR 1021.410(e), 
consistent with the policy established 
by the Deputy Secretary of Energy’s 
Memorandum to Departmental 
Elements on NEPA Process 
Transparency and Openness, October 2, 
2009. This process provides an 
opportunity for public review of the 
categorical exclusion determination. In 
addition, see discussion of ‘‘would not 
have the potential to cause significant 
impacts’’ in section IV.C.4 of this 
preamble. 

B1.25 Real Property Transfers for 
Cultural Protection, Habitat 
Preservation, and Wildlife Management 

A comment from Edison Electric 
Institute (at page 2) encouraged DOE to 
stipulate in the categorical exclusion 
that any permit holders and owners of 
facilities on land involved in the 
transfers must be given advance notice 
so they can protect their rights. This 
comment raises concerns unrelated to 
environmental review under NEPA, 
which is the scope of this regulation. 
For this reason, DOE is retaining the 
proposed language in the final 
categorical exclusion. Separately, DOE 
is adding the word ‘‘Real’’ to the title of 
this categorical exclusion to clarify that 
the scope of the categorical exclusion 
does not include personal property. 

B1.26 Small Water Treatment 
Facilities 

Although DOE did not propose to 
substantively change this categorical 
exclusion, a comment from the 
Chesapeake Bay Foundation (at page 4) 
disagreed with the existing categorical 
exclusion’s characterization that a 
‘‘small’’ surface water or wastewater 
treatment facility is one with ‘‘a total 
capacity less than approximately 
250,000 gallons per day,’’ and stated 
that an environmental assessment might 
be appropriate if the context of a facility 
so warrants. DOE’s experience over 
many years is that a water or wastewater 
treatment facility processing 250,000 
gallons or less per day is of a size that 
normally would not have the potential 
for significant impacts. For further 
information, see discussion of ‘‘small’’ 
and ‘‘small-scale’’ in section IV.C.3 of 
this preamble. A NEPA Compliance 
Officer would consider location and 
context in determining whether a 
proposal meets the integral elements of 
the categorical exclusion (listed in 
appendix B, paragraph (4)) and whether 

there are any associated extraordinary 
circumstances that would affect the 
significance of impacts. In accordance 
with integral element B(1) of the DOE 
NEPA regulations, DOE would ensure 
that water treatment facilities under this 
categorical exclusion would not 
threaten a violation of applicable 
statutory, regulatory, or permit 
requirements. For example, a 
wastewater treatment facility would 
comply with the National Pollutant 
Discharge Elimination System permit 
issued by the cognizant regulatory 
authority, which would ensure that 
pollutant loads are consistent with 
applicable water quality standards. For 
these reasons, DOE is retaining the 
proposed language in the final 
categorical exclusion. 

B1.29 Disposal Facilities for 
Construction and Demolition Waste 

A comment from the Chesapeake Bay 
Foundation (at page 5) recommended 
that the existing limitation of less than 
approximately 10 acres be reduced to 
less than approximately 5 acres; the 
comment did not provide the basis or 
any support for this recommendation. 
DOE is retaining the existing limitation 
of less than 10 acres. The comment also 
referred to consideration of context and 
intensity, including the location, 
landscape setting, and other resources 
present, in determining whether a given 
project is ‘‘small.’’ DOE agrees. For 
further information, see discussion of 
‘‘small’’ and ‘‘small-scale’’ in section 
IV.C.3 of this preamble. Under DOE’s 
NEPA regulations, a NEPA Compliance 
Officer would evaluate the 
considerations cited in determining 
whether a proposal meets the integral 
elements of the categorical exclusion 
(listed in appendix B, paragraphs (1) 
through (5)) and whether there are any 
associated extraordinary circumstances 
that would affect the significance of 
impacts. For these reasons, DOE is 
retaining the proposed language in the 
final categorical exclusion. 

B1.33 Stormwater Runoff Control 

DOE received a comment from Joyce 
Dillard (at page 1) stating that 
stormwater control is another potential 
money maker for local policymakers 
and the danger is high. DOE notes this 
comment and is not making any changes 
to this categorical exclusion in response. 

B1.34 Lead-Based Paint Containment, 
Removal, and Disposal 

DOE is adding ‘‘containment, 
removal, and disposal’’ to the title of 
this categorical exclusion for 
clarification. 

Categorical Exclusions Applicable to 
Safety and Health 

B2.3 Personal Safety and Health 
Equipment 

For DOE’s response to comments on 
this categorical exclusion, see 
discussion of ‘‘would not have the 
potential to cause significant impacts’’ 
in section IV.C.4 of this preamble. 

Categorical Exclusions Applicable to 
Site Characterization, Monitoring and 
General Research (B3) 

B3.1 Site Characterization and 
Environmental Monitoring 

After further consideration, DOE is 
clarifying the means by which to 
address potential impacts from ground 
disturbance. DOE is replacing the 
second sentence of the categorical 
exclusion (as proposed in the Notice of 
Proposed Rulemaking) with the 
following: ‘‘Such activities would be 
designed in conformance with 
applicable requirements and use best 
management practices to limit the 
potential effects of any resultant ground 
disturbance.’’ 

A comment from Sandy Beranich (at 
page 2) requested clarification of the 
size of certain projects covered by this 
categorical exclusion, saying that the 
difference between small and large-scale 
projects is subject to interpretation. 
DOE’s discussion of ‘‘small’’ and 
‘‘small-scale’’ appears in section IV.C.3 
of this preamble. 

In its Notice of Proposed Rulemaking, 
DOE included ‘‘abandonment’’ in the 
list of potential activities included in 
this categorical exclusion and in 
categorical exclusion B1.19 in order to 
encompass the complete life cycle of the 
characterization and monitoring devices 
in B3.1 and the towers in B1.19. As 
described with respect to B1.19, after 
further consideration, DOE 
acknowledges that abandonment could 
be misconstrued so as to absolve DOE of 
all responsibility for such devices or 
facilities, including for maintenance. 
This was not DOE’s intention. 
Therefore, DOE is removing 
‘‘abandonment’’ (and adding ‘‘removal 
or otherwise proper closure (such as of 
a well)’’) in the text describing the life 
cycle of characterization and monitoring 
devices and facilities addressed by the 
categorical exclusion. 

To simplify the categorical exclusion, 
DOE is changing ‘‘salt water and 
freshwater’’ to ‘‘aquatic environments.’’ 
Aquatic, as used herein, may refer to 
salt water, freshwater, or areas with 
shifting delineation between the two; 
this is not a substantive change. 
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B3.6 Small-Scale Research and 
Development, Laboratory Operations, 
and Pilot Projects 

Categorical exclusion B3.6 does not 
include demonstration actions, as stated 
in the Notice of Proposed Rulemaking. 
However, after reviewing public 
comments and further internal 
consideration, DOE is revising the text 
to state this condition more clearly. 
Separately, a comment (e.g., from 
Friends of the Earth and from Center for 
Food Safety on behalf of itself and 3 
other organizations (at page 1)) stated 
that this categorical exclusion should be 
rejected, because its use could cause 
significant impacts; DOE has 
determined that this categorical 
exclusion, by its terms and in light of 
the integral element and extraordinary 
circumstances requirements, is 
appropriate and would not have the 
potential for significant impacts. 

DOE received comments regarding the 
use of genetically engineered organisms, 
synthetic biology, noxious weeds, and 
non-native species, such as non-native 
algae in projects that may be 
categorically excluded under this 
section of the rule. For further 
information, see discussion of 
‘‘Genetically engineered organisms, 
synthetic biology, governmentally 
designated noxious weeds, or invasive 
species’’ in section IV.C.7 of this 
preamble. 

DOE received a comment from Center 
for Food Safety on behalf of itself and 
3 other organizations (at page 3) that the 
difference between a pilot study and a 
demonstration action, which could 
require an environmental assessment or 
environmental impact statement, is 
unclear and suggested that this 
categorical exclusion could be applied 
to large-scale, open-pond projects 
involving genetically engineered algae 
or algae altered through synthetic 
biology without review of 
environmental risks. DOE disagrees. 
This categorical exclusion applies only 
to small-scale projects, such as those 
performed for proof of concept 
purposes. For further information, see 
discussion of ‘‘small’’ and ‘‘small-scale’’ 
in section IV.C.3 of this preamble. 
Further, before a categorical exclusion 
determination can be made, the 
proposed action undergoes review, for 
example, to determine whether it is 
consistent with the integral elements 
and the conditions of the particular 
categorical exclusion. 

B3.7 New Terrestrial Infill Exploratory 
and Experimental Wells 

DOE received a comment from Joyce 
Dillard (at page 1) regarding the risks 

associated with injection wells. 
Categorical exclusion B3.7 requires that 
the well be sited within an existing, 
characterized well field and requires 
that the site characterization has 
verified a low potential for seismicity. 
DOE has experience in the construction 
and operation of exploratory and 
experimental wells and, in DOE’s 
experience, these conditions are 
appropriate. Therefore, DOE is retaining 
the proposed language in the final 
categorical exclusion. (The issue is also 
relevant to categorical exclusions B5.3, 
B5.12, and B5.13.) 

DOE intended this categorical 
exclusion to include both extraction and 
injection wells. After further 
consideration, DOE is adding ‘‘for either 
extraction or injection use’’ to clarify the 
scope of new terrestrial infill 
exploratory and experimental well 
activities under this categorical 
exclusion. 

B3.8 Outdoor Terrestrial Ecological 
and Environmental Research 

After further consideration, DOE is 
clarifying the means by which to 
address potential impacts from ground 
disturbance. DOE is deleting the 
following words from the end of the first 
sentence of the categorical exclusion: 
‘‘provided that such activities would not 
have the potential to cause significant 
impacts on the ecosystem’’ (as proposed 
in the Notice of Proposed Rulemaking). 
The following new second sentence is 
being inserted: ‘‘Such activities would 
be designed in conformance with 
applicable requirements and use best 
management practices to limit the 
potential effects of any resultant ground 
disturbance.’’ 

DOE is deleting the following 
sentence to avoid confusion: ‘‘These 
actions include, but are not limited to, 
small test plots for energy related 
biomass or biofuels research.’’ Although 
this categorical exclusion is appropriate 
for small biomass or biofuels research, 
it is only one example of a variety of 
research projects that could be included 
in the class of actions described by 
categorical exclusion B3.8. Another 
comment (from Friends of the Earth and 
from Center for Food Safety on behalf of 
itself and 3 other organizations (at page 
1)) stated that this categorical exclusion 
should be rejected because its use could 
cause significant impacts; DOE has 
determined that this categorical 
exclusion, by its terms and in light of 
the integral element and extraordinary 
circumstances requirements, is 
appropriate and would not have the 
potential for significant impacts. 

DOE received comments regarding the 
use of genetically engineered organisms, 

synthetic biology, noxious weeds, and 
non-native species, such as non-native 
algae in projects that may be 
categorically excluded under this 
section of the rule. For further 
information, see discussion of 
‘‘Genetically engineered organisms, 
synthetic biology, governmentally 
designated noxious weeds, or invasive 
species’’ in section IV.C.7 of this 
preamble. DOE is deleting the last 
sentence of the categorical exclusion (as 
proposed in the Notice of Proposed 
Rulemaking), because the use of 
genetically engineered organisms is now 
addressed by the new integral element. 

B3.9 Projects To Reduce Emissions 
and Waste 

DOE received a comment from Edison 
Electric Institute (at page 2) expressing 
concern that the list of fuels provided in 
this categorical exclusion did not 
encompass all fuels with the potential to 
reduce emissions and waste. It was 
DOE’s intention that the list be 
illustrative, rather than exhaustive, so 
DOE is replacing the second and third 
sentences of the categorical exclusion 
with the following sentence: ‘‘For this 
category of actions, ‘fuel’ includes, but 
is not limited to, coal, oil, natural gas, 
hydrogen, syngas, and biomass; but 
‘fuel’ does not include nuclear fuel.’’ 

B3.11 Outdoor Tests and Experiments 
on Materials and Equipment 
Components 

DOE received a comment from Tri- 
Valley CAREs (at page 4) regarding the 
use of encapsulated source, special 
nuclear, or byproduct materials for 
nondestructive tests and experiments. 
The comment expressed concern that 
the encapsulation could be accidentally 
destroyed, releasing the contents into 
the environment. The comment also 
noted that the categorical exclusion did 
not limit the amount of encapsulated 
materials that could be used. DOE 
responds that capsules for source, 
special nuclear, and byproduct material 
are designed using technologies and 
materials to enable their safe transport 
and use. These capsules are tested to 
withstand extremes of temperature and 
pressure and to resist severe impacts, 
puncture, and vibration without 
allowing their contents to escape. Such 
encapsulation can readily withstand the 
types of handling that would occur 
during the nondestructive tests and 
experiments covered by the categorical 
exclusion. Performance requirements for 
such testing are based on factors such as 
the type and amount of radioactive 
material involved and intended use of 
the source. Therefore, there is minimal 
risk that encapsulated materials will be 
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inadvertently released into the 
environment. Because encapsulation 
addresses the risk of environmental 
release, DOE is not including a limit on 
the amount of encapsulated source, 
special nuclear, or byproduct material 
that could be used in the nondestructive 
tests and experiments covered by the 
categorical exclusion. Any such limit 
would be part of the design of a 
nondestructive test or experiment, 
which would include appropriate 
protocols to protect participants and the 
environment. DOE is retaining the 
proposed language and adding a 
reference to applicable standards to the 
categorical exclusion in the final rule. 

B3.12 Microbiological and Biomedical 
Facilities 

Comments (e.g., from Friends of the 
Earth and Center for Food Safety on 
behalf of itself and 3 other organizations 
(at page 1)) stated that this categorical 
exclusion should be rejected, because its 
use could cause significant impacts; 
DOE has determined that this 
categorical exclusion, by its terms and 
in light of the integral element and 
extraordinary circumstances 
requirements, is appropriate and would 
not have the potential for significant 
impacts. DOE received comments from 
Center for Food Safety on behalf of itself 
and 3 other organizations (at page 4) 
raising concerns that the environmental 
release of genetically engineered 
organisms or synthetic organisms 
(including genetically engineered algae 
or synthetic biology) from a 
microbiological or biomedical facility 
(including facilities to house such 
organisms for the production of 
biofuels) could pose risks to local 
ecosystems, during both the operation 
and decommissioning of these facilities. 
In response, DOE points out that 
facilities covered by this categorical 
exclusion must be constructed and 
maintained in accordance with all 
applicable regulations, including 
provisions (e.g., the use of biological 
safety cabinets and chemical fume 
hoods) to ensure the containment of 
organisms that may pose environmental 
risks as well as the destruction of these 
organisms when they are no longer 
needed. Generally, these regulations and 
practices have been effective in 
preventing unintended releases of 
research organisms and thereby 
prevented impacts to the environment 
from these organisms. Further, DOE 
received comments regarding the use of 
genetically engineered organisms, 
synthetic biology, noxious weeds, and 
non-native species, such as non-native 
algae in projects that may be 
categorically excluded under this 

section of the rule. For further 
information, see discussion of 
‘‘Genetically engineered organisms, 
synthetic biology, governmentally 
designated noxious weeds, or invasive 
species’’ in section IV.C.7 of this 
preamble. 

In addition, DOE is updating the 
reference to the manual on Biosafety in 
Microbiological and Biomedical 
Laboratories to the most current version. 

B3.14 Small-Scale Educational 
Facilities 

A comment from the Chesapeake Bay 
Foundation (at page 5) stated that a 
specific small size limitation should be 
added for the facilities under the 
proposed categorical exclusion or the 
categorical exclusion should be 
eliminated from the rulemaking. The 
comment suggested that DOE consider 
including a limit of 5 acres or smaller, 
and be restricted to placement in a 
developed area. When considering the 
physical size and location of a proposed 
educational facility, a DOE NEPA 
Compliance Officer would review the 
surrounding land uses, the scale of the 
proposed facility relative to existing 
development, and the capacity of 
existing roads and other infrastructure. 
The NEPA Compliance Officer would 
have to determine that the size of the 
proposed facility, in the context of its 
location and surroundings, was 
sufficiently small that it would not have 
the potential to cause significant 
environmental impacts. Thus, DOE is 
not proposing any modifications to this 
categorical exclusion. For further 
information, see discussion of ‘‘small’’ 
and ‘‘small-scale’’ in section IV.C.3 of 
this preamble. 

In addition, DOE received a comment 
from Joyce Dillard (at page 1) that states, 
rather than the Federal government, are 
responsible for education and its related 
facilities. DOE acknowledges this 
comment and notes that the categorical 
exclusion is intended to address small 
facilities that are generally educational 
in nature, such as visitor centers, small 
museums, libraries, and similar 
facilities. Such facilities may be part of 
a school or university. Therefore, DOE 
is retaining the proposed language in 
the final categorical exclusion. 

B3.15 Small-Scale Indoor Research 
and Development Projects Using 
Nanoscale Materials 

A comment from Center for Food 
Safety on behalf of itself and 3 other 
organizations (at page 1) stated that this 
categorical exclusion should be rejected, 
because its use could cause significant 
impacts; DOE has determined that this 
categorical exclusion, by its terms and 

in light of the integral element and 
extraordinary circumstances 
requirements, is appropriate and would 
not have the potential for significant 
impacts. Additionally, DOE received 
comments (e.g., from Friends of the 
Earth (in attachment titled 
Nanotechnology, Climate and Energy), 
and Center for Food Safety on behalf of 
itself and 3 other organizations (at page 
4)) expressing a wide range of 
environmental and human health 
concerns regarding a potential release of 
nanoscale materials into the 
environment or commercial-scale use of 
nanoscale materials. DOE reiterates that 
this categorical exclusion may be used 
only for facilities for indoor small-scale 
research activities and not involving the 
environmental release, or commercial- 
scale production, of nanoscale 
materials. For further information, see 
discussion of ‘‘small’’ and ‘‘small-scale’’ 
in section IV.C.3 of this preamble. 
Covered facilities employing nanoscale 
materials would be constructed and 
operated in accordance with applicable 
requirements to ensure worker safety 
and to prevent environmental releases. 
Therefore, DOE is retaining the 
proposed language in the final 
categorical exclusion, with one 
exception. DOE is changing 
‘‘biohazardous materials’’ to ‘‘hazardous 
materials,’’ in the final categorical 
exclusion. Hazardous materials is a 
broader category that includes 
biohazardous materials, and thus better 
reflects the range of materials that 
would need to be safely managed for 
this type of research and development 
work. 

B3.16 Research Activities in Aquatic 
Environments 

To simplify the categorical exclusion, 
DOE is changing ‘‘salt water and 
freshwater’’ to ‘‘aquatic.’’ Aquatic, as 
used herein, may refer to salt water, 
freshwater, or areas with shifting 
delineation between the two; this is not 
a substantive change. In addition, DOE 
is clarifying in the preamble that passive 
seismic techniques in item (c) refers to 
activities (e.g., use of seismometers) that 
do not involve the introduction of 
energy or vibration that would have the 
potential for significant environmental 
impacts. 

A comment from Pacific Northwest 
National Laboratory (at page 2) 
suggested that many of the activities 
described in this categorical exclusion, 
such as sample collection, installation 
of environmental monitoring devices, 
and other ecological research, should be 
allowed within the boundary of a 
marine sanctuary or wildlife refuge, if 
conducted in a manner consistent with 
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sanctuary goals and objectives. DOE 
agrees that, if the listed activities are 
authorized by the government agency 
responsible for the management of the 
sanctuary or refuge, or after consultation 
with such responsible agency when 
authorization is not applicable, then the 
activity may be categorically excluded 
under B3.16. Therefore, DOE is 
modifying categorical exclusion B3.16 
(and B5.25) to now allow covered 
actions within, or having effects on, 
existing or proposed marine sanctuaries, 
wildlife refuges, or governmentally 
recognized areas of high biological 
sensitivity, if the action receives 
authorization from, or after consultation 
with, the responsible agency. The DOE 
NEPA Compliance Officer would take 
concerns from the responsible agency 
into account when considering whether 
to apply this categorical exclusion. 

DOE also received a comment from 
DOI (at page 1) stating that it has 
initiated the process of reviewing and 
potentially revising or deleting some of 
its own categorical exclusions. DOE had 
relied on some of these DOI categorical 
exclusions, as well as categorical 
exclusions from the Department of the 
Navy and the National Oceanic and 
Atmospheric Administration, when 
developing this categorical exclusion. In 
response to the DOI comment, DOE is 
revising categorical exclusion B3.16 in 
the final rule to remove certain research 
activities adapted from DOI’s categorical 
exclusions. The remaining activities are 
consistent with other Federal agencies’ 
existing categorical exclusions, as well 
as activities included in other DOE 
categorical exclusions, such as flow 
measurements (see categorical exclusion 
B3.1). 

DOE received a comment from DOI (at 
page 2) expressing concern that DOE 
would categorically exclude proposed 
actions located in unsurveyed areas of 
the seafloor under categorical 
exclusions B3.16 and B5.25. The 
comment suggested that DOE should 
perform an assessment of survey data 
within the area of potential effect or 
complete an assessment of potential 
seafloor impacts from the proposed 
activities before DOE makes a 
categorical exclusion determination. In 
response, DOE notes that a NEPA 
Compliance Officer, when considering a 
proposed action in an unsurveyed area, 
would gather additional information 
about the proposed project site needed 
to support a categorical exclusion 
determination under B3.16 and B5.25. It 
is the responsibility of the DOE NEPA 
Compliance Officer to consider the 
potential for significant impacts and to 
consult with other agencies as necessary 
when considering a proposed action. 

DOE received comments regarding the 
use of genetically engineered organisms, 
synthetic biology, noxious weeds, and 
non-native species, such as non-native 
algae, in projects that may be 
categorically excluded under this 
section of the rule. For further 
information, see discussion of 
‘‘Genetically engineered organisms, 
synthetic biology, governmentally 
designated noxious weeds, or invasive 
species’’ in section IV.C.7 of this 
preamble. 

DOE received a comment from 
National Wildlife Federation (at page 4) 
expressing strong support for ‘‘removing 
unnecessary barriers to the 
commercialization of deepwater 
offshore wind technology,’’ and stating 
that ‘‘[w]ith siting screens, research and 
demonstration projects in these 
technologies will not have significant 
impacts.’’ DOE does not currently have 
the experience to support expanding the 
categorical exclusion to include such 
projects, but this may change as DOE 
gains experience over time. 

Categorical Exclusions Applicable to 
Electrical Power and Transmission (B4) 

DOE is changing the title of this group 
of categorical exclusions to state that 
they are applicable to ‘‘electrical power 
and transmission,’’ rather than to 
‘‘power resources,’’ as used in the 
existing regulations and the Notice of 
Proposed Rulemaking. This change 
better identifies the subject of this group 
of categorical exclusions. 

B4.1 Contracts, Policies, and 
Marketing and Allocation Plans for 
Electric Power 

In the Notice of Proposed 
Rulemaking, DOE proposed to clarify 
the scope of this categorical exclusion 
by stating that the contracts, policies, 
and marketing and allocation plans are 
‘‘related to electric power acquisition or 
transmission.’’ After further 
consideration, DOE will not explicitly 
refer to transmission in this categorical 
exclusion; transmission activities are 
included in the contracts, policies, and 
marketing plans, or are covered 
primarily in other classes of actions, 
such as categorical exclusion B4.11. 

B4.4 Power Marketing Services and 
Activities 

Upon further consideration, DOE is 
changing the example of ‘‘load shaping’’ 
to ‘‘load shaping and balancing.’’ Load 
balancing helps ensure system 
reliability by managing energy resources 
to be equal with load. 

B4.6 Additions and Modifications to 
Transmission Facilities 

After further consideration, DOE will 
not adopt its proposal to apply this 
categorical exclusion to facilities that 
‘‘would not have the potential to cause 
significant impacts beyond the 
previously disturbed or developed 
facility area’’ and instead this 
categorical exclusion will be limited to 
actions ‘‘within a previously disturbed 
or developed facility area.’’ DOE is 
making this change to conform the 
categorical exclusion to others that 
relate to proposed actions in a 
previously disturbed or developed area. 
In addition, after further consideration, 
DOE is making a clarifying 
improvement by moving the activity 
examples to a separate sentence. For 
further information, see discussion of 
‘‘Previously disturbed or developed 
area’’ in section IV.C.2 of this preamble. 

B4.9 Multiple Uses of Transmission 
Line Rights-of-Way 

A comment from Edison Electric 
Institute (at page 3) on this categorical 
exclusion, for granting or denying 
requests for multiple uses of a 
transmission facility’s rights-of-way, 
requested that DOE specify that 
multiple uses need to accommodate 
technical and other concerns that may 
be raised by the owners of the 
transmission facilities involved. This 
categorical exclusion is used by DOE 
entities, for example Power Marketing 
Administrations, in responding to a 
request regarding their own 
transmission facility rights-of-way, not 
those owned by other parties. Therefore, 
DOE is retaining the proposed language 
in the categorical exclusion in the final 
rule. 

B4.10 Removal of Electric 
Transmission Facilities 

A comment from Edison Electric 
Institute (at page 3) expressed agreement 
with the proposed changes to the 
categorical exclusion, but requested that 
DOE stipulate that any permit holders 
and owners of facilities affected by the 
abandonment must be given advance 
notice so they can protect their rights. 
This comment raises concerns unrelated 
to environmental review under NEPA, 
which is the scope of this regulation. 
For this reason, DOE is retaining its 
proposed categorical exclusion as the 
final categorical exclusion. 

DOE is changing the title of this 
categorical exclusion to more closely 
reflect the wording of the categorical 
exclusion. 
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B4.11 Electric Power Substations and 
Interconnection Facilities 

DOE is simplifying the wording of 
this categorical exclusion. In the Notice 
of Proposed Rulemaking, DOE proposed 
that actions under this categorical 
exclusion be restricted to 
interconnecting new generation 
resources that meet two conditions— 
that the new generation resource would 
be eligible for a categorical exclusion 
and that it would be equal to or less 
than 50 average megawatts. DOE 
determined that these limitations on the 
generation resource were more limiting 
than necessary to ensure appropriate 
application of this categorical exclusion. 
The appropriate limit is that the 
generation resource not pose the 
potential for significant environmental 
impacts. This limit already is addressed 
in DOE’s existing NEPA regulations, 
which state, in part, that before applying 
a categorical exclusion, DOE must 
determine that the proposed action is 
not ‘‘connected’’ (40 CFR 1508.25(a)(1)) 
to other actions with potentially 
significant impacts (10 CFR 
1021.410(b)(3)). 

DOE received a comment from the 
Chesapeake Bay Foundation (at page 5) 
stating that ‘‘a categorical exclusion 
without any limitations or conditions on 
what can be fairly substantial 
development is inappropriate’’ and that 
DOE should consider context and size to 
ensure that actions with significant 
impacts are not categorically excluded. 
In applying this categorical exclusion, a 
NEPA Compliance Officer considers 
context and size, along with other 
factors associated with potential for 
significant impacts, and DOE prepares 
an environmental assessment or 
environmental impact statement if a 
categorical exclusion determination is 
not appropriate. 

B4.12 Construction of Powerlines 

DOE is simplifying the wording of 
this categorical exclusion with respect 
to activities not in previously disturbed 
or developed rights-of-way. Upon 
further consideration, DOE is removing 
the limitation on interconnection of new 
generation resources proposed for this 
categorical exclusion for the same 
reason described above for categorical 
exclusion B4.11. 

B4.13 Upgrading and Rebuilding 
Existing Powerlines 

DOE is simplifying the wording of 
this categorical exclusion by removing 
the limitation on interconnection of new 
generation resources. The existing 
categorical exclusion B4.13 does not 
include a condition regarding 

interconnections, and DOE has 
determined that it is not necessary to 
add one. Also, any proposed upgrade or 
rebuild of existing powerlines would be 
subject to the same consideration 
regarding connected actions as 
described above for categorical 
exclusion B4.11. 

Categorical Exclusions Applicable to 
Conservation, Fossil, and Renewable 
Energy Activities (B5) 

B5.3 Modification or Abandonment of 
Wells 

DOE received a comment from the 
Chesapeake Bay Foundation (at page 6) 
that well abandonment should be 
accompanied by revegetation and 
rehabilitation of the area. In response, 
DOE notes that abandonment of a well 
normally includes actions such as 
plugging, welding, or crimping and 
backfilling to ensure safety and prevent 
contamination from entering the well. 
DOE’s proposed language adds new 
conditions, including that this 
categorical exclusion could only apply 
if the well abandonment were to be 
conducted ‘‘consistent with best 
practices and DOE protocols,’’ such as 
those to address revegetation and 
rehabilitation, among other issues. 
Therefore, DOE is retaining the 
proposed language in the categorical 
exclusion in the final rule. DOE notes, 
however, that revegetation and 
rehabilitation may not always be part of 
a proposed abandonment, where, for 
example, continued maintenance of 
cleared areas may be necessary because 
of ongoing operations near the 
abandoned well. 

B5.4 Repair or Replacement of 
Pipelines, B5.5 Short Pipeline 
Segments, and B5.8 Import or Export 
Natural Gas, With New Cogeneration 
Powerplant 

A comment from an anonymous 
individual (at page 2) objected to the 
categorical exclusions for pipelines 
because ‘‘major pipelines blow up’’ and 
asserted that DOE has allowed major oil 
firms to fail to maintain pipelines and 
has failed to adequately punish these 
companies for oil spills. DOE’s 
experience is that the types of pipeline 
projects addressed by these categorical 
exclusions do not pose significant risk 
of accident and, indeed, repair, 
replacement, and similar activities can 
reduce such risks. DOE is retaining the 
proposed language in the categorical 
exclusions in the final rule. 

B5.13 Experimental Wells for the 
Injection of Small Quantities of Carbon 
Dioxide 

A comment from Sandy Beranich (at 
page 2) expressed concern that the 
injection of carbon dioxide into 
experimental wells should be allowed 
only after completing an environmental 
assessment. The comment also inquired 
as to DOE experience with these wells 
and their potential impacts. DOE has 
identified, in the Technical Support 
Document, multiple environmental 
assessments and findings of no 
significant impact and the results of 
field projects that demonstrate DOE 
experience with wells of a scale covered 
by this categorical exclusion. These 
environmental assessments and findings 
of no significant impact demonstrate 
that the operation of such wells 
normally does not result in significant 
environmental impacts. 

To simplify the categorical exclusion, 
DOE is changing ‘‘salt water and 
freshwater’’ to ‘‘aquatic 
environments.’’Aquatic, as used herein, 
may refer to salt water, freshwater, or 
areas with shifting delineation between 
the two; this is not a substantive change. 

B5.15, B5.16, B5.17, B5.18, and B5.25
Renewable Energy 

Certain of DOE’s proposed categorical 
exclusions for small-scale renewable 
energy projects include a condition that 
a proposed project ‘‘would incorporate 
appropriate control technologies and 
best management practices.’’ DOE 
received a comment from Defenders of 
Wildlife (at pages 2–5) recommending 
that the control technologies and best 
management practices for five 
categorical exclusions (B5.15, B5.16, 
B5.17, B5.18, and B5.25) include pre- 
development surveys, mitigation 
measures, continued monitoring, and 
decommissioning/reclamation. In 
response, DOE notes that it normally 
would consider these and other 
practices during its NEPA review, 
including when determining whether to 
apply one of the categorical exclusions 
referenced by the comment. 

The comment first recommended 
inclusion of pre-development surveys 
for endangered and threatened species 
and other sensitive resources. DOE 
already evaluates the likelihood of 
potential impacts to threatened and 
endangered species and sensitive 
ecological resources through the integral 
elements applicable to all appendix B 
categorical exclusions, as well as the 
consideration of extraordinary 
circumstances. Furthermore, 
predevelopment surveys may be 
required as part of compliance with 
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other regulations (e.g., those pertaining 
to the Endangered Species Act, Bald and 
Golden Eagle Protection Act) and would 
be considered by DOE in its decision 
whether to apply a categorical exclusion 
to a particular proposed action. 

The second recommendation in the 
comment was to include mitigation 
measures to compensate for impacts to 
ecological resources. In response, 
compensating for impacts to biological 
resources is not required by NEPA for 
application of a categorical exclusion, 
and DOE declines to adopt such a 
requirement. However, DOE considers 
all mitigation measures and best 
management practices that are 
incorporated into a proposed action as 
part of its decision whether to apply any 
categorical exclusion. This approach is 
supported by the CEQ final guidance on 
the ‘‘Appropriate Use of Mitigation and 
Monitoring and Clarifying the 
Appropriate Use of Mitigated Findings 
of No Significant Impact’’ (CEQ 
Mitigation and Monitoring Guidance) 
(76 FR 3843; January 14, 2011). In its 
guidance, CEQ noted that ‘‘[m]any 
Federal agencies rely on mitigation to 
reduce adverse environmental impacts 
as part of the planning process for a 
project, incorporating mitigation as 
integral components of a proposed 
project design before making a 
determination about the significance of 
the project’s environmental impacts. 
Such mitigation can lead to an 
environmentally preferred outcome and 
in some cases reduce the projected 
impacts of agency actions to below a 
threshold of significance. An example of 
mitigation measures that are typically 
included as part of the proposed action 
are agency standardized best 
management practices such as those 
developed to prevent storm water runoff 
or fugitive dust emissions at a 
construction site’’ (CEQ Mitigation and 
Monitoring Guidance). 

The comment also recommended 
continued monitoring of environmental 
impacts resulting from categorically 
excluded actions. In response, ongoing 
monitoring is a part of many DOE 
programs, often in conjunction with an 
environmental management system, and 
private project proponents may include 
such monitoring (e.g., for compliance 
with environmental protection 
requirements). However, when DOE is 
providing funding, its ability to require 
or oversee ongoing monitoring may be 
limited. In sum, DOE supports the 
objective of monitoring, but is not able 
to ensure that monitoring occurs in all 
circumstances. 

The fourth recommendation in the 
comment was to include 
decommissioning/reclamation plans 

that restore impacted areas. DOE 
considers available information on 
decommissioning/reclamation plans as 
part of its decision whether to apply a 
categorical exclusion. Decommissioning 
and reclamation plans are not 
prerequisites for application of a 
categorical exclusion and, while they 
may be appropriate in some instances, 
DOE does not elect to require them in 
every situation. 

DOE is not making any changes to 
categorical exclusions B5.15, B5.16, 
B5.17, B5.18, and B5.25 in response to 
the comments discussed above. 

B5.15 Small-Scale Renewable Energy 
Research and Development and Pilot 
Projects 

A comment from DOI (at page 3) 
asked for clarification regarding whether 
actions covered under the proposed 
categorical exclusion included both 
research and development projects and 
pilot projects located in previously 
disturbed or developed areas. DOE is 
modifying the categorical exclusion to 
more clearly state that both types of 
projects must be located in a previously 
disturbed or developed area. Therefore, 
DOE is changing the first sentence to 
read: ‘‘Small-scale renewable energy 
research and development projects and 
small-scale pilot projects, provided that 
the projects are located within a 
previously disturbed or developed 
area.’’ For further information, see 
discussion of ‘‘Previously disturbed or 
developed area’’ in section IV.C.2. of 
this preamble. Another comment 
requested that the term ‘‘small-scale’’ be 
defined. For further information, see 
discussion of ‘‘small’’ and ‘‘small-scale’’ 
in section IV.C.3 of this preamble. 

DOE received comments regarding the 
use of genetically engineered organisms, 
synthetic biology, noxious weeds, and 
non-native species, such as non-native 
algae, in projects that may be 
categorically excluded under this 
section of the rules. For further 
information, see discussion of 
‘‘Genetically engineered organisms, 
synthetic biology, governmentally 
designated noxious weeds, or invasive 
species’’ in section IV.C.7 of this 
preamble. 

For discussion of additional 
comments on this categorical exclusion, 
see ‘‘B5.15, B5.16, B5.17, B5.18, and 
B5.25—Renewable energy’’ above in this 
preamble. 

B5.16 Solar Photovoltaic Systems 
DOE received a comment from 

William Kirk Williams (at page 1) 
objecting to DOE’s proposed categorical 
exclusion for solar photovoltaic projects 
because of the potentially large amount 

of land involved, associated impacts on 
ecosystems, and the economic interests 
of local communities who might be 
restricted from existing economic uses 
of Federal lands. The comment said that 
such projects should not be built 
without preparation of an 
environmental impact statement to 
consider alternatives. DOE agrees that 
some solar projects are large and 
appropriately analyzed in an 
environmental assessment or 
environmental impact statement. 
However, DOE is not making any 
changes in response to this comment 
because the categorical exclusion could 
only be applied to projects ‘‘on a 
building or other structure’’ or on land 
‘‘generally less than 10 acres within a 
previously disturbed or developed 
area.’’ At this scale, solar photovoltaic 
projects normally would not have the 
potential to cause significant impacts. 
For further information, see discussion 
of ‘‘Previously disturbed or developed 
area’’ in section IV.C.2 of this preamble. 

Two comments (from Granite 
Construction Company (at pages 1–2) 
and Amonix (at pages 1–2)) asked DOE 
to increase the allowable footprint 
(acreage) for actions under this 
categorical exclusion to 100 acres when 
the projects would be located on heavily 
developed land such as mine or quarry 
sites. However, DOE does not have an 
adequate record to support a conclusion 
that larger photovoltaic systems, 
including up to 100 acres, normally 
would not have the potential for 
significant environmental impacts. For 
all proposed projects, including those at 
the mine and quarry locations, DOE 
would need to consider numerous site- 
specific factors, including the current 
state of animal and plant systems, 
reclamation, and alternative uses (e.g., 
grazing). The scale of construction 
activities and the potential impacts for 
systems on 100 acres of land could be 
significantly different than those for a 
project located on 10 acres or less. DOE 
will continue to collect and review data 
and could revise or add a new 
categorical exclusion at a future time, if 
warranted. At a minimum, DOE would 
consider this during the next periodic 
review of its categorical exclusions. 

A comment from William Kirk 
Williams (at page 1) also expressed 
concerns regarding negative impacts to 
species such as the sage grouse from 
activities under this categorical 
exclusion. Under integral element 
B(4)(ii), a provision applicable to all 
categorical exclusions in appendix B, 
DOE would not categorically exclude an 
action with the potential for significant 
impacts on threatened and endangered 
species, including Federal and state- 
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listed and proposed species and 
otherwise Federally protected species. 

For discussion of additional 
comments on this categorical exclusion, 
see ‘‘B5.15, B5.16, B5.17, B5.18, and 
B5.25—Renewable energy’’ above in this 
preamble. 

B5.17 Solar Thermal Systems 
For DOE’s response to comments on 

this categorical exclusion, see 
discussion of ‘‘B5.15, B5.16, B5.17, 
B5.18, and B5.25 Renewable energy’’ 
above in this preamble. 

B5.18 Wind Turbines 
In response to comments, DOE is 

making three changes to the categorical 
exclusion. A comment from Pacific 
Northwest National Laboratory (at page 
2) asked for exclusionary wording 
stating that wind turbines would not be 
located in an established marine 
sanctuary or wildlife refuge. In response 
to the comment, DOE is limiting the 
categorical exclusion to land activities 
by adding the following sentence to the 
end of the categorical exclusion: 
‘‘Covered actions include only those 
related to wind turbines to be installed 
on land.’’ DOE also received a comment 
supporting the use of categorical 
exclusions for deepwater floating 
offshore wind energy projects. DOE does 
not currently have the experience to 
support expanding the categorical 
exclusion to include such projects, but 
this may change as DOE gains 
experience over time. Second, DOE 
received comments (e.g., from Defenders 
of Wildlife (at page 4), Sandy Beranich 
(at page 2)) expressing uncertainty or 
concern as to the scope or size of a 
proposed action to which this 
categorical exclusion may apply, asking 
whether this categorical exclusion could 
cover the establishment of a wind farm. 
In order to clarify that DOE intends the 
categorical exclusion to apply to 
proposals for a limited number of wind 
turbines, DOE is changing the first 
sentence of the categorical exclusion to 
refer to a small number of wind turbines 
(generally not more than 2), which is the 
number of turbines generally analyzed 
in the environmental assessments and 
findings of no significant impact 
identified in the Technical Support 
Document. Third, DOE identified 
distances for siting turbines from air 
safety and navigational devices in 
nautical miles in its Notice of Proposed 
Rulemaking. DOE is adding the 
conversion to miles to ensure the 
limitation is readily understood by both 
experts and the general public. 

In addition, upon further 
consideration, DOE is clarifying the 
examples of significant impacts to 

persons, so that the examples now read 
‘‘(such as from shadow flicker and other 
visual effects, and noise).’’ DOE also is 
changing a condition that a proposed 
action ‘‘would not have the potential to 
cause significant impacts on bird or bat 
species’’ to ‘‘would not have the 
potential to cause significant impacts on 
bird or bat populations.’’ The 
appropriate context for considering 
potential impacts is the local 
populations of birds and bats (including 
those nesting or foraging in, or flying 
through, the vicinity of the proposed 
project site). 

DOE also received several other 
comments in response to which DOE is 
not making changes to the categorical 
exclusion. As noted previously (section 
IV.C.4), DOE received comments on its 
proposed use of ‘‘would not have the 
potential for significant impact’’ in a 
number of its categorical exclusions, 
including B5.18. In the context of 
categorical exclusion B5.18, comments 
asserted that the phrase would be open 
to interpretation or was too vague. DOE 
is including the limitations ‘‘would not 
have the potential to cause significant 
impacts on bird or bat populations’’ and 
‘‘would not have the potential to cause 
significant impacts to persons (such as 
from shadow flicker and other visual 
effects, and noise)’’ in categorical 
exclusion B5.18 to highlight the types of 
potential impacts that a NEPA 
Compliance Officer must consider when 
reviewing a proposed action specific to 
wind turbines. As explained in section 
IV.C.4, this is consistent with CEQ’s 
NEPA regulations and its Categorical 
Exclusion Guidance. 

DOE received comments that 
expressed concern that the phrase 
‘‘previously disturbed or developed 
area’’ was too vague and prone to 
interpretation. As indicated in its Notice 
of Proposed Rulemaking, DOE is 
limiting categorical exclusion B5.18 to 
actions located within previously 
disturbed or developed areas to avoid 
potential impacts to resources. For 
further information, see discussion of 
‘‘Previously disturbed or developed 
area’’ in section IV.C.2 of this preamble. 

DOE received a comment from 
William Kirk Williams (at page 1) that 
expressed concern over the scale of 
wind farms as too large and consuming 
too much land. Other comments (e.g., 
from DOI (at page 3), Defenders of 
Wildlife (at page 4), Sandy Beranich (at 
page 2)) suggested limiting this 
categorical exclusion to a single turbine 
or specifying the scale in terms of acres. 
DOE is changing the categorical 
exclusion to limit covered actions to 
those that involve only ‘‘a small number 
of (generally not more than 2) * * *.’’ 

This restriction, along with the 
condition that wind turbines must have 
a total height generally less than 200 
feet and be sited within a previously 
disturbed or developed area, limits the 
potential scale of actions under this 
categorical exclusion to those that 
would not require large parcels of land. 
DOE has identified, in the Technical 
Support Document, multiple 
environmental assessments and findings 
of no significant impact that 
demonstrate DOE experience with wind 
turbine projects of the scale covered by 
this categorical exclusion. These 
environmental assessments and findings 
of no significant impact demonstrate 
that the construction of a small number 
of wind turbines normally does not 
result in large parcels of land being 
affected or significant environmental 
impacts. For further information, see 
discussion of ‘‘small’’ and ‘‘small-scale’’ 
in section IV.C.3 of this preamble. 

Another comment (from National 
Wildlife Federation (at page 3)) 
suggested that DOE had not taken into 
consideration the ‘‘non-footprint’’ and 
potential cumulative impacts of wind 
turbines on bird, bat and wildlife 
behavior, migration pathways or habitat. 
A DOE NEPA Compliance Officer would 
consider potential direct, indirect, and 
cumulative impacts, as well as 
extraordinary circumstances when 
reviewing a proposed action and making 
a NEPA determination. 

DOE received a comment from DOI (at 
page 3) asking for the basis for the 
limitation, as stated in the Notice of 
Proposed Rulemaking, that covered 
actions would be for commercially 
available wind turbines ‘‘with a total 
height generally less than 200 feet.’’ 
This limitation is based on several 
considerations. DOE is choosing to limit 
this categorical exclusion to actions that 
are small-scale (i.e., a small number of 
small turbines). The ‘‘generally less than 
200 feet’’ limitation is intended to avoid 
potential conflicts with airports and 
aviation navigation aids, and to avoid 
potential commercial and military air 
safety issues. 

The nature of potential impacts 
related to turbine height on visual or 
biological resources for any proposed 
action will vary depending on the 
nature of the site. DOE is including 
other limitations in B5.18 (e.g., ‘‘would 
not have the potential to cause 
significant impacts on bird or bat 
populations’’) that better address issues 
related to visual, biological, and other 
resources in order to highlight the types 
of potential impacts that a NEPA 
Compliance Officer must consider when 
reviewing a proposed action specific to 
wind turbines. 
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DOE also received a comment from 
Defenders of Wildlife (at page 4) focused 
on best management practices and 
monitoring measures associated with 
categorical exclusion B5.18. A comment 
from William Kirk Williams (at page 1) 
expressed concern that B5.18 lacks a 
mechanism for requiring that actions 
covered under this categorical exclusion 
would incorporate best management 
practices. Both of these comments were 
related to using best management 
practices to reduce impacts to birds and 
bats under categorical exclusion B5.18. 
DOE considers all mitigation measures 
and best management practices that are 
incorporated into a proposed action as 
part of its decision whether to apply any 
categorical exclusion. This approach is 
supported by the CEQ Mitigation and 
Monitoring Guidance. DOE supports the 
objective of better design and planning 
to limit impacts to birds and bats and 
has therefore included a limitation in 
B5.18 that covered actions would 
‘‘incorporate appropriate control 
technologies and best management 
practices.’’ Whether or not such 
practices are included in the design of 
a wind turbine proposed action would 
be evident at the time that a DOE NEPA 
Compliance Officer considers the 
specific details of a proposed action. 

The comment from Defenders of 
Wildlife (at page 5) also recommended 
continued monitoring of environmental 
impacts resulting from categorically 
excluded actions. In response, ongoing 
monitoring is a part of many DOE 
programs, often in conjunction with an 
environmental management system, and 
private project proponents may include 
such monitoring (e.g., for compliance 
with environmental protection 
requirements). However, when DOE is 
providing funding, its ability to require 
or oversee ongoing monitoring may be 
limited, due to factors such as the terms 
of the financial award and the extent of 
Federal control over the lifetime of the 
project. In sum, DOE supports the 
objective of monitoring but is not able 
to ensure that monitoring occurs in all 
circumstances. 

Several comments (e.g., from DOI (at 
page 3), William Kirk Williams (at page 
1)) raised issues related to impacts to 
biological resources, namely on impacts 
to bird and bat species. A comment from 
DOI (at page 3) asked DOE to describe 
‘‘how the determination [would be] 
made that a significant number of birds 
or bats would not be affected.’’ Because 
a determination of significance under 
NEPA depends on the context and 
intensity of an individual proposal, 
potential significance of the impacts 
from wind turbines on birds and bats is 
site-specific. At the time that a NEPA 

Compliance Officer considers applying 
this categorical exclusion to a proposed 
action, DOE would determine 
significance of impacts on birds and 
bats based on the specific site 
conditions of the proposed wind 
turbine(s). 

A second comment (from William 
Kirk Williams (at page 1)) pointed out 
that wind turbines kill birds, and 
therefore, constitute a violation of the 
Migratory Bird Treaty Act. DOE agrees 
that impacts to birds are an important 
concern associated with this renewable 
technology, and DOE is modifying the 
integral elements applicable to 
appendix B categorical exclusions by 
adding that a proposal must be in 
compliance with the Bald and Golden 
Eagle Protection Act and the Migratory 
Bird Treaty Act. As indicated in its 
Notice of Proposed Rulemaking, DOE is 
also including a limitation that the 
action not have the potential to cause 
significant impacts on bird or bat 
populations, so that a NEPA 
Compliance Officer must consider the 
impact on these populations specifically 
when reviewing a proposed action to 
determine whether it fits this categorical 
exclusion. 

Another comment (from Sandy 
Beranich (at page 2)) requested that DOE 
include a requirement that a covered 
action under categorical exclusion B5.18 
would require agreement from the U.S. 
Fish and Wildlife Service for the size 
and location. Under integral element 
B(4)(ii), applicable to all categorical 
exclusions in appendix B, DOE would 
not categorically exclude an action with 
the potential for significant impacts on 
threatened and endangered species, 
including Federal and state-listed and 
proposed species and otherwise 
Federally protected species. Further, 
DOE consults with other agencies, as 
required. While the U.S. Fish and 
Wildlife Service has some authority 
related to the protection of such species, 
it does not have statutory or regulatory 
authority for siting wind turbines 
generally. The authority for siting wind 
turbines typically rests with state and/ 
or local governments that make 
decisions with regard to land use, 
zoning, or other natural resource uses. 
Thus, DOE is not making any changes 
to categorical exclusion B5.18 based on 
this comment. 

A comment from National Wildlife 
Federation (at page 3) requested that 
DOE include a specific requirement that 
wind turbines must not be sited in 
migration corridors or pathways, habitat 
areas, or areas where birds concentrate, 
such as wetlands or lakes. As indicated 
in its Notice of Proposed Rulemaking, 
DOE is including a limitation that 

covered actions ‘‘would be in 
accordance with applicable 
requirements (such as local land use 
and zoning requirements) in the 
proposed project area.’’ DOE clarifies 
that this could include, but is not 
limited to, State, local or other 
requirements regarding the protection of 
special or sensitive species, migration 
pathways, and habitats. Therefore, DOE 
is not making a change based on this 
comment. 

Another comment from National 
Wildlife Federation (at page 3) 
suggested that DOE include a 
requirement that the actions covered be 
in accordance with a municipal, state, 
or Federal wind turbine siting guideline 
such as the U.S. Fish and Wildlife 
Service, Draft Land-Based Wind Energy 
Guidelines (April 2011). The U.S. Fish 
and Wildlife Service has since issued 
revised draft guidelines (July 2011) and 
continues related discussions with the 
interested public and other Federal 
agencies. DOE will continue following 
the development of these guidelines and 
considering how to most appropriately 
apply them to its activities. However, 
DOE does not find it appropriate to 
make conformance to the guidelines a 
condition of applying a categorical 
exclusion. The guidelines are still being 
developed, and the U.S. Fish and 
Wildlife Service does not consider them 
mandatory at this time. Thus, DOE is 
not making any changes to categorical 
exclusion B5.18 based on this comment. 

For discussion of additional 
comments on this categorical exclusion, 
see ‘‘B5.15, B5.16, B5.17, B5.18, and 
B5.25—Renewable energy’’ above in this 
preamble. 

B5.19 Ground Source Heat Pumps 
After further consideration, DOE is 

making two changes to the categorical 
exclusion. The first is to address the 
potential for a ground source heat pump 
system to allow cross-contamination 
between aquifers, during the 
construction or operation of the heat 
pump system. The second is to correct 
a typographical error; DOE intended to 
say ‘‘school or community center’’ 
rather than ‘‘school and community 
center.’’ Therefore, DOE is changing the 
first sentence of the categorical 
exclusion to read: ‘‘The installation, 
modification, operation, and removal of 
commercially available small-scale 
ground source heat pumps to support 
operations in single facilities (such as a 
school or community center) or 
contiguous facilities (such as an office 
complex) (1) only where (a) major 
associated activities (such as drilling 
and discharge) are regulated, and (b) 
appropriate leakage and contaminant 
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control measures would be in place 
(including for cross-contamination 
between aquifers) * * *.’’ 

B5.20 Biomass Power Plants 
DOE received comments (e.g., from 

National Wildlife Federation (at page 4) 
and Center for Food Safety on behalf of 
itself and 3 other organizations (at page 
5)) expressing concern about the 
impacts of biomass used in energy 
production. These concerns included 
impacts to wildlife habitat from the 
conversion of natural forests to 
monocultures for biomass production 
and the use of experimental biomass 
technologies employing genetically 
engineered organisms. DOE received a 
comment from Center for Food Safety 
on behalf of itself and 3 other 
organizations (at page 5) stating that 
biomass harvesting (or sourcing) could 
result in widespread forest destruction 
and soil degradation. Another comment 
(from National Wildlife Federation (at 
page 4)) suggested that biomass be 
certified by the Forest Stewardship 
Council or the Council for Sustainable 
Biomass Production to address the 
impact of biomass sourcing on forest 
stewardship and sustainability. 
Comments from Center for Food Safety 
on behalf of itself and 3 other 
organizations (at page 5) expressed 
concern about significant air pollution 
that could result from biomass 
combustion, when compared to other 
fuels. Another comment (from Friends 
of the Earth (at pages 1–2) and Center 
for Food Safety on behalf of itself and 
3 other organizations (at page 1)) stated 
that this categorical exclusion should be 
rejected, because its use could cause 
significant impacts; DOE has 
determined that this categorical 
exclusion is appropriate, in part, 
because of the requirement to consider 
extraordinary circumstances. 

A DOE NEPA Compliance Officer 
would evaluate the size and output of 
proposed biomass power plants to 
determine whether the proposals meet 
the integral elements of the categorical 
exclusion (listed in appendix B, 
paragraph (4)) and whether there are 
any associated extraordinary 
circumstances that would affect the 
significance of impacts, including 
impacts to wildlife and habitat. In 
DOE’s experience, the limitations on the 
size and energy output of covered 
biomass power plants ensure that any 
covered action would not consume 
quantities of biomass that could 
foreseeably impact soil quality or forest 
sustainability, nor would such small- 
scale projects result in the conversion of 
natural forests to monocultures of 
biomass crops. Therefore, DOE is not 

adding specific restrictions on biomass 
sourcing, although an applicant’s use of 
biomass certified as sustainable could 
be considered by the NEPA Compliance 
Officer in determining whether a 
categorical exclusion is appropriate. 
Regarding pollution that could result 
from biomass combustion, the 
categorical exclusion requires that any 
covered biomass power plant not affect 
the air quality attainment status of the 
area, not have the potential to cause a 
significant increase in the quantity or 
rate of air emissions, and not have the 
potential to cause significant impacts to 
water resources. For these reasons, DOE 
is retaining the proposed language in 
the categorical exclusion in the final 
rule. 

A comment from Center for Food 
Safety on behalf of itself and 3 other 
organizations (at page 5) expressed 
concern about potential impacts on 
global climate change, stating that 
burning biomass can emit almost 1.5 
times as much global warming pollution 
per unit of energy as coal, and that 
harvesting and transporting biomass 
would add to greenhouse gas emissions. 
A comment from the Blue Ridge 
Environmental Defense League (at page 
1) stated that biomass energy source 
impacts are large, and that labeling such 
projects as ‘‘carbon neutral’’ is a 
mistaken concept without scientific 
basis. DOE considered these issues 
when developing the categorical 
exclusion. For example, DOE reviewed 
the Environmental Protection Agency’s 
Call for Information regarding 
greenhouse gas emissions from 
bioenergy and other biogenic sources 
(75 FR 4117; July 15, 2010), which 
noted that the issue is complex and 
requested comments on analytical 
approaches that would apply to biomass 
facilities. Partly because of these issues, 
the categorical exclusion explicitly 
limits covered actions to those that 
would not have the potential to cause a 
significant increase in the quantity or 
rate of air emissions. DOE intends that 
‘‘emissions’’ includes greenhouse gas 
emissions. Further, the small-scale 
biomass plants under this categorical 
exclusion would have correspondingly 
small-scale greenhouse gas emissions, 
and would produce power that may 
offset energy that otherwise might have 
been produced by fossil energy 
facilities, resulting in a potential for net 
beneficial impacts on climate change. 
Impacts from harvesting fuel would be 
limited by the size of the facility (and 
thus the total fuel needs) and 
consideration of factors such as existing 
land use plans. 

DOE received comments regarding the 
use of genetically engineered organisms, 

synthetic biology, noxious weeds, and 
non-native species, such as non-native 
algae, in projects that may be 
categorically excluded under this 
section of the rules. For further 
information, see discussion of 
‘‘Genetically engineered organisms, 
synthetic biology, governmentally 
designated noxious weeds, or invasive 
species’’ in section IV.C.7 of this 
preamble. 

B5.21 Methane Gas Recovery and 
Utilization System 

DOE received a comment from the 
Blue Ridge Environmental Defense 
League (at page 1) stating that methane 
gas recovery and utilization systems are 
either negative or associated with 
negative impacts. A DOE NEPA 
Compliance Officer would evaluate the 
size and output of proposed methane 
gas systems to determine whether the 
proposals meet the integral elements of 
the categorical exclusion (listed in 
appendix B, paragraph (4)) and whether 
there are any associated extraordinary 
circumstances that would affect the 
significance of impacts, including 
impacts to wildlife and habitat. The 
categorical exclusion also requires that 
any covered methane gas system not 
have the potential to cause a significant 
increase in the quantity or rate of air 
emissions, be in accordance with 
applicable requirements, and 
incorporate appropriate control 
technologies and best management 
practices. Because these measures 
would address potential significant 
impacts from these facilities, DOE is 
retaining the proposed language in the 
final categorical exclusion. 

B5.24 Drop-in Hydroelectric Systems 
A comment from Pacific Northwest 

National Laboratory (at page 2) 
suggested that limiting this categorical 
exclusion to stream and river areas 
upgradient of ‘‘natural’’ fish barriers is 
unduly restrictive because it excludes, 
for example, a small-scale hydroelectric 
system in an irrigation canal that uses 
existing fish screens or in a river system 
above an existing dam. DOE agrees that 
it is the effectiveness of the fish 
barrier—not whether the barrier is 
natural or man-made—that is relevant to 
the potential environmental impacts. 
Two important indicators of future 
effectiveness of an existing fish barrier 
are whether it is planned for removal (as 
are man-made barriers in several river 
systems) and whether it is to be 
modified to facilitate fish moving 
upstream past the barrier. Thus, DOE is 
revising the categorical exclusion to 
remove the word ‘‘natural’’ and to 
include a condition that the system ‘‘be 
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located up-gradient of an existing 
anadromous fish barrier that is not 
planned for removal and where fish 
passage retrofit is not planned. * * *’’ 

Another comment from Pacific 
Northwest National Laboratory (at page 
2) asked DOE to restrict this categorical 
exclusion to activities that would ‘‘not 
have the potential to cause impacts to 
threatened or endangered species’’ or 
significant impacts to fish or wildlife. 
Before making a categorical exclusion 
determination, a NEPA Compliance 
Officer must assess whether the 
proposed action will have the potential 
to cause significant impacts to listed or 
proposed threatened and endangered 
species. See integral element B(4)(ii). 
Thus, potential significant impacts to 
threatened and endangered species and 
fish and wildlife will be considered. 
The comment seeks inclusion of a 
higher standard—any potential impact 
to threatened and endangered species— 
which is not the correct standard 
required under NEPA. However, in 
response DOE is adding a reference to 
the integral element listed at B(4)(ii), 
which requires consideration of the 
impacts on threatened and endangered 
species, including Federal and state- 
listed and proposed species and 
otherwise Federally protected species. 

DOE also received a comment from 
the Blue Ridge Environmental Defense 
League (at page 1) expressing concern 
with the proposed categorical exclusion 
for drop-in hydroelectric systems. DOE 
has concluded that such systems 
meeting the requirements of the 
categorical exclusion (i.e., they would 
involve no storage or diversion of 
stream or river water, they would be 
located up-gradient of an existing 
anadromous fish barrier, and 
installation would be accomplished 
without use of heavy equipment and 
would involve no major construction or 
modification of stream or river 
channels) normally would not have the 
potential to cause significant impacts. 

B5.25 Small-Scale Renewable Energy 
Research and Development and Pilot 
Projects in Aquatic Environments 

To simplify the categorical exclusion, 
DOE is changing ‘‘salt water and 
freshwater’’ to ‘‘aquatic.’’ Aquatic, as 
used herein, may refer to salt water, 
freshwater, or areas with shifting 
delineation between the two; this is not 
a substantive change. A comment from 
Pacific Northwest National Laboratory 
(at page 2) asked that additional 
restrictions be added to the categorical 
exclusion to preclude the installation of 
a small-scale renewable energy research 
and development or pilot project device, 
if the installation of the device would 

require significant dredging or if the 
device itself could interfere with 
shipping navigation. Under integral 
element B(1) (appendix B, paragraph 
(1)) to 10 CFR part 1021, to fit within 
the classes of actions under appendix B 
categorical exclusions, the proposed 
action must be one that would not 
‘‘threaten a violation of applicable, 
statutory, or permit requirements for 
environment, safety, and health.’’ 
Actions covered by this categorical 
exclusion would be subject to, and 
would often require permits under, 
Section 10 of the Rivers and Harbors 
Act, which regulates structures placed 
in ‘‘navigable waters of the United 
States,’’ and Section 404 of the Clean 
Water Act, which regulates the 
discharge of dredged or fill material into 
waters of the United States. These 
regulations and statutes are expected to 
address the comment; therefore, DOE is 
not making any changes based on this 
comment. 

A comment from the Ocean 
Renewable Energy Coalition (at page 4) 
asked if a transmission line connecting 
the proposed generation device to the 
grid would be covered under this 
categorical exclusion. Any action 
subject to a NEPA determination, 
whether an environmental impact 
statement, environmental assessment, or 
categorical exclusion, must include all 
necessary components of that action. In 
this case, the inclusion of one or more 
transmission lines connecting the 
generation device to the electrical grid 
as part of the proposed action would not 
prevent the application of the 
categorical exclusion, unless some 
aspect of the installation, character, or 
path of the line was inconsistent with 
one or more of the limitations described 
in the categorical exclusion or the 
integral elements, or if extraordinary 
circumstances were present. 

Several comments (e.g., from DOI (at 
page 3) and the Ocean Renewable 
Energy Coalition (at page 4)) asked that 
the term ‘‘small-scale’’ be defined, and 
one comment (from the Ocean 
Renewable Energy Coalition (at page 4)) 
suggested that a power limit of 5 
megawatts be added to the categorical 
exclusion. Whether a proposal is small- 
scale would be determined by the NEPA 
Compliance Officer based on the context 
and intensity of the proposed action, 
which would be determined by the site 
conditions and nature of the proposal. 
Such limitations are more meaningful 
than a megawatt limit, as there is not 
necessarily a direct correlation between 
generation capacity and potential 
environmental impacts for the various 
technologies that could be addressed 
under this categorical exclusion. For 

additional discussion on the term 
‘‘small-scale,’’ see DOE’s discussion of 
‘‘small’’ and ‘‘small-scale’’ that appears 
in section IV.C.3 of this preamble. 

A comment from the Ocean 
Renewable Energy Coalition (at page 5) 
suggested that DOE provide guidance as 
to the meaning of ‘‘biologically 
sensitive.’’ Areas of high biological 
sensitivity are defined in the categorical 
exclusion to include ‘‘areas of known 
ecological importance, whale and 
marine mammal mating and calving/ 
pupping areas, and fish and invertebrate 
spawning and nursery areas recognized 
as being limited or unique and 
vulnerable to perturbation; these areas 
can occur in bays, estuaries, near shore, 
and far offshore, and may vary 
seasonally.’’ Information regarding areas 
of high biological sensitivity is available 
from local, state, and Federal regulatory 
and natural resource management 
agencies. It is not uncommon for a 
categorical exclusion determination to 
require some analysis to determine 
whether any extraordinary 
circumstances exist that would render 
the categorical inapplicable to a 
particular proposal. Determining the 
presence of conditions that would 
constitute an area of high biological 
sensitivity would be the responsibility 
of the DOE NEPA Compliance Officer, 
in consultation with the project 
proponent, and would necessarily occur 
before a categorical exclusion was 
granted. 

A comment from Sandy Beranich (at 
page 2) noted that marine areas are too 
fragile for a variety of projects that could 
include the use of chemicals or invasive 
work and suggested that actions under 
this categorical exclusion warrant an 
environmental assessment level of 
analysis. Further, the comment 
requested that DOE limit the scale of 
projects under this categorical exclusion 
to allow only small projects in very 
specific areas. As indicated in its Notice 
of Proposed Rulemaking, DOE is 
limiting the scope and location of 
activities under this categorical 
exclusion to ensure that renewable 
energy research is conducted in a 
manner that would not have the 
potential to cause significant impacts. 

DOE received a comment from the 
Ocean Renewable Energy Coalition (at 
page 5) noting that an offshore wave 
pilot project identified in a document 
cited in DOE’s Technical Support 
Document for the Notice of Proposed 
Rulemaking was located in a marine 
sanctuary, yet was still deemed to have 
minimal impacts. In addition, a 
comment from Pacific Northwest 
National Laboratory (at page 2) 
suggested that many of the activities 
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described in categorical exclusion 
B3.16—a related categorical exclusion 
for activities in aquatic environments— 
should be allowed within the boundary 
of a marine sanctuary or wildlife refuge 
if conducted in a manner consistent 
with sanctuary goals and objectives. 
Therefore, DOE is modifying categorical 
exclusion B5.25 (and B3.16) to now 
allow covered actions within, or having 
effects on, existing or proposed marine 
sanctuaries, wildlife refuges, or 
governmentally recognized areas of high 
biological sensitivity, if the action 
receives authorization from, or after 
consultation with, the responsible 
agency. The DOE NEPA Compliance 
Officer would take concerns from the 
responsible agency into account when 
considering whether to apply this 
categorical exclusion. For further 
discussion, see discussion of categorical 
exclusion B3.16, above. 

DOE received a comment from 
National Wildlife Federation (at page 4) 
expressing strong support for ‘‘removing 
unnecessary barriers to the 
commercialization of deepwater 
offshore wind technology,’’ and stating 
that ‘‘with siting screens, research and 
demonstration projects in these 
technologies will not have significant 
impacts.’’ DOE does not currently have 
the experience to support expanding the 
categorical exclusion to include such 
projects, but this may change as DOE 
gains experience over time and will be 
considered when DOE conducts its next 
periodic review of its categorical 
exclusions. Another comment (from 
Friends of the Earth (at page 2) and 
Center for Food Safety on behalf of itself 
and 3 other organizations (at page 1)) 
stated that this categorical exclusion 
should be rejected, because its use could 
cause significant impacts; DOE has 
determined that this categorical 
exclusion is appropriate, in part, 
because of the requirement to consider 
extraordinary circumstances. 

DOE received a comment from DOI (at 
page 2) suggesting that it discuss or 
consider impacts related to 
decommissioning of authorized 
temporary structures or devices under 
categorical exclusion B5.25. The 
comment expressed concern regarding 
impacts from both planned 
decommissioning and unplanned 
‘‘cessation of operation’’ or failure. DOE 
agrees that potential impacts associated 
with decommissioning and similar 
activities would be appropriate to 
consider when determining whether a 
particular proposed action qualifies for 
a categorical exclusion. Another 
comment (from DOI (at page 3)) asked 
for clarification on what happens if a 
proposed action does not meet the 

conditions outlined in categorical 
exclusion B5.25. In response, if a 
condition is not met, then the DOE 
NEPA Compliance Officer would not 
apply this categorical exclusion and 
would prepare an environmental 
assessment or environmental impact 
statement, as appropriate. Another 
comment (from DOI (at page 3)) 
requested that DOE clarify the meaning 
of ‘‘the construction of permanent 
devices.’’ DOE also received a comment 
from DOI (at page 2) expressing concern 
that it would categorically exclude 
proposed actions located in unsurveyed 
areas of the seafloor under categorical 
exclusions B3.16 and B5.25. See 
explanation under categorical exclusion 
B3.16, above. 

DOE received comments regarding the 
use of genetically engineered organisms, 
synthetic biology, noxious weeds, and 
non-native species, such as non-native 
algae, in projects that may be 
categorically excluded under this 
section of the rules. For further 
information, see discussion of 
‘‘Genetically engineered organisms, 
synthetic biology, governmentally 
designated noxious weeds, or invasive 
species’’ in section IV.C.7 of this 
preamble. 

For discussion of additional 
comments on this categorical exclusion, 
see ‘‘B5.15, B5.16, B5.17, B5.18, and 
B5.25—Renewable energy’’ above in this 
preamble. 

Categorical Exclusions Applicable to 
Environmental Restoration and Waste 
Management Activities (B6) 

B6.1 Cleanup Actions 

DOE received a comment from Tri- 
Valley CAREs (at page 4) that 
questioned the basis for finding that the 
proposed increase in the cost limitation 
(from approximately $5 million to 
approximately $10 million) and the 
proposed removal of the time limitation 
(5 years) from this categorical exclusion 
will not result in potentially significant 
impacts to the environment. In DOE’s 
experience, in light of other limitations 
on the scope of this categorical 
exclusion and the integral elements, 
increasing the cost limit would not add 
greatly to the types of projects that 
would be covered by this categorical 
exclusion. The time for project 
implementation is indirectly affected by 
the cost limit; e.g., a container removal 
operation would be limited by its total 
cost even without an explicit time limit. 
Further, based on DOE’s experience, the 
amount of time that a cleanup action 
requires is not a reliable indicator of its 
potential environmental impacts. 

DOE received a comment from Sandy 
Beranich (at page 2) that acknowledged 
that cleanup costs have increased since 
the categorical exclusion was first 
established, but questioned whether a 
$10 million cleanup could appropriately 
be considered ‘‘small-scale.’’ The size of 
typical small-scale cleanup actions with 
which DOE has experience has not 
changed, nor have the environmental 
impacts resulting from these actions 
increased. However, the costs of 
completing these actions have increased 
due to inflation. Projects meeting the 
$10 million limit, along with the other 
limitations on the scope of the 
categorical exclusion, normally would 
not have the potential for significant 
impacts. For further information, see 
discussion of ‘‘small’’ and ‘‘small-scale’’ 
in section IV.C.3 of this preamble. 

After further consideration, to clarify 
the cost limitation by accounting for 
inflation over time, DOE is inserting 
‘‘(in 2011 dollars)’’ after ‘‘10 million 
dollars.’’ 

10. Appendix C and Appendix D 

C7 Contracts, Policies, and Marketing 
and Allocation Plans for Electric Power 

After further consideration, DOE will 
not explicitly refer to transmission in 
this class of actions; transmission 
activities are included in the contracts, 
policies, and marketing plans, or are 
covered primarily in other classes of 
actions, such as the group of categorical 
exclusions under B4. In addition, to 
improve clarity, DOE is removing the 
previously proposed condition that the 
new generation resource ‘‘would not be 
eligible for categorical exclusion under 
this part.’’ DOE normally would not 
prepare an environmental assessment 
when a categorical exclusion would 
apply. Therefore, the condition is 
unnecessary and potentially confusing. 

C8 Protection of Cultural Resources 
and Fish and Wildlife Habitat 

DOE received a comment from Sandy 
Beranich (at page 2) asking what DOE 
means by ‘‘large-scale,’’ a term that 
distinguishes this environmental 
assessment category from categorical 
exclusion B1.20 for ‘‘small-scale’’ 
proposals of this type. DOE NEPA 
Compliance Officers use their 
professional expertise and judgment to 
determine whether a proposal meets a 
categorical exclusion for ‘‘small-scale’’ 
activities when no additional limitation 
is specified. A proposal that a NEPA 
Compliance Officer does not consider 
small-scale under such an evaluation 
would fit within this environmental 
assessment category. For further 
information, see discussion of ‘‘small’’ 
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and ‘‘small-scale’’ in section IV.C.3 of 
this preamble. In addition, under the 
DOE NEPA regulations (10 CFR 
1021.321), DOE may prepare an 
environmental assessment on any action 
at any time in order to assist agency 
planning and decisionmaking. DOE is 
retaining the proposed language in this 
class of action in the final rule. 

C12 Energy System Demonstration 
Actions 

DOE received a comment from the 
Chesapeake Bay Foundation (at page 6) 
that the scale of the project should be 
specified to clarify whether a project is 
covered in this ‘‘limited exclusion.’’ The 
comment is noted, but classes of actions 
in appendix C are not categorical 
exclusions; they are categories for which 
an environmental assessment is 
normally prepared to provide a basis for 
determining whether to prepare an 
environmental impact statement or 
issue a finding of no significant impact. 
DOE is retaining the proposed language 
in this class of actions in the final rule. 

Upon further consideration, DOE is 
adding decommissioning to the list of 
actions. For proposed new facilities, 
DOE normally would address siting 
construction, operation, and 
decommissioning in the same review 
under NEPA. 

In addition, DOE has determined that 
the final sentence of C12 is unnecessary 
and, thus, is deleting the sentence. This 
deletion does not change the meaning or 
scope of the paragraph. 

C15 Research and Development 
Incinerators and Nonhazardous Waste 
Incinerators 

Upon further consideration, DOE is 
adding decommissioning to the list of 
actions. For proposed new facilities, 
DOE normally would address siting 
construction, operation, and 
decommissioning in the same review 
under NEPA. 

D1 [Reserved: Strategic Systems] 

After further consideration, DOE is 
removing this class of actions because 
the term ‘‘strategic systems’’ is no longer 
in use and the referenced Order no 
longer defines it. The term previously 
referred to ‘‘a single, stand-alone effort 
within a program mission area that is a 
primary means to advance the 
Department’s strategic goals.’’ 

D7 Contracts, Policies, and Marketing 
and Allocation Plans for Electric Power 

After further consideration, DOE will 
not explicitly refer to transmission in 
this class of actions; transmission 
activities are included in the contracts, 
policies, and marketing plans, or are 

covered primarily in other classes of 
actions, such as the group of categorical 
exclusions under B4. 

V. Procedural Requirements 

Review Under Executive Order 12866 

Today’s final rule has been 
determined not to be a significant 
regulatory action under Executive Order 
12866, ‘‘Regulatory Planning and 
Review,’’ 58 FR 51735 (October 4, 1993). 
Accordingly, this action was not subject 
to review under that Executive Order by 
the Office of Information and Regulatory 
Affairs of the Office of Management and 
Budget (OMB). 

Review Under National Environmental 
Policy Act 

In this rule, DOE establishes, 
modifies, and clarifies procedures for 
considering the environmental effects of 
DOE actions within DOE’s 
decisionmaking process, thereby 
enhancing compliance with the letter 
and spirit of NEPA. The Council on 
Environmental Quality regulations do 
not direct agencies to prepare a NEPA 
analysis or document before 
establishing Agency procedures that 
supplement the CEQ regulations for 
implementing NEPA. Agencies are 
required to adopt NEPA procedures that 
establish specific criteria for, and 
identification of, three classes of 
actions: those that normally require 
preparation of an environmental impact 
statement; those that normally require 
preparation of an environmental 
assessment; and those that are 
categorically excluded from further 
NEPA review (40 CFR 1507.3(b)). 
Categorical exclusions are one part of 
those agency procedures, and therefore 
establishing categorical exclusions does 
not require preparation of a NEPA 
analysis or document. Agency NEPA 
procedures are procedural guidance to 
assist agencies in the fulfillment of 
agency responsibilities under NEPA, but 
are not the agency’s final determination 
of what level of NEPA analysis is 
required for a particular proposed 
action. The requirements for 
establishing agency NEPA procedures 
are set forth at 40 CFR 1505.1 and 
1507.3. The determination that 
establishing categorical exclusions does 
not require NEPA analysis and 
documentation has been upheld in 
Heartwood, Inc. v. U.S. Forest Service, 
73 F. Supp. 2d 962, 972–73 (S.D. Ill. 
1999), aff’d, 230 F.3d 947, 954–55 (7th 
Cir. 2000). 

Review Under Regulatory Flexibility Act 

The Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) requires preparation 

of an initial regulatory flexibility 
analysis for any rule that by law must 
be proposed for public comment, unless 
the agency certifies that the rule, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities. As required by 
Executive Order 13272, ‘‘Proper 
Consideration of Small Entities in 
Agency Rulemaking’’ (67 FR 53461; 
August 16, 2002), DOE published 
procedures and policies on February 19, 
2003, to ensure that the potential 
impacts of its rules on small entities are 
properly considered during the 
rulemaking process (68 FR 7990). DOE 
has made its procedures and policies 
available on the Office of the General 
Counsel’s Web site: http://energy.gov/gc 
under GC Guidance/Opinions, 
Rulemaking Policy. 

DOE reviewed today’s final rule under 
the provisions of the Regulatory 
Flexibility Act and the procedures and 
policies published on February 19, 
2003. This final rule revises DOE’s 
categorical exclusions, and makes 
certain other changes, that will help 
reduce the cost and time associated with 
completing the environmental review 
for certain proposed actions. 

In the Notice of Proposed 
Rulemaking, DOE tentatively certified 
that this rule would not have a 
significant economic impact on a 
substantial number of small entities and 
did not prepare a regulatory flexibility 
analysis for this rulemaking. DOE 
received no comments on the 
certification, and the factual basis for 
DOE’s certification is unchanged. Thus, 
DOE maintains its certification that this 
rule would not have a significant 
economic impact on a substantial 
number of small entities. DOE 
transmitted the certification and 
supporting statement of factual basis to 
the Chief Counsel for Advocacy of the 
Small Business Administration 
pursuant to 5 U.S.C. 605(b). 

Review Under Paperwork Reduction Act 
This rulemaking will impose no new 

information or record-keeping 
requirements. Accordingly, OMB 
clearance is not required under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). 

Review Under Unfunded Mandates 
Reform Act of 1995 

The Unfunded Mandates Reform Act 
of 1995 (Pub. L. 104–4) generally 
requires Federal agencies to examine 
closely the impacts of regulatory actions 
on state, local, and tribal governments. 
Subsection 101(5) of title I of that law 
defines a Federal intergovernmental 
mandate to include any regulation that 
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would impose upon state, local, or tribal 
governments an enforceable duty, 
except a condition of Federal assistance 
or a duty arising from participating in a 
voluntary Federal program. Title II of 
that law requires each Federal agency to 
assess the effects of Federal regulatory 
actions on state, local, and tribal 
governments, in the aggregate, or to the 
private sector, other than to the extent 
such actions merely incorporate 
requirements specifically set forth in a 
statute. Section 202 of that title requires 
a Federal agency to perform a detailed 
assessment of the anticipated costs and 
benefits of any rule that includes a 
Federal mandate which may result in 
costs to state, local, or tribal 
governments, or to the private sector, of 
$100 million or more in any one year 
(adjusted annually for inflation). Section 
204 of that title requires each agency 
that proposes a rule containing a 
significant Federal intergovernmental 
mandate to develop an effective process 
for obtaining meaningful and timely 
input from elected officers of state, 
local, and tribal governments. 

This rule would amend DOE’s 
existing regulations governing 
compliance with NEPA to better align 
DOE’s regulations, particularly its 
categorical exclusions, with its current 
activities and recent experiences, and 
update the provisions with respect to 
current technologies and regulatory 
requirements. This rule would not result 
in the expenditure by state, local, and 
tribal governments in the aggregate, or 
by the private sector, of $100 million or 
more in any one year. Accordingly, no 
assessment or analysis is required under 
the Unfunded Mandates Reform Act of 
1995. 

Review Under Treasury and General 
Government Appropriations Act, 1999 

Section 654 of the Treasury and 
General Government Appropriations 
Act, 1999 (Pub. L. 105–277) requires 
Federal agencies to issue a Family 
Policymaking Assessment for any 
proposed rule that may affect family 
well being. This rule would not have 
any impact on the autonomy or integrity 
of the family as an institution. 
Accordingly, DOE has concluded that it 
is not necessary to prepare a Family 
Policymaking Assessment. 

Review Under Executive Order 13132 
Executive Order 13132, ‘‘Federalism’’ 

(64 FR 43255; August 4, 1999), imposes 
certain requirements on agencies 
formulating and implementing policies 
or regulations that preempt state law or 
that have federalism implications. 
Agencies are required to examine the 
constitutional and statutory authority 

supporting any action that would limit 
the policymaking discretion of the states 
and carefully assess the necessity for 
such actions. DOE has examined this 
rule and has determined that it would 
not preempt state law and would not 
have a substantial direct effect on the 
states, on the relationship between the 
national government and the states, or 
on the distribution of power and 
responsibilities among the various 
levels of government. No further action 
is required by Executive Order 13132. 

Review Under Executive Order 12988 

With respect to the review of existing 
regulations and the promulgation of 
new regulations, section 3(a) of 
Executive Order 12988, ‘‘Civil Justice 
Reform’’ (61 FR 4729; February 7, 1996), 
imposes on Executive agencies the 
general duty to adhere to the following 
requirements: (1) Eliminate drafting 
errors and ambiguity; (2) write 
regulations to minimize litigation; and 
(3) provide a clear legal standard for 
affected conduct rather than a general 
standard and promote simplification 
and burden reduction. With regard to 
the review required by section 3(a), 
section 3(b) of Executive Order 12988 
specifically requires that Executive 
agencies make every reasonable effort to 
ensure that the regulation: (1) Clearly 
specifies the preemptive effect, if any; 
(2) clearly specifies any effect on 
existing Federal law or regulation; (3) 
provides a clear legal standard for 
affected conduct while promoting 
simplification and burden reduction; (4) 
specifies the retroactive effect, if any; (5) 
adequately defines key terms; and (6) 
addresses other important issues 
affecting clarity and general 
draftsmanship under any guidelines 
issued by the Attorney General. Section 
3(c) of Executive Order 12988 requires 
Executive agencies to review regulations 
in light of applicable standards in 
section 3(a) and section 3(b) to 
determine whether they are met or if it 
is unreasonable to meet one or more of 
them. DOE has completed the required 
review and determined that, to the 
extent permitted by law, the rule meets 
the relevant standards of Executive 
Order 12988. 

Review Under Treasury and General 
Government Appropriations Act, 2001 

The Treasury and General 
Government Appropriations Act, 2001 
(44 U.S.C. 3516 note) provides for 
agencies to review most disseminations 
of information to the public under 
guidelines established by each agency 
pursuant to general guidelines issued by 
OMB. 

OMB’s guidelines were published at 
67 FR 8452 (February 22, 2002), and 
DOE’s guidelines were published at 67 
FR 62446 (October 7, 2002). DOE has 
reviewed this rule under the OMB and 
DOE guidelines and has concluded that 
it is consistent with applicable policies 
in those guidelines. 

Review Under Executive Order 13211 

Executive Order 13211, ‘‘Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use’’ (66 FR 28355; May 
22, 2001), requires Federal agencies to 
prepare and submit to OMB a Statement 
of Energy Effects for any proposed 
significant energy action. A ‘‘significant 
energy action’’ is defined as any action 
by an agency that promulgated or is 
expected to lead to promulgation of a 
final rule, and that: (1)(i) Is a significant 
regulatory action under Executive Order 
12866, or any successor order, and (ii) 
is likely to have a significant adverse 
effect on the supply, distribution, or use 
of energy; or (2) is designated by the 
Administrator of the Office of 
Information and Regulatory Affairs as a 
significant energy action. For any 
proposed significant energy action, the 
agency must give a detailed statement of 
any adverse effects on energy supply, 
distribution, or use should the proposal 
be implemented, and of reasonable 
alternatives to the action and their 
expected benefits for energy supply, 
distribution, and use. This rule would 
not have a significant adverse effect on 
the supply, distribution, or use of 
energy, and is therefore not a significant 
energy action. Accordingly, DOE has not 
prepared a Statement of Energy Effects. 

Review Under Executive Order 12630 

DOE has determined pursuant to 
Executive Order 12630, ‘‘Governmental 
Actions and Interference with 
Constitutionally Protected Property 
Rights’’ (53 FR 8859; March 18, 1988), 
that this rule would not result in any 
takings which might require 
compensation under the Fifth 
Amendment to the United States 
Constitution. 

Congressional Notification 

As required by 5 U.S.C. 801, DOE will 
report to Congress on the promulgation 
of this rule prior to its effective date. 
The report will state that it has been 
determined that the rule is not a ‘‘major 
rule’’ as defined by 5 U.S.C. 804(2). 

Approval of the Office of the Secretary 

The Secretary of Energy has approved 
publication of today’s final rule. 
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List of Subjects in 10 CFR Part 1021 

Environmental impact statements. 
Issued in Washington, DC, September 27, 

2011. 
Sean A. Lev, 
Acting General Counsel. 

For the reasons stated in the 
Preamble, DOE amends part 1021 of 
chapter X of title 10 of the Code of 
Federal Regulations as set forth below: 

PART 1021—NATIONAL 
ENVIRONMENTAL POLICY ACT 
IMPLEMENTING PROCEDURES 

■ 1. The authority citation for part 1021 
continues to read as follows: 

Authority: 42 U.S.C. 7101 et seq.; 42 U.S.C. 
4321 et seq.; 50 U.S.C. 2401 et seq. 

■ 2. Section 1021.215 is amended by 
revising the fourth sentence in 
paragraph (d) to read as follows: 

§ 1021.215 Applicant process. 

* * * * * 
(d) * * * The contractor shall provide 

a disclosure statement in accordance 
with 40 CFR 1506.5(c). * * * 
■ 3. Section 1021.311 is amended by 
revising the first sentence in paragraph 
(d) and paragraph (f) to read as follows: 

§ 1021.311 Notice of intent and scoping. 

* * * * * 
(d) DOE shall hold at least one public 

scoping meeting as part of the public 
scoping process for a DOE EIS. * * * 
* * * * * 

(f) A public scoping process is 
optional for DOE supplemental EISs (40 
CFR 1502.9(c)(4)). If DOE initiates a 
public scoping process for a 
supplemental EIS, the provisions of 
paragraphs (a) through (e) of this section 
shall apply. 
■ 4. Section 1021.322 is amended by 
revising the last sentence of paragraph 
(f) to read as follows: 

§ 1021.322 Findings of no significant 
impact. 

* * * * * 
(f) * * * A revised FONSI is subject 

to all provisions of this section. 
■ 5. Section 1021.331 is amended by 
revising the first sentence in paragraph 
(b) to read as follows: 

§ 1021.331 Mitigation action plans. 

* * * * * 
(b) In certain circumstances, as 

specified in § 1021.322(b)(1), DOE shall 
also prepare a Mitigation Action Plan 
for commitments to mitigations that are 
essential to render the impacts of the 
proposed action not significant. * * * 
* * * * * 

■ 6. Subpart D of part 1021 is revised to 
read as follows: 

Subpart D—Typical Classes of Actions 

Sec. 
1021.400 Level of NEPA review. 
1021.410 Application of categorical 

exclusions (classes of actions that 
normally do not require EAs or EISs). 

Appendix A to Subpart D of Part 1021— 
Categorical Exclusions Applicable to 
General Agency Actions 

Appendix B to Subpart D of Part 1021— 
Categorical Exclusions Applicable to 
Specific Agency Actions 

Appendix C to Subpart D of Part 1021— 
Classes of Actions That Normally 
Require EAs But Not Necessarily EISs 

Appendix D to Subpart D of Part 1021— 
Classes of Actions That Normally 
Require EISs 

Subpart D—Typical Classes of Actions 

§ 1021.400 Level of NEPA review. 

(a) This subpart identifies DOE 
actions that normally: 

(1) Do not require preparation of 
either an EIS or an EA (are categorically 
excluded from preparation of either 
document) (appendices A and B to this 
subpart D); 

(2) Require preparation of an EA, but 
not necessarily an EIS (appendix C to 
this subpart D); or 

(3) Require preparation of an EIS 
(appendix D to this subpart D). 

(b) Any completed, valid NEPA 
review does not have to be repeated, 
and no completed NEPA documents 
need to be redone by reasons of these 
regulations, except as provided in 
§ 1021.314. 

(c) If a DOE proposal is encompassed 
within a class of actions listed in the 
appendices to this subpart D, DOE shall 
proceed with the level of NEPA review 
indicated for that class of actions, unless 
there are extraordinary circumstances 
related to the specific proposal that may 
affect the significance of the 
environmental effects of the proposal. 

(d) If a DOE proposal is not 
encompassed within the classes of 
actions listed in the appendices to this 
subpart D, or if there are extraordinary 
circumstances related to the proposal 
that may affect the significance of the 
environmental effects of the proposal, 
DOE shall either: 

(1) Prepare an EA and, on the basis of 
that EA, determine whether to prepare 
an EIS or a FONSI; or 

(2) Prepare an EIS and ROD. 

§ 1021.410 Application of categorical 
exclusions (classes of actions that normally 
do not require EAs or EISs). 

(a) The actions listed in appendices A 
and B to this subpart D are classes of 
actions that DOE has determined do not 

individually or cumulatively have a 
significant effect on the human 
environment (categorical exclusions). 

(b) To find that a proposal is 
categorically excluded, DOE shall 
determine the following: 

(1) The proposal fits within a class of 
actions that is listed in appendix A or 
B to this subpart D; 

(2) There are no extraordinary 
circumstances related to the proposal 
that may affect the significance of the 
environmental effects of the proposal. 
Extraordinary circumstances are unique 
situations presented by specific 
proposals, including, but not limited to, 
scientific controversy about the 
environmental effects of the proposal; 
uncertain effects or effects involving 
unique or unknown risks; and 
unresolved conflicts concerning 
alternative uses of available resources; 
and 

(3) The proposal has not been 
segmented to meet the definition of a 
categorical exclusion. Segmentation can 
occur when a proposal is broken down 
into small parts in order to avoid the 
appearance of significance of the total 
action. The scope of a proposal must 
include the consideration of connected 
and cumulative actions, that is, the 
proposal is not connected to other 
actions with potentially significant 
impacts (40 CFR 1508.25(a)(1)), is not 
related to other actions with 
individually insignificant but 
cumulatively significant impacts (40 
CFR 1508.27(b)(7)), and is not precluded 
by 40 CFR 1506.1 or § 1021.211 of this 
part concerning limitations on actions 
during EIS preparation. 

(c) All categorical exclusions may be 
applied by any organizational element 
of DOE. The sectional divisions in 
appendix B to this subpart D are solely 
for purposes of organization of that 
appendix and are not intended to be 
limiting. 

(d) A class of actions includes 
activities foreseeably necessary to 
proposals encompassed within the class 
of actions (such as award of 
implementing grants and contracts, site 
preparation, purchase and installation 
of equipment, and associated 
transportation activities). 

(e) Categorical exclusion 
determinations for actions listed in 
appendix B shall be documented and 
made available to the public by posting 
online, generally within two weeks of 
the determination, unless additional 
time is needed in order to review and 
protect classified information, 
‘‘confidential business information,’’ or 
other information that DOE would not 
disclose pursuant to the Freedom of 
Information Act (FOIA) (5 U.S.C. 552). 
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Posted categorical exclusion 
determinations shall not disclose 
classified information, ‘‘confidential 
business information,’’ or other 
information that DOE would not 
disclose pursuant to FOIA. (See also 10 
CFR 1021.340.) 

(f) Proposed recurring activities to be 
undertaken during a specified time 
period, such as routine maintenance 
activities for a year, may be addressed 
in a single categorical exclusion 
determination after considering the 
potential aggregated impacts. 

(g) The following clarifications are 
provided to assist in the appropriate 
application of categorical exclusions 
that employ the terms or phrases: 

(1) ‘‘Previously disturbed or 
developed’’ refers to land that has been 
changed such that its functioning 
ecological processes have been and 
remain altered by human activity. The 
phrase encompasses areas that have 
been transformed from natural cover to 
non-native species or a managed state, 
including, but not limited to, utility and 
electric power transmission corridors 
and rights-of-way, and other areas 
where active utilities and currently used 
roads are readily available. 

(2) DOE considers terms such as 
‘‘small’’ and ‘‘small-scale’’ in the 
context of the particular proposal, 
including its proposed location. In 
assessing whether a proposed action is 
small, in addition to the actual 
magnitude of the proposal, DOE 
considers factors such as industry 
norms, the relationship of the proposed 
action to similar types of development 
in the vicinity of the proposed action, 
and expected outputs of emissions or 
waste. When considering the physical 
size of a proposed facility, for example, 
DOE would review the surrounding 
land uses, the scale of the proposed 
facility relative to existing development, 
and the capacity of existing roads and 
other infrastructure to support the 
proposed action. 

Appendix A to Subpart D of Part 
1021—Categorical Exclusions 
Applicable to General Agency Actions 

Table of Contents 
A1 Routine DOE business actions 
A2 Clarifying or administrative contract 

actions 
A3 Certain actions by Office of Hearings 

and Appeals 
A4 Interpretations and rulings for existing 

regulations 
A5 Interpretive rulemakings with no change 

in environmental effect 
A6 Procedural rulemakings 
A7 [Reserved] 
A8 Awards of certain contracts 
A9 Information gathering, analysis, and 

dissemination 

A10 Reports and recommendations on non- 
DOE legislation 

A11 Technical advice and assistance to 
organizations 

A12 Emergency preparedness planning 
A13 Procedural documents 
A14 Approval of technical exchange 

arrangements 
A15 International agreements for energy 

research and development 

A1 Routine DOE business actions 
Routine actions necessary to support the 

normal conduct of DOE business limited to 
administrative, financial, and personnel 
actions. 

A2 Clarifying or administrative contract 
actions 

Contract interpretations, amendments, and 
modifications that are clarifying or 
administrative in nature. 

A3 Certain actions by Office of Hearings 
and Appeals 

Adjustments, exceptions, exemptions, 
appeals and stays, modifications, or 
rescissions of orders issued by the Office of 
Hearings and Appeals. 

A4 Interpretations and rulings for existing 
regulations 

Interpretations and rulings with respect to 
existing regulations, or modifications or 
rescissions of such interpretations and 
rulings. 

A5 Interpretive rulemakings with no 
change in environmental effect 

Rulemakings interpreting or amending an 
existing rule or regulation that does not 
change the environmental effect of the rule 
or regulation being amended. 

A6 Procedural rulemakings 
Rulemakings that are strictly procedural, 

including, but not limited to, rulemaking 
(under 48 CFR chapter 9) establishing 
procedures for technical and pricing 
proposals and establishing contract clauses 
and contracting practices for the purchase of 
goods and services, and rulemaking (under 
10 CFR part 600) establishing application and 
review procedures for, and administration, 
audit, and closeout of, grants and cooperative 
agreements. 

A7 [Reserved] 

A8 Awards of certain contracts 
Awards of contracts for technical support 

services, management and operation of a 
government-owned facility, and personal 
services. 

A9 Information gathering, analysis, and 
dissemination 

Information gathering (including, but not 
limited to, literature surveys, inventories, site 
visits, and audits), data analysis (including, 
but not limited to, computer modeling), 
document preparation (including, but not 
limited to, conceptual design, feasibility 
studies, and analytical energy supply and 
demand studies), and information 
dissemination (including, but not limited to, 
document publication and distribution, and 
classroom training and informational 

programs), but not including site 
characterization or environmental 
monitoring. (See also B3.1 of appendix B to 
this subpart.) 

A10 Reports and recommendations on non- 
DOE legislation 

Reports and recommendations on 
legislation or rulemaking that are not 
proposed by DOE. 

A11 Technical advice and assistance to 
organizations 

Technical advice and planning assistance 
to international, national, state, and local 
organizations. 

A12 Emergency preparedness planning 
Emergency preparedness planning 

activities, including, but not limited to, the 
designation of onsite evacuation routes. 

A13 Procedural documents 
Administrative, organizational, or 

procedural Policies, Orders, Notices, 
Manuals, and Guides. 

A14 Approval of technical exchange 
arrangements 

Approval of technical exchange 
arrangements for information, data, or 
personnel with other countries or 
international organizations (including, but 
not limited to, assistance in identifying and 
analyzing another country’s energy resources, 
needs and options). 

A15 International agreements for energy 
research and development 

Approval of DOE participation in 
international ‘‘umbrella’’ agreements for 
cooperation in energy research and 
development activities that would not 
commit the U.S. to any specific projects or 
activities. 

Appendix B to Subpart D of Part 1021— 
Categorical Exclusions Applicable to 
Specific Agency Actions 

Table of Contents 

B. Conditions that Are Integral Elements of 
the Classes of Actions in Appendix B 

B1. Categorical Exclusions Applicable to 
Facility Operation 

B1.1 Changing rates and prices 
B1.2 Training exercises and simulations 
B1.3 Routine maintenance 
B1.4 Air conditioning systems for existing 

equipment 
B1.5 Existing steam plants and cooling 

water systems 
B1.6 Tanks and equipment to control runoff 

and spills 
B1.7 Electronic equipment 
B1.8 Screened water intake and outflow 

structures 
B1.9 Airway safety markings and painting 
B1.10 Onsite storage of activated material 
B1.11 Fencing 
B1.12 Detonation or burning of explosives 

or propellants after testing 
B1.13 Pathways, short access roads, and rail 

lines 
B1.14 Refueling of nuclear reactors 
B1.15 Support buildings 
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B1.16 Asbestos removal 
B1.17 Polychlorinated biphenyl removal 
B1.18 Water supply wells 
B1.19 Microwave, meteorological, and radio 

towers 
B1.20 Protection of cultural resources, fish 

and wildlife habitat 
B1.21 Noise abatement 
B1.22 Relocation of buildings 
B1.23 Demolition and disposal of buildings 
B1.24 Property transfers 
B1.25 Real property transfers for cultural 

resources protection, habitat 
preservation, and wildlife management 

B1.26 Small water treatment facilities 
B1.27 Disconnection of utilities 
B1.28 Placing a facility in an 

environmentally safe condition 
B1.29 Disposal facilities for construction 

and demolition waste 
B1.30 Transfer actions 
B1.31 Installation or relocation of 

machinery and equipment 
B1.32 Traffic flow adjustments 
B1.33 Stormwater runoff control 
B1.34 Lead-based paint containment, 

removal, and disposal 
B1.35 Drop-off, collection, and transfer 

facilities for recyclable materials 
B1.36 Determinations of excess real 

property 

B2. Categorical Exclusions Applicable to 
Safety and Health 

B2.1 Workplace enhancements 
B2.2 Building and equipment 

instrumentation 
B2.3 Personnel safety and health equipment 
B2.4 Equipment qualification 
B2.5 Facility safety and environmental 

improvements 
B2.6 Recovery of radioactive sealed sources 

B3. Categorical Exclusions Applicable to Site 
Characterization, Monitoring, and General 
Research 

B3.1 Site characterization and 
environmental monitoring 

B3.2 Aviation activities 
B3.3 Research related to conservation of 

fish, wildlife, and cultural resources 
B3.4 Transport packaging tests for 

radioactive or hazardous material 
B3.5 Tank car tests 
B3.6 Small-scale research and development, 

laboratory operations, and pilot projects 
B3.7 New terrestrial infill exploratory and 

experimental wells 
B3.8 Outdoor terrestrial ecological and 

environmental research 
B3.9 Projects to reduce emissions and waste 

generation 
B3.10 Particle accelerators 
B3.11 Outdoor tests and experiments on 

materials and equipment components 
B3.12 Microbiological and biomedical 

facilities 
B3.13 Magnetic fusion experiments 
B3.14 Small-scale educational facilities 
B3.15 Small-scale indoor research and 

development projects using nanoscale 
materials 

B3.16 Research activities in aquatic 
environments 

B4. Categorical Exclusions Applicable to 
Electric Power and Transmission 
B4.1 Contracts, policies, and marketing and 

allocation plans for electric power 
B4.2 Export of electric energy 
B4.3 Electric power marketing rate changes 
B4.4 Power marketing services and 

activities 
B4.5 Temporary adjustments to river 

operations 
B4.6 Additions and modifications to 

transmission facilities 
B4.7 Fiber optic cable 
B4.8 Electricity transmission agreements 
B4.9 Multiple use of powerline rights-of- 

way 
B4.10 Removal of electric transmission 

facilities 
B4.11 Electric power substations and 

interconnection facilities 
B4.12 Construction of powerlines 
B4.13 Upgrading and rebuilding existing 

powerlines 

B5. Categorical Exclusions Applicable to 
Conservation, Fossil, and Renewable Energy 
Activities 
B5.1 Actions to conserve energy or water 
B5.2 Modifications to pumps and piping 
B5.3 Modification or abandonment of wells 
B5.4 Repair or replacement of pipelines 
B5.5 Short pipeline segments 
B5.6 Oil spill cleanup 
B5.7 Import or export natural gas, with 

operational changes 
B5.8 Import or export natural gas, with new 

cogeneration powerplant 
B5.9 Temporary exemptions for electric 

powerplants 
B5.10 Certain permanent exemptions for 

existing electric powerplants 
B5.11 Permanent exemptions allowing 

mixed natural gas and petroleum 
B5.12 Workover of existing wells 
B5.13 Experimental wells for injection of 

small quantities of carbon dioxide 
B5.14 Combined heat and power or 

cogeneration systems 
B5.15 Small-scale renewable energy 

research and development and pilot 
projects 

B5.16 Solar photovoltaic systems 
B5.17 Solar thermal systems 
B5.18 Wind turbines 
B5.19 Ground source heat pumps 
B5.20 Biomass power plants 
B5.21 Methane gas recovery and utilization 

systems 
B5.22 Alternative fuel vehicle fueling 

stations 
B5.23 Electric vehicle charging stations 
B5.24 Drop-in hydroelectric systems 
B5.25 Small-scale renewable energy 

research and development and pilot 
projects in aquatic environments 

B6. Categorical Exclusions Applicable to 
Environmental Restoration and Waste 
Management Activities 

B6.1 Cleanup actions 
B6.2 Waste collection, treatment, 

stabilization, and containment facilities 
B6.3 Improvements to environmental 

control systems 
B6.4 Facilities for storing packaged 

hazardous waste for 90 days or less 

B6.5 Facilities for characterizing and 
sorting packaged waste and overpacking 
waste 

B6.6 Modification of facilities for storing, 
packaging, and repacking waste 

B6.7 [Reserved] 
B6.8 Modifications for waste minimization 

and reuse of materials 
B6.9 Measures to reduce migration of 

contaminated groundwater 
B6.10 Upgraded or replacement waste 

storage facilities 

B7. Categorical Exclusions Applicable to 
International Activities 

B7.1 Emergency measures under the 
International Energy Program 

B7.2 Import and export of special nuclear or 
isotopic materials 

B. Conditions That Are Integral Elements of 
the Classes of Actions in Appendix B 

The classes of actions listed below include 
the following conditions as integral elements 
of the classes of actions. To fit within the 
classes of actions listed below, a proposal 
must be one that would not: 

(1) Threaten a violation of applicable 
statutory, regulatory, or permit requirements 
for environment, safety, and health, or 
similar requirements of DOE or Executive 
Orders; 

(2) Require siting and construction or 
major expansion of waste storage, disposal, 
recovery, or treatment facilities (including 
incinerators), but the proposal may include 
categorically excluded waste storage, 
disposal, recovery, or treatment actions or 
facilities; 

(3) Disturb hazardous substances, 
pollutants, contaminants, or CERCLA- 
excluded petroleum and natural gas products 
that preexist in the environment such that 
there would be uncontrolled or unpermitted 
releases; 

(4) Have the potential to cause significant 
impacts on environmentally sensitive 
resources. An environmentally sensitive 
resource is typically a resource that has been 
identified as needing protection through 
Executive Order, statute, or regulation by 
Federal, state, or local government, or a 
Federally recognized Indian tribe. An action 
may be categorically excluded if, although 
sensitive resources are present, the action 
would not have the potential to cause 
significant impacts on those resources (such 
as construction of a building with its 
foundation well above a sole-source aquifer 
or upland surface soil removal on a site that 
has wetlands). Environmentally sensitive 
resources include, but are not limited to: 

(i) Property (such as sites, buildings, 
structures, and objects) of historic, 
archeological, or architectural significance 
designated by a Federal, state, or local 
government, Federally recognized Indian 
tribe, or Native Hawaiian organization, or 
property determined to be eligible for listing 
on the National Register of Historic Places; 

(ii) Federally-listed threatened or 
endangered species or their habitat 
(including critical habitat) or Federally- 
proposed or candidate species or their habitat 
(Endangered Species Act); state-listed or 
state-proposed endangered or threatened 
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species or their habitat; Federally-protected 
marine mammals and Essential Fish Habitat 
(Marine Mammal Protection Act; Magnuson- 
Stevens Fishery Conservation and 
Management Act); and otherwise Federally- 
protected species (such as the Bald and 
Golden Eagle Protection Act or the Migratory 
Bird Treaty Act); 

(iii) Floodplains and wetlands (as defined 
in 10 CFR 1022.4, ‘‘Compliance with 
Floodplain and Wetland Environmental 
Review Requirements: Definitions,’’ or its 
successor); 

(iv) Areas having a special designation 
such as Federally- and state-designated 
wilderness areas, national parks, national 
monuments, national natural landmarks, 
wild and scenic rivers, state and Federal 
wildlife refuges, scenic areas (such as 
National Scenic and Historic Trails or 
National Scenic Areas), and marine 
sanctuaries; 

(v) Prime or unique farmland, or other 
farmland of statewide or local importance, as 
defined at 7 CFR 658.2(a), ‘‘Farmland 
Protection Policy Act: Definitions,’’ or its 
successor; 

(vi) Special sources of water (such as sole- 
source aquifers, wellhead protection areas, 
and other water sources that are vital in a 
region); and 

(vii) Tundra, coral reefs, or rain forests; or 
(5) Involve genetically engineered 

organisms, synthetic biology, governmentally 
designated noxious weeds, or invasive 
species, unless the proposed activity would 
be contained or confined in a manner 
designed and operated to prevent 
unauthorized release into the environment 
and conducted in accordance with applicable 
requirements, such as those of the 
Department of Agriculture, the 
Environmental Protection Agency, and the 
National Institutes of Health. 

B1. Categorical Exclusions Applicable to 
Facility Operation 

B1.1 Changing rates and prices 

Changing rates for services or prices for 
products marketed by parts of DOE other 
than Power Marketing Administrations, and 
approval of rate or price changes for non- 
DOE entities, that are consistent with the 
change in the implicit price deflator for the 
Gross Domestic Product published by the 
Department of Commerce, during the period 
since the last rate or price change. 

B1.2 Training exercises and simulations 

Training exercises and simulations 
(including, but not limited to, firing-range 
training, small-scale and short-duration 
force-on-force exercises, emergency response 
training, fire fighter and rescue training, and 
decontamination and spill cleanup training) 
conducted under appropriately controlled 
conditions and in accordance with applicable 
requirements. 

B1.3 Routine maintenance 

Routine maintenance activities and 
custodial services for buildings, structures, 
rights-of-way, infrastructures (including, but 
not limited to, pathways, roads, and 
railroads), vehicles and equipment, and 
localized vegetation and pest control, during 

which operations may be suspended and 
resumed, provided that the activities would 
be conducted in a manner in accordance with 
applicable requirements. Custodial services 
are activities to preserve facility appearance, 
working conditions, and sanitation (such as 
cleaning, window washing, lawn mowing, 
trash collection, painting, and snow 
removal). Routine maintenance activities, 
corrective (that is, repair), preventive, and 
predictive, are required to maintain and 
preserve buildings, structures, 
infrastructures, and equipment in a condition 
suitable for a facility to be used for its 
designated purpose. Such maintenance may 
occur as a result of severe weather (such as 
hurricanes, floods, and tornados), wildfires, 
and other such events. Routine maintenance 
may result in replacement to the extent that 
replacement is in-kind and is not a 
substantial upgrade or improvement. In-kind 
replacement includes installation of new 
components to replace outmoded 
components, provided that the replacement 
does not result in a significant change in the 
expected useful life, design capacity, or 
function of the facility. Routine maintenance 
does not include replacement of a major 
component that significantly extends the 
originally intended useful life of a facility 
(for example, it does not include the 
replacement of a reactor vessel near the end 
of its useful life). Routine maintenance 
activities include, but are not limited to: 

(a) Repair or replacement of facility 
equipment, such as lathes, mills, pumps, and 
presses; 

(b) Door and window repair or 
replacement; 

(c) Wall, ceiling, or floor repair or 
replacement; 

(d) Reroofing; 
(e) Plumbing, electrical utility, lighting, 

and telephone service repair or replacement; 
(f) Routine replacement of high-efficiency 

particulate air filters; 
(g) Inspection and/or treatment of currently 

installed utility poles; 
(h) Repair of road embankments; 
(i) Repair or replacement of fire protection 

sprinkler systems; 
(j) Road and parking area resurfacing, 

including construction of temporary access to 
facilitate resurfacing, and scraping and 
grading of unpaved surfaces; 

(k) Erosion control and soil stabilization 
measures (such as reseeding, gabions, 
grading, and revegetation); 

(l) Surveillance and maintenance of 
surplus facilities in accordance with DOE 
Order 435.1, ‘‘Radioactive Waste 
Management,’’ or its successor; 

(m) Repair and maintenance of 
transmission facilities, such as replacement 
of conductors of the same nominal voltage, 
poles, circuit breakers, transformers, 
capacitors, crossarms, insulators, and 
downed powerlines, in accordance, where 
appropriate, with 40 CFR part 761 
(Polychlorinated Biphenyls Manufacturing, 
Processing, Distribution in Commerce, and 
Use Prohibitions) or its successor; 

(n) Routine testing and calibration of 
facility components, subsystems, or portable 
equipment (such as control valves, in-core 
monitoring devices, transformers, capacitors, 

monitoring wells, lysimeters, weather 
stations, and flumes); 

(o) Routine decontamination of the 
surfaces of equipment, rooms, hot cells, or 
other interior surfaces of buildings (by such 
activities as wiping with rags, using 
strippable latex, and minor vacuuming), and 
removal of contaminated intact equipment 
and other material (not including spent 
nuclear fuel or special nuclear material in 
nuclear reactors); and 

(p) Removal of debris. 

B1.4 Air conditioning systems for existing 
equipment 

Installation or modification of air 
conditioning systems required for 
temperature control for operation of existing 
equipment. 

B1.5 Existing steam plants and cooling 
water systems 

Minor improvements to existing steam 
plants and cooling water systems (including, 
but not limited to, modifications of existing 
cooling towers and ponds), provided that the 
improvements would not: (1) Create new 
sources of water or involve new receiving 
waters; (2) have the potential to significantly 
alter water withdrawal rates; (3) exceed the 
permitted temperature of discharged water; 
or (4) increase introductions of, or involve 
new introductions of, hazardous substances, 
pollutants, contaminants, or CERCLA- 
excluded petroleum and natural gas 
products. 

B1.6 Tanks and equipment to control runoff 
and spills 

Installation or modification of retention 
tanks or small (normally under one acre) 
basins and associated piping and pumps for 
existing operations to control runoff or spills 
(such as under 40 CFR part 112). 
Modifications include, but are not limited to, 
installing liners or covers. (See also B1.33 of 
this appendix.) 

B1.7 Electronic equipment 

Acquisition, installation, operation, 
modification, and removal of electricity 
transmission control and monitoring devices 
for grid demand and response, 
communication systems, data processing 
equipment, and similar electronic 
equipment. 

B1.8 Screened water intake and outflow 
structures 

Modifications to screened water intake and 
outflow structures such that intake velocities 
and volumes and water effluent quality and 
volumes are consistent with existing permit 
limits. 

B1.9 Airway safety markings and painting 

Placement of airway safety markings on, 
painting of, and repair and in-kind 
replacement of lighting on powerlines and 
antenna structures, wind turbines, and 
similar structures in accordance with 
applicable requirements (such as Federal 
Aviation Administration standards). 

B1.10 Onsite storage of activated material 

Routine, onsite storage at an existing 
facility of activated equipment and material 
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(including, but not limited to, lead) used at 
that facility, to allow reuse after decay of 
radioisotopes with short half-lives. 

B1.11 Fencing 

Installation of fencing, including, but not 
limited to border marking, that would not 
have the potential to significantly impede 
wildlife population movement (including 
migration) or surface water flow. 

B1.12 Detonation or burning of explosives 
or propellants after testing 

Outdoor detonation or burning of 
explosives or propellants that failed (duds), 
were damaged (such as by fracturing), or 
were otherwise not consumed in testing. 
Outdoor detonation or burning would be in 
areas designated and routinely used for those 
purposes under existing applicable permits 
issued by Federal, state, and local authorities 
(such as a permit for a RCRA miscellaneous 
unit (40 CFR part 264, subpart X)). 

B1.13 Pathways, short access roads, and 
rail lines 

Construction, acquisition, and relocation, 
consistent with applicable right-of-way 
conditions and approved land use or 
transportation improvement plans, of 
pedestrian walkways and trails, bicycle 
paths, small outdoor fitness areas, and short 
access roads and rail lines (such as branch 
and spur lines). 

B1.14 Refueling of nuclear reactors 

Refueling of operating nuclear reactors, 
during which operations may be suspended 
and then resumed. 

B1.15 Support buildings 

Siting, construction or modification, and 
operation of support buildings and support 
structures (including, but not limited to, 
trailers and prefabricated and modular 
buildings) within or contiguous to an already 
developed area (where active utilities and 
currently used roads are readily accessible). 
Covered support buildings and structures 
include, but are not limited to, those for 
office purposes; parking; cafeteria services; 
education and training; visitor reception; 
computer and data processing services; 
health services or recreation activities; 
routine maintenance activities; storage of 
supplies and equipment for administrative 
services and routine maintenance activities; 
security (such as security posts); fire 
protection; small-scale fabrication (such as 
machine shop activities), assembly, and 
testing of non-nuclear equipment or 
components; and similar support purposes, 
but exclude facilities for nuclear weapons 
activities and waste storage activities, such as 
activities covered in B1.10, B1.29, B1.35, 
B2.6, B6.2, B6.4, B6.5, B6.6, and B6.10 of this 
appendix. 

B1.16 Asbestos removal 

Removal of asbestos-containing materials 
from buildings in accordance with applicable 
requirements (such as 40 CFR part 61, 
‘‘National Emission Standards for Hazardous 
Air Pollutants’’; 40 CFR part 763, ‘‘Asbestos’’; 
29 CFR part 1910, subpart I, ‘‘Personal 
Protective Equipment’’; and 29 CFR part 
1926, ‘‘Safety and Health Regulations for 

Construction’’; and appropriate state and 
local requirements, including certification of 
removal contractors and technicians). 

B1.17 Polychlorinated biphenyl removal 

Removal of polychlorinated biphenyl 
(PCB)-containing items (including, but not 
limited to, transformers and capacitors), PCB- 
containing oils flushed from transformers, 
PCB-flushing solutions, and PCB-containing 
spill materials from buildings or other 
aboveground locations in accordance with 
applicable requirements (such as 40 CFR part 
761). 

B1.18 Water supply wells 

Siting, construction, and operation of 
additional water supply wells (or 
replacement wells) within an existing well 
field, or modification of an existing water 
supply well to restore production, provided 
that there would be no drawdown other than 
in the immediate vicinity of the pumping 
well, and the covered actions would not have 
the potential to cause significant long-term 
decline of the water table, and would not 
have the potential to cause significant 
degradation of the aquifer from the new or 
replacement well. 

B1.19 Microwave, meteorological, and radio 
towers 

Siting, construction, modification, 
operation, and removal of microwave, radio 
communication, and meteorological towers 
and associated facilities, provided that the 
towers and associated facilities would not be 
in a governmentally designated scenic area 
(see B(4)(iv) of this appendix) unless 
otherwise authorized by the appropriate 
governmental entity. 

B1.20 Protection of cultural resources, fish 
and wildlife habitat 

Small-scale activities undertaken to protect 
cultural resources (such as fencing, labeling, 
and flagging) or to protect, restore, or 
improve fish and wildlife habitat, fish 
passage facilities (such as fish ladders and 
minor diversion channels), or fisheries. Such 
activities would be conducted in accordance 
with an existing natural or cultural resource 
plan, if any. 

B1.21 Noise abatement 

Noise abatement measures (including, but 
not limited to, construction of noise barriers 
and installation of noise control materials). 

B1.22 Relocation of buildings 

Relocation of buildings (including, but not 
limited to, trailers and prefabricated 
buildings) to an already developed area 
(where active utilities and currently used 
roads are readily accessible). 

B1.23 Demolition and disposal of buildings 

Demolition and subsequent disposal of 
buildings, equipment, and support structures 
(including, but not limited to, smoke stacks 
and parking lot surfaces), provided that there 
would be no potential for release of 
substances at a level, or in a form, that could 
pose a threat to public health or the 
environment. 

B1.24 Property transfers 

Transfer, lease, disposition, or acquisition 
of interests in personal property (including, 
but not limited to, equipment and materials) 
or real property (including, but not limited 
to, permanent structures and land), provided 
that under reasonably foreseeable uses (1) 
there would be no potential for release of 
substances at a level, or in a form, that could 
pose a threat to public health or the 
environment and (2) the covered actions 
would not have the potential to cause a 
significant change in impacts from before the 
transfer, lease, disposition, or acquisition of 
interests. 

B1.25 Real property transfers for cultural 
resources protection, habitat preservation, 
and wildlife management 

Transfer, lease, disposition, or acquisition 
of interests in land and associated buildings 
for cultural resources protection, habitat 
preservation, or fish and wildlife 
management, provided that there would be 
no potential for release of substances at a 
level, or in a form, that could pose a threat 
to public health or the environment. 

B1.26 Small water treatment facilities 

Siting, construction, expansion, 
modification, replacement, operation, and 
decommissioning of small (total capacity less 
than approximately 250,000 gallons per day) 
wastewater and surface water treatment 
facilities whose liquid discharges are 
externally regulated, and small potable water 
and sewage treatment facilities. 

B1.27 Disconnection of utilities 

Activities that are required for the 
disconnection of utility services (including, 
but not limited to, water, steam, 
telecommunications, and electrical power) 
after it has been determined that the 
continued operation of these systems is not 
needed for safety. 

B1.28 Placing a facility in an 
environmentally safe condition 

Minor activities that are required to place 
a facility in an environmentally safe 
condition where there is no proposed use for 
the facility. These activities would include, 
but are not limited to, reducing surface 
contamination, and removing materials, 
equipment or waste (such as final defueling 
of a reactor, where there are adequate 
existing facilities for the treatment, storage, 
or disposal of the materials, equipment or 
waste). These activities would not include 
conditioning, treatment, or processing of 
spent nuclear fuel, high-level waste, or 
special nuclear materials. 

B1.29 Disposal facilities for construction 
and demolition waste 

Siting, construction, expansion, 
modification, operation, and 
decommissioning of small (less than 
approximately 10 acres) solid waste disposal 
facilities for construction and demolition 
waste, in accordance with applicable 
requirements (such as 40 CFR part 257, 
‘‘Criteria for Classification of Solid Waste 
Disposal Facilities and Practices,’’ and 40 
CFR part 61, ‘‘National Emission Standards 
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for Hazardous Air Pollutants’’) that would 
not release substances at a level, or in a form, 
that could pose a threat to public health or 
the environment. 

B1.30 Transfer actions 

Transfer actions, in which the predominant 
activity is transportation, provided that (1) 
the receipt and storage capacity and 
management capability for the amount and 
type of materials, equipment, or waste to be 
moved already exists at the receiving site and 
(2) all necessary facilities and operations at 
the receiving site are already permitted, 
licensed, or approved, as appropriate. Such 
transfers are not regularly scheduled as part 
of ongoing routine operations. 

B1.31 Installation or relocation of 
machinery and equipment 

Installation or relocation and operation of 
machinery and equipment (including, but not 
limited to, laboratory equipment, electronic 
hardware, manufacturing machinery, 
maintenance equipment, and health and 
safety equipment), provided that uses of the 
installed or relocated items are consistent 
with the general missions of the receiving 
structure. Covered actions include 
modifications to an existing building, within 
or contiguous to a previously disturbed or 
developed area, that are necessary for 
equipment installation and relocation. Such 
modifications would not appreciably 
increase the footprint or height of the existing 
building or have the potential to cause 
significant changes to the type and 
magnitude of environmental impacts. 

B1.32 Traffic flow adjustments 

Traffic flow adjustments to existing roads 
(including, but not limited to, stop sign or 
traffic light installation, adjusting direction of 
traffic flow, and adding turning lanes), and 
road adjustments (including, but not limited 
to, widening and realignment) that are within 
an existing right-of-way and consistent with 
approved land use or transportation 
improvement plans. 

B1.33 Stormwater runoff control 

Design, construction, and operation of 
control practices to reduce stormwater runoff 
and maintain natural hydrology. Activities 
include, but are not limited to, those that 
reduce impervious surfaces (such as 
vegetative practices and use of porous 
pavements), best management practices (such 
as silt fences, straw wattles, and fiber rolls), 
and use of green infrastructure or other low 
impact development practices (such as 
cisterns and green roofs). 

B1.34 Lead-based paint containment, 
removal, and disposal 

Containment, removal, and disposal of 
lead-based paint in accordance with 
applicable requirements (such as provisions 
relating to the certification of removal 
contractors and technicians at 40 CFR part 
745, ‘‘Lead-Based Paint Poisoning Prevention 
In Certain Residential Structures’’). 

B1.35 Drop-off, collection, and transfer 
facilities for recyclable materials 

Siting, construction, modification, and 
operation of recycling or compostable 

material drop-off, collection, and transfer 
stations on or contiguous to a previously 
disturbed or developed area and in an area 
where such a facility would be consistent 
with existing zoning requirements. The 
stations would have appropriate facilities 
and procedures established in accordance 
with applicable requirements for the 
handling of recyclable or compostable 
materials and household hazardous waste 
(such as paint and pesticides). Except as 
specified above, the collection of hazardous 
waste for disposal and the processing of 
recyclable or compostable materials are not 
included in this class of actions. 

B1.36 Determinations of excess real 
property 

Determinations that real property is excess 
to the needs of DOE and, in the case of 
acquired real property, the subsequent 
reporting of such determinations to the 
General Services Administration or, in the 
case of lands withdrawn or otherwise 
reserved from the public domain, the 
subsequent filing of a notice of intent to 
relinquish with the Bureau of Land 
Management, Department of the Interior. 
Covered actions would not include disposal 
of real property. 

B2. Categorical Exclusions Applicable to 
Safety and Health 

B2.1 Workplace enhancements 

Modifications within or contiguous to an 
existing structure, in a previously disturbed 
or developed area, to enhance workplace 
habitability (including, but not limited to, 
installation or improvements to lighting, 
radiation shielding, or heating/ventilating/air 
conditioning and its instrumentation, and 
noise reduction). 

B2.2 Building and equipment 
instrumentation 

Installation of, or improvements to, 
building and equipment instrumentation 
(including, but not limited to, remote control 
panels, remote monitoring capability, alarm 
and surveillance systems, control systems to 
provide automatic shutdown, fire detection 
and protection systems, water consumption 
monitors and flow control systems, 
announcement and emergency warning 
systems, criticality and radiation monitors 
and alarms, and safeguards and security 
equipment). 

B2.3 Personnel safety and health equipment 

Installation of, or improvements to, 
equipment for personnel safety and health 
(including, but not limited to, eye washes, 
safety showers, radiation monitoring devices, 
fumehoods, and associated collection and 
exhaust systems), provided that the covered 
actions would not have the potential to cause 
a significant increase in emissions. 

B2.4 Equipment qualification 

Activities undertaken to (1) qualify 
equipment for use or improve systems 
reliability or (2) augment information on 
safety-related system components. These 
activities include, but are not limited to, 
transportation container qualification testing, 
crane and lift-gear certification or 

recertification testing, high efficiency 
particulate air filter testing and certification, 
stress tests (such as ‘‘burn-in’’ testing of 
electrical components and leak testing), and 
calibration of sensors or diagnostic 
equipment. 

B2.5 Facility safety and environmental 
improvements 

Safety and environmental improvements of 
a facility (including, but not limited to, 
replacement and upgrade of facility 
components) that do not result in a 
significant change in the expected useful life, 
design capacity, or function of the facility 
and during which operations may be 
suspended and then resumed. Improvements 
include, but are not limited to, replacement/ 
upgrade of control valves, in-core monitoring 
devices, facility air filtration systems, or 
substation transformers or capacitors; 
addition of structural bracing to meet 
earthquake standards and/or sustain high 
wind loading; and replacement of 
aboveground or belowground tanks and 
related piping, provided that there is no 
evidence of leakage, based on testing in 
accordance with applicable requirements 
(such as 40 CFR part 265, ‘‘Interim Status 
Standards for Owners and Operators of 
Hazardous Waste Treatment, Storage, and 
Disposal Facilities’’ and 40 CFR part 280, 
‘‘Technical Standards and Corrective Action 
Requirements for Owners and Operators of 
Underground Storage Tanks’’). These actions 
do not include rebuilding or modifying 
substantial portions of a facility (such as 
replacing a reactor vessel). 

B2.6 Recovery of radioactive sealed sources 
Recovery of radioactive sealed sources and 

sealed source-containing devices from 
domestic or foreign locations provided that 
(1) the recovered items are transported and 
stored in compliant containers, and (2) the 
receiving site has sufficient existing storage 
capacity and all required licenses, permits, 
and approvals. 

B3. Categorical Exclusions Applicable to Site 
Characterization, Monitoring, and General 
Research 

B3.1 Site characterization and 
environmental monitoring 

Site characterization and environmental 
monitoring (including, but not limited to, 
siting, construction, modification, operation, 
and dismantlement and removal or otherwise 
proper closure (such as of a well) of 
characterization and monitoring devices, and 
siting, construction, and associated operation 
of a small-scale laboratory building or 
renovation of a room in an existing building 
for sample analysis). Such activities would 
be designed in conformance with applicable 
requirements and use best management 
practices to limit the potential effects of any 
resultant ground disturbance. Covered 
activities include, but are not limited to, site 
characterization and environmental 
monitoring under CERCLA and RCRA. (This 
class of actions excludes activities in aquatic 
environments. See B3.16 of this appendix for 
such activities.) Specific activities include, 
but are not limited to: 

(a) Geological, geophysical (such as gravity, 
magnetic, electrical, seismic, radar, and 
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temperature gradient), geochemical, and 
engineering surveys and mapping, and the 
establishment of survey marks. Seismic 
techniques would not include large-scale 
reflection or refraction testing; 

(b) Installation and operation of field 
instruments (such as stream-gauging stations 
or flow-measuring devices, telemetry 
systems, geochemical monitoring tools, and 
geophysical exploration tools); 

(c) Drilling of wells for sampling or 
monitoring of groundwater or the vadose 
(unsaturated) zone, well logging, and 
installation of water-level recording devices 
in wells; 

(d) Aquifer and underground reservoir 
response testing; 

(e) Installation and operation of ambient air 
monitoring equipment; 

(f) Sampling and characterization of water, 
soil, rock, or contaminants (such as drilling 
using truck- or mobile-scale equipment, and 
modification, use, and plugging of 
boreholes); 

(g) Sampling and characterization of water 
effluents, air emissions, or solid waste 
streams; 

(h) Installation and operation of 
meteorological towers and associated 
activities (such as assessment of potential 
wind energy resources); 

(i) Sampling of flora or fauna; and 
(j) Archeological, historic, and cultural 

resource identification in compliance with 36 
CFR part 800 and 43 CFR part 7. 

B3.2 Aviation activities 

Aviation activities for survey, monitoring, 
or security purposes that comply with 
Federal Aviation Administration regulations. 

B3.3 Research related to conservation of 
fish, wildlife, and cultural resources 

Field and laboratory research, inventory, 
and information collection activities that are 
directly related to the conservation of fish 
and wildlife resources or to the protection of 
cultural resources, provided that such 
activities would not have the potential to 
cause significant impacts on fish and wildlife 
habitat or populations or to cultural 
resources. 

B3.4 Transport packaging tests for 
radioactive or hazardous material 

Drop, puncture, water-immersion, thermal, 
and fire tests of transport packaging for 
radioactive or hazardous materials to certify 
that designs meet the applicable 
requirements (such as 49 CFR 173.411 and 
173.412 and 10 CFR 71.73). 

B3.5 Tank car tests 

Tank car tests under 49 CFR part 179 
(including, but not limited to, tests of safety 
relief devices, pressure regulators, and 
thermal protection systems). 

B3.6 Small-scale research and 
development, laboratory operations, and 
pilot projects 

Siting, construction, modification, 
operation, and decommissioning of facilities 
for small-scale research and development 
projects; conventional laboratory operations 
(such as preparation of chemical standards 
and sample analysis); and small-scale pilot 

projects (generally less than 2 years) 
frequently conducted to verify a concept 
before demonstration actions, provided that 
construction or modification would be 
within or contiguous to a previously 
disturbed or developed area (where active 
utilities and currently used roads are readily 
accessible). Not included in this category are 
demonstration actions, meaning actions that 
are undertaken at a scale to show whether a 
technology would be viable on a larger scale 
and suitable for commercial deployment. 

B3.7 New terrestrial infill exploratory and 
experimental wells 

Siting, construction, and operation of new 
terrestrial infill exploratory and experimental 
(test) wells, for either extraction or injection 
use, in a locally characterized geological 
formation in a field that contains existing 
operating wells, properly abandoned wells, 
or unminable coal seams containing natural 
gas, provided that the site characterization 
has verified a low potential for seismicity, 
subsidence, and contamination of freshwater 
aquifers, and the actions are otherwise 
consistent with applicable best practices and 
DOE protocols, including those that protect 
against uncontrolled releases of harmful 
materials. Such wells may include those for 
brine, carbon dioxide, coalbed methane, gas 
hydrate, geothermal, natural gas, and oil. 
Uses for carbon sequestration wells include, 
but are not limited to, the study of saline 
formations, enhanced oil recovery, and 
enhanced coalbed methane extraction. 

B3.8 Outdoor terrestrial ecological and 
environmental research 

Outdoor terrestrial ecological and 
environmental research in a small area 
(generally less than 5 acres), including, but 
not limited to, siting, construction, and 
operation of a small-scale laboratory building 
or renovation of a room in an existing 
building for associated analysis. Such 
activities would be designed in conformance 
with applicable requirements and use best 
management practices to limit the potential 
effects of any resultant ground disturbance. 

B3.9 Projects to reduce emissions and waste 
generation 

Projects to reduce emissions and waste 
generation at existing fossil or alternative fuel 
combustion or utilization facilities, provided 
that these projects would not have the 
potential to cause a significant increase in the 
quantity or rate of air emissions. For this 
category of actions, ‘‘fuel’’ includes, but is 
not limited to, coal, oil, natural gas, 
hydrogen, syngas, and biomass; but ‘‘fuel’’ 
does not include nuclear fuel. Covered 
actions include, but are not limited to: 

(a) Test treatment of the throughput 
product (solid, liquid, or gas) generated at an 
existing and fully operational fuel 
combustion or utilization facility; 

(b) Addition or replacement of equipment 
for reduction or control of sulfur dioxide, 
oxides of nitrogen, or other regulated 
substances that requires only minor 
modification to the existing structures at an 
existing fuel combustion or utilization 
facility, for which the existing use remains 
essentially unchanged; 

(c) Addition or replacement of equipment 
for reduction or control of sulfur dioxide, 
oxides of nitrogen, or other regulated 
substances that involves no permanent 
change in the quantity or quality of fuel 
burned or used and involves no permanent 
change in the capacity factor of the fuel 
combustion or utilization facility; and 

(d) Addition or modification of equipment 
for capture and control of carbon dioxide or 
other regulated substances, provided that 
adequate infrastructure is in place to manage 
such substances. 

B3.10 Particle accelerators 

Siting, construction, modification, 
operation, and decommissioning of particle 
accelerators, including electron beam 
accelerators, with primary beam energy less 
than approximately 100 million electron 
volts (MeV) and average beam power less 
than approximately 250 kilowatts (kW), and 
associated beamlines, storage rings, colliders, 
and detectors, for research and medical 
purposes (such as proton therapy), and 
isotope production, within or contiguous to 
a previously disturbed or developed area 
(where active utilities and currently used 
roads are readily accessible), or internal 
modification of any accelerator facility 
regardless of energy, that does not increase 
primary beam energy or current. In cases 
where the beam energy exceeds 100 MeV, the 
average beam power must be less than 250 
kW, so as not to exceed an average current 
of 2.5 milliamperes (mA). 

B3.11 Outdoor tests and experiments on 
materials and equipment components 

Outdoor tests and experiments for the 
development, quality assurance, or reliability 
of materials and equipment (including, but 
not limited to, weapon system components) 
under controlled conditions. Covered actions 
include, but are not limited to, burn tests 
(such as tests of electric cable fire resistance 
or the combustion characteristics of fuels), 
impact tests (such as pneumatic ejector tests 
using earthen embankments or concrete slabs 
designated and routinely used for that 
purpose), or drop, puncture, water- 
immersion, or thermal tests. Covered actions 
would not involve source, special nuclear, or 
byproduct materials, except encapsulated 
sources manufactured to applicable 
standards that contain source, special 
nuclear, or byproduct materials may be used 
for nondestructive actions such as detector/ 
sensor development and testing and first 
responder field training. 

B3.12 Microbiological and biomedical 
facilities 

Siting, construction, modification, 
operation, and decommissioning of 
microbiological and biomedical diagnostic, 
treatment and research facilities (excluding 
Biosafety Level-3 and Biosafety Level-4), in 
accordance with applicable requirements and 
best practices (such as Biosafety in 
Microbiological and Biomedical Laboratories, 
5th Edition, Dec. 2009, U.S. Department of 
Health and Human Services) including, but 
not limited to, laboratories, treatment areas, 
offices, and storage areas, within or 
contiguous to a previously disturbed or 
developed area (where active utilities and 
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currently used roads are readily accessible). 
Operation may include the purchase, 
installation, and operation of biomedical 
equipment (such as commercially available 
cyclotrons that are used to generate 
radioisotopes and radiopharmaceuticals, and 
commercially available biomedical imaging 
and spectroscopy instrumentation). 

B3.13 Magnetic fusion experiments 

Performing magnetic fusion experiments 
that do not use tritium as fuel, within 
existing facilities (including, but not limited 
to, necessary modifications). 

B3.14 Small-scale educational facilities 

Siting, construction, modification, 
operation, and decommissioning of small- 
scale educational facilities (including, but 
not limited to, conventional teaching 
laboratories, libraries, classroom facilities, 
auditoriums, museums, visitor centers, 
exhibits, and associated offices) within or 
contiguous to a previously disturbed or 
developed area (where active utilities and 
currently used roads are readily accessible). 
Operation may include, but is not limited to, 
purchase, installation, and operation of 
equipment (such as audio/visual and 
laboratory equipment) commensurate with 
the educational purpose of the facility. 

B3.15 Small-scale indoor research and 
development projects using nanoscale 
materials 

Siting, construction, modification, 
operation, and decommissioning of facilities 
for indoor small-scale research and 
development projects and small-scale pilot 
projects using nanoscale materials in 
accordance with applicable requirements 
(such as engineering, worker safety, 
procedural, and administrative regulations) 
necessary to ensure the containment of any 
hazardous materials. Construction and 
modification activities would be within or 
contiguous to a previously disturbed or 
developed area (where active utilities and 
currently used roads are readily accessible). 

B3.16 Research activities in aquatic 
environments 

Small-scale, temporary surveying, site 
characterization, and research activities in 
aquatic environments, limited to: 

(a) Acquisition of rights-of-way, easements, 
and temporary use permits; 

(b) Installation, operation, and removal of 
passive scientific measurement devices, 
including, but not limited to, antennae, tide 
gauges, flow testing equipment for existing 
wells, weighted hydrophones, salinity 
measurement devices, and water quality 
measurement devices; 

(c) Natural resource inventories, data and 
sample collection, environmental 
monitoring, and basic and applied research, 
excluding (1) large-scale vibratory coring 
techniques and (2) seismic activities other 
than passive techniques; and 

(d) Surveying and mapping. 
These activities would be conducted in 

accordance with, where applicable, an 
approved spill prevention, control, and 
response plan and would incorporate 
appropriate control technologies and best 
management practices. None of the activities 

listed above would occur within the 
boundary of an established marine sanctuary 
or wildlife refuge, a governmentally proposed 
marine sanctuary or wildlife refuge, or a 
governmentally recognized area of high 
biological sensitivity, unless authorized by 
the agency responsible for such refuge, 
sanctuary, or area (or after consultation with 
the responsible agency, if no authorization is 
required). If the proposed activities would 
occur outside such refuge, sanctuary, or area 
and if the activities would have the potential 
to cause impacts within such refuge, 
sanctuary, or area, then the responsible 
agency shall be consulted in order to 
determine whether authorization is required 
and whether such activities would have the 
potential to cause significant impacts on such 
refuge, sanctuary, or area. Areas of high 
biological sensitivity include, but are not 
limited to, areas of known ecological 
importance, whale and marine mammal 
mating and calving/pupping areas, and fish 
and invertebrate spawning and nursery areas 
recognized as being limited or unique and 
vulnerable to perturbation; these areas can 
occur in bays, estuaries, near shore, and far 
offshore, and may vary seasonally. No 
permanent facilities or devices would be 
constructed or installed. Covered actions do 
not include drilling of resource exploration 
or extraction wells. 

B4. Categorical Exclusions Applicable to 
Electrical Power and Transmission 

B4.1 Contracts, policies, and marketing and 
allocation plans for electric power 

Establishment and implementation of 
contracts, policies, and marketing and 
allocation plans related to electric power 
acquisition that involve only the use of the 
existing transmission system and existing 
generation resources operating within their 
normal operating limits. 

B4.2 Export of electric energy 

Export of electric energy as provided by 
Section 202(e) of the Federal Power Act over 
existing transmission systems or using 
transmission system changes that are 
themselves categorically excluded. 

B4.3 Electric power marketing rate changes 

Rate changes for electric power, power 
transmission, and other products or services 
provided by a Power Marketing 
Administration that are based on a change in 
revenue requirements if the operations of 
generation projects would remain within 
normal operating limits. 

B4.4 Power marketing services and 
activities 

Power marketing services and power 
management activities (including, but not 
limited to, storage, load shaping and 
balancing, seasonal exchanges, and other 
similar activities), provided that the 
operations of generating projects would 
remain within normal operating limits. 

B4.5 Temporary adjustments to river 
operations 

Temporary adjustments to river operations 
to accommodate day-to-day river 
fluctuations, power demand changes, fish 

and wildlife conservation program 
requirements, and other external events, 
provided that the adjustments would occur 
within the existing operating constraints of 
the particular hydrosystem operation. 

B4.6 Additions and modifications to 
transmission facilities 

Additions or modifications to electric 
power transmission facilities within a 
previously disturbed or developed facility 
area. Covered activities include, but are not 
limited to, switchyard rock grounding 
upgrades, secondary containment projects, 
paving projects, seismic upgrading, tower 
modifications, load shaping projects (such as 
the installation and use of flywheels and 
battery arrays), changing insulators, and 
replacement of poles, circuit breakers, 
conductors, transformers, and crossarms. 

B4.7 Fiber optic cable 

Adding fiber optic cables to transmission 
facilities or burying fiber optic cable in 
existing powerline or pipeline rights-of-way. 
Covered actions may include associated 
vaults and pulling and tensioning sites 
outside of rights-of-way in nearby previously 
disturbed or developed areas. 

B4.8 Electricity transmission agreements 

New electricity transmission agreements, 
and modifications to existing transmission 
arrangements, to use a transmission facility 
of one system to transfer power of and for 
another system, provided that no new 
generation projects would be involved and 
no physical changes in the transmission 
system would be made beyond the 
previously disturbed or developed facility 
area. 

B4.9 Multiple use of powerline rights-of-way 

Granting or denying requests for multiple 
uses of a transmission facility’s rights-of-way 
(including, but not limited to, grazing 
permits and crossing agreements for electric 
lines, water lines, natural gas pipelines, 
communications cables, roads, and drainage 
culverts). 

B4.10 Removal of electric transmission 
facilities 

Deactivation, dismantling, and removal of 
electric transmission facilities (including, but 
not limited to, electric powerlines, 
substations, and switching stations) and 
abandonment and restoration of rights-of-way 
(including, but not limited to, associated 
access roads). 

B4.11 Electric power substations and 
interconnection facilities 

Construction or modification of electric 
power substations or interconnection 
facilities (including, but not limited to, 
switching stations and support facilities). 

B4.12 Construction of powerlines 

Construction of electric powerlines 
approximately 10 miles in length or less, or 
approximately 20 miles in length or less 
within previously disturbed or developed 
powerline or pipeline rights-of-way. 
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B4.13 Upgrading and rebuilding existing 
powerlines 

Upgrading or rebuilding approximately 20 
miles in length or less of existing electric 
powerlines, which may involve minor 
relocations of small segments of the 
powerlines. 

B5. Categorical Exclusions Applicable to 
Conservation, Fossil, and Renewable Energy 
Activities 

B5.1 Actions to conserve energy or water 

(a) Actions to conserve energy or water, 
demonstrate potential energy or water 
conservation, and promote energy efficiency 
that would not have the potential to cause 
significant changes in the indoor or outdoor 
concentrations of potentially harmful 
substances. These actions may involve 
financial and technical assistance to 
individuals (such as builders, owners, 
consultants, manufacturers, and designers), 
organizations (such as utilities), and 
governments (such as state, local, and tribal). 
Covered actions include, but are not limited 
to weatherization (such as insulation and 
replacing windows and doors); programmed 
lowering of thermostat settings; placement of 
timers on hot water heaters; installation or 
replacement of energy efficient lighting, low- 
flow plumbing fixtures (such as faucets, 
toilets, and showerheads), heating, 
ventilation, and air conditioning systems, 
and appliances; installation of drip-irrigation 
systems; improvements in generator 
efficiency and appliance efficiency ratings; 
efficiency improvements for vehicles and 
transportation (such as fleet changeout); 
power storage (such as flywheels and 
batteries, generally less than 10 megawatt 
equivalent); transportation management 
systems (such as traffic signal control 
systems, car navigation, speed cameras, and 
automatic plate number recognition); 
development of energy-efficient 
manufacturing, industrial, or building 
practices; and small-scale energy efficiency 
and conservation research and development 
and small-scale pilot projects. Covered 
actions include building renovations or new 
structures, provided that they occur in a 
previously disturbed or developed area. 
Covered actions could involve commercial, 
residential, agricultural, academic, 
institutional, or industrial sectors. Covered 
actions do not include rulemakings, 
standard-settings, or proposed DOE 
legislation, except for those actions listed in 
B5.1(b) of this appendix. 

(b) Covered actions include rulemakings 
that establish energy conservation standards 
for consumer products and industrial 
equipment, provided that the actions would 
not: (1) Have the potential to cause a 
significant change in manufacturing 
infrastructure (such as construction of new 
manufacturing plants with considerable 
associated ground disturbance); (2) involve 
significant unresolved conflicts concerning 
alternative uses of available resources (such 
as rare or limited raw materials); (3) have the 
potential to result in a significant increase in 
the disposal of materials posing significant 
risks to human health and the environment 
(such as RCRA hazardous wastes); or (4) have 

the potential to cause a significant increase 
in energy consumption in a state or region. 

B5.2 Modifications to pumps and piping 
Modifications to existing pump and piping 

configurations (including, but not limited to, 
manifolds, metering systems, and other 
instrumentation on such configurations 
conveying materials such as air, brine, carbon 
dioxide, geothermal system fluids, hydrogen 
gas, natural gas, nitrogen gas, oil, produced 
water, steam, and water). Covered 
modifications would not have the potential 
to cause significant changes to design process 
flow rates or permitted air emissions. 

B5.3 Modification or abandonment of wells 
Modification (but not expansion) or 

plugging and abandonment of wells, 
provided that site characterization has 
verified a low potential for seismicity, 
subsidence, and contamination of freshwater 
aquifers, and the actions are otherwise 
consistent with best practices and DOE 
protocols, including those that protect 
against uncontrolled releases of harmful 
materials. Such wells may include, but are 
not limited to, storage and injection wells for 
brine, carbon dioxide, coalbed methane, gas 
hydrate, geothermal, natural gas, and oil. 
Covered modifications would not be part of 
site closure. 

B5.4 Repair or replacement of pipelines 
Repair, replacement, upgrading, 

rebuilding, or minor relocation of pipelines 
within existing rights-of-way, provided that 
the actions are in accordance with applicable 
requirements (such as Army Corps of 
Engineers permits under section 404 of the 
Clean Water Act). Pipelines may convey 
materials including, but not limited to, air, 
brine, carbon dioxide, geothermal system 
fluids, hydrogen gas, natural gas, nitrogen 
gas, oil, produced water, steam, and water. 

B5.5 Short pipeline segments 
Construction and subsequent operation of 

short (generally less than 20 miles in length) 
pipeline segments conveying materials (such 
as air, brine, carbon dioxide, geothermal 
system fluids, hydrogen gas, natural gas, 
nitrogen gas, oil, produced water, steam, and 
water) between existing source facilities and 
existing receiving facilities (such as facilities 
for use, reuse, transportation, storage, and 
refining), provided that the pipeline 
segments are within previously disturbed or 
developed rights-of-way. 

B5.6 Oil spill cleanup 
Removal of oil and contaminated materials 

recovered in oil spill cleanup operations and 
disposal of these materials in accordance 
with applicable requirements (such as the 
National Oil and Hazardous Substances 
Pollution Contingency Plan). 

B5.7 Import or export natural gas, with 
operational changes 

Approvals or disapprovals of new 
authorizations or amendments of existing 
authorizations to import or export natural gas 
under section 3 of the Natural Gas Act that 
involve minor operational changes (such as 
changes in natural gas throughput, 
transportation, and storage operations) but 
not new construction. 

B5.8 Import or export natural gas, with new 
cogeneration powerplant 

Approvals or disapprovals of new 
authorizations or amendments of existing 
authorizations to import or export natural gas 
under section 3 of the Natural Gas Act that 
involve new cogeneration powerplants (as 
defined in the Powerplant and Industrial 
Fuel Use Act of 1978, as amended) within or 
contiguous to an existing industrial complex 
and requiring generally less than 10 miles of 
new natural gas pipeline or 20 miles within 
previously disturbed or developed rights-of- 
way. 

B5.9 Temporary exemptions for electric 
powerplants 

Grants or denials of temporary exemptions 
under the Powerplant and Industrial Fuel 
Use Act of 1978, as amended, for electric 
powerplants. 

B5.10 Certain permanent exemptions for 
existing electric powerplants 

For existing electric powerplants, grants or 
denials of permanent exemptions under the 
Powerplant and Industrial Fuel Use Act of 
1978, as amended, other than exemptions 
under section 312(c) relating to cogeneration 
and section 312(b) relating to certain state or 
local requirements. 

B5.11 Permanent exemptions allowing 
mixed natural gas and petroleum 

For new electric powerplants, grants or 
denials of permanent exemptions from the 
prohibitions of Title II of the Powerplant and 
Industrial Fuel Use Act of 1978, as amended, 
to permit the use of certain fuel mixtures 
containing natural gas or petroleum. 

B5.12 Workover of existing wells 

Workover (operations to restore 
production, such as deepening, plugging 
back, pulling and resetting lines, and squeeze 
cementing) of existing wells (including, but 
not limited to, activities associated with 
brine, carbon dioxide, coalbed methane, gas 
hydrate, geothermal, natural gas, and oil) to 
restore functionality, provided that workover 
operations are restricted to the existing 
wellpad and do not involve any new site 
preparation or earthwork that would have the 
potential to cause significant impacts on 
nearby habitat; that site characterization has 
verified a low potential for seismicity, 
subsidence, and contamination of freshwater 
aquifers; and the actions are otherwise 
consistent with best practices and DOE 
protocols, including those that protect 
against uncontrolled releases of harmful 
materials. 

B5.13 Experimental wells for injection of 
small quantities of carbon dioxide 

Siting, construction, operation, plugging, 
and abandonment of experimental wells for 
the injection of small quantities of carbon 
dioxide (and other incidentally co-captured 
gases) in locally characterized, geologically 
secure storage formations at or near existing 
carbon dioxide sources to determine the 
suitability of the formations for large-scale 
sequestration, provided that (1) The 
characterization has verified a low potential 
for seismicity, subsidence, and 
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contamination of freshwater aquifers; (2) the 
wells are otherwise in accordance with 
applicable requirements, best practices, and 
DOE protocols, including those that protect 
against uncontrolled releases of harmful 
materials; and (3) the wells and associated 
drilling activities are sufficiently remote so 
that they would not have the potential to 
cause significant impacts related to noise and 
other vibrations. Wells may be used for 
enhanced oil or natural gas recovery or for 
secure storage of carbon dioxide in saline 
formations or other secure formations. Over 
the duration of a project, the wells would be 
used to inject, in aggregate, less than 500,000 
tons of carbon dioxide into the geologic 
formation. Covered actions exclude activities 
in aquatic environments. (See B3.16 of this 
appendix for activities in aquatic 
environments.) 

B5.14 Combined heat and power or 
cogeneration systems 

Conversion to, replacement of, or 
modification of combined heat and power or 
cogeneration systems (the sequential or 
simultaneous production of multiple forms of 
energy, such as thermal and electrical energy, 
in a single integrated system) at existing 
facilities, provided that the conversion, 
replacement, or modification would not have 
the potential to cause a significant increase 
in the quantity or rate of air emissions and 
would not have the potential to cause 
significant impacts to water resources. 

B5.15 Small-scale renewable energy 
research and development and pilot projects 

Small-scale renewable energy research and 
development projects and small-scale pilot 
projects, provided that the projects are 
located within a previously disturbed or 
developed area. Covered actions would be in 
accordance with applicable requirements 
(such as local land use and zoning 
requirements) in the proposed project area 
and would incorporate appropriate control 
technologies and best management practices. 

B5.16 Solar photovoltaic systems 

The installation, modification, operation, 
and removal of commercially available solar 
photovoltaic systems located on a building or 
other structure (such as rooftop, parking lot 
or facility, and mounted to signage, lighting, 
gates, or fences), or if located on land, 
generally comprising less than 10 acres 
within a previously disturbed or developed 
area. Covered actions would be in accordance 
with applicable requirements (such as local 
land use and zoning requirements) in the 
proposed project area and would incorporate 
appropriate control technologies and best 
management practices. 

B5.17 Solar thermal systems 

The installation, modification, operation, 
and removal of commercially available small- 
scale solar thermal systems (including, but 
not limited to, solar hot water systems) 
located on or contiguous to a building, and 
if located on land, generally comprising less 
than 10 acres within a previously disturbed 
or developed area. Covered actions would be 
in accordance with applicable requirements 
(such as local land use and zoning 
requirements) in the proposed project area 

and would incorporate appropriate control 
technologies and best management practices. 

B5.18 Wind turbines 

The installation, modification, operation, 
and removal of a small number (generally not 
more than 2) of commercially available wind 
turbines, with a total height generally less 
than 200 feet (measured from the ground to 
the maximum height of blade rotation) that 
(1) Are located within a previously disturbed 
or developed area; (2) are located more than 
10 nautical miles (about 11.5 miles) from an 
airport or aviation navigation aid; (3) are 
located more than 1.5 nautical miles (about 
1.7 miles) from National Weather Service or 
Federal Aviation Administration Doppler 
weather radar; (4) would not have the 
potential to cause significant impacts on bird 
or bat populations; and (5) are sited or 
designed such that the project would not 
have the potential to cause significant 
impacts to persons (such as from shadow 
flicker and other visual effects, and noise). 
Covered actions would be in accordance with 
applicable requirements (such as local land 
use and zoning requirements) in the 
proposed project area and would incorporate 
appropriate control technologies and best 
management practices. Covered actions 
include only those related to wind turbines 
to be installed on land. 

B5.19 Ground source heat pumps 

The installation, modification, operation, 
and removal of commercially available small- 
scale ground source heat pumps to support 
operations in single facilities (such as a 
school or community center) or contiguous 
facilities (such as an office complex) (1) Only 
where (a) major associated activities (such as 
drilling and discharge) are regulated, and (b) 
appropriate leakage and contaminant control 
measures would be in place (including for 
cross-contamination between aquifers); (2) 
that would not have the potential to cause 
significant changes in subsurface 
temperature; and (3) would be located within 
a previously disturbed or developed area. 
Covered actions would be in accordance with 
applicable requirements (such as local land 
use and zoning requirements) in the 
proposed project area and would incorporate 
appropriate control technologies and best 
management practices. 

B5.20 Biomass power plants 

The installation, modification, operation, 
and removal of small-scale biomass power 
plants (generally less than 10 megawatts), 
using commercially available technology (1) 
Intended primarily to support operations in 
single facilities (such as a school and 
community center) or contiguous facilities 
(such as an office complex); (2) that would 
not affect the air quality attainment status of 
the area and would not have the potential to 
cause a significant increase in the quantity or 
rate of air emissions and would not have the 
potential to cause significant impacts to 
water resources; and (3) would be located 
within a previously disturbed or developed 
area. Covered actions would be in accordance 
with applicable requirements (such as local 
land use and zoning requirements) in the 
proposed project area and would incorporate 

appropriate control technologies and best 
management practices. 

B5.21 Methane gas recovery and utilization 
systems 

The installation, modification, operation, 
and removal of commercially available 
methane gas recovery and utilization systems 
installed within a previously disturbed or 
developed area on or contiguous to an 
existing landfill or wastewater treatment 
plant that would not have the potential to 
cause a significant increase in the quantity or 
rate of air emissions. Covered actions would 
be in accordance with applicable 
requirements (such as local land use and 
zoning requirements) in the proposed project 
area and would incorporate appropriate 
control technologies and best management 
practices. 

B5.22 Alternative fuel vehicle fueling 
stations 

The installation, modification, operation, 
and removal of alternative fuel vehicle 
fueling stations (such as for compressed 
natural gas, hydrogen, ethanol and other 
commercially available biofuels) on the site 
of a current or former fueling station, or 
within a previously disturbed or developed 
area within the boundaries of a facility 
managed by the owners of a vehicle fleet. 
Covered actions would be in accordance with 
applicable requirements (such as local land 
use and zoning requirements) in the 
proposed project area and would incorporate 
appropriate control technologies and best 
management practices. 

B5.23 Electric vehicle charging stations 

The installation, modification, operation, 
and removal of electric vehicle charging 
stations, using commercially available 
technology, within a previously disturbed or 
developed area. Covered actions are limited 
to areas where access and parking are in 
accordance with applicable requirements 
(such as local land use and zoning 
requirements) in the proposed project area 
and would incorporate appropriate control 
technologies and best management practices. 

B5.24 Drop-in hydroelectric systems 

The installation, modification, operation, 
and removal of commercially available small- 
scale, drop-in, run-of-the-river hydroelectric 
systems that would (1) Involve no water 
storage or water diversion from the stream or 
river channel where the system is installed 
and (2) not have the potential to cause 
significant impacts on water quality, 
temperature, flow, or volume. Covered 
systems would be located up-gradient of an 
existing anadromous fish barrier that is not 
planned for removal and where fish passage 
retrofit is not planned and where there would 
not be the potential for significant impacts to 
threatened or endangered species or other 
species of concern (as identified in B(4)(ii) of 
this appendix). Covered actions would 
involve no major construction or 
modification of stream or river channels, and 
the hydroelectric systems would be placed 
and secured in the channel without the use 
of heavy equipment. Covered actions would 
be in accordance with applicable 
requirements (such as local land use and 
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zoning requirements) in the proposed project 
area and would incorporate appropriate 
control technologies and best management 
practices. 

B5.25 Small-scale renewable energy 
research and development and pilot projects 
in aquatic environments 

Small-scale renewable energy research and 
development projects and small-scale pilot 
projects located in aquatic environments. 
Activities would be in accordance with, 
where applicable, an approved spill 
prevention, control, and response plan, and 
would incorporate appropriate control 
technologies and best management practices. 
Covered actions would not occur (1) Within 
areas of hazardous natural bottom conditions 
or (2) within the boundary of an established 
marine sanctuary or wildlife refuge, a 
governmentally proposed marine sanctuary 
or wildlife refuge, or a governmentally 
recognized area of high biological sensitivity, 
unless authorized by the agency responsible 
for such refuge, sanctuary, or area (or after 
consultation with the responsible agency, if 
no authorization is required). If the proposed 
activities would occur outside such refuge, 
sanctuary, or area and if the activities would 
have the potential to cause impacts within 
such refuge, sanctuary, or area, then the 
responsible agency shall be consulted in 
order to determine whether authorization is 
required and whether such activities would 
have the potential to cause significant 
impacts on such refuge, sanctuary, or area. 
Areas of high biological sensitivity include, 
but are not limited to, areas of known 
ecological importance, whale and marine 
mammal mating and calving/pupping areas, 
and fish and invertebrate spawning and 
nursery areas recognized as being limited or 
unique and vulnerable to perturbation; these 
areas can occur in bays, estuaries, near shore, 
and far offshore, and may vary seasonally. No 
permanent facilities or devices would be 
constructed or installed. Covered actions do 
not include drilling of resource exploration 
or extraction wells, use of large-scale 
vibratory coring techniques, or seismic 
activities other than passive techniques. 

B6. Categorical Exclusions Applicable to 
Environmental Restoration and Waste 
Management Activities 

B6.1 Cleanup actions 

Small-scale, short-term cleanup actions, 
under RCRA, Atomic Energy Act, or other 
authorities, less than approximately 10 
million dollars in cost (in 2011 dollars), to 
reduce risk to human health or the 
environment from the release or threat of 
release of a hazardous substance other than 
high-level radioactive waste and spent 
nuclear fuel, including treatment (such as 
incineration, encapsulation, physical or 
chemical separation, and compaction), 
recovery, storage, or disposal of wastes at 
existing facilities currently handling the type 
of waste involved in the action. These actions 
include, but are not limited to: 

(a) Excavation or consolidation of 
contaminated soils or materials from 
drainage channels, retention basins, ponds, 
and spill areas that are not receiving 
contaminated surface water or wastewater, if 

surface water or groundwater would not 
collect and if such actions would reduce the 
spread of, or direct contact with, the 
contamination; 

(b) Removal of bulk containers (such as 
drums and barrels) that contain or may 
contain hazardous substances, pollutants, 
contaminants, CERCLA-excluded petroleum 
or natural gas products, or hazardous wastes 
(designated in 40 CFR part 261 or applicable 
state requirements), if such actions would 
reduce the likelihood of spillage, leakage, 
fire, explosion, or exposure to humans, 
animals, or the food chain; 

(c) Removal of an underground storage 
tank including its associated piping and 
underlying containment systems in 
accordance with applicable requirements 
(such as RCRA, subtitle I; 40 CFR part 265, 
subpart J; and 40 CFR part 280, subparts F 
and G) if such action would reduce the 
likelihood of spillage, leakage, or the spread 
of, or direct contact with, contamination; 

(d) Repair or replacement of leaking 
containers; 

(e) Capping or other containment of 
contaminated soils or sludges if the capping 
or containment would not unduly limit 
future groundwater remediation and if 
needed to reduce migration of hazardous 
substances, pollutants, contaminants, or 
CERCLA-excluded petroleum and natural gas 
products into soil, groundwater, surface 
water, or air; 

(f) Drainage or closing of man-made surface 
impoundments if needed to maintain the 
integrity of the structures; 

(g) Confinement or perimeter protection 
using dikes, trenches, ditches, or diversions, 
or installing underground barriers, if needed 
to reduce the spread of, or direct contact 
with, the contamination; 

(h) Stabilization, but not expansion, of 
berms, dikes, impoundments, or caps if 
needed to maintain integrity of the 
structures; 

(i) Drainage controls (such as run-off or 
run-on diversion) if needed to reduce offsite 
migration of hazardous substances, 
pollutants, contaminants, or CERCLA- 
excluded petroleum or natural gas products 
or to prevent precipitation or run-off from 
other sources from entering the release area 
from other areas; 

(j) Segregation of wastes that may react 
with one another or form a mixture that 
could result in adverse environmental 
impacts; 

(k) Use of chemicals and other materials to 
neutralize the pH of wastes; 

(l) Use of chemicals and other materials to 
retard the spread of the release or to mitigate 
its effects if the use of such chemicals would 
reduce the spread of, or direct contact with, 
the contamination; 

(m) Installation and operation of gas 
ventilation systems in soil to remove 
methane or petroleum vapors without any 
toxic or radioactive co-contaminants if 
appropriate filtration or gas treatment is in 
place; 

(n) Installation of fences, warning signs, or 
other security or site control precautions if 
humans or animals have access to the release; 
and 

(o) Provision of an alternative water supply 
that would not create new water sources if 

necessary immediately to reduce exposure to 
contaminated household or industrial use 
water and continuing until such time as local 
authorities can satisfy the need for a 
permanent remedy. 

B6.2 Waste collection, treatment, 
stabilization, and containment facilities 

The siting, construction, and operation of 
temporary (generally less than 2 years) pilot- 
scale waste collection and treatment 
facilities, and pilot-scale (generally less than 
1 acre) waste stabilization and containment 
facilities (including siting, construction, and 
operation of a small-scale laboratory building 
or renovation of a room in an existing 
building for sample analysis), provided that 
the action (1) Supports remedial 
investigations/feasibility studies under 
CERCLA, or similar studies under RCRA 
(such as RCRA facility investigations/ 
corrective measure studies) or other 
authorities and (2) would not unduly limit 
the choice of reasonable remedial alternatives 
(such as by permanently altering substantial 
site area or by committing large amounts of 
funds relative to the scope of the remedial 
alternatives). 

B6.3 Improvements to environmental 
control systems 

Improvements to environmental 
monitoring and control systems of an existing 
building or structure (such as changes to 
scrubbers in air quality control systems or 
ion-exchange devices and other filtration 
processes in water treatment systems), 
provided that during subsequent operations 
(1) Any substance collected by the 
environmental control systems would be 
recycled, released, or disposed of within 
existing permitted facilities and (2) there are 
applicable statutory or regulatory 
requirements or permit conditions for 
disposal, release, or recycling of any 
hazardous substance or CERCLA-excluded 
petroleum or natural gas products that are 
collected or released in increased quantity or 
that were not previously collected or 
released. 

B6.4 Facilities for storing packaged 
hazardous waste for 90 days or less 

Siting, construction, modification, 
expansion, operation, and decommissioning 
of an onsite facility for storing packaged 
hazardous waste (as designated in 40 CFR 
part 261) for 90 days or less or for longer 
periods as provided in 40 CFR 262.34(d), (e), 
or (f) (such as accumulation or satellite 
areas). 

B6.5 Facilities for characterizing and 
sorting packaged waste and overpacking 
waste 

Siting, construction, modification, 
expansion, operation, and decommissioning 
of an onsite facility for characterizing and 
sorting previously packaged waste or for 
overpacking waste, other than high-level 
radioactive waste, provided that operations 
do not involve unpacking waste. These 
actions do not include waste storage (covered 
under B6.4, B6.6, B6.10 of this appendix, and 
C16 of appendix C) or the handling of spent 
nuclear fuel. 
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B6.6 Modification of facilities for storing, 
packaging, and repacking waste 

Modification (excluding increases in 
capacity) of an existing structure used for 
storing, packaging, or repacking waste other 
than high-level radioactive waste or spent 
nuclear fuel, to handle the same class of 
waste as currently handled at that structure. 

B6.7 [Reserved] 

B6.8 Modifications for waste minimization 
and reuse of materials 

Minor operational changes at an existing 
facility to minimize waste generation and for 
reuse of materials. These changes include, 
but are not limited to, adding filtration and 
recycle piping to allow reuse of machining 
oil, setting up a sorting area to improve 
process efficiency, and segregating two waste 
streams previously mingled and assigning 
new identification codes to the two resulting 
wastes. 

B6.9 Measures to reduce migration of 
contaminated groundwater 

Small-scale temporary measures to reduce 
migration of contaminated groundwater, 
including the siting, construction, operation, 
and decommissioning of necessary facilities. 
These measures include, but are not limited 
to, pumping, treating, storing, and reinjecting 
water, by mobile units or facilities that are 
built and then removed at the end of the 
action. 

B6.10 Upgraded or replacement waste 
storage facilities 

Siting, construction, modification, 
expansion, operation, and decommissioning 
of a small upgraded or replacement facility 
(less than approximately 50,000 square feet 
in area) within or contiguous to a previously 
disturbed or developed area (where active 
utilities and currently used roads are readily 
accessible) for storage of waste that is already 
at the site at the time the storage capacity is 
to be provided. These actions do not include 
the storage of high-level radioactive waste, 
spent nuclear fuel or any waste that requires 
special precautions to prevent nuclear 
criticality. (See also B6.4, B6.5, B6.6 of this 
appendix, and C16 of appendix C.) 

B7. Categorical Exclusions Applicable to 
International Activities 

B7.1 Emergency measures under the 
International Energy Program 

Planning and implementation of 
emergency measures pursuant to the 
International Energy Program. 

B7.2 Import and export of special nuclear 
or isotopic materials 

Approval of import or export of small 
quantities of special nuclear materials or 
isotopic materials in accordance with 
applicable requirements (such as the Nuclear 
Non-Proliferation Act of 1978 and the 
‘‘Procedures Established Pursuant to the 
Nuclear Non-Proliferation Act of 1978’’ (43 
FR 25326, June 9, 1978)). 

Appendix C to Subpart D of Part 1021— 
Classes of Actions That Normally 
Require EAs But Not Necessarily EISs 

Table of Contents 

C1 [Reserved] 
C2 [Reserved] 
C3 Electric Power Marketing Rate Changes, 

Not Within Normal Operating Limits 
C4 Upgrading, Rebuilding, or Construction 

of Powerlines 
C5 Vegetation Management Program 
C6 Erosion Control Program 
C7 Contracts, Policies, and Marketing and 

Allocation Plans for Electric Power 
C8 Protection of Cultural Resources and 

Fish and Wildlife Habitat 
C9 Wetlands Demonstration Projects 
C10 [Reserved] 
C11 Particle Acceleration Facilities 
C12 Energy System Demonstration Actions 
C13 Import or Export Natural Gas Involving 

Minor New Construction 
C14 Water Treatment Facilities 
C15 Research and Development 

Incinerators and Nonhazardous Waste 
Incinerators 

C16 Large Waste Packaging and Storage 
Facilities 

C1 [Reserved] 

C2 [Reserved] 

C3 Electric Power Marketing Rate Changes, 
Not Within Normal Operating Limits 

Rate changes for electric power, power 
transmission, and other products or services 
provided by Power Marketing 
Administrations that are based on changes in 
revenue requirements if the operations of 
generation projects would not remain within 
normal operating limits. 

C4 Upgrading, Rebuilding, or Construction 
of Powerlines 

Upgrading or rebuilding more than 
approximately 20 miles in length of existing 
powerlines; or construction of powerlines (1) 
More than approximately 10 miles in length 
outside previously disturbed or developed 
powerline or pipeline rights-of-way or (2) 
more than approximately 20 miles in length 
within previously disturbed or developed 
powerline or pipeline rights-of-way. 

C5 Vegetation Management Program 

Implementation of a Power Marketing 
Administration system-wide vegetation 
management program. 

C6 Erosion Control Program 

Implementation of a Power Marketing 
Administration system-wide erosion control 
program. 

C7 Contracts, Policies, and Marketing and 
Allocation Plans for Electric Power 

Establishment and implementation of 
contracts, policies, and marketing and 
allocation plans related to electric power 
acquisition that involve (1) The 
interconnection of, or acquisition of power 
from, new generation resources that are equal 
to or less than 50 average megawatts; (2) 
changes in the normal operating limits of 
generation resources equal to or less than 50 

average megawatts; or (3) service to discrete 
new loads of less than10 average megawatts 
over a 12-month period. 

C8 Protection of Cultural Resources and 
Fish and Wildlife Habitat 

Large-scale activities undertaken to protect 
cultural resources (such as fencing, labeling, 
and flagging) or to protect, restore, or 
improve fish and wildlife habitat, fish 
passage facilities (such as fish ladders and 
minor diversion channels), or fisheries. 

C9 Wetlands Demonstration Projects 

Field demonstration projects for wetlands 
mitigation, creation, and restoration. 

C10 [Reserved] 

C11 Particle Acceleration Facilities 

Siting, construction or modification, 
operation, and decommissioning of low- or 
medium-energy (when the primary beam 
energy exceeds approximately 100 million 
electron volts and the average beam power 
exceeds approximately 250 kilowatts or 
where the average current exceeds 2.5 
milliamperes) particle acceleration facilities, 
including electron beam acceleration 
facilities, and associated beamlines, storage 
rings, colliders, and detectors for research 
and medical purposes, within or contiguous 
to a previously disturbed or developed area 
(where active utilities and currently used 
roads are readily accessible). 

C12 Energy System Demonstration Actions 

Siting, construction, operation, and 
decommissioning of energy system 
demonstration actions (including, but not 
limited to, wind resource, hydropower, 
geothermal, fossil fuel, biomass, and solar 
energy, but excluding nuclear). For purposes 
of this category, ‘‘demonstration actions’’ 
means actions that are undertaken at a scale 
to show whether a technology would be 
viable on a larger scale and suitable for 
commercial deployment. 

C13 Import or Export Natural Gas 
Involving Minor New Construction 

Approvals or disapprovals of 
authorizations to import or export natural gas 
under section 3 of the Natural Gas Act 
involving minor new construction (such as 
adding new connections, looping, or 
compression to an existing natural gas or 
liquefied natural gas pipeline, or converting 
an existing oil pipeline to a natural gas 
pipeline using the same right-of-way). 

C14 Water Treatment Facilities 

Siting, construction (or expansion), 
operation, and decommissioning of 
wastewater, surface water, potable water, and 
sewage treatment facilities with a total 
capacity greater than approximately 250,000 
gallons per day, and of lower capacity 
wastewater and surface water treatment 
facilities whose liquid discharges are not 
subject to external regulation. 

C15 Research and Development 
Incinerators and Nonhazardous Waste 
Incinerators 

Siting, construction (or expansion), 
operation, and decommissioning of research 
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and development incinerators for any type of 
waste and of any other incinerators that 
would treat nonhazardous solid waste (as 
designated in 40 CFR 261.4(b)). 

C16 Large Waste Packaging and Storage 
Facilities 

Siting, construction, modification to 
increase capacity, operation, and 
decommissioning of packaging and 
unpacking facilities (such as characterization 
operations) and large storage facilities 
(greater than approximately 50,000 square 
feet in area) for waste, except high-level 
radioactive waste, generated onsite or 
resulting from activities connected to site 
operations. These actions do not include 
storage, packaging, or unpacking of spent 
nuclear fuel. (See also B6.4, B6.5, B6.6, and 
B6.10 of appendix B.) 

Appendix D to Subpart D of Part 1021— 
Classes of Actions that Normally 
Require EISs 

Table of Contents 
D1 [Reserved] 
D2 Nuclear fuel reprocessing facilities 
D3 Uranium enrichment facilities 
D4 Reactors 
D5 [Reserved] 
D6 [Reserved] 
D7 Contracts, policies, and marketing and 

allocation plans for electric power 
D8 Import or export of natural gas involving 

major new facilities 
D9 Import or export of natural gas involving 

major operational change 
D10 Treatment, storage, and disposal 

facilities for high-level waste and spent 
nuclear fuel 

D11 Waste disposal facilities for transuranic 
waste 

D12 Incinerators 

D1 [Reserved] 

D2 Nuclear Fuel Reprocessing Facilities 
Siting, construction, operation, and 

decommissioning of nuclear fuel 
reprocessing facilities. 

D3 Uranium Enrichment Facilities 
Siting, construction, operation, and 

decommissioning of uranium enrichment 
facilities. 

D4 Reactors 
Siting, construction, operation, and 

decommissioning of power reactors, nuclear 
material production reactors, and test and 
research reactors. 

D5 [Reserved] 

D6 [Reserved] 

D7 Contracts, Policies, and Marketing and 
Allocation Plans for Electric Power 

Establishment and implementation of 
contracts, policies, and marketing and 
allocation plans related to electric power 
acquisition that involve (1) The 
interconnection of, or acquisition of power 
from, new generation resources greater than 
50 average megawatts; (2) changes in the 
normal operating limits of generation 
resources greater than 50 average megawatts; 
or (3) service to discrete new loads of 10 
average megawatts or more over a 12-month 
period. 

D8 Import or Export of Natural Gas 
Involving Major New Facilities 

Approvals or disapprovals of 
authorizations to import or export natural gas 
under section 3 of the Natural Gas Act 
involving construction of major new natural 
gas pipelines or related facilities (such as 
liquefied natural gas terminals and 

regasification or storage facilities) or 
significant expansions and modifications of 
existing pipelines or related facilities. 

D9 Import or Export of Natural Gas 
Involving Major Operational Change 

Approvals or disapprovals of 
authorizations to import or export natural gas 
under section 3 of the Natural Gas Act 
involving major operational changes (such as 
a major increase in the quantity of liquefied 
natural gas imported or exported). 

D10 Treatment, Storage, and Disposal 
Facilities for High-Level Waste and Spent 
Nuclear Fuel 

Siting, construction, operation, and 
decommissioning of major treatment, storage, 
and disposal facilities for high-level waste 
and spent nuclear fuel, including geologic 
repositories, but not including onsite 
replacement or upgrades of storage facilities 
for spent nuclear fuel at DOE sites where 
such replacement or upgrade would not 
result in increased storage capacity. 

D11 Waste Disposal Facilities for 
Transuranic Waste 

Siting, construction or expansion, and 
operation of disposal facilities for transuranic 
(TRU) waste and TRU mixed waste (TRU 
waste also containing hazardous waste as 
designated in 40 CFR part 261). 

D12 Incinerators 

Siting, construction, and operation of 
incinerators, other than research and 
development incinerators or incinerators for 
nonhazardous solid waste (as designated in 
40 CFR 261.4(b)). 

[FR Doc. 2011–25413 Filed 10–12–11; 8:45 am] 
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names, correspondence containing 
comments, and any documents 
submitted with the comments. 

Do not submit to http://
www.regulations.gov information for 
which disclosure is restricted by statute, 
such as trade secrets and commercial or 
financial information (hereinafter 
referred to as Confidential Business 
Information (‘‘CBI’’)). Comments 
submitted through http://
www.regulations.gov cannot be claimed 
as CBI. Comments received through the 
website will waive any CBI claims for 
the information submitted. For 
information on submitting CBI, see the 
Confidential Business Information 
section. 

DOE processes submissions made 
through http://www.regulations.gov 
before posting. Normally, comments 
will be posted within a few days of 
being submitted. However, if large 
volumes of comments are being 
processed simultaneously, your 
comment may not be viewable for up to 
several weeks. Please keep the comment 
tracking number that 
www.regulations.gov provides after you 
have successfully uploaded your 
comment. 

Submitting comments via email, hand 
delivery/courier, or postal mail. 
Comments and documents submitted 
via email, hand delivery/courier, or 
postal mail also will be posted to http:// 
www.regulations.gov. If you do not want 
your personal contact information to be 
publicly viewable, do not include it in 
your comment or any accompanying 
documents. Instead, provide your 
contact information on a cover letter. 
Include your first and last names, email 
address, telephone number, and 
optional mailing address. The cover 
letter will not be publicly viewable as 
long as it does not include any 
comments. 

Include contact information each time 
you submit comments, data, documents, 
and other information to DOE. If you 
submit via postal mail or hand delivery/ 
courier, please provide all items on a 
CD, if feasible. It is not necessary to 
submit printed copies. No telefacsimiles 
(faxes) will be accepted. 

Comments, data, and other 
information submitted to DOE 
electronically should be provided in 
PDF (preferred), Microsoft Word or 
Excel, WordPerfect, or text (ASCII) file 
format. Provide documents that are not 
secured, written in English, and free of 
any defects or viruses. Documents 
should not contain special characters or 
any form of encryption and, if possible, 
they should carry the electronic 
signature of the author. 

Campaign form letters. Please submit 
campaign form letters by the originating 
organization in batches of between 50 to 
500 form letters per PDF or as one form 
letter with a list of supporters’ names 
compiled into one or more PDFs. This 
reduces comment processing and 
posting time. 

Confidential Business Information. 
According to 10 CFR 1004.11, any 
person submitting information that he 
or she believes to be confidential and 
exempt by law from public disclosure 
should submit via email, postal mail, or 
hand delivery/courier two well-marked 
copies: One copy of the document 
marked confidential including all the 
information believed to be confidential, 
and one copy of the document marked 
‘‘non-confidential’’ with the information 
believed to be confidential deleted. 
Submit these documents via email or on 
a CD, if feasible. DOE will make its own 
determination about the confidential 
status of the information and treat it 
according to its determination. 

It is DOE’s policy that all comments 
may be included in the public docket, 
without change and as received, 
including any personal information 
provided in the comments (except 
information deemed to be exempt from 
public disclosure). 

DOE considers public participation to 
be a very important part of the process 
for developing energy conservation 
standards. DOE actively encourages the 
participation and interaction of the 
public during the comment period in 
each stage of the rulemaking process. 
Interactions with and between members 
of the public provide a balanced 
discussion of the issues and assist DOE 
in the rulemaking process. Anyone who 
wishes to be added to the DOE mailing 
list to receive future notices and 
information about this process or would 
like to request a public meeting should 
contact Appliance and Equipment 
Standards Program staff at (202) 287– 
1445 or via email at 
ApplianceStandardsQuestions@
ee.doe.gov. 

Signing Authority 
This document of the Department of 

Energy was signed on February 25, 
2020, by Alexander N. Fitzsimmons, 
Deputy Assistant Secretary for Energy 
Efficiency, Energy Efficiency and 
Renewable Energy, pursuant to 
delegated authority from the Secretary 
of Energy. That document with the 
original signature and date is 
maintained by DOE. For administrative 
purposes only, and in compliance with 
requirements of the Office of the Federal 
Register, the undersigned DOE Federal 
Register Liaison Officer has been 

authorized to sign and submit the 
document in electronic format for 
publication, as an official document of 
the Department of Energy. This 
administrative process in no way alters 
the legal effect of this document upon 
publication in the Federal Register. 

Signed in Washington, DC, on April 22, 
2020. 
Treena V. Garrett, 
Federal Register Liaison Officer, U.S. 
Department of Energy. 
[FR Doc. 2020–08851 Filed 4–30–20; 8:45 am] 

BILLING CODE 6450–01–P 

DEPARTMENT OF ENERGY 

10 CFR Part 1021 

[DOE–HQ–2020–0017] 

RIN 1990–AA49 

National Environmental Policy Act 
Implementing Procedures 

AGENCY: Office of the General Counsel, 
Department of Energy. 
ACTION: Notice of proposed rulemaking 
and request for comment. 

SUMMARY: The U.S. Department of 
Energy (DOE or the Department) 
proposes to update its National 
Environmental Policy Act (NEPA) 
implementing procedures regarding 
authorizations issued under section 3 of 
the Natural Gas Act. These changes will 
improve the efficiency of the DOE 
decision-making process by saving time 
and money in the NEPA review process 
and eliminating unnecessary 
environmental documentation. DOE 
invites public comments on the 
proposed changes. 
DATES: Comments must be received by 
(or, if mailed, postmarked by) June 1, 
2020 to ensure consideration. 
ADDRESSES: Documents relevant to this 
rulemaking are posted on the Federal 
eRulemaking Portal at https://
www.regulations.gov (Docket: DOE–HQ– 
2020–0017). Documents posted to this 
docket include: This notice of proposed 
rulemaking; DOE’s ‘‘Technical Support 
Document’’ which provides additional 
information; and a ‘‘redline/strikeout’’ 
(markup) file of affected sections of the 
DOE NEPA regulations indicating the 
changes proposed in this proposed rule. 

Submit comments, labeled ‘‘DOE 
NEPA/NG Procedures, RIN 1990– 
AA49,’’ by one of the following 
methods: 

1. Federal eRulemaking Portal: 
https://www.regulations.gov. Follow the 
online instructions for submitting 
comments electronically. This 

VerDate Sep<11>2014 08:06 May 01, 2020 Jkt 250001 PO 00000 Frm 00015 Fmt 4702 Sfmt 4702 E:\FR\FM\01MYP1.SGM 01MYP1



25341 Federal Register / Vol. 85, No. 85 / Friday, May 1, 2020 / Proposed Rules 

1 15 U.S.C. 717b. 
2 42 U.S.C. 4321 et seq. 
3 EPACT 1992, Public Law 102–486. 

4 See Dep’t of Transp. v. Pub. Citizen, 541 U.S. 
752 (2004); Sierra Club v. Fed. Energy Regulatory 
Comm’n, 827 F.3d 36 (D.C. Cir. 2016). 

5 See, e.g., Freeport LNG Expansion L.P., et al., 
DOE/FE Order No. 3282–C, FE Docket No. 10–161– 
LNG, Final Opinion and Order Granting Long-Term, 
Multi-Contract Authorization to Export Liquefied 
Natural Gas by Vessel from the Freeport LNG 
Terminal on Quintana Island, Texas, to Non-Free 
Trade Agreement Nations, at 23 (Nov. 14, 2014) 
(‘‘Export occurs when the LNG is delivered to the 
flange of the LNG export vessel.’’) (citing Dow 
Chem. Co., DOE/FE Order No. 2859, FE Docket No. 
10–57–LNG, Order Granting Blanket Authorization 
to Export Liquefied Natural Gas, at 1 (Oct. 5, 2010)). 

6 This scope of analysis is also consistent with 
decisions in recent years of the U.S. Court of 
Appeal for the District of Columbia Circuit (D.C. 
Circuit), which recognized that DOE ‘‘maintains 
exclusive jurisdiction over the export of natural gas 
as a commodity.’’ Sierra Club v. Fed. Energy 
Regulatory Comm’n, 827 F.3d 36, 40 (2016). 
Specifically, the D.C. Circuit observed that the 
Federal Energy Regulatory Commission (FERC) has 
an obligation to comply with the NGA and NEPA 
with respect to its decisions to authorize the 
construction of LNG terminals, whereas DOE has an 
independent obligation ‘‘to consider the 
environmental impacts of its export authorization 
decision under NEPA and determine whether it 
satisfied the Natural Gas Act’s ‘public interest’ 
test.’’ Sierra Club v. U.S. Dep’t of Energy, 867 F.3d 
189, 192 (D.C. Cir. 2017). 

7 See U.S. Dep’t of Energy, Life Cycle Greenhouse 
Gas Perspective on Exporting Liquefied Natural Gas 
From the United States, 79 FR 32260 (June 4, 2014) 
(LCA GHG Report). 

8 See U.S. Dep’t of Energy, Life Cycle Greenhouse 
Gas Perspective on Exporting Liquefied Natural Gas 
From the United States; Notice of Availability of 
Report Entitled Life Cycle Greenhouse Gas 
Perspective on Exporting Liquefied Natural Gas 
From the United States: 2019 Update and Request 
for Comments, 84 FR 49278 (Sept. 19, 2019) (LCA 
GHG Update). 

9 See, e.g., U.S. Dep’t of Energy, Life Cycle 
Greenhouse Gas Perspective on Exporting Liquefied 
Natural Gas From the United States: 2019 Update— 
Response to Comments, 85 FR 72, 78, 85 (Jan. 2, 
2020). 

10 There are three levels of NEPA review 
established in the Council on Environmental 
Quality’s (CEQ’s) NEPA implementing regulations 
(40 CFR parts 1500–1508)—categorical exclusion, 
environmental assessment (EA), and environmental 
impact statement (EIS)—each involving different 
levels of information and analysis. 

11 See 10 CFR 1021.410 and subpart D. 
12 See Dep’t of Transp. v. Pub. Citizen, 541 U.S. 

752 (2004); Sierra Club v. Fed. Energy Regulatory 
Comm’n, 827 F.3d 36 (D.C. Cir. 2016). 

rulemaking is assigned Docket: DOE– 
HQ–2020–0017. 

2. Postal Mail: Mail comments to 
Office of NEPA Policy and Compliance 
(GC–54), ATTN: NEPA/NG Procedures 
(RIN 1990–AA49), U.S. Department of 
Energy, 1000 Independence Avenue 
SW, Washington, DC 20585. Because 
security screening may delay mail sent 
through the U.S. Postal Service, DOE 
encourages electronic submittal of 
comments through the Federal 
eRulemaking Portal. 
FOR FURTHER INFORMATION CONTACT: For 
questions concerning how to comment 
on this proposed rule, contact Yardena 
Mansoor, Office of NEPA Policy and 
Compliance, at DOE-NEPA- 
Rulemaking@hq.doe.gov or 800–472– 
2756. For detailed information on 
submitting comments, see ‘‘How may 
the public comment on DOE’s proposed 
changes?’’. 
SUPPLEMENTARY INFORMATION: DOE is 
responsible for authorizing exports of 
domestically produced natural gas to 
foreign countries under section 3 of the 
Natural Gas Act (NGA).1 Section 3(a) of 
the NGA requires DOE to issue an order 
authorizing natural gas exports unless it 
finds that such an order ‘‘will not be 
consistent with the public interest.’’ 
DOE complies with NEPA 2 before 
reaching a final decision on applications 
to export natural gas to countries with 
which the United States does not have 
a free trade agreement requiring national 
treatment for trade in natural gas (non- 
FTA countries). 

DOE authorization also is required for 
imports of natural gas under section 3(a) 
of the NGA. However, section 3(c) of the 
NGA was amended by section 201 of the 
Energy Policy Act of 1992 3 to require 
that applications to authorize the import 
of natural gas (as well as the export of 
natural gas to FTA countries) be 
‘‘deemed consistent with the public 
interest, and . . . granted without 
modification or delay.’’ This 
requirement leaves DOE with no 
discretion in its approvals of natural gas 
imports, as they are deemed to be in the 
public interest. Accordingly, DOE 
proposes to remove the reference to 
authorizations to import natural gas 
from its NEPA regulations consistent 
with the legal principle that an agency 
is not required to prepare a NEPA 
analysis when it has no discretion in its 
action. 

In addition, with regard to 
authorizations for export to non-FTA 
countries, DOE proposes to revise its 
regulations consistent with the legal 

principle that potential environmental 
effects considered under NEPA do not 
include effects that the agency has no 
authority to prevent, because they 
would not have a sufficiently close 
causal connection to the proposed 
action.4 Here, DOE’s proposed action is 
authorization of natural gas exports. 

The statutory term ‘‘export’’ is not 
defined in the NGA. In adjudications 
under NGA section 3(a), however, DOE 
has construed an ‘‘export’’ of LNG from 
the United States as occurring ‘‘when 
the LNG is delivered to the flange of the 
LNG export vessel.’’ 5 To ensure that 
DOE’s NEPA regulations are consistent 
with this longstanding practice, DOE 
will focus exclusively on NEPA review 
of potential environmental impacts 
resulting from actions occurring at or 
after the point of export.6 

Additionally, this proposed 
rulemaking is consistent with two life 
cycle analyses (LCAs) that DOE 
commissioned to calculate the life cycle 
greenhouse gas (GHG) emissions for 
LNG exported from the United States. 
DOE commissioned both the original 
LCA GHG Report, published in 2014,7 
and an updated LCA GHG Report, 
published in 2019,8 to evaluate 

environmental aspects of the LNG 
export chain under NGA section 3(a). 
Both Reports concluded that the use of 
U.S. LNG exports for power production 
in European and Asian markets will not 
increase global GHG emissions from a 
life cycle perspective, when compared 
to regional coal extraction and 
consumption for power production.9 
DOE has used these Reports to support 
its public interest determination 
regarding a proposed export. These 
Reports are not, however, part of DOE’s 
NEPA reviews because the regasification 
and ultimate burning of LNG in foreign 
countries are beyond the scope of DOE’s 
NEPA review. 

What parts of DOE’s current NEPA 
regulations does DOE propose to 
amend? 

DOE’s current NEPA regulations list 
classes of actions for each level of NEPA 
review.10 Five of these classes regard 
applications to import or export natural 
gas to a non-FTA country. There are two 
categorical exclusions: B5.7 (Import or 
export of natural gas, with operational 
changes) and B5.8 (Import or export of 
natural gas, with new cogeneration 
powerplant); one class of actions 
normally requiring an EA: C13 (Import 
or export natural gas involving minor 
new construction); and two classes of 
action normally requiring an EIS: D8 
(Import or export of natural gas 
involving major new facilities) and D9 
(Import or export of natural gas 
involving major operational change).11 

What changes does DOE propose? 
DOE proposes to revise the classes of 

action in its NEPA regulations regarding 
authorizations under section 3 of the 
NGA consistent with the legal principle 
enunciated in Public Citizen and Sierra 
Club 12 that potential environmental 
effects considered under NEPA do not 
include effects that the agency has no 
authority to prevent. DOE’s authority 
under Section 3 of the NGA is limited 
to authorization of exports of natural 
gas. Therefore, DOE need not review 
potential environmental impacts 
associated with the construction or 
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13 15 U.S.C. 717b(c). 
14 40 CFR 1506.1 and 10 CFR 1021.211. 

operation of natural gas export facilities 
because DOE lacks authority to approve 
the construction or operation of those 
facilities. DOE’s review is properly 
focused on potential environmental 
impacts resulting from the exercise of its 
NGA section 3 authority. These impacts 
occur at or after the point of export. 

Accordingly, DOE proposes to revise 
the scope of categorical exclusion B5.7 
by deleting the reference to operation of 
natural gas facilities. The revised B5.7 
would include a new statement that the 
scope includes any ‘‘associated 
transportation of natural gas by marine 
vessel,’’ which is the only source of 
potential environmental impacts 
associated with DOE’s decision 
regarding authorizations under section 3 
of the NGA. Based on prior NEPA 
reviews and technical reports, DOE has 
determined that transport of natural gas 
by marine vessel normally does not pose 
the potential for significant 
environmental impacts. (See Technical 
Support Document.) 

DOE also proposes to remove the 
reference to import authorizations from 
B5.7 because section 3(c) of the Natural 
Gas Act directs that authorization 
requests to import natural gas ‘‘shall be 
granted without modification or delay.’’ 
DOE is not required to prepare NEPA 
analysis when it has no discretion in its 
action.13 

Finally, DOE proposes to remove and 
reserve categorical exclusion B5.8 and 
classes of action C13, D8, and D9. These 
would no longer be needed with the 
proposed changes to categorical 
exclusion B5.7. 

How does DOE make a categorical 
exclusion determination? 

The proposed revision to B5.7 would 
be subject to the same conditions as 
other categorical exclusions listed in 
appendix B to subpart D of DOE’s NEPA 
regulations. Before a proposed action 
such as an export authorization may be 
categorically excluded, DOE must 
determine in accordance with 10 CFR 
1021.410(b) that: (1) The proposed 
action fits within a categorical exclusion 
listed in appendix A or B to subpart D; 
(2) there are no extraordinary 
circumstances related to the proposal 
that may affect the significance of the 
environmental impacts of the proposed 
action; and (3) the proposal has not been 
segmented to meet the definition of a 
categorical exclusion, there are no 
connected or related actions with 
cumulatively significant impacts and 
the proposed action is not precluded as 
an impermissible interim action.14 

In addition, to fit within a class of 
actions in appendix B (including B5.7), 
a proposed action must satisfy certain 
conditions known as ‘‘integral 
elements’’ (appendix B, paragraphs (1) 
through (5)). These conditions ensure 
that a proposed action would not have 
the potential to cause significant 
environmental impacts—for example, 
due to a threatened violation of 
applicable environmental, safety, and 
health requirements, or by disturbing 
hazardous substances such that there 
would be uncontrolled or unpermitted 
releases. 

How may the public comment on DOE’s 
proposed changes? 

DOE invites interested persons to 
participate in this proposed rulemaking 
by submitting comments on the 
proposed rule and on the supporting 
information for proposed changes set 
forth in the preamble and the Technical 
Support Document, including on 
industry experience with marine 
transport of natural gas. As appropriate, 
comments should refer to the specific 
section of the proposed rule to which 
the comment applies, identify a 
comment as a general comment, or 
identify a comment as a new proposal. 

DOE will consider all timely 
comments received in response to this 
notice of proposed rulemaking. 

Comments may be submitted by one 
of the methods in the ADDRESSES section 
of this proposed rule. Comments 
received will be included in the 
administrative record and will be made 
available online at https://
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
specifically identified as Confidential 
Business Information (CBI) or other 
information whose disclosure is 
restricted by statute. Information that 
you consider to be CBI or otherwise 
protected should be submitted by mail, 
not through https://
www.regulations.gov. If you submit 
information that you believe to be 
exempt by law from public disclosure, 
you should mail one complete copy, as 
well as one copy from which the 
information claimed to be exempt by 
law from public disclosure has been 
redacted. Please include written 
justification as to why the redacted 
information is exempt from disclosure. 
DOE is responsible for the final 
determination with regard to disclosure 
or nondisclosure of the information and 
for treating it accordingly under the 
DOE Freedom of Information Act 
regulations (10 CFR 1004.11). 

The Federal eRulemaking Portal is an 
‘‘anonymous access’’ system, which 

means DOE will not know your contact 
information unless you provide it. If you 
choose not to provide contact 
information and DOE cannot read your 
comment due to technical difficulties, 
DOE may not be able to consider your 
comment. Electronic files should avoid 
the use of special characters and any 
form of encryption, and be free of any 
defects or viruses. 

Procedural Requirements 

A. Review Under Executive Order 12866 

This proposed rule has been 
determined not to be a significant 
regulatory action under E.O. 12866, 
‘‘Regulatory Planning and Review,’’ 58 
FR 51735 (October 4, 1993). 
Accordingly, this action was not subject 
to review under that Executive Order by 
the Office of Information and Regulatory 
Affairs (OIRA) of the Office of 
Management and Budget (OMB). 

B. Review Under National 
Environmental Policy Act 

The requirements for Federal agencies 
to establish NEPA implementing 
procedures are set forth in the CEQ 
regulations at 40 CFR 1505.1 and 40 
CFR 1507.3. DOE NEPA procedures 
assist the Department in the fulfillment 
of its responsibilities under NEPA but 
are not final determinations of the level 
of NEPA analysis required for particular 
actions. The CEQ regulations do not 
require agencies to prepare a NEPA 
analysis before establishing or updating 
agency procedures for implementing 
NEPA. DOE has determined that the 
proposed revision would not have a 
significant effect on the environment 
because it would not authorize any 
activity or commit resources to a project 
that may affect the environment. 
Therefore, DOE does not intend to 
conduct a NEPA analysis of these 
proposed regulations. 

C. Review Under Regulatory Flexibility 
Act 

The Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) requires preparation 
of an initial regulatory flexibility 
analysis for any rule that by law must 
be proposed for public comment, unless 
the agency certifies that the rule, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities. As required by 
E.O. 13272, ‘‘Proper Consideration of 
Small Entities in Agency Rulemaking,’’ 
67 FR 53461 (August 16, 2002), DOE 
published procedures and policies on 
February 19, 2003, to ensure that the 
potential impacts of its rules on small 
entities are properly considered during 
the rulemaking process (68 FR 7990). 
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DOE has made its procedures and 
policies available on the Office of the 
General Counsel’s website: https://
energy.gov/gc. 

DOE has reviewed this proposed rule 
under the provisions of the Regulatory 
Flexibility Act and the procedures and 
policies published on February 19, 
2003. The proposed rule would not 
directly regulate small entities. The 
proposed revisions to 10 CFR part 1021 
would revise the scope of categorical 
exclusion B5.7 by removing reference to 
operation of natural gas facilities and 
adding ‘‘transportation of natural gas by 
marine vessel.’’ The proposed revisions 
would also focus on the export of 
natural gas because imports are deemed 
by law to be in the public interest. The 
proposal is intended to appropriately 
focus DOE’s NEPA analysis for natural 
gas export applications, and does not 
impose any new requirements on small 
entities. DOE anticipates that the rule 
could reduce the burden on applicants 
for conducting environmental reviews. 

On the basis of the foregoing, DOE 
certifies that this proposed rule, if 
adopted, would not have a significant 
economic impact on a substantial 
number of small entities. Accordingly, 
DOE has not prepared a regulatory 
flexibility analysis for this proposed 
rulemaking. DOE’s certification and 
supporting statement of factual basis 
will be provided to the Chief Counsel 
for Advocacy of the Small Business 
Administration pursuant to 5 U.S.C. 
605(b). 

D. Review Under Paperwork Reduction 
Act 

This proposed rulemaking will 
impose no new information or record- 
keeping requirements. Accordingly, 
OMB clearance is not required under 
the Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). 

E. Review Under Unfunded Mandates 
Reform Act of 1995 

The Unfunded Mandates Reform Act 
of 1995 (Pub. L. 104–4) generally 
requires Federal agencies to examine 
closely the impacts of regulatory actions 
on state, local, and tribal governments. 
Subsection 101(5) of title I of that law 
defines a Federal intergovernmental 
mandate to include any regulation that 
would impose upon state, local, or tribal 
governments an enforceable duty, 
except a condition of Federal assistance 
or a duty arising from participating in a 
voluntary Federal program. Title II of 
that law requires each Federal agency to 
assess the effects of Federal regulatory 
actions on state, local, and tribal 
governments, in the aggregate, or to the 
private sector, other than to the extent 

such actions merely incorporate 
requirements specifically set forth in a 
statute. Section 202 of that title requires 
a Federal agency to perform a detailed 
assessment of the anticipated costs and 
benefits of any rule that includes a 
Federal mandate which may result in 
costs to state, local, or tribal 
governments, or to the private sector, of 
$100 million or more in any one year 
(adjusted annually for inflation) (2 
U.S.C. 1532(a) and (b)). Section 204 of 
that title requires each agency that 
proposes a rule containing a significant 
Federal intergovernmental mandate to 
develop an effective process for 
obtaining meaningful and timely input 
from elected officers of state, local, and 
tribal governments (2 U.S.C. 1534). 

The proposed rule would amend 
DOE’s existing regulations governing 
compliance with NEPA to update DOE’s 
regulations consistent with controlling 
legal principle. The proposed rule 
would not result in the expenditure by 
state, local, and tribal governments in 
the aggregate, or by the private sector, of 
$100 million or more in any one year. 
Accordingly, no assessment or analysis 
is required under the Unfunded 
Mandates Reform Act of 1995. 

F. Review Under Treasury and General 
Government Appropriations Act, 1999 

Section 654 of the Treasury and 
General Government Appropriations 
Act, 1999 (Pub. L. 105–277) requires 
Federal agencies to issue a Family 
Policymaking Assessment for any 
proposed rule that may affect family 
well-being. The proposed rule would 
not have any impact on the autonomy 
or integrity of the family as an 
institution. Accordingly, DOE has 
concluded that it is not necessary to 
prepare a Family Policymaking 
Assessment. 

G. Review Under Executive Order 13132 

E.O. 13132, ‘‘Federalism,’’ 64 FR 
43255 (August 4, 1999), imposes certain 
requirements on agencies formulating 
and implementing policies or 
regulations that preempt state law or 
that have federalism implications. 
Agencies are required to examine the 
constitutional and statutory authority 
supporting any action that would limit 
the policymaking discretion of the states 
and carefully assess the necessity for 
such actions. DOE has examined this 
proposed rule and has determined that 
it would not preempt state law and 
would not have a substantial direct 
effect on the states, on the relationship 
between the national government and 
the states, or on the distribution of 
power and responsibilities among the 

various levels of government. No further 
action is required by E.O. 13132. 

H. Review Under Executive Order 12988 
With respect to the review of existing 

regulations and the promulgation of 
new regulations, section 3(a) of E.O. 
12988, ‘‘Civil Justice Reform,’’ 61 FR 
4729 (February 7, 1996), imposes on 
Executive agencies the general duty to 
adhere to the following requirements: 
(1) Eliminate drafting errors and 
ambiguity; (2) write regulations to 
minimize litigation; and (3) provide a 
clear legal standard for affected conduct 
rather than a general standard and 
promote simplification and burden 
reduction. With regard to the review 
required by section 3(a), section 3(b) of 
E.O. 12988 specifically requires that 
Executive agencies make every 
reasonable effort to ensure that the 
regulation: (1) Clearly specifies the 
regulation’s preemptive effect, if any; (2) 
clearly specifies any effect on existing 
Federal law or regulation; (3) provides 
a clear legal standard for affected 
conduct while promoting simplification 
and burden reduction; (4) specifies the 
retroactive effect, if any; (5) adequately 
defines key terms; and (6) addresses 
other important issues affecting clarity 
and general draftsmanship under any 
guidelines issued by the Attorney 
General. Section 3(c) of E.O. 12988 
requires Executive agencies to review 
regulations in light of applicable 
standards in section 3(a) and section 
3(b) to determine whether they are met 
or it is unreasonable to meet one or 
more of them. DOE has completed the 
required review and determined that, to 
the extent permitted by law, the 
proposed rule meets the relevant 
standards of E.O. 12988. 

I. Review Under Treasury and General 
Government Appropriations Act, 2001 

The Treasury and General 
Government Appropriations Act, 2001 
(44 U.S.C. 3516 note) provides for 
agencies to review most disseminations 
of information to the public under 
guidelines established by each agency 
pursuant to general guidelines issued by 
OMB. 

OMB’s guidelines were published at 
67 FR 8452 (February 22, 2002), and 
DOE’s guidelines were published at 67 
FR 62446 (October 7, 2002). DOE has 
reviewed this proposed rule under the 
OMB and DOE guidelines and has 
concluded that it is consistent with 
applicable policies in those guidelines. 

J. Review Under Executive Order 13211 
Executive Order 13211, ‘‘Actions 

Concerning Regulations That 
Significantly Affect Energy Supply, 
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Distribution, or Use,’’ 66 FR 28355 (May 
22, 2001), requires Federal agencies to 
prepare and submit to OMB a Statement 
of Energy Effects for any proposed 
significant energy action. A ‘‘significant 
energy action’’ is defined as any action 
by an agency that promulgated or is 
expected to lead to promulgation of a 
final rule, and that: (1)(i) Is a significant 
regulatory action under E.O. 12866, or 
any successor order, and (ii) is likely to 
have a significant adverse effect on the 
supply, distribution, or use of energy; or 
(2) is designated by the Administrator of 
OIRA as a significant energy action. For 
any proposed significant energy action, 
the agency must give a detailed 
statement of any adverse effects on 
energy supply, distribution, or use 
should the proposal be implemented, 
and of reasonable alternatives to the 
action and their expected benefits on 
energy supply, distribution, and use. 
This regulatory action would not have a 
significant adverse effect on the supply, 
distribution, or use of energy, and is 
therefore not a significant energy action. 
Accordingly, DOE has not prepared a 
Statement of Energy Effects. 

K. Review Under Executive Order 12630 
DOE has determined pursuant to E.O. 

12630, ‘‘Governmental Actions and 
Interference with Constitutionally 
Protected Property Rights,’’ 53 FR 8859 
(March 18, 1988), that this proposed 
rule would not result in any takings that 
might require compensation under the 
Fifth Amendment to the United States 
Constitution. 

L. Review Under Executive Orders 
13771 and 13777 

On January 30, 2017, the President 
issued E.O. 13771, ‘‘Reducing 
Regulation and Controlling Regulatory 
Costs.’’ E.O. 13771 states that the policy 
of the executive branch is to be prudent 
and financially responsible in the 
expenditure of funds, from both public 
and private sources. E.O. 13771 states 
that it is essential to manage the costs 
associated with the governmental 
imposition of private expenditures 
required to comply with Federal 
regulations. 

Additionally, on February 24, 2017, 
the President issued E.O. 13777, 
‘‘Enforcing the Regulatory Reform 
Agenda.’’ E.O. 13777 requires the head 
of each agency to designate an agency 
official as its Regulatory Reform Officer 
(RRO). Each RRO oversees the 
implementation of regulatory reform 
initiatives and policies to ensure that 
agencies effectively carry out regulatory 
reforms, consistent with applicable law. 
Further, E.O. 13777 requires the 
establishment of a regulatory task force 

at each agency. The regulatory task force 
is required to make recommendations to 
the agency head regarding the repeal, 
replacement, or modification of existing 
regulations, consistent with applicable 
law. At a minimum, each regulatory 
reform task force must attempt to 
identify regulations that: 

(i) Eliminate jobs, or inhibit job 
creation; 

(ii) Are outdated, unnecessary, or 
ineffective; 

(iii) Impose costs that exceed benefits; 
(iv) Create a serious inconsistency or 

otherwise interfere with regulatory 
reform initiatives and policies; 

(v) Are inconsistent with the 
requirements of Information Quality 
Act, or the guidance issued pursuant to 
that Act, in particular those regulations 
that rely in whole or in part on data, 
information, or methods that are not 
publicly available or that are 
insufficiently transparent to meet the 
standard for reproducibility; or 

(vi) Derive from or implement 
Executive Orders or other Presidential 
directives that have been subsequently 
rescinded or substantially modified. 

DOE initially concludes that this 
rulemaking is consistent with the 
directives set forth in these Executive 
Orders. This proposed rule would 
update and improve efficiency in DOE’s 
implementation of NEPA by 
appropriately focusing DOE’s NEPA 
analysis for natural gas export 
applications and eliminating certain 
requirements of its existing regulations 
that are unnecessary. 

Approval of the Office of the Secretary 

The Secretary of Energy has approved 
publication of this notice of proposed 
rulemaking. 

List of Subjects in 10 CFR Part 1021 

Environmental impact statements. 

Signing Authority 

This document of the Department of 
Energy was signed on April 16, 2020, by 
William S. Cooper III, General Counsel, 
pursuant to delegated authority from the 
Secretary of Energy. That document 
with the original signature and date is 
maintained by DOE. For administrative 
purposes only, and in compliance with 
requirements of the Office of the Federal 
Register, the undersigned DOE Federal 
Register Liaison Officer has been 
authorized to sign and submit the 
document in electronic format for 
publication, as an official document of 
the Department of Energy. This 
administrative process in no way alters 
the legal effect of this document upon 
publication in the Federal Register. 

Signed in Washington, DC, on April 17, 
2020. 

Treena V. Garrett, 
Federal Register Liaison Officer, U.S. 
Department of Energy. 

For the reasons stated in the 
preamble, DOE is proposing to amend 
part 1021 of Chapter X of Title 10 of the 
Code of Federal Regulations as set forth 
below: 

PART 1021—NATIONAL 
ENVIRONMENTAL POLICY ACT 
IMPLEMENTING PROCEDURES 

■ 1. The authority citation for part 1021 
continues to read as follows: 

Authority: 42 U.S.C. 7101 et seq.; 42 U.S.C. 
4321 et seq.; 50 U.S.C. 2401 et seq. 

■ 2. Appendix B to subpart D of part 
1021 is amended by: 
■ a. Revising section B5.7; and 
■ b. Removing and reserving section 
B5.8. 

The revision reads as follows: 

APPENDIX B TO SUBPART D OF 
PART 1021—CATEGORICAL 
EXCLUSIONS APPLICABLE TO 
SPECIFIC AGENCY ACTIONS 

* * * * * 
B5. * * * 

* * * * * 
B5.7 Export of natural gas and associated 

transportation by marine vessel 
Approvals or disapprovals of new 

authorizations or amendments of existing 
authorizations to export natural gas under 
section 3 of the Natural Gas Act and any 
associated transportation of natural gas by 
marine vessel. 

B5.8 [Removed and Reserved]. 

* * * * * 

APPENDIX C TO SUBPART D OF 
PART 1021—CLASSES OF ACTIONS 
THAT NORMALLY REQUIRE EAs BUT 
NOT NECESSARILY EISs 

C13 [Removed and Reserved] 

■ 3. Remove and reserve section C13. 

APPENDIX D TO SUBPART D OF 
PART 1021—CLASSES OF ACTIONS 
THAT NORMALLY REQUIRE EISs 

D8 and D9 [Removed and Reserved] 

■ 4. Remove and reserve sections D8 
and D9. 
[FR Doc. 2020–08511 Filed 4–30–20; 8:45 am] 

BILLING CODE 6450–01–P 
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1 15 U.S.C. 717b. Section 3(a) of the NGA requires 
DOE to issue an order authorizing natural gas 
exports unless it finds that such an order ‘‘will not 
be consistent with the public interest.’’ 

2 42 U.S.C. 4332(2)(C). 
3 40 CFR 1507.3. 
4 85 FR 43304 (July 16, 2020). 
5 10 CFR part 1021. 
6 Section 3(c) requires DOE to authorize 

applications for the export of natural gas to nations 
with which there is a free trade agreement (FTA 
countries), requiring that all such exports be 
‘‘deemed consistent with the public interest, and 
. . . granted without modification or delay.’’ 

7 40 CFR 1508.1(g); see also Dep’t of Transp. v. 
Pub. Citizen, 541 U.S. 752 (2004); Sierra Club v. 
Fed. Energy Regulatory Comm’n, 827 F.3d 36 (D.C. 
Cir. 2016). 

8 This scope of analysis is consistent with 
decisions in recent years of the United States Court 
of Appeals for the District of Columbia Circuit (D.C. 
Circuit), which recognize that DOE ‘‘maintains 
exclusive jurisdiction over the export of natural gas 
as a commodity.’’ Sierra Club v. Fed. Energy 
Regulatory Comm’n, 827 F.3d at 40. Specifically, 
the D.C. Circuit has observed that the Federal 
Energy Regulatory Commission (FERC) has an 
obligation to comply with the NGA and NEPA with 
respect to its decisions to authorize the construction 
of LNG terminals, whereas DOE has an independent 
obligation ‘‘to consider the environmental impacts 
of its export authorization decision under NEPA 
and determine whether it satisfie[s] the Natural Gas 
Act’s ‘public interest’ test.’’ Sierra Club v. U.S. 
Dep’t of Energy, 867 F.3d 189, 192 (D.C. Cir. 2017). 

9 DOE defines export activities as starting at the 
point of delivery to the export vessel, and extending 
to the territorial waters of the receiving country. 

10 Energy Policy Act of 1992, Public Law 102– 
486, 106 Stat. 2776 (Oct. 24, 1992). 

11 40 CFR 1501.1(a)(5), and 40 CFR 
1508.1(q)(1)(ii); 10 CFR 1021.104(b) (defining 
‘‘Actions’’ requiring NEPA review but specifically 
excluding ‘‘purely ministerial actions with regard to 

Continued 

DEPARTMENT OF ENERGY 

10 CFR Part 1021 

[DOE–HQ–2020–0017] 

RIN 1990–AA49 

National Environmental Policy Act 
Implementing Procedures 

AGENCY: Office of the General Counsel, 
Department of Energy. 
ACTION: Final rule. 

SUMMARY: The U.S. Department of 
Energy (DOE or the Department) is 
updating its National Environmental 
Policy Act (NEPA) implementing 
procedures pertaining to authorizations 
issued under the Natural Gas Act 
(NGA). These changes will improve the 
efficiency of the DOE decision-making 
process by saving time and expense in 
the NEPA compliance process and 
eliminating unnecessary environmental 
documentation for these actions that 
DOE has determined normally do not 
have significant effects. 
DATES: This final rule is effective 
January 4, 2021. 
ADDRESSES: Documents relevant to this 
rulemaking are posted on the Federal 
eRulemaking Portal at https://
beta.regulations.gov/ (Docket: DOE–HQ– 
2020–0017). Documents posted to this 
docket include: The Notice of Proposed 
Rulemaking issued on May 1, 2020 (85 
FR 25340); DOE’s May 2020 Technical 
Support Document, which provides 
additional information; a ‘‘redline/ 
strikeout’’ (markup) file of affected 
sections of the DOE NEPA regulations 
indicating the proposed changes; the 
comments received on the proposed 
changes; this final rule; and DOE’s 
November 2020 Technical Support 
Document. Documents related to this 
rulemaking also are available on DOE’s 
NEPA website at https://energy.gov/ 
nepa. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Mark J. Matarrese, Office of Fossil 
Energy, Mark.Matarrese@hq.doe.gov, 

202–586–0491; Edward Le Duc, Office 
of Assistant General Counsel for 
Environment, Edward.LeDuc@
hq.doe.gov, 202–586–4007. 
SUPPLEMENTARY INFORMATION: 

I. Background 
DOE is responsible for authorizing 

exports of domestically produced 
natural gas to foreign countries under 
section 3 of the NGA.1 NEPA requires 
agencies to consider the environmental 
impacts of proposed major Federal 
actions as part of their decision-making 
process.2 DOE must comply with 
NEPA’s requirement for an 
environmental review before reaching a 
final decision on applications to export 
natural gas to countries with which the 
United States does not have a free trade 
agreement requiring national treatment 
for trade in natural gas (non-FTA 
countries). 

The Council on Environmental 
Quality (CEQ) regulations (40 CFR parts 
1500–1508) implementing NEPA require 
agencies to develop their own NEPA 
implementing procedures, as necessary, 
to apply the CEQ regulations to their 
specific programs and decision-making 
processes.3 CEQ revised its NEPA 
regulations in July 2020.4 Through this 
rule, DOE is revising its NEPA 
regulations 5 consistent with the CEQ 
regulations that allow agencies to 
identify in their agency procedures 
categories of actions that normally do 
not have significant effects, and with the 
legal principle that potential 
environmental effects to be considered 
by an agency under NEPA do not 
include effects that the agency has no 
authority to prevent. 

In particular, DOE makes these 
revisions because (1) DOE is required by 
section 3(c) of the Natural Gas Act 6 to 
authorize liquefied natural gas (LNG) 
exports to FTA countries and lacks 
discretion with respect to such 
approvals and (2) DOE’s review of 

applications for LNG exports to non- 
FTA countries is limited to 
consideration of effects that are 
reasonably foreseeable and have a 
sufficiently close causal connection to 
the granting of the export 
authorization.7 As set forth below, DOE 
revises categorical exclusion (CX) B5.7 
to focus exclusively on the analysis of 
potential environmental impacts 
resulting from activities occurring at or 
after the point of export, which are 
within the scope of DOE’s export 
authorization authority under the NGA.8 
Such impacts begin at the point of 
export and are limited to the marine 
transport effects.9 

DOE authorization also is required for 
imports of natural gas under section 3(a) 
of the NGA. However, section 3(c) of the 
NGA was amended by section 201 of the 
Energy Policy Act of 1992 10 to require 
that applications to authorize the import 
of natural gas be ‘‘deemed consistent 
with the public interest, and . . . 
granted without modification or delay.’’ 
This requirement leaves DOE with no 
discretion in its approvals of LNG 
imports, as they are deemed to be in the 
public interest. Accordingly, DOE is 
removing the reference to authorizations 
to import natural gas from its NEPA 
regulations, consistent with the legal 
principle that an agency is not required 
to prepare a NEPA analysis when it has 
no discretion in its action.11 
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which DOE has no discretion,’’ such as ‘‘ministerial 
actions to implement congressionally mandated 
funding for actions not proposed by DOE and as to 
which DOE has no discretion’’); Dep’t of Transp. v. 
Pub. Citizen, 541 U.S. at 768–770; Sierra Club v. 
Fed. Energy Regulatory Comm’n, 827 F.3d at 40; 
Citizens Against Rails-to-Trails v. Surface Transp. 
Bd., 267 F.3d 1144, 1151 (D.C. Cir. 2001). 

12 There are three levels of NEPA review 
established in the (CEQ NEPA implementing 
regulations (40 CFR parts 1500–1508)—categorical 
exclusion, environmental assessment (EA), and 
environmental impact statement (EIS) each 
involving different levels of information and 
analysis. 

13 See 10 CFR part 1021, subpart D. 
14 40 CFR 1508.1(g)(2). 
15 Dep’t of Transp. v. Pub. Citizen, 541 U.S. 768– 

770; Sierra Club v. Fed. Energy Regulatory Comm’n, 
827 F.3d 40 (D.C. Cir. 2016). 

16 U.S. Dep’t of Energy, Technical Support 
Document, Notice of Final Rulemaking, National 
Environmental Policy Act Implementing Procedures 
(10 CFR part 1021) (Nov. 2020) [hereinafter 
Technical Support Document]. 

17 Supra note 11. 
18 10 CFR part 1021, subpart D, Appendix B, 

paragraphs (1) through (5). 
19 Dep’t of Energy, National Environmental Policy 

Act Implementing Procedures, Notice of Proposed 
Rulemaking and Request for Comment, 85 FR 25340 
(May 1, 2020). 

A. What parts of DOE’s NEPA 
regulations is DOE amending? 

DOE’s NEPA regulations list classes of 
actions normally associated with each 
level of NEPA review.12 This final rule 
revises the five classes of actions 
regarding applications to import or 
export natural gas to a non-FTA 
country. These are two CXs: B5.7 
(Import or export of natural gas, with 
operational changes) and B5.8 (Import 
or export of natural gas, with new 
cogeneration powerplant); one class of 
actions normally requiring an EA: C13 
(Import or export natural gas involving 
minor new construction); and two 
classes of action normally requiring an 
EIS: D8 (Import or export of natural gas 
involving major new facilities) and D9 
(Import or export of natural gas 
involving major operational change).13 

B. What revisions is DOE making? 
DOE is revising the classes of action 

in its NEPA regulations regarding 
authorizations under section 3 of the 
NGA for non-FTA countries, consistent 
with the CEQ regulations,14 and the 
legal principle enunciated in Public 
Citizen and Sierra Club 15 that potential 
environmental effects considered under 
NEPA do not include effects that the 
agency has no authority to prevent. 
DOE’s discretionary authority under 
Section 3 of the NGA is limited to the 
authorization of exports of natural gas to 
non-FTA countries. Therefore, DOE 
need not review potential 
environmental impacts associated with 
the construction or operation of natural 
gas export facilities because DOE lacks 
authority to approve the construction or 
operation of those facilities. DOE’s 
review is properly focused on potential 
environmental impacts resulting from 
the exercise of its NGA section 3 
authority. These potential impacts 
would occur at or after the point of 
export to non-FTA countries. 

Accordingly, DOE is revising the 
scope of CX B5.7 by deleting the 

reference to operation of natural gas 
facilities. The revised B5.7 includes a 
new statement that the scope includes 
any ‘‘associated transportation of 
natural gas by marine vessel,’’ which 
would be the only source of potential 
environmental impacts resulting from 
DOE’s decision regarding authorizations 
under section 3 of the NGA. Based on 
prior NEPA reviews and technical 
reports,16 DOE has determined that 
transport of natural gas by marine vessel 
normally does not pose the potential for 
significant environmental impacts. 

DOE also is removing the reference to 
import authorizations from B5.7 because 
section 3(c) of the NGA directs that 
authorization requests to import natural 
gas, as described in NGA section 3(b), 
‘‘shall be granted without modification 
or delay.’’ DOE is not required to 
prepare NEPA analysis when it has no 
discretion in its action.17 

Finally, DOE is removing and 
reserving CX B5.8 and classes of action 
C13, D8, and D9 because these actions 
are outside the scope of DOE’s authority 
or are covered by the revised CX B5.7. 

C. How does DOE make a CX 
determination? 

The revised CX B5.7 is subject to the 
same conditions as other CXs listed in 
appendix B to subpart D of DOE’s NEPA 
regulations. Before a proposed action 
such as an export authorization may be 
categorically excluded, DOE must 
review the proposed action in 
accordance with 10 CFR 1021.410 and 
determine that application of a CX is 
appropriate. 

In addition, to fit within a class of 
actions in appendix B (including B5.7), 
a proposed action must satisfy certain 
conditions known as ‘‘integral 
elements.’’ 18 These conditions ensure 
that a proposed action would not have 
the potential to cause significant 
environmental impacts—for example, 
due to a threatened violation of 
applicable environmental, safety, and 
health requirements. 

II. Comments Received and DOE’s 
Responses 

DOE invited interested persons to 
submit comments on the Notice of 
Proposed Rulemaking and supporting 
information during a public comment 
period that ended on June 1, 2020.19 

DOE received 16 comment letters from 
a number of parties, including 
environmental organizations, industry 
groups, and individuals. The Notice of 
Proposed Rulemaking and comments 
DOE received are available on the 
Federal eRulemaking Portal as described 
in the ADDRESSES section of this final 
rule. 

DOE has evaluated the comments it 
received. In this section, DOE discusses 
the relevant, substantive comments and 
provides its responses to those 
comments. Some commenters raised 
issues that are outside the scope of the 
Notice of Proposed Rulemaking, because 
they do not speak to DOE’s NEPA 
obligations or to the subject of the 
proposed rule. These issues include 
fossil energy extraction and use, 
construction of LNG pipelines and 
terminals, expanding use of renewable 
energy generally, moving to a carbon- 
neutral energy mix, and whether DOE’s 
public interest analysis under the NGA 
has an environmental component. 

A. General Comments 
Some commenters expressed support 

for DOE’s proposed changes. For 
example, some commenters remarked 
that the proposed changes will reduce 
redundancy, delay, and regulatory 
uncertainty. DOE acknowledges these 
comments. Some commenters opposed 
the proposed rulemaking, stating, for 
example, that DOE had provided no 
evidence the proposed changes would 
improve efficiency. Based on its 
experience reviewing and considering 
the potential environmental effects of 
many requests for export authorization, 
DOE believes that the proposed changes 
will improve the efficiency of DOE’s 
decision-making process by focusing its 
NEPA review on those activities that are 
within DOE’s authority under the NGA. 

Some commenters requested that DOE 
extend the public comment period on 
the Notice of Proposed Rulemaking. To 
support their request, these commenters 
referred to impacts of the proposed 
changes on agency environmental 
review obligations and to circumstances 
created by the COVID–19 national 
emergency. DOE believes that the thirty- 
day comment period provided for this 
proposed rulemaking provided an 
adequate opportunity for public 
comment for these limited revisions to 
its implementing procedures. DOE 
recognizes the substantial disruption 
and hardship brought about by the 
COVID–19 pandemic. However, the 
proposed rule was widely available in a 
variety of accessible formats, and 
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20 40 CFR 1501.4(b). 
21 In most cases, facility approval falls under 

FERC jurisdiction. In some cases involving offshore 
export facilities, the United States Maritime 
Administration (MARAD), rather than FERC, has 
statutory authority to approve facility construction 
and operation. Less commonly, where MARAD 
lacks jurisdiction, the Bureau of Ocean Energy 
Management (BOEM) would issue approval. DOE’s 
practice was to adopt the NEPA record established 
by the authorizing agency for the facility. 

22 See Kuhali v. Reno, 266 F.3d 93, 104 (2d Cir. 
2001) (citing legal definitions of ‘‘export’’ including 
those in Black’s Law Dictionary 600 (7th ed.1999) 
(‘‘to send or carry abroad’’), ‘‘as well as with the 
common usage of the term, e.g., Webster’s New 
Collegiate Dictionary 400 (1981) (‘to carry or send 
(as a commodity) to some other place (as another 
country).’ ’’). This suggests that the ‘‘export’’ is 
limited to the action of transporting natural gas 
products from the U.S. to the receiving country, and 
that export activities therefore do not begin before 
the act of transporting the product overseas is 
initiated. 

23 Heartwood, Inc. v. U.S. Forest Service, 73 F. 
Supp. 2d 962, 972–73 (S.D. Ill. 1999), aff’d, 230 F. 
3d 947, 954–55 (7th Cir. 2000) (upholding the 
determination that establishing agency NEPA 
procedures does not require an EA or an EIS). 

24 40 CFR 1507.3(b). 
25 Pub. Citizen, 541 U.S. 767–768. 
26 Pub. Citizen, 541 U.S. 767 (‘‘Respondents must 

rest, then, on a particularly unyielding variation of 
‘but for’ causation, where an agency’s action is 
considered a cause of an environmental effect even 
when the agency has no authority to prevent the 
effect. However, a ‘‘but for’’ causal relationship is 
insufficient to make an agency responsible for a 
particular effect under NEPA and the relevant 
regulations.’’); see also 40 CFR 1508.1(g). 

27 U.S. Dep’t of Energy, Addendum to 
Environmental Review Documents Concerning 
Exports of Natural Gas from the United States, at 
1 (Aug. 2014) (citing Freeport LNG Expansion, L.P. 

Continued 

comment submission was available 
through the Federal eRulemaking Portal 
and postal mail. It is important 
throughout this pandemic that DOE 
continue its mission, particularly in 
areas that contribute to strengthening 
the United States’ economy. 

B. Comments Regarding the NEPA 
Process and Standards for Developing a 
CX 

I. Environmental Documentation 
Supporting Decisions Made Pursuant to 
DOE’s Statutory Authority 

Some commenters objected to use of 
a CX as proposed, stating that NEPA 
reviews are not ‘‘unnecessary 
environmental documentation.’’ A CX 
does not eliminate NEPA review. Rather 
it is a form of NEPA review that allows 
agencies to focus their resources on 
information pertinent to the agency’s 
decision-making authority and related 
to potentially significant environmental 
impacts. In implementing the revised 
CX, DOE will consider whether an 
extraordinary circumstance is present 
such that an EA or EIS will be 
required.20 DOE will also document its 
determination that application of the CX 
is appropriate. DOE’s use of the phrase 
‘‘unnecessary environmental 
documentation’’ is a reference to DOE’s 
prior practice of considering the 
potential environmental effects from 
activities that are beyond its decision- 
making authority, such as LNG terminal 
construction and operation. In virtually 
all of its recent LNG export proceedings, 
DOE has referenced in its export orders 
the environmental documents prepared 
by the Federal Energy Regulatory 
Commission (FERC).21 FERC, not DOE, 
reviews the potential environmental 
impacts of the construction and 
operation of the LNG terminals. Under 
the revised CX, DOE’s NEPA review is 
tailored to its statutory authority and 
will not unnecessarily duplicate the 
documents that FERC or other agencies 
prepare under their statutory 
authorities. 

II. Scope of ‘‘Export Activities’’ 

One commenter suggested that DOE 
should expand the definition of 
‘‘export’’ to include operations required 
for the export process. DOE 

acknowledges the comment and notes 
that the statutory term ‘‘export’’ is not 
defined in the NGA. However, in 
adjudications under NGA section 3(a), 
DOE has construed an ‘‘export’’ of LNG 
from the United States as occurring 
‘‘when the LNG is delivered to the 
flange of the LNG export vessel.’’ 22 
Therefore, DOE believes it is 
appropriate for its NEPA review of 
natural gas export applications to 
consider the potential environmental 
impacts starting at the point of delivery 
to the export vessel, and extending to 
the territorial waters of the receiving 
country. This is referred to in the 
revised CX as export of natural gas 
under section 3 of the Natural Gas Act 
and any associated transportation of 
natural gas by marine vessel. 

III. Criteria for Establishing a CX 

Some commenters expressed concern 
that DOE did not meet the standard for 
establishing a CX and should have 
prepared an EA or an EIS for this 
rulemaking. These commenters stated 
that DOE (i) did not adequately consider 
the potential significance of 
environmental impacts resulting from 
this rulemaking, (ii) must analyze 
cumulative impacts of this rulemaking, 
and (iii) segmented consideration of 
natural gas exports from other 
connected actions in promulgating this 
rule. 

DOE has met its obligations under 
NEPA. As noted in the Review Under 
National Environmental Policy Act 
sections of the Notice of Proposed 
Rulemaking and this final rule, the CEQ 
regulations do not direct agencies to 
prepare an EA or EIS before establishing 
agency procedures that supplement the 
CEQ regulations to implement NEPA.23 
CEQ regulations provide that an agency, 
when establishing a CX, must ‘‘consult’’ 
with CEQ for input regarding 
conformity with CEQ regulations and 
NEPA before publishing new NEPA 
procedures in the Federal Register for 

comment.24 DOE has complied with this 
requirement. 

Nevertheless, to support its decision, 
DOE did engage in an analysis to 
properly assess the potential 
significance of actions included in the 
revised CX B5.7. This analysis included 
a detailed review of technical 
documents regarding potential effects 
associated with marine transport of 
LNG. These documents are included in 
the Technical Support Document and 
support DOE’s conclusion that potential 
environmental effects associated with 
marine transport, the only reasonably 
foreseeable environmental impacts 
associated with DOE natural gas export 
authorizations, are minimal. 

Commenters asserted that DOE does 
not meet the standard for establishing a 
CX because it impermissibly segments 
natural gas exports from other 
connected actions, arguing that FERC’s 
approval of export facilities is a 
‘‘connected action’’ to DOE’s export 
approval that must be considered as part 
of DOE’s NEPA review. The CX adopted 
in this final rule follows the Supreme 
Court’s holding in Public Citizen 25 and 
the current CEQ NEPA regulation at 40 
CFR 1501.9(e)(1) regarding the 
circumstances in which ‘‘connected 
actions’’ must be analyzed. According to 
Public Citizen and the current CEQ 
NEPA regulations, a ‘‘but for’’ causal 
relationship is insufficient to make an 
agency responsible for a particular effect 
under NEPA.26 Accordingly, DOE’s 
export authorizations and the 
construction and operation of export 
facilities do not have a sufficient causal 
connection to be considered connected 
actions. FERC has exclusive statutory 
authority to approve construction and 
operation of natural gas export facilities. 
DOE has no authority to approve 
construction or operation of such 
facilities, and thus there is no DOE 
decision to be informed by a NEPA 
analysis. The only decision for which 
DOE has authority is with respect to the 
export of the commodity itself. DOE’s 
and FERC’s approval actions are not 
interdependent.27 Therefore, DOE need 
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and FLNG Liquefaction, LLC, DOE/FE Order No. 
3282, Order Conditionally Granting Long-Term 
Multi-Contract Authorization to Export Liquefied 
Natural Gas by Vessel From the Freeport LNG 
Terminal on Quintana Island, Texas, to Non-Free 
Trade Agreement Nations (May 17, 2013)) 
(‘‘receiving a non-FTA authorization from DOE does 
not guarantee that a particular facility would be 
financed and built; nor does it guarantee that, even 
if built, market conditions would continue to favor 
export once the facility is operational.’’). 

28 Sierra Club v Bosworth, 510 F.3d 1016 (9th Cir. 
2007). 

29 U.S. Forest Service, FSH 1909.15, at 31.3 (May 
28, 2014). 

30 40 CFR 1501.9. 

31 See Texas LNG Brownsville LLC, DOE/FE 
Order No. 4489, FE Docket No. 15–62–LNG, 
Opinion and Order Granting Long-Term 
Authorization to Export Liquefied Natural Gas to 
Non-Free Trade Agreement Nations, at 40–42 (Feb. 
10, 2020) (reviewing the content of the life cycle 
analyses (LCAs) and Addendum; noting that the 
information in the LCA is too general to play a 
direct role in the NGA public interest analysis, and 
explaining that the Addendum supports the public 
interest analysis, but that environmental concerns 
should be addressed directly through 
environmental regulation, and that ‘‘section 3(a) of 
the NGA is too blunt an instrument to address these 
environmental concerns efficiently.’’). 

32 Sierra Club v. U.S. Dep’t of Energy, 867 F.3d 
198 (‘‘The Department offered a reasoned 
explanation as to why it believed the indirect 
effects pertaining to increased gas production were 
not reasonably foreseeable.’’). 

33 40 CFR 1508.1(g). 

34 Quechan Indian Tribe of the Fort Yuma Indian 
Reservation v. U.S. Dept. of the Interior, 547 F. 
Supp. 2d 1033, 1042 (D. Ariz. 2008) (citing Public 
Citizen, 541 U.S. 767). 

not consider effects associated with the 
construction and operation of natural 
gas export facilities under NEPA. 

To the extent that commenters rely on 
Sierra Club v. Bosworth 28 to support the 
concerns raised above, this reliance is 
misplaced. As described in the 
paragraphs that follow, the facts of 
Bosworth are not analogous to this 
rulemaking. 

With regard to scoping, DOE notes 
that Bosworth pertains to an action 
taken by the U.S. Forest Service. 
According to the Forest Service NEPA 
Handbook, scoping was required for all 
Forest Service proposed actions, 
including those that would be 
categorically excluded.29 DOE has no 
similar requirement in its regulations, 
and the CEQ regulations require scoping 
only after a decision has been made to 
prepare an EIS.30 Since an EIS is not 
required to establish NEPA procedures 
under CEQ or DOE regulations or 
applicable case law, scoping was not a 
prerequisite for the promulgation of this 
rule. 

Some commenters cited Bosworth 
when raising their concern that DOE 
had failed to adequately review 
potential cumulative impacts associated 
with promulgation of the CX, or that 
DOE has failed to draft the CX with 
sufficient specificity to distinguish 
between actions having significant 
impacts and those that do not. In 
contrast to the CX at issue in Bosworth, 
DOE’s CX has been drafted with the 
requisite specificity, given the nature of 
action to which it will apply. 
Furthermore, DOE has determined that 
the transport of natural gas by marine 
vessels adhering to applicable maritime 
safety regulations and established 
shipping methods and safety standards 
normally does not pose the potential for 
significant environmental impacts. 
Impacts beyond marine transport are 
beyond the scope of DOE’s NEPA 
review. 

In Bosworth, the court agreed with 
previous cases finding that the 
promulgation of agency NEPA 
procedures, including the establishment 

of new CXs, did not itself require 
preparation of an EA or EIS, but that 
agencies need only comply with CEQ 
regulations setting forth procedural 
requirements, including consultation 
with CEQ, and Federal Register 
publication for public comment. The 
court, however, found that the record 
relied on by the U.S. Forest Service to 
develop and justify a CX was deficient. 
Unlike the circumstances in Bosworth, 
DOE’s proposed CX would not include 
exports with materially different 
environmental impacts. Although DOE’s 
CX would apply to various types of 
natural gas exports, the degree of 
potential environmental effects are not 
expected to vary significantly based on 
the type or volume of natural gas to be 
exported, to the extent they comport 
with established applicable maritime 
safety regulations and shipping methods 
and safety standards. This is due, in 
part, to the safety controls imposed on 
vessels permitted to carry natural gas 
products. 

Other commenters argued that DOE 
does not meet the standard for 
establishing a CX because it fails to take 
into account the potential 
environmental impacts of natural gas 
export beyond marine transit, noting 
that DOE has previously acknowledged 
other potential impacts associated with 
its export authorizations, including 
inducement of upstream natural gas 
production. However, DOE has not 
previously included potential upstream 
and downstream impacts as part of its 
NEPA analyses for natural gas export 
approvals.31 Induced upstream 
production impacts are not reasonably 
foreseeable for NEPA purposes,32 and 
are therefore not ‘‘effects’’ subject to 
analysis under NEPA.33 Furthermore, 
downstream emissions at the point of 
consumption are too attenuated to be 
reasonably foreseeable and do not have 
a reasonably close causal relationship to 
the granting of an export authorization. 
The Notice of Proposed Rulemaking and 

final rule are consistent with these 
principles. 

One commenter noted that while DOE 
has relied on the life cycle analyses 
(LCAs) to support its public interest 
determination, the subject matter falls 
outside DOE’s NEPA review obligations 
because the regasification and ultimate 
burning of LNG in foreign countries are 
beyond the scope of DOE requirements 
under NEPA. DOE agrees with this 
comment. 

IV. Compliance With Applicable NEPA 
Requirements 

Some commenters raised concerns 
regarding the application of the 
proposed CX, arguing that the CX is 
invalid because it improperly excludes 
the consideration of end use impacts, 
including those related to climate 
change. Conversely, one commenter 
requested that DOE explain in the final 
rulemaking that effects should not be 
considered significant if they are remote 
in time, geographically remote, or the 
result of a lengthy causal chain. The 
commenter indicated that DOE should 
also state that for any required analysis 
of effects, ‘‘a ‘but for’ causal relationship 
is insufficient to make an agency 
responsible for a particular effect under 
NEPA.’’ 34 In response, DOE reiterates 
that the relationship between DOE’s 
authorization decision and potential 
end use impacts is too attenuated to 
define end use impacts as reasonably 
foreseeable effects requiring NEPA 
review. 

Additionally, commenters alleged that 
DOE’s commissioning of Energy 
Information Administration (EIA) 
analyses of export impacts on domestic 
energy markets, including the 2018 
study ‘‘Macroeconomic Outcomes of 
Market Determined Levels of U.S. LNG 
Exports,’’ show that DOE considers the 
upstream impacts of its export 
decisions. The EIA studies informed 
DOE’s public interest analysis under the 
NGA, but they do not analyze potential 
environmental impacts and have not 
been included as part of DOE’s NEPA 
analyses supporting the natural gas 
export decision-making process. 

Commenters stated that DOE could 
rely on the locations of interstate 
pipelines to develop a reasonable 
estimate of where increased upstream 
production of natural gas may occur as 
a result of an authorization of natural 
gas exports. DOE disagrees with this 
comment. The question of whether 
upstream production impacts should be 
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35 Sierra Club v. U.S. Dep’t of Energy, 867 F.3d 
198. 

36 Id. at 199 (internal citations omitted). 
37 40 CFR 1508.1(g). 
38 See Technical Support Document. 
39 40 CFR 1501.4. 

40 Sierra Club v. Federal Energy Regulatory 
Comm’n, 867 F.3d 1357, 1372 (D.C. Cir. 2017) 
(stating that rule was the touchstone of Public 
Citizen). 

41 40 CFR 1508.1(d). 
42 U.S. Dep’t of Energy, Life Cycle Greenhouse 

Gas Perspective on Exporting Liquefied Natural Gas 
From the United States, 79 FR 32260 (June 4, 2014) 
(LCA GHG Report). 

43 U.S. Dep’t of Energy, Life Cycle Greenhouse 
Gas Perspective on Exporting Liquefied Natural Gas 
From the United States; Notice of Availability of 
Report Entitled Life Cycle Greenhouse Gas 
Perspective on Exporting Liquefied Natural Gas 
From the United States: 2019 Update and Request 
for Comments, 84 FR 49278 (Sept. 19, 2019) (LCA 
GHG Update). 

included in the scope of DOE’s NEPA 
analyses has been addressed by the D.C. 
Circuit. The D.C. Circuit has held that 
DOE has provided ‘‘a reasoned 
explanation as to why it believe(s) the 
indirect effects pertaining to increased 
gas production were not reasonably 
foreseeable’’ and therefore not subject to 
NEPA review.35 The court found that 
‘‘(b)ecause the Department could not 
estimate the locale of production, it was 
in no position to conduct an 
environmental analysis of 
corresponding local-level impacts, 
which inevitably would be more 
misleading than informative.’’ 36 The 
current CEQ NEPA regulations confirm 
that effects must be ‘‘reasonably 
foreseeable and have a reasonably close 
causal relationship to the proposed 
action’’ to be considered under NEPA, 
and note that ‘‘effects should generally 
not be considered if they are remote in 
time, geographically remote, or the 
product of a lengthy causal chain.’’ 37 
Under this standard, consideration of 
upstream impacts is not required. 

Commenters suggested that DOE 
prepare a programmatic environmental 
impact statement to streamline NEPA 
review of natural gas export 
authorizations. DOE has identified no 
information to indicate that natural gas 
export authorizations pose the potential 
for significant environmental impacts.38 
Therefore, a CX is the appropriate level 
of NEPA review, and preparation of a 
programmatic environmental impact 
statement is not required, nor is it 
necessary.39 

Other commenters suggested that DOE 
should continue to evaluate NGA 
Section 3 export authorizations on a 
case-by-case basis to determine whether 
an EA or EIS is appropriate. As 
described in the section of this final rule 
titled ‘‘How does DOE make a CX 
determination?,’’ the proposed CX 
would be applied on a case-by-case 
basis. For any request for export 
authorization, DOE would apply the CX 
only after determining that the subject 
authorization complies with 10 CFR 
1021.410, including that it presents no 
extraordinary circumstances warranting 
preparation of an EA or EIS, and with 
the integral elements listed in appendix 
B of DOE’s NEPA regulations. 

Some commenters argued that DOE 
should be assessing the potential 
environmental impacts stemming from 
the construction or operation of natural 

gas export facilities. As noted in the 
‘‘Background’’ section of this document, 
under Section 3 of the Natural Gas Act, 
DOE’s authority is limited to reviewing 
applications for natural gas exports; 
FERC (or, in the case of a facility falling 
outside FERC jurisdiction, MARAD or 
BOEM) reviews applications to 
construct and operate natural gas import 
and export facilities. Because DOE lacks 
the authority to prevent effects 
stemming from the construction and 
operation of such a facility, it has 
appropriately focused its environmental 
review on proposals over which it has 
approval authority, as required by 
NEPA. 

Finally, some commenters noted that 
CEQ was, at the time of the comment 
period on the Notice of Proposed 
Rulemaking, in the process of revising 
its NEPA regulations. These 
commenters stated that DOE must 
comply with the CEQ regulations in 
effect, rather than proposed revisions. 
DOE prepared the Notice of Proposed 
Rulemaking consistent with the CEQ 
regulations in effect at the time the 
Notice of Proposed Rulemaking was 
published. DOE has prepared this final 
rule in light of the current CEQ 
regulations, which became effective on 
September 14, 2020, and DOE has 
determined, in consultation with CEQ, 
that the rule is consistent with those 
regulations. 

C. Comments Regarding DOE’s Reading 
of Public Citizen 

Certain commenters challenged DOE’s 
reading of Public Citizen as overly 
broad, arguing that DOE is incorrect in 
its conclusion that the case permits DOE 
to focus exclusively on the marine 
transport related effects of its export 
authorizations. In DOE’s view, Public 
Citizen held that an agency has no 
obligation to ‘‘gather or consider 
environmental information if it has no 
statutory authority to act on that 
information.’’ 40 This final rule is fully 
consistent with that holding. 

D. Comments Regarding Indirect and 
Cumulative Impacts and Related DOE 
Authority 

Some commenters suggested that by 
establishing a CX for exports of natural 
gas, DOE is evading the obligation to 
perform NEPA review. As identified in 
the CEQ and DOE NEPA regulations, a 
CX is a form of NEPA review, and DOE 
has complied with the requirements of 
NEPA by determining that this class of 
actions normally does not have a 

significant effect on the human 
environment.41 Application of the 
revised CX B5.7 will occur on a case-by- 
case basis as described in the section of 
this final rule titled ‘‘How does DOE 
make a CX determination?’’ As 
explained previously, DOE is tailoring 
its environmental review consistent 
with the court’s holding in Public 
Citizen. 

In further delineating agencies’ NEPA 
review obligations, the D.C. Circuit in 
Freeport II agreed with DOE’s rationale 
that effects pertaining to increased gas 
production were not reasonably 
foreseeable. Under this standard, DOE’s 
analysis is properly limited to impacts 
stemming directly from decisions made 
pursuant to its statutory authority. The 
D.C. Circuit has held that local 
idiosyncrasies coupled with the 
limitations of estimating geology at the 
local level, and the uncertainty of 
predicting local regulation, land use 
patterns, and the development of 
supporting infrastructure are all local 
environmental issues presented by 
unconventional gas production. 
Accordingly, DOE’s review of potential 
environmental impacts begins at the 
point of export, and is limited to the 
marine transport effects covered by the 
revised CX. The CX, which provides 
DOE with an option for full NEPA 
compliance, does not evade NEPA 
review. 

E. Comments Regarding DOE’s LCA 
As discussed in the Notice of 

Proposed Rulemaking, this rulemaking 
is consistent with—but not dependent 
upon—two LCAs that DOE 
commissioned to calculate the life cycle 
greenhouse gas (GHG) emissions for 
LNG exported from the United States. 
DOE commissioned both the original 
LCA, published in 2014,42 and an 
updated LCA, published in 2019,43 to 
evaluate environmental aspects of LNG 
export applications under NGA section 
3(a). Both LCAs concluded that the use 
of U.S. LNG exports for power 
production in European and Asian 
markets will not increase global GHG 
emissions from a life cycle perspective, 
when compared to regional coal 
extraction and consumption for power 
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44 See, e.g., U.S. Dep’t of Energy, Life Cycle 
Greenhouse Gas Perspective on Exporting Liquefied 
Natural Gas From the United States: 2019 Update— 
Response to Comments, 85 FR 72 78, 85 (Jan. 2, 
2020). 

45 U.S. Dep’t of Energy, Life Cycle Greenhouse 
Gas Perspective on Exporting Liquefied Natural Gas 
From the United States: 2019 Update—Response to 
Comments, 85 FR 72 (Jan. 2, 2020). 

46 Bureau of Transp. Stat., U.S. Dep’t of Transp., 
Freight Facts and Figures 2017, https://
rosap.ntl.bts.gov/view/dot/34923. 

47 Office of Fossil Energy, U.S. Dep’t of Energy, 
LNG Monthly 2020, https://www.energy.gov/fe/ 
downloads/lng-monthly-2020. 

48 U.S. Gov’t Accountability Office, Maritime 
Security: Public Safety Consequences of a Terrorist 
Attack on a Tanker Carrying Liquefied Natural Gas 
Need Clarification, GAO-07–316 (Feb. 2007), 
https://www.gao.gov/new.items/d07316.pdf. 

49 U.S. Dep’t of Energy, Liquefied Natural Gas 
Safety Research: Report to Congress, (May 2012), 
https://www.energy.gov/fe/downloads/lng-safety- 
research-report-congress. 

production.44 These reports are not part 
of DOE’s NEPA review process, 
inasmuch as the regasification and 
ultimate combustion of regasified U.S. 
LNG in foreign countries are beyond the 
scope of appropriate NEPA review in 
this context. 

Some commenters on the Notice of 
Proposed Rulemaking stated that the 
LCAs are deficient because they 
underestimate methane emissions 
associated with natural gas production 
and do not account for the rise of 
renewable energy in overseas markets. 
As noted, the LCA is not a NEPA 
document. Comments regarding its 
adequacy do not address DOE’s NEPA 
analysis and related regulations, or the 
proposed changes in the Notice of 
Proposed Rulemaking. 

Furthermore, comments stating that 
the LCAs are deficient parallel 
comments that DOE received on the 
2019 LCA GHG update regarding 
methane emission estimates. DOE 
responded to those comments before 
finalizing the 2019 LCA GHG update.45 
Among other relevant points, DOE 
explained in its earlier response the 
basis for use of 0.7% as the average 
methane leakage rate in the LCA GHG 
update, how DOE’s analysis considered 
the natural gas supply chain, differences 
in top-down and bottom-up 
methodologies, and how studies cited 
by commenters relate to DOE’s analysis. 
DOE directs readers to that document 
for additional background information 
and discussion. Commenters on the 
Notice of Proposed Rulemaking have 
not raised information or arguments that 
were not raised and responded to in the 
2019 GHG LCA update. 

With regard to the second point—the 
rise of renewable energy in overseas 
markets—DOE also received and 
responded to similar comments on the 
2019 LCA GHG update. DOE explained 
its use of coal-fired power as a 
comparative scenario to natural gas. 
DOE also explained limitations on 
expanding the analysis to include a 
broader array of fuel types and on 
modeling the effect that U.S. LNG 
exports would have on net global GHG 
emissions. Commenters also suggested 
that U.S. LNG exports would compete 
with renewable energy sources, while 
other commenters noted that natural 
gas-fueled power plants, because of 

their ability to power up quickly, may 
be used as a backup to renewable energy 
sources. DOE acknowledges these 
comments, but notes that these 
comments are beyond the reasonable 
scope of analysis for this rulemaking. 

F. Comments Regarding DOE’s 
Technical Support Document 

Commenters stated that the Technical 
Support Document only considered one 
pathway for potential environmental 
impacts (leaks during natural gas 
transportation) and did not address 
potential impacts to wildlife during 
marine transport from noise and ship 
strikes, air pollutants and greenhouse 
gas emissions from the marine vessels, 
and impacts from invasive species that 
travel in ballast water. The Technical 
Support Document is focused on the 
potential impacts associated with 
transporting the LNG cargo. The 
Technical Support Document includes 
consideration of accidents (including 
spills and fires), safety and security 
during transport, and some 50 years of 
experience transporting LNG on marine 
vessels. With regard to comments 
related to potential environmental 
impacts of shipping generally, DOE’s 
approval of export authorizations for 
natural gas has the potential to 
contribute only a very small amount to 
total shipping. More than 82,000 
oceangoing vessels called at U.S. ports 
in 2015.46 LNG shipments associated 
with DOE export authorizations 
numbered 209 in 2017, 330 in 2018, and 
563 in 2019.47 These LNG shipments 
comprise less than one percent of vessel 
calls from U.S. ports annually. Even 
with increased LNG exports, the relative 
proportion of LNG shipments to total 
shipping is not expected to change 
substantially. Thus, marine transport 
from DOE’s actions does not have the 
potential to markedly affect the global 
environmental impacts associated with 
the commercial shipping industry. 

Some commenters further stated that 
the Technical Support Document 
downplays significant spill and 
terrorism-related safety concerns. DOE’s 
Technical Support Document includes a 
discussion of these concerns, as the 
commenters noted. The studies 
referenced in the Technical Support 
Document analyzed a number of 
scenarios, most involving fires, and 
provided information and 
recommendations to help manage and 
reduce hazards. Commenters pointed to 

a 2007 report 48 by the U.S. Government 
Accountability Office that identified 
additional areas for research into LNG 
spills and fires. That report resulted in 
recommendations that DOE accepted 
and incorporated into a study 
conducted by Sandia National 
Laboratories.49 DOE’s technical studies 
and related research by others to 
examine the hazards of potential fires 
and the consequences of malevolent acts 
is part of the process used by regulatory 
agencies and industry to understand 
and mitigate risks. 

Commenters suggested that DOE 
cannot rely on certifications and 
requirements from other Federal 
agencies (e.g., FERC, the Department of 
Transportation, and the Department of 
Homeland Security) and that doing so in 
the Technical Support Document 
amounted to a refusal to look at the 
potential environmental impacts 
associated with transportation of LNG 
by marine vessel. DOE notes that it is 
common practice to consider regulatory 
requirements (in this case, requirements 
intended to minimize any 
environmental impacts of marine 
transport of LNG), as well as analyses 
and determinations by other Federal 
agencies and external parties, in 
determining the potential impacts of the 
activity that is the focus of an agency’s 
NEPA review. Also, DOE did not rely in 
the Technical Support Document only 
on the safety aspects of existing 
regulations. Rather, the effectiveness of 
those regulations and industry practices 
over decades of LNG transport provide 
strong evidence that there is normally 
no potential for significant 
environmental impacts due to marine 
transport of LNG. 

G. Comments Regarding Review by the 
Federal Energy Regulatory Commission 

Some commenters discussed the 
nature of DOE’s interaction with FERC 
when approving natural gas exports. 
One commenter stated that DOE must 
actively participate in FERC’s 
environmental review process. DOE 
intends to continue to participate as a 
cooperating agency in FERC’s 
environmental review of natural gas 
export facilities. 

Several commenters noted that DOE’s 
proposed revision reflects an 
appropriate approach to balancing FERC 
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and DOE’s respective responsibilities. 
They explain that the proposed 
revisions do not impede FERC’s ability 
to carry out its responsibilities and do 
not reflect an intention to hinder 
environmental review of facilities 
subject to section 3 of the NGA. One 
commenter noted that DOE’s 
jurisdiction rests solely with the export 
of natural gas, and that DOE lacks the 
authority to approve the construction or 
operation of the natural gas facility 
itself, which rests with FERC. The 
commenter stated that because DOE 
lacks authority over construction and 
operation, it need not review potential 
environmental impacts associated with 
the facilities themselves. Instead, the 
commenter maintained that under 
Public Citizen, DOE should limit its 
review to the potential environmental 
impacts within DOE’s authority, namely 
the impacts that occur at or after the 
point of export. DOE acknowledges 
these comments and has revised its 
NEPA regulations consistent with the 
view expressed in the comments. 

Commenters suggested that there will 
be a regulatory gap when an export 
facility does not fall within FERC 
jurisdiction. DOE lacks the statutory 
authority to authorize construction and 
operation of export facilities, regardless 
of whether these facilities are deemed 
jurisdictional by FERC. Therefore, DOE 
need not review environmental impacts 
associated with those authorizations. 
For a proposed export facility outside 
FERC jurisdiction, another Federal 
agency, such as MARAD or BOEM, 
would typically be responsible for 
completing the NEPA review. 

III. Procedural Requirements 

A. Review Under Executive Order 12866 

This final rule has been determined 
not to be a significant regulatory action 
under E.O. 12866, ‘‘Regulatory Planning 
and Review,’’ 58 FR 51735 (Oct. 4, 
1993). Accordingly, this action was not 
subject to review under that Executive 
Order by the Office of Information and 
Regulatory Affairs (OIRA) of the Office 
of Management and Budget (OMB). 

B. Review Under National 
Environmental Policy Act 

The Department’s NEPA procedures 
assist the Department in fulfilling its 
responsibilities under NEPA and the 
CEQ regulations, but are not themselves 
final determinations of the level of 
environmental review required for 
particular proposed actions. The CEQ 
regulations do not direct agencies to 
prepare an EA or EIS before establishing 
agency procedures that supplement the 
CEQ regulations to implement NEPA (40 

CFR 1507.3). See Heartwood, Inc. v. 
U.S. Forest Service, 73 F. Supp. 2d 962, 
972–73 (S.D. III. 1999), aff’d, 230 F.3d 
947, 954–55 (7th Cir. 2000). In 
establishing this CX, DOE is following 
the requirements of CEQ’s procedural 
regulations, which include publishing 
the Notice of Proposed Rulemaking in 
the Federal Register for public review 
and comment, considering public 
comments, and consulting with CEQ to 
obtain CEQ’s written determination of 
conformity with NEPA and the CEQ 
regulations. (See 40 CFR 1507.3(b)(2)). 

Furthermore, DOE notes that this 
rulemaking is also categorically 
excluded under DOE’s NEPA 
regulations (A6, Procedural 
rulemakings). In any case, the 
Department does not anticipate any 
significant environmental impacts from 
this final rule, and there are no 
extraordinary circumstances present. 

C. Review Under Regulatory Flexibility 
Act 

The Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) requires preparation 
of a final regulatory flexibility analysis 
for any rule that by law must be 
proposed for public comment, unless 
the agency certifies that the rule, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities. As required by 
E.O. 13272, ‘‘Proper Consideration of 
Small Entities in Agency Rulemaking,’’ 
67 FR 53461 (Aug. 16, 2002), DOE 
published procedures and policies on 
February 19, 2003, to ensure that the 
potential impacts of its rules on small 
entities are properly considered during 
the rulemaking process (68 FR 7990). 
DOE has made its procedures and 
policies available on the Office of the 
General Counsel’s website: https://
energy.gov/gc. 

DOE has reviewed this final rule 
under the provisions of the Regulatory 
Flexibility Act and the procedures and 
policies published on February 19, 
2003. This final rule does not directly 
regulate small entities. The revisions to 
10 CFR part 1021 revise the scope of CX 
B5.7 by removing reference to operation 
of natural gas facilities and adding 
‘‘transportation of natural gas by marine 
vessel.’’ The revisions also focus on the 
export of natural gas because imports 
are deemed by law to be in the public 
interest. The revisions are intended to 
appropriately focus DOE’s NEPA 
analysis for natural gas export 
applications, and do not impose any 
new requirements on small entities. 
DOE anticipates that the rule could 
reduce the burden on applicants for 
conducting environmental reviews. 

On the basis of the foregoing, DOE 
certified that the proposed rule, if 
adopted, would not have a significant 
economic impact on a substantial 
number of small entities. DOE’s 
certification and supporting statement 
of factual basis was provided to the 
Chief Counsel for Advocacy of the Small 
Business Administration pursuant to 5 
U.S.C. 605(b). DOE received no 
comments on its certification or any 
potential economic impact of the 
proposed rule, and did not make 
changes in this final rule to the rule as 
proposed. 

D. Review Under Paperwork Reduction 
Act 

This rulemaking will impose no new 
information or record-keeping 
requirements. Accordingly, OMB 
clearance is not required under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). 

E. Review Under Unfunded Mandates 
Reform Act of 1995 

The Unfunded Mandates Reform Act 
of 1995 (Pub. L. 104–4) generally 
requires Federal agencies to examine 
closely the impacts of regulatory actions 
on state, local, and tribal governments. 
Subsection 101(5) of title I of that law 
defines a Federal intergovernmental 
mandate to include any regulation that 
would impose upon state, local, or tribal 
governments an enforceable duty, 
except a condition of Federal assistance 
or a duty arising from participating in a 
voluntary Federal program. Title II of 
that law requires each Federal agency to 
assess the effects of Federal regulatory 
actions on state, local, and tribal 
governments, in the aggregate, or to the 
private sector, other than to the extent 
such actions merely incorporate 
requirements specifically set forth in a 
statute. Section 202 of that title requires 
a Federal agency to perform a detailed 
assessment of the anticipated costs and 
benefits of any rule that includes a 
Federal mandate which may result in 
costs to state, local, or tribal 
governments, or to the private sector, of 
$100 million or more in any one year 
(adjusted annually for inflation) (2 
U.S.C. 1532(a) and (b)). Section 204 of 
that title requires each agency that 
proposes a rule containing a significant 
Federal intergovernmental mandate to 
develop an effective process for 
obtaining meaningful and timely input 
from elected officers of state, local, and 
tribal governments (2 U.S.C. 1534). 

This final rule amends DOE’s existing 
regulations governing compliance with 
NEPA to update DOE’s regulations for 
the reasons described in Section I. 
Background, of this document. This 
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final rule will not result in the 
expenditure by state, local, and tribal 
governments in the aggregate, or by the 
private sector, of $100 million or more 
in any one year. Accordingly, no 
assessment or analysis is required under 
the Unfunded Mandates Reform Act of 
1995. 

F. Review Under Treasury and General 
Government Appropriations Act, 1999 

Section 654 of the Treasury and 
General Government Appropriations 
Act, 1999 (Pub. L. 105–277) requires 
Federal agencies to issue a Family 
Policymaking Assessment for any 
proposed rule that may affect family 
well-being. This final rule will not have 
any impact on the autonomy or integrity 
of the family as an institution. 
Accordingly, DOE has concluded that it 
is not necessary to prepare a Family 
Policymaking Assessment. 

G. Review Under Executive Order 13132 
E.O. 13132, ‘‘Federalism,’’ 64 FR 

43255 (Aug. 4, 1999), imposes certain 
requirements on agencies formulating 
and implementing policies or 
regulations that preempt state law or 
that have federalism implications. 
Agencies are required to examine the 
constitutional and statutory authority 
supporting any action that would limit 
the policymaking discretion of the states 
and carefully assess the necessity for 
such actions. DOE has examined this 
final rule and has determined that it 
will not preempt state law and will not 
have a substantial direct effect on the 
states, on the relationship between the 
national government and the states, or 
on the distribution of power and 
responsibilities among the various 
levels of government. No further action 
is required by E.O. 13132. 

H. Review Under Executive Order 12988 
With respect to the review of existing 

regulations and the promulgation of 
new regulations, section 3(a) of E.O. 
12988, ‘‘Civil Justice Reform,’’ 61 FR 
4729 (Feb. 7, 1996), imposes on 
Executive agencies the general duty to 
adhere to the following requirements: 
(1) Eliminate drafting errors and 
ambiguity; (2) write regulations to 
minimize litigation; and (3) provide a 
clear legal standard for affected conduct 
rather than a general standard and 
promote simplification and burden 
reduction. With regard to the review 
required by section 3(a), section 3(b) of 
E.O. 12988 specifically requires that 
Executive agencies make every 
reasonable effort to ensure that the 
regulation: (1) Clearly specifies the 
regulation’s preemptive effect, if any; (2) 
clearly specifies any effect on existing 

Federal law or regulation; (3) provides 
a clear legal standard for affected 
conduct while promoting simplification 
and burden reduction; (4) specifies the 
retroactive effect, if any; (5) adequately 
defines key terms; and (6) addresses 
other important issues affecting clarity 
and general draftsmanship under any 
guidelines issued by the Attorney 
General. Section 3(c) of E.O. 12988 
requires Executive agencies to review 
regulations in light of applicable 
standards in section 3(a) and section 
3(b) to determine whether they are met 
or it is unreasonable to meet one or 
more of them. DOE has completed the 
required review and determined that, to 
the extent permitted by law, this final 
rule meets the relevant standards of E.O. 
12988. 

I. Review Under Treasury and General 
Government Appropriations Act, 2001 

The Treasury and General 
Government Appropriations Act, 2001 
(44 U.S.C. 3516 note) provides for 
agencies to review most disseminations 
of information to the public under 
guidelines established by each agency 
pursuant to general guidelines issued by 
OMB. 

OMB’s guidelines were published at 
67 FR 8452 (Feb. 22, 2002), and DOE’s 
guidelines were published at 67 FR 
62446 (Oct. 7, 2002). DOE has reviewed 
this final rule under the OMB and DOE 
guidelines and has concluded that it is 
consistent with applicable policies in 
those guidelines. 

J. Review Under Executive Order 13211 
Executive Order 13211, ‘‘Actions 

Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use,’’ 66 FR 28355 (May 
22, 2001), requires Federal agencies to 
prepare and submit to OMB a Statement 
of Energy Effects for any proposed 
significant energy action. A ‘‘significant 
energy action’’ is defined as any action 
by an agency that promulgated or is 
expected to lead to promulgation of a 
final rule, and that: (1)(i) Is a significant 
regulatory action under E.O. 12866, or 
any successor order, and (ii) is likely to 
have a significant adverse effect on the 
supply, distribution, or use of energy; or 
(2) is designated by the Administrator of 
OIRA as a significant energy action. For 
any proposed significant energy action, 
the agency must give a detailed 
statement of any adverse effects on 
energy supply, distribution, or use 
should the proposal be implemented, 
and of reasonable alternatives to the 
action and their expected benefits on 
energy supply, distribution, and use. 
This regulatory action would not have a 
significant adverse effect on the supply, 

distribution, or use of energy, nor was 
it determined to be a significant energy 
action by the OIRA Administrator, and 
it is therefore not a significant energy 
action. Accordingly, DOE has not 
prepared a Statement of Energy Effects. 

K. Review Under Executive Order 12630 
DOE has determined pursuant to E.O. 

12630, ‘‘Governmental Actions and 
Interference with Constitutionally 
Protected Property Rights,’’ 53 FR 8859 
(Mar. 18, 1988), that this final rule 
would not result in any takings that 
might require compensation under the 
Fifth Amendment to the United States 
Constitution. 

L. Review Under Executive Orders 
13771 and 13777 

On January 30, 2017, the President 
issued E.O. 13771, ‘‘Reducing 
Regulation and Controlling Regulatory 
Costs.’’ E.O. 13771 states that the policy 
of the executive branch is to be prudent 
and financially responsible in the 
expenditure of funds, from both public 
and private sources. E.O. 13771 states 
that it is essential to manage the costs 
associated with the governmental 
imposition of private expenditures 
required to comply with Federal 
regulations. 

Additionally, on February 24, 2017, 
the President issued E.O. 13777, 
‘‘Enforcing the Regulatory Reform 
Agenda.’’ E.O. 13777 requires the head 
of each agency to designate an agency 
official as its Regulatory Reform Officer 
(RRO). Each RRO oversees the 
implementation of regulatory reform 
initiatives and policies to ensure that 
agencies effectively carry out regulatory 
reforms, consistent with applicable law. 
Further, E.O. 13777 requires the 
establishment of a regulatory task force 
at each agency. The regulatory task force 
is required to make recommendations to 
the agency head regarding the repeal, 
replacement, or modification of existing 
regulations, consistent with applicable 
law. At a minimum, each regulatory 
reform task force must attempt to 
identify regulations that: 

(i) Eliminate jobs, or inhibit job 
creation; 

(ii) Are outdated, unnecessary, or 
ineffective; 

(iii) Impose costs that exceed benefits; 
(iv) Create a serious inconsistency or 

otherwise interfere with regulatory 
reform initiatives and policies; 

(v) Are inconsistent with the 
requirements of Information Quality 
Act, or the guidance issued pursuant to 
that Act, in particular those regulations 
that rely in whole or in part on data, 
information, or methods that are not 
publicly available or that are 
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insufficiently transparent to meet the 
standard for reproducibility; or 

(vi) Derive from or implement 
Executive Orders or other Presidential 
directives that have been subsequently 
rescinded or substantially modified. 

DOE concludes that this rulemaking is 
consistent with the directives set forth 
in these Executive Orders. This final 
rule will update and improve efficiency 
in DOE’s implementation of NEPA by 
appropriately focusing DOE’s NEPA 
analysis for natural gas export 
applications and eliminating certain 
requirements of its existing regulations 
that are unnecessary. 

M. Congressional Notification 

As required by 5 U.S.C. 801, DOE will 
submit to Congress a report regarding 
the issuance of this final rule prior to 
the effective date set forth at the outset 
of this rulemaking. The report will state 
that it has been determined that the rule 
is not a ‘‘major rule’’ as defined by 5 
U.S.C. 801(2). 

Approval of the Office of the Secretary 

The Secretary of Energy has approved 
publication of this final rule. 

List of Subjects in 10 CFR Part 1021 

Environmental impact statements. 

Signing Authority 

This document of the Department of 
Energy was signed on November 24, 
2020, by William S. Cooper III, General 
Counsel, pursuant to delegated 
authority from the Secretary of Energy. 
That document with the original 
signature and date is maintained by 
DOE. For administrative purposes only, 
and in compliance with requirements of 
the Office of the Federal Register, the 
undersigned DOE Federal Register 
Liaison Officer has been authorized to 
sign and submit the document in 
electronic format for publication, as an 
official document of the Department of 
Energy. This administrative process in 
no way alters the legal effect of this 
document upon publication in the 
Federal Register. 

Signed in Washington, DC, on November 
25, 2020. 

Treena V. Garrett, 
Federal Register Liaison Officer, U.S. 
Department of Energy. 

For the reasons stated in the 
preamble, DOE amends part 1021 of 
Chapter X of Title 10 of the Code of 
Federal Regulations as set forth below: 

PART 1021—NATIONAL 
ENVIRONMENTAL POLICY ACT 
IMPLEMENTING PROCEDURES 

■ 1. The authority citation for part 1021 
continues to read as follows: 

Authority: 42 U.S.C. 7101 et seq.; 42 U.S.C. 
4321 et seq.; 50 U.S.C. 2401 et seq. 

■ 2. Appendix B to subpart D of part 
1021 is amended by: 
■ a. Revising section B5.7; and 
■ b. Removing and reserving section 
B5.8. 

The revision reads as follows: 

Appendix B to Subpart D of Part 1021— 
Categorical Exclusions Applicable to 
Specific Agency Actions 

* * * * * 
B5. * * * 

* * * * * 

B5.7 Export of natural gas and associated 
transportation by marine vessel 

Approvals or disapprovals of new 
authorizations or amendments of existing 
authorizations to export natural gas under 
section 3 of the Natural Gas Act and any 
associated transportation of natural gas by 
marine vessel. 

B5.8 [Removed and Reserved] 

* * * * * 

Appendix C to Subpart D of Part 1021— 
Classes of Actions That Normally 
Require EAs But Not Necessarily EISs 

C13 [Removed and Reserved] 

■ 3. Remove and reserve section C13. 

Appendix D to Subpart D of Part 1021— 
Classes of Actions That Normally 
Require EISs 

D8 and D9 [Removed and Reserved] 

■ 4. Remove and reserve sections D8 
and D9. 
[FR Doc. 2020–26459 Filed 12–3–20; 8:45 am] 

BILLING CODE 6450–01–P 

SMALL BUSINESS ADMINISTRATION 

13 CFR Part 120 

RIN 3245–AH04 

SBA Supervised Lenders Application 
Process 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Final rule. 

SUMMARY: The U.S. Small Business 
Administration (SBA or Agency) is 
amending the regulations applicable to 
Small Business Lending Companies 
(SBLCs) and state-regulated lenders 
(Non-Federally Regulated Lenders 

(NFRLs) (collectively referred to as SBA 
Supervised Lenders). The key 
amendments to the regulations include 
a new application and review process 
for SBA Supervised Lenders, including 
for transactions involving a change of 
ownership or control. Other 
amendments to the regulations include 
updating the minimum capital 
maintenance requirements, clarifying 
the factors SBA will consider in its 
evaluation of an SBA Supervised Lender 
application and limiting the 7(a) lending 
area for NFRLs. 
DATES: This rule is effective January 4, 
2021. 
FOR FURTHER INFORMATION CONTACT: Paul 
Kirwin, Chief, SBA Supervised Lender 
Oversight Team, Office of Credit Risk 
Management, Office of Capital Access, 
U.S. Small Business Administration, 
409 3rd Street SW, Washington, DC 
20416; telephone: (202) 205–7261; 
email: paul.kirwin@sba.gov. 
SUPPLEMENTARY INFORMATION: 

I. Background Information 

The 7(a) Loan Program is a business 
loan program authorized by section 7(a) 
of the Small Business Act (15 U.S.C. 
636(a)) and is governed primarily by the 
regulations in part 120 of title 13 of the 
Code of Federal Regulations (CFR). The 
core mission of the 7(a) Loan Program 
is to provide SBA-guaranteed financial 
assistance to small businesses that lack 
access to capital on reasonable terms 
and conditions to support our nation’s 
economy. 

Most Lenders participating in the 7(a) 
Loan Program are depository 
institutions that have a primary Federal 
Financial Institution Regulator (as 
defined in 13 CFR 120.10) that oversees 
the Lender’s lending activities. SBA has 
statutory authority under section 
7(a)(17) of the Small Business Act to 
authorize non-federally regulated 
entities to make 7(a) loans, including 
entities that have state regulators. Under 
this authority, SBA has authorized SBA 
Supervised Lenders to make loans in the 
7(a) Loan Program. SBA Supervised 
Lenders are defined in 13 CFR 120.10 to 
include SBLCs and NFRLs, and are 
subject to regulation, oversight, and 
enforcement by SBA. 

SBLCs are non-depository lending 
institutions that are authorized only to 
make loans pursuant to section 7(a) of 
the Small Business Act and loans to 
Intermediaries in SBA’s Microloan 
program. SBLCs are regulated, 
supervised, and examined solely by 
SBA, except for the subset of SBLCs 
defined as Other Regulated SBLCs in 13 
CFR 120.10. SBA imposed a moratorium 
on issuing additional SBA lending 
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$55,000 for compliance activities; and 
$20,000 for research and studies. 
Budgeted expenditures for the 2022– 
2023 crop year were $3,592,000; 
$1,232,000; $703,900; $55,000; and 
$45,000, respectively. The increased 
assessment rate is necessary to help 
cover the expenditures for the 2023– 
2024 crop year, while reducing the 
amount of money needing to be 
expended from reserves. 

The Order provides authority for the 
Committee to formulate an annual 
budget of expenses and propose an 
assessment rate to cover such expenses 
authorized by AMS. Prior to arriving at 
this budget and assessment rate, the 
Committee considered alternative 
spending levels at its June 28, 2023, 
meeting but ultimately decided that the 
recommended budget and assessment 
rate were reasonable and necessary to 
properly administer the Order. 

This proposed rulemaking would 
increase the assessment obligation 
imposed on handlers. While the 
increased assessment rate would impose 
some additional costs on handlers, the 
costs are minimal and applied 
uniformly on all handlers. Some of the 
additional costs may be passed on to 
producers. However, these costs would 
be offset by the benefits derived by the 
industry from the operation of the 
Order. 

The Committee’s meetings are widely 
publicized throughout the production 
area. The raisin industry and all 
interested persons are invited to attend 
the meetings and participate in 
Committee deliberations on all issues. 
Like all Committee meetings, the June 
28, 2023, meeting was public meeting 
and all entities, both large and small, 
were able to express views on this issue. 
In addition, interested persons are 
invited to submit comments on this 
proposed rulemaking, including the 
regulatory and information collection 
impacts of this action on small 
businesses. 

In accordance with the Paperwork 
Reduction Act of 1995 (44 U.S.C. 
Chapter 35), the Order’s information 
collection requirements have been 
previously approved by OMB and 
assigned OMB No. 0581–0178, 
Vegetable and Specialty Crops. No 
changes in those requirements are 
necessary as a result of this action. 
Should any changes become necessary, 
they would be submitted to OMB for 
approval. 

This proposed rulemaking would not 
impose any additional reporting or 
recordkeeping requirements on either 
small or large California raisin handlers. 
As with all Federal marketing order 
programs, reports and forms are 

periodically reviewed to reduce 
information requirements and 
duplication by industry and public 
sector agencies. 

AMS is committed to complying with 
the E-Government Act, to promote the 
use of the internet and other 
information technologies to provide 
increased opportunities for citizen 
access to Government information and 
services, and for other purposes. 

AMS has not identified any relevant 
Federal rules that duplicate, overlap, or 
conflict with this proposed rulemaking. 

A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: https://
www.ams.usda.gov/rules-regulations/ 
moa/small-businesses. Any questions 
about the compliance guide should be 
sent to Richard Lower at the previously 
mentioned address in the FOR FURTHER 
INFORMATION CONTACT section. 

After consideration of all relevant 
material presented, including the 
information and recommendations 
submitted by the Committee and other 
available information, USDA has 
determined that this proposed 
rulemaking is consistent with and will 
effectuate the purposes of the Act. 

A 30-day comment period is provided 
to allow interested persons to respond 
to this proposed rulemaking. All written 
comments timely received will be 
considered before a final determination 
is made on this proposed rule. 

List of Subjects in 7 CFR Part 989 
Grapes, Marketing agreements, 

Raisins, Reporting and recordkeeping 
requirements. 

For the reasons set forth in the 
preamble, the Agricultural Marketing 
Service proposes to amend 7 CFR part 
989 as follows: 

PART 989—RAISINS PRODUCED 
FROM GRAPES GROWN IN 
CALIFORNIA 

■ 1. The authority citation for 7 CFR 
part 989 continues to read as follows: 

Authority: 7 U.S.C. 601–674. 

■ 2. Section 989.347 is revised to read 
as follows: 

§ 989.347 Assessment rate. 
On and after August 1, 2023, an 

assessment rate of $24 per ton is 
established for assessable raisins 
produced from grapes in California. 

Erin Morris, 
Associate Administrator, Agricultural 
Marketing Service. 
[FR Doc. 2023–25247 Filed 11–15–23; 8:45 am] 

BILLING CODE P 

DEPARTMENT OF ENERGY 

10 CFR Part 1021 

[DOE–HQ–2023–0063] 

RIN 1990–AA48 

National Environmental Policy Act 
Implementing Procedures 

AGENCY: Office of the General Counsel, 
Department of Energy. 
ACTION: Notice of proposed rulemaking 
and request for comment. 

SUMMARY: The U.S. Department of 
Energy (DOE or the Department) 
proposes to amend its implementing 
procedures (regulations) governing 
compliance with the National 
Environmental Policy Act (NEPA). The 
proposed changes would add a 
categorical exclusion for certain energy 
storage systems and revise categorical 
exclusions for upgrading and rebuilding 
transmission lines and for solar 
photovoltaic systems, as well as make 
conforming changes to related sections 
of DOE’s NEPA regulations. The 
proposed changes are based on the 
experience of DOE and other Federal 
agencies, current technologies, 
regulatory requirements, and accepted 
industry practice. DOE invites public 
comments on the proposed changes. 
DATES: DOE must receive comments by 
January 2, 2024 to ensure consideration. 
ADDRESSES: Documents relevant to this 
proposed rulemaking are posted at 
www.regulations.gov (Docket: DOE–HQ– 
2023–0063). Documents posted to this 
docket include: this notice of proposed 
rulemaking and DOE’s Technical 
Support Document, which provides 
additional information regarding certain 
proposed changes and a redline/ 
strikeout version of affected sections of 
the DOE NEPA regulations indicating 
the changes in this proposed rule. 

Submit comments, labeled ‘‘DOE 
NEPA Implementing Procedures, RIN 
1990–AA48,’’ by one of the following 
methods: 

1. www.regulations.gov: Enter ‘‘Docket 
ID DOE–HQ–2023–0063’’ in the search 
box. Click on ‘‘Comment’’ to submit 
comments, which you may enter 
directly on the web page or by 
uploading in a file. 

2. Postal Mail: Mail comments to 
NEPA Rulemaking Comments, Office of 
NEPA Policy and Compliance (GC–54), 
U.S. Department of Energy, 1000 
Independence Avenue SW., 
Washington, DC 20585. Because 
security screening may delay mail sent 
through the U.S. Postal Service, DOE 
encourages electronic submittal of 
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1 DOE defines extraordinary circumstances as 
‘‘unique situations presented by specific proposals, 
including, but not limited to, scientific controversy 
about the environmental effects of the proposal; 
uncertain effects or effects involving unique or 
unknown risks; and unresolved conflicts 
concerning alternative uses of available resources.’’ 
(10 CFR 1021.410(b)(2)) 

2 Segmentation can occur when a proposal is 
broken down into small parts in order to avoid the 
appearance of significance of the total action. (10 
CFR 1021.410(b)(3)) 

comments through 
www.regulations.gov. 

3. Email: send comments to DOE- 
NEPA-Rulemaking@hq.doe.gov. 

Instructions: For detailed instructions 
on submitting comments and additional 
information on the rulemaking process, 
see the ‘‘Public Participation— 
Submission of Comments’’ (section IV) 
of the SUPPLEMENTARY INFORMATION 
section of this document. 
FOR FURTHER INFORMATION CONTACT: For 
questions concerning how to comment 
on this proposed rule, contact Ms. 
Carrie Abravanel, Office of NEPA Policy 
and Compliance, at DOE-NEPA- 
Rulemaking@hq.doe.gov or 202–586– 
4600. 
SUPPLEMENTARY INFORMATION: 

Table of Contents 

I. Introduction and Background 
A. Establishment and Use of Categorical 

Exclusions 
B. Development of the Proposed Changes 

II. Description of Proposed Changes 
A. Overview 
B. Proposed Changes to Categorical 

Exclusion B4.13 for Upgrading and 
Rebuilding Existing Powerlines 

C. Proposed New Categorical Exclusion 
B4.14 for Certain Energy Storage Systems 

D. Proposed Changes to Categorical 
Exclusion B5.16 for Solar Photovoltaic 
Systems 

III. Procedural Issues and Regulatory Review 
A. Review Under Executive Orders 12866, 

13563, and 14094 
B. Review Under Executive Orders 12898 

and 14096 
C. Review Under National Environmental 

Policy Act 
D. Review Under Regulatory Flexibility Act 
E. Review Under Paperwork Reduction Act 
F. Review Under Unfunded Mandates 

Reform Act of 1995 
G. Review Under Treasury and General 

Government Appropriations Act, 1999 
H. Review Under Executive Order 13132 
I. Review Under Executive Order 12988 
J. Review Under Treasury and General 

Government Appropriations Act, 2001 
K. Review Under Executive Order 13211 
L. Review Under Executive Order 12630 

IV. Public Participation—Submission of 
Comments 

V. Approval of the Office of the Secretary 

I. Introduction and Background 
The National Environmental Policy 

Act, as amended, (42 U.S.C. 4321 et 
seq.) requires Federal agencies to 
provide a detailed statement regarding 
the environmental impacts of proposals 
for major Federal actions significantly 
affecting the quality of the human 
environment. The Council on 
Environmental Quality (CEQ) 
regulations implementing NEPA (40 
CFR parts 1500–1508) require agencies 
to develop their own NEPA 
implementing procedures to apply the 

CEQ regulations to their specific 
programs and decision-making 
processes (40 CFR 1507.3). DOE’s NEPA 
procedures are contained in 10 CFR part 
1021. 

NEPA establishes three types of 
review for proposed actions— 
environmental impact statement, 
environmental assessment, and 
categorical exclusion—each involving 
different levels of information and 
analysis. An environmental impact 
statement is a detailed analysis of 
reasonably foreseeable environmental 
effects prepared for a major Federal 
action significantly affecting the quality 
of the human environment (42 U.S.C. 
4332(2)(C) and 40 CFR part 1502 and 
section 1508.1(j)). An environmental 
assessment is a concise public 
document prepared by a Federal agency 
to set forth the basis for its finding of no 
significant impact or its determination 
that an environmental impact statement 
is necessary (42 U.S.C. 4336(b)(2) and 
40 CFR 1501.5, 1501.6, and 1508.1(h)). 
A categorical exclusion is a category of 
actions that the agency has determined, 
in its agency NEPA procedures, 
normally does not have a significant 
effect on the human environment and 
therefore does not require preparation of 
an environmental assessment or 
environmental impact statement (40 
CFR 1501.4, 1507.3(e)(2)(ii), and 
1508.1(d)). DOE’s procedures for 
applying categorical exclusions require 
the agency to consider whether 
extraordinary circumstances exist due to 
which a normally excluded action may 
have a significant environmental effect. 

A. Establishment and Use of Categorical 
Exclusions 

DOE establishes and revises 
categorical exclusions pursuant to a 
rulemaking, such as this one, for 
defined classes of actions that the 
Department determines are supported 
by a record showing that the actions 
normally do not have significant 
environmental impacts, individually or 
cumulatively. The rulemaking process 
provides the public with an opportunity 
to review and comment on DOE’s 
proposed changes. DOE will consider 
the comments received during the 
public comment period. 

Once established in DOE’s NEPA 
procedures, use of a categorical 
exclusion requires evaluation of a 
proposed action against several 
conditions. DOE must determine, in 
accordance with 10 CFR 1021.410(b), 
that: (1) the proposed action fits within 
a categorical exclusion listed in 
appendix A or B to subpart D of part 
1021; (2) there are no extraordinary 

circumstances 1 related to the proposal 
that may affect the significance of the 
environmental impacts of the proposed 
action and require preparation of an 
environmental assessment or 
environmental impact statement, 
consistent with 40 CFR 1501.4(b)(1) and 
(b)(2); and (3) the proposal has not been 
improperly segmented 2 to meet the 
definition of a categorical exclusion, 
there are no connected or related actions 
with cumulatively significant impacts, 
and the proposed action is not 
precluded by 40 CFR 1506.1 or 10 CFR 
1021.211 as an impermissible interim 
action. 

In addition, DOE evaluates whether 
the proposed action satisfies conditions 
included within the text of the 
individual categorical exclusion and the 
conditions known as ‘‘integral 
elements’’ that apply to all categorical 
exclusions listed in appendix B to 
subpart D of part 1021 (appendix B, 
paragraphs (1) through (5)). Together, 
these conditions limit the types of 
proposals that fit within a categorical 
exclusion and help ensure that adverse 
environmental impacts are avoided or 
reduced. These conditions are discussed 
generally in this section and also in 
section II of this document, which 
describes each of DOE’s proposed 
changes. 

The categorical exclusions discussed 
in this proposed rulemaking include 
conditions specific to the categorical 
exclusion. For example, the proposed 
action must follow applicable codes and 
best management practices. These codes 
and practices vary by technology and 
location (e.g., fire protection codes that 
differ by state). Also, they change over 
time to reflect lessons learned and to 
address emerging technology and 
practices. The Technical Support 
Document provides links to and 
summarizes information on some of the 
relevant codes and best practices for the 
categorical exclusions that are included 
in this proposed rulemaking. As another 
example, the changes proposed in this 
rulemaking specify conditions regarding 
siting proposed actions on previously 
disturbed or developed land and on 
land contiguous to previously disturbed 
and developed land. DOE defines 
previously disturbed or developed as 
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3 This is a summary description of the integral 
elements. See 10 CFR part 1021, subpart D, 
appendix B for the full text. 

‘‘land that has been changed such that 
its functioning ecological processes 
have been and remain altered by human 
activity. The phrase encompasses areas 
that have been transformed from natural 
cover to non-native species or a 
managed state, including, but not 
limited to, utility and electric power 
transmission corridors and rights-of- 
way, and other areas where active 
utilities and currently used roads are 
readily available.’’ (10 CFR 
1021.410(g)(1)) As DOE explained in a 
2011 notice of proposed rulemaking, ‘‘In 
DOE’s experience, the potential for 
certain types of actions to have 
significant impacts on the human 
environment is generally avoided when 
that action takes place within a 
previously disturbed or developed area, 
i.e., land that has been changed such 
that the former state of the area and its 
functioning ecological processes have 
been altered.’’ (76 FR 218; January 3, 
2011) DOE’s experience reviewing 
proposed projects across the United 
States since 2011 supports this same 
conclusion. DOE also has experience 
implementing categorical exclusions 
that allow construction on land that is 
contiguous to previously disturbed or 
developed areas and proposes to make 
certain siting on contiguous land part of 
one of the proposed categorical 
exclusions. The area of contiguous land 
affected would be small as discussed in 
10 CFR 1021.410(g)(2). Any proposed 
use of contiguous land is subject to 
review against all the conditions 
relevant to the categorical exclusion, 
including the integral elements that 
require consideration of effects on 
threatened species, historic properties, 
and other environmentally sensitive 
resources. The Technical Support 
Document includes summaries of 
environmental assessments for projects 
proposed on previously disturbed or 
developed land and on contiguous land. 

In addition to conditions within an 
individual categorical exclusion, the 
proposed action also must satisfy 
conditions known as ‘‘integral 
elements.’’ Integral elements are part of 
each categorical exclusion in appendix 
B. These conditions appear at the 
beginning of the appendix and are not 
repeated for each categorical exclusion. 
Integral elements require that, to fit 
within a categorical exclusion, the 
proposed action must not threaten a 
violation of applicable environment, 
safety, and health requirements; require 
siting and construction or major 
expansion of waste storage, disposal, 
recovery, or treatment facilities; disturb 
hazardous substances, pollutants, or 
contaminants that preexist in the 

environment such that there would be 
uncontrolled or unpermitted releases; 
have the potential to cause significant 
impacts on environmentally sensitive 
resources; or involve governmentally 
designated noxious weeds or invasive 
species, unless certain conditions are 
met.3 In appendix B, DOE defines 
‘‘environmentally sensitive resource’’ as 
a resource that has typically been 
identified as needing protection through 
Executive Order, statute, or regulation 
by Federal, state, or local government, 
or a federally recognized Indian tribe. 
Environmentally sensitive resources 
include historic properties, threatened 
and endangered species, floodplains, 
and wetlands, among others. (10 CFR 
part 1021, subpart D, appendix B) 

Only if DOE determines that all the 
applicable conditions have been met 
may it issue a categorical exclusion 
determination. DOE posts its categorical 
exclusion determinations at 
www.energy.gov/nepa/doe-categorical- 
exclusion-cx-determinations. 

B. Development of the Proposed 
Changes 

In this proposed rulemaking, DOE 
proposes to add a categorical exclusion 
for certain energy storage systems and 
revise categorical exclusions for 
upgrading and rebuilding transmission 
lines and for solar photovoltaic (PV) 
systems, as well as make conforming 
changes to related sections of DOE’s 
NEPA regulations. DOE last made 
changes to its categorical exclusions in 
these areas in 2011 (76 FR 63764; 
October 13, 2011). Since then, DOE has 
developed a better understanding of the 
potential environmental impacts of 
these types of actions through research, 
conducting environmental reviews, and 
engaging with industry, local 
communities, and other government 
agencies. The proposed changes are 
based on the experience of DOE and 
other Federal agencies, current 
technologies, regulatory requirements, 
and accepted industry practice. DOE 
consulted with CEQ during the 
development of these proposed changes. 

DOE has documented the technical 
substantiation for the proposed changes 
in this preamble and in an 
accompanying Technical Support 
Document. The Technical Support 
Document summarizes environmental 
assessments for the types of projects 
addressed in this proposed rulemaking 
and other information. The 
environmental assessments demonstrate 
how DOE and other Federal agencies 

evaluated potential environmental 
impacts of these projects and 
determined that they would not result 
in a significant environmental effect. To 
be clear, not every environmental 
assessment discussed in the Technical 
Support Document reflects a project that 
would have qualified for a categorical 
exclusion proposed in this rulemaking. 
Such determinations would have to be 
made on a case-by-case basis. 

DOE developed its support for this 
proposed rulemaking consistent with 
CEQ’s 2010 guidance on establishing, 
applying, and revising categorical 
exclusions under NEPA (75 FR 75628; 
December 6, 2010). DOE also considered 
climate impacts and greenhouse gas 
(GHG) emissions in preparing these 
proposals consistent with CEQ’s 2023 
interim guidance on the consideration 
of GHG emissions and climate change 
(88 FR 1196; January 9, 2023). The 
description of the proposed changes in 
section II of this document includes a 
discussion of how the proposed changes 
may affect GHG emissions. 

The public made suggestions for 
revising DOE’s categorical exclusions in 
response to a Request for Information 
(RFI) published in the Federal Register 
on November 15, 2022. (87 FR 68385). 
Those suggestions, along with others 
made by DOE’s NEPA Compliance 
Officers and other staff, led to the 
proposals included in this proposed 
rulemaking. DOE evaluated the 
proposals by reviewing environmental 
assessments prepared by DOE and by 
other Federal agencies, categorical 
exclusions established by other Federal 
agencies, technical reports, applicable 
requirements and industry practices, 
and other publicly available 
information. 

Thirty-three individuals or entities 
responded to the Request for 
Information. The Request for 
Information and these comments are 
available at www.regulations.gov/ 
docket/DOE-HQ-2023-0002/comments. 
Relevant to this proposed rulemaking, 
commenters asked DOE to add energy 
storage systems to its categorical 
exclusions, to expand the scope of its 
categorical exclusion for upgrading and 
rebuilding powerlines, and to expand its 
categorical exclusion for solar 
photovoltaic systems to at least 200 
acres within previously disturbed or 
developed areas. DOE addresses these 
and related comments in its discussion 
of proposed changes in section II.B of 
this document. The identification 
number for individual commenter 
documents used on 
www.regulations.gov and the page(s) 
where a particular comment appears are 
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4 A transmission line rebuild is typically a 
replacement of conductor and equipment without 
increasing capacity. Transmission line design and 
new materials and equipment would meet current 
standards and electrical clearance requirements. A 
transmission line upgrade is typically a 
replacement of conductor and equipment, or the 
addition of sensors or other advanced technology, 
to increase the line’s capacity, such as by increasing 
the operating voltage or increasing the temperature 
rating. 

5 Grid Strategies, LLC, ‘‘Advanced Conductors on 
Existing Transmission Corridors to Accelerate Low 
Cost Decarbonization,’’ March 2022, available at: 
https://acore.org/wp-content/uploads/2022/03/ 
Advanced_Conductors_to_Accelerate_Grid_
Decarbonization.pdf. 

6 See 10 CFR 1021.410(g)(2) for a discussion of 
‘‘small’’ in the context of determining the 
applicability of a DOE categorical exclusion. 

included in section II.B of this 
document. 

II. Description of Proposed Changes 

A. Overview 

DOE proposes to establish a new 
categorical exclusion for certain energy 
storage systems and to revise existing 
categorical exclusions for upgrading and 
rebuilding transmission lines and for 
solar photovoltaic systems. DOE’s 
proposal also includes conforming 
changes to other categorical exclusions, 
to a class of actions normally requiring 
an environmental assessment, and to a 
class of actions normally requiring an 
environmental impact statement (10 
CFR part 1021, subpart D, appendices B, 
C, and D). These proposed changes are 
discussed in sections II.B through II.D of 
this document. 

These proposed changes, if finalized, 
would not require any changes to or 
otherwise affect categorical exclusion 
determinations completed prior to the 
effective date of any final rule. 

B. Proposed Changes to Categorical 
Exclusion B4.13 for Upgrading and 
Rebuilding Existing Powerlines 

Powerlines are a critical component of 
the electric grid that moves electricity 
from facilities that generate electricity to 
our communities, businesses, and 
factories. Upgrading and rebuilding 4 
powerlines extends their useful life. 
Upgrades and rebuilds can also help 
reduce the need for new powerlines and 
can allow the replacement of 
components with newer, more efficient 
and resilient technology. 

One example is reconductoring. 
Conductors are the wires that carry 
electricity. Most of the existing electric 
grid uses conductors with a steel core 
for strength surrounded by aluminum 
for the electrical current. More recently, 
conductor designs (called advanced 
conductors) with composite or carbon 
cores, in place of steel, have come into 
use. Advanced conductors provide a 
variety of benefits including increased 
capacity, which can be used to integrate 
renewable energy and other sources into 
the grid without the need to build new 
transmission lines. Use of advanced 
conductors reduces line losses (i.e., 
power lost during transmission and 

distribution of electricity) relative to 
traditional conductors, thereby 
improving efficiency.5 Improvements to 
capacity and efficiency can help to 
ensure reliability, reduce costs to 
consumers, and reduce GHG emissions 
associated with electricity generation, 
transmission, and distribution. 

Upgrading and rebuilding powerlines 
also can avoid or reduce adverse 
environmental impacts, such as by 
relocating small 6 segments of the 
existing line to avoid a sensitive 
environmental resource. Upgrading and 
rebuilding powerlines also can enhance 
resilience. For example, an upgrade or 
rebuild project might convert segments 
of existing overhead powerlines to 
underground lines or replace old 
transmission poles to ensure continued 
safe operations. 

Categorical exclusion B4.13 currently 
applies to upgrading or rebuilding 
‘‘approximately 20 miles in length or 
less’’ of existing powerlines and allows 
for minor relocations of small segments 
of powerlines. DOE proposes to remove 
the mileage limitation, add options for 
relocating within an existing right of 
way or within otherwise previously 
disturbed or developed lands, and add 
new conditions. 

The potential significance of 
environmental impacts from upgrading 
or rebuilding powerlines is more related 
to local environmental conditions than 
to the length of the powerlines. For 
example, the presence of 
environmentally sensitive resources 
along the existing right-of-way is more 
pertinent than the length of the existing 
powerlines to be upgraded or rebuilt. 
DOE reviewed environmental 
assessments for transmission line 
upgrades and rebuilds of various 
lengths. (See Technical Support 
Document, page 4.) The length of the 
projects is based on the endpoints, 
which are commonly substations (e.g., 
rebuild the transmission line from 
substation A to substation B). 
Environmental assessments and other 
information summarized in the 
Technical Support Document, as well as 
DOE’s experience with powerline 
upgrades and rebuilds do not indicate a 
particular mileage limit that would 
mark a threshold for significant impacts. 

DOE also proposes to clarify options 
for relocating powerlines within the 

scope of categorical exclusion B4.13. 
Relocating segments of a powerline can 
improve resilience, avoid sensitive 
resources, or serve other purposes. (See, 
in the Technical Support Document, 
page 6, DOE/EA–1912 for an example of 
relocation to avoid cultural resources 
and DOE/EA–1967 to avoid a rock fall 
and landslide area.) Currently, B4.13 
allows ‘‘minor relocations of small 
segments of the powerlines.’’ DOE 
proposes to delete ‘‘minor’’ because it is 
unnecessary to qualify ‘‘relocations of 
small segments’’ with ‘‘minor.’’ DOE 
also proposes to specify that, under the 
proposed revisions, small segments of 
powerlines may be relocated ‘‘within an 
existing right of way or within 
otherwise previously disturbed or 
developed lands.’’ This change would 
provide additional flexibility without 
increasing adverse environmental 
impacts. Any proposed relocation 
would be subject to all the conditions 
with the proposed categorical exclusion 
B4.13, including conformity to the 
integral elements that require 
consideration or potential impacts on 
environmentally sensitive resources and 
other potential impacts. 

DOE’s review of environmental 
assessments and other information in 
preparing this proposed rulemaking 
identified conditions that would be 
appropriate to add to categorical 
exclusion B4.13. Proposals to upgrade 
or rebuild powerlines normally 
incorporate practices that avoid or 
reduce potential land disturbance, 
erosion, disturbance of environmentally 
sensitive resources, and take other 
measures to protect the local 
environment. To account for this, DOE 
proposes to add a condition that the 
proposed project would be in 
accordance with applicable 
requirements and would incorporate 
appropriate design and construction 
standards, control technologies, and 
best management practices. This 
condition, together with the integral 
elements and consideration of 
extraordinary circumstances (described 
in section I.A of this document), would 
ensure that DOE considers whether a 
proposed upgrade or rebuild of an 
existing powerline would be sited and 
designed appropriately prior to 
determining whether categorical 
exclusion B4.13 applies. 

DOE proposes a conforming change to 
its class of action, C4, that normally 
requires an environmental assessment 
for upgrading and rebuilding existing 
powerlines more than approximately 20 
miles in length. That proposed change 
would remove the reference to 
powerline length and, instead, clarify 
that an environmental assessment 
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7 The Request for Information and these 
comments are available at www.regulations.gov/ 
docket/DOE-HQ-2023-0002/comments. 

8 The U.S. Energy Information Administration 
published information about large-scale energy 
storage for electricity generation (www.eia.gov/ 
energyexplained/electricity/energy-storage-for- 
electricity-generation.php) and market trends for 
battery storage (www.eia.gov/analysis/studies/ 
electricity/batterystorage/). Also, DOE published an 
energy storage market report in 2020 
(www.energy.gov/sites/prod/files/2020/12/f81/ 
Energy%20Storage%20Market%20
Report%202020_0.pdf). 

9 On DOE sites and in other locations, land use 
planning may be documented in a site land use 
plan, or be subject to siting processes or other 
comparable systems. Use of land use and zoning 
requirements is inclusive of these processes. 

normally would be prepared when the 
proposal does not qualify for categorical 
exclusion B4.13. 

In response to DOE’s November 2022 
Request for Information,7 Edison 
Electric Institute (EEI) suggested that 
DOE increase the length of powerlines 
in categorical exclusion B4.13 to ‘‘at 
least 100 miles’’ within previously 
disturbed or developed rights-of-way. 
(EEI (RFI 0010), pages 7–8) EEI stated 
that, ‘‘Such [rights-of-way] are already 
managed from an environmental, safety, 
and reliability standpoint and thus, 
projects in these areas should not result 
in significant effects on the human 
environment.’’ (EEI (RFI 0010), page 8) 
EEI further stated that this change 
would ‘‘prioritize projects in existing 
[rights-of-way] over new greenfield 
projects’’ and that utilizing existing 
rights-of-way would ‘‘more efficiently 
build the transmission infrastructure 
necessary for the clean energy 
transformation.’’ (EEI (RFI 0010), page 8) 
The Cross-Cutting Issues Group 
suggested that DOE omit the 20-mile 
limitation in B4.13 and stated that, 
‘‘Projects in previously disturbed or 
developed [rights-of-way] will not 
significantly impact the human 
environment regardless of the length of 
the powerlines.’’ (Cross-Cutting Issues 
Group (RFI 0012), page 5) DOE’s 
proposed changes to categorical 
exclusion B4.13 are consistent with 
these comments. 

The Cross-Cutting Issues Group 
requested that DOE confirm that 
categorical exclusion B4.13 covers all 
types of powerlines, including ‘‘gen-tie 
lines’’ and ‘‘powerlines that feed into a 
federal electric transmission system 
(e.g., Tennessee Valley Authority)’’ and 
related project elements such as access 
roads. (Cross-Cutting Issues Group (RFI 
0012), pages 4–5) DOE interprets B4.13 
to encompass all types of powerlines, 
including those identified by the 
commenter. In regard to access roads 
and other project elements, DOE’s NEPA 
regulations explain, ‘‘A class of actions 
[e.g., a categorical exclusion] includes 
activities foreseeably necessary to 
proposals encompassed within the class 
of actions (such as award of 
implementing grants and contracts, site 
preparation, purchase and installation 
of equipment, and associated 
transportation activities).’’ (10 CFR 
1021.410(d)) 

C. Proposed New Categorical Exclusion 
B4.14 for Certain Energy Storage 
Systems 

For purposes of this proposed 
rulemaking, an energy storage system is 
a device or group of devices assembled 
together, capable of storing energy in 
order to supply electrical energy at a 
later time. Energy storage can be used to 
integrate renewable energy (such as 
wind and solar energy) into the electric 
grid, help generation facilities operate at 
optimal levels to meet customer 
demand, and reduce the use of less 
efficient generating units that would 
otherwise run only at peak times. An 
energy storage system also provides 
protection from power interruptions and 
serves as reserve power in case of power 
outages or fluctuations. The most 
familiar type of energy storage system is 
a group of electrochemical batteries and 
associated equipment referred to as a 
battery energy storage system. Another 
form uses a flywheel, which converts 
excess electricity from the grid to 
kinetic energy in a fast-spinning rotor. 
As needed, the stored energy is 
converted back to electricity and 
returned to the grid or put to other use. 

DOE and others have been developing 
large-scale energy storage systems for 
decades. Deployment of these systems 
has increased over the past decade. 
Today, energy storage systems support 
the operation of electric transmission 
facilities, microgrids, energy generation 
facilities, and commercial and industrial 
facilities.8 

DOE proposes to establish new 
categorical exclusion B4.14 for the 
construction, operation, upgrade, or 
decommissioning of an electrochemical- 
battery or flywheel energy storage 
system within a previously disturbed or 
developed area or within a small area 
contiguous to a previously disturbed or 
developed area. Section I.A of this 
document includes discussion of DOE’s 
definition of previously disturbed or 
developed area and DOE’s experience 
referring to contiguous areas in its 
categorical exclusions. The total acreage 
used for an energy storage system will 
be defined by the needs of the proposed 
project. Based on past experience, DOE 
anticipates that energy storage systems 
typically require 15 acres or less and 

would be sited close to energy, 
transmission, or industrial facilities. 
(See Technical Support Document, page 
24.) Consistent with this expectation 
and because contiguous land might be 
undisturbed and undeveloped, DOE 
proposes that siting outside a previously 
disturbed or developed be limited to a 
‘‘small’’ contiguous area. DOE would 
consider whether a contiguous area is 
small ‘‘in the context of the particular 
proposal, including its proposed 
location. In assessing whether a 
proposed action is small, in addition to 
the actual magnitude of the proposal, 
DOE considers factors such as industry 
norms, the relationship of the proposed 
action to similar types of development 
in the vicinity of the proposed action, 
and expected outputs of emissions or 
waste. When considering the physical 
size of a proposed facility, for example, 
DOE would review the surrounding 
land uses, the scale of the proposed 
facility relative to existing development, 
and the capacity of existing roads and 
other infrastructure to support the 
proposed action.’’ (10 CFR 
1021.410(g)(2)) In addition, the 
proposed categorical exclusion includes 
conditions that the proposed project be 
in accordance with applicable 
requirements (such as land use 9 and 
zoning requirements) and would 
incorporate appropriate design and 
construction standards, control 
technologies, and best management 
practices. In addition, DOE would 
review the proposed project against the 
criteria, including integral elements and 
extraordinary circumstances, described 
in section I.A of this document. This 
review would ensure that DOE 
considers the potential environmental 
effects of a proposed energy storage 
system prior to determining whether 
categorical exclusion B4.14 applies. In 
proposing this categorical exclusion, 
DOE has evaluated environmental 
assessments and findings of no 
significant impact prepared by DOE and 
other Federal agencies, categorical 
exclusion determinations made by DOE, 
and other information. (See Technical 
Support Document, page 24.) 

DOE also proposes conforming 
changes to three related categorical 
exclusions. Based on its past experience 
with energy storage systems, in 2011, 
DOE added ‘‘power storage (such as 
flywheels and batteries, generally less 
than 10 MW)’’ as an example of 
conservation actions to categorical 

VerDate Sep<11>2014 16:28 Nov 15, 2023 Jkt 262001 PO 00000 Frm 00007 Fmt 4702 Sfmt 4702 E:\FR\FM\16NOP1.SGM 16NOP1lo
tte

r 
on

 D
S

K
11

X
Q

N
23

P
R

O
D

 w
ith

 P
R

O
P

O
S

A
LS

1



78686 Federal Register / Vol. 88, No. 220 / Thursday, November 16, 2023 / Proposed Rules 

10 The Request for Information and these 
comments are available at www.regulations.gov/ 
docket/DOE-HQ-2023-0002/comments. 

11 DOE’s Solar Energy Technologies Office has a 
website that describes solar PV technologies 
(www.energy.gov/eere/solar/solar-photovoltaic- 
technology-basics). 

12 U.S. Energy Information Administration ‘‘Solar 
explained’’ available at www.eia.gov/ 
energyexplained/solar/solar-energy-and-the- 
environment.php; retrieved August 27, 2023. 

13 U.S. Energy Information Administration ‘‘Solar 
explained’’ available at www.eia.gov/ 
energyexplained/solar/solar-energy-and-the- 
environment.php; retrieved August 27, 2023. 

exclusion B5.1, Actions to conserve 
energy or water. DOE also added ‘‘load 
shaping projects (such as the 
installation and use of flywheels and 
battery arrays)’’ to the list of example 
actions in categorical exclusion B4.6, 
Additions and modifications to 
transmission facilities. DOE now 
proposes to delete ‘‘power storage’’ from 
the examples in B5.1. DOE would not 
include the 10 MW (megawatt) limit in 
new categorical exclusion B4.14 because 
capacity, whether denominated in 
megawatts as a measure of 
instantaneous output or megawatt-hours 
as a measure of the total amount of 
energy capable of being stored, is not a 
reliable indicator of potential 
environmental impacts. Including a 
capacity limit within the categorical 
exclusion could mean that technology 
improvements resulting in more power 
storage within the same physical 
footprint may not qualify for the 
categorical exclusion even though the 
potential environmental impacts have 
not changed. DOE also proposes to 
delete the example of flywheels and 
battery arrays from B4.6 but retain the 
reference to ‘‘load shaping projects’’ and 
add ‘‘reducing energy use during 
periods of peak demand’’ as a new 
example. DOE would add a note to B4.6 
that energy storage systems are 
addressed in B4.14. DOE also would 
add this note to categorical exclusion 
B4.4, Power marketing services and 
activities, which was established in 
1992 and lists storage and load shaping 
as examples. These conforming changes 
would avoid confusion over which 
categorical exclusion and associated 
conditions apply to energy storage 
systems. 

In response to DOE’s November 2022 
Request for Information,10 three 
commenters (Cross-Cutting Issues 
Group, Duke Energy, and EEI) requested 
that DOE include energy storage 
systems, and the installation and 
operation of such systems, in categorical 
exclusions B4.4 and B4.6. Cross-Cutting 
Issues Group explained that including 
energy storage systems explicitly in B4.4 
and B4.6 would ‘‘provide more 
certainty’’ as project proponents explore 
different types of energy storage system 
technologies (such as compressed air 
energy storage and molten salt storage), 
‘‘particularly the timing and costs 
associated with deploying such 
projects.’’ (Cross-Cutting Issues Group 
(RFI 0012), page 6) EEI and Cross- 
Cutting Issues Group asked DOE to 
explicitly include the addition or 

modification of a ‘‘battery array or other 
energy storage device(s)’’ as part of these 
categorical exclusions. (EEI (RFI 0010), 
pages 9–10; Cross-Cutting Issues Group 
(RFI 0012), page 6) 

DOE’s proposed changes address 
these comments. DOE believes that the 
best way to ensure consistency is to 
have a single categorical exclusion for 
energy storage systems. DOE is 
proposing that new categorical 
exclusion B4.14 be limited to 
electrochemical-battery and flywheel 
energy storage systems. At this time, 
DOE has not identified sufficient 
information to conclude that 
compressed air energy storage, thermal 
energy storage (e.g., molten salt storage), 
or other technologies normally do not 
present the potential for significant 
environmental impacts. DOE welcomes 
comments that provide analytic support 
for whether these other energy storage 
technologies meet the requirements for 
a categorical exclusion. If DOE identifies 
sufficient support, DOE may revise the 
categorical exclusion in the final rule to 
include additional energy storage 
technologies. 

D. Proposed Changes to Categorical 
Exclusion B5.16 for Solar Photovoltaic 
Systems 

Solar photovoltaic (PV) technology 
converts sunlight into electrical energy. 
Individual PV cells, which may produce 
only 1 or 2 watts of electricity, are 
connected together to form modules 
(otherwise known as panels). The 
modules are combined with other 
components (e.g., to convert electricity 
from direct current (DC) to alternating 
current (AC)) to create a solar PV 
system. These systems can be located in 
a wide variety of locations and sized for 
an individual home or business up to 
utility-scale, generating hundreds of 
megawatts.11 

Solar PV systems do not release GHGs 
while operating, though, as with any 
industrial activity, manufacturing and 
installing solar PV systems can release 
GHGs. The U.S. Energy Information 
Administration reports that, ‘‘Studies 
conducted by a number of organizations 
and researchers have concluded that PV 
systems can produce the equivalent 
amount of energy that was used to 
manufacture the systems within 1 to 4 
years. Most PV systems have operating 
lives of up to 30 years or more.’’ 12 Thus, 

on a life-cycle basis, solar PV systems 
provide many years of electricity 
generation without GHG emissions. 

DOE’s current categorical exclusion 
B5.16, Solar photovoltaic systems, 
includes the installation, modification, 
operation, and removal of solar PV 
systems located on a building or other 
structure or, if located on land, within 
a previously disturbed or developed 
area generally comprising less than 10 
acres. DOE proposes to change 
‘‘removal’’ of a solar PV system to 
‘‘decommissioning.’’ Decommissioning 
encompasses recycling and other types 
of actions that occur when a facility is 
taken out of service. DOE also proposes 
to remove the acreage limitation for 
proposed projects. Based on DOE’s 
experience, acreage is not a reliable 
indicator of potential environmental 
impacts. As discussed in section I.B of 
this document, the potential 
significance of environmental impacts is 
more related to local environmental 
conditions than to acreage. DOE’s 
review of various environmental 
assessments indicate that an acreage 
limit would not serve as an appropriate 
indicator of significant impacts. This 
conclusion is illustrated, for example, 
by environmental assessments for solar 
PV projects larger than 1,000 acres on 
previously disturbed or developed land 
that would not result in significant 
environmental impacts. (See Technical 
Support Document, page 42.) 

The nature and significance of 
environmental impacts is determined by 
a proposed project’s proximity to and 
potential effects on environmentally 
sensitive resources and other conditions 
accounted for in categorical exclusion 
B5.16 and in the integral elements, 
extraordinary circumstances, and other 
factors described in section I.A of this 
document. If the proposed changes are 
finalized, DOE would consider the 
integral elements and the presence of 
any extraordinary circumstances when 
reviewing proposed solar PV projects’ 
eligibility for this categorical exclusion. 
This review would ensure that DOE 
considers potential environmental 
impacts of a proposed solar PV system 
prior to determining whether categorical 
exclusion B5.16 applies. For example, 
in preparing the Technical Support 
Document, DOE observed that some 
large solar PV systems have been 
proposed for agricultural land. While 
integrating solar PV systems with farms 
may provide a variety of economic and 
environmental benefits to farmers,13 
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14 The Request for Information and these 
comments are available at www.regulations.gov/ 
docket/DOE-HQ-2023-0002/comments. 

doing so also raises questions about 
land use and the protection of important 
farmlands. One of the integral elements 
ensures that DOE considers the 
potential impacts on prime or unique 
farmland, or other farmland of statewide 
or local importance. (10 CFR part 1021, 
appendix B, paragraph (4)(v).) 

DOE also proposes to make 
conforming changes in appendix C, 
Classes of Actions that Normally 
Require EAs but not Necessarily EISs, 
and in appendix D, Classes of Actions 
that Normally Require EISs. These 
appendices each include a class of 
actions, C7 and D7, that associates the 
level of NEPA review for 
interconnection requests and power 
acquisition with the power output of the 
electric generation resource. In 2011, 
DOE proposed for C7 that an 
environmental assessment normally 
would be required for the 
interconnection of, or acquisition of 
power from, new generation resources 
that are equal to or less than 50 average 
megawatts ‘‘and that would not be 
eligible for categorical exclusion under 
10 CFR part 1021.’’ (76 FR 233; January 
3, 2011) DOE did not receive public 
comment on the proposed addition 
regarding categorical exclusion 
eligibility. In the 2011 final rule, DOE 
did not include the condition regarding 
eligibility for a categorical exclusion. 
DOE explained this decision by stating 
‘‘to improve clarity, DOE is removing 
the previously proposed condition that 
the new generation resource ‘would not 
be eligible for categorical exclusion 
under this part.’ DOE normally would 
not prepare an environmental 
assessment when a categorical exclusion 
would apply. Therefore, the condition is 
unnecessary and potentially confusing.’’ 
(76 FR 63784; October 13, 2011) DOE’s 
practice continues to be that it 
‘‘normally would not prepare an 
environmental assessment when a 
categorical exclusion would apply.’’ 
DOE is again proposing to add a 
condition regarding the applicability of 
a categorical exclusion to C7, however. 
In light of the proposed change to 
B5.16—which would remove the 
acreage restriction for solar PV systems, 
thereby allowing the categorical 
exclusion to apply to systems generating 
up to hundreds of megawatts—DOE 
believes that including a condition in 
C7 is appropriate and helpful. It will 
clarify DOE’s practice that an 
environmental assessment is normally 
required ‘‘unless the generation resource 
is eligible for a categorical exclusion.’’ 
DOE did not propose a similar condition 
in 2011 for D7, which applies to new 
generation resources greater than 50 

average megawatts. DOE is now 
proposing to add the same condition to 
both C7 and D7 for the reasons 
previously described. For D7, DOE also 
is proposing to specify that an 
environmental impact statement is not 
required when an environmental 
assessment was prepared that resulted 
in a finding of no significant impact. 
This is standard practice, and DOE 
proposes to add this text only to avoid 
any potential confusion. 

In response to DOE’s November 2022 
Request for Information,14 EEI suggested 
that DOE revise categorical exclusion 
B5.16 to apply to ‘‘solar photovoltaic 
systems, both large- and small-scale, 
and increase the acreage to at least 200 
acres within previously disturbed or 
developed areas to fully capture the 
extent of large-scale solar installation 
that utilize more than 10 areas and may 
not be contiguous.’’ (EEI (RFI 0010), 
page 10) DOE’s proposal in this 
rulemaking is consistent with this 
comment. 

III. Procedural Issues and Regulatory 
Review 

A. Review Under Executive Orders 
12866, 13563, and 14094 

Executive Order (‘‘E.O.’’) 12866, 
‘‘Regulatory Planning and Review,’’ as 
supplemented and reaffirmed by E.O. 
13563, ‘‘Improving Regulation and 
Regulatory Review,’’ 76 FR 3821 (Jan. 
21, 2011) and amended by E.O. 14094, 
‘‘Modernizing Regulatory Review,’’ 88 
FR 21879 (April 11, 2023), requires 
agencies, to the extent permitted by law, 
to (1) propose or adopt a regulation only 
upon a reasoned determination that its 
benefits justify its costs (recognizing 
that some benefits and costs are difficult 
to quantify); (2) tailor regulations to 
impose the least burden on society, 
consistent with obtaining regulatory 
objectives, taking into account, among 
other things, and to the extent 
practicable, the costs of cumulative 
regulations; (3) select, in choosing 
among alternative regulatory 
approaches, those approaches that 
maximize net benefits (including 
potential economic, environmental, 
public health and safety, and other 
advantages; distributive impacts; and 
equity); (4) to the extent feasible, specify 
performance objectives, rather than 
specifying the behavior or manner of 
compliance that regulated entities must 
adopt; and (5) identify and assess 
available alternatives to direct 
regulation, including providing 
economic incentives to encourage the 

desired behavior, such as user fees or 
marketable permits, or providing 
information upon which choices can be 
made by the public. DOE emphasizes as 
well that E.O. 13563 requires agencies to 
use the best available techniques to 
quantify anticipated present and future 
benefits and costs as accurately as 
possible. In its guidance, the Office of 
Information and Regulatory Affairs 
(OIRA) in the Office of Management and 
Budget (OMB) has emphasized that such 
techniques may include identifying 
changing future compliance costs that 
might result from technological 
innovation or anticipated behavioral 
changes. Many benefits and costs 
associated with this proposed rule are 
not quantifiable. The direct benefits 
include reduced cost and time for 
environmental analysis incurred by 
DOE, project proponents, and the 
public. Indirect benefits are expected to 
include deployment of technologies that 
improve the reliability and resilience of 
the nation’s electric grid and that 
expand electricity generation capacity 
while reducing emissions of GHGs. For 
the reasons stated in this preamble, this 
proposed regulatory action is consistent 
with these principles. 

This regulatory action has been 
determined not to be ‘‘a significant 
regulatory action’’ under E.O. 12866, 
‘‘Regulatory Planning and Review,’’ 58 
FR 51735 (October 4, 1993). 
Accordingly, this action is not subject to 
review under that Executive order by 
OIRA of OMB. 

B. Review Under Executive Orders 
12898 and 14096 

E.O. 12898, ‘‘Federal Actions To 
Address Environmental Justice in 
Minority Populations and Low-Income 
Populations,’’ as supplemented and 
amended by E.O. 14096, ‘‘Revitalizing 
Our Nation’s Commitment to 
Environmental Justice for All,’’ requires 
each Federal agency, consistent with its 
statutory authority, to make achieving 
environmental justice part of its 
mission. E.O. 14096 directs Federal 
agencies to carry out environmental 
reviews under NEPA in a manner that 
‘‘(A) analyzes direct, indirect, and 
cumulative effects of Federal actions on 
communities with environmental justice 
concerns; (B) considers best available 
science and information on any 
disparate health effects (including risks) 
arising from exposure to pollution and 
other environmental hazards, such as 
information related to the race, national 
origin, socioeconomic status, age, 
disability, and sex of the individuals 
exposed; and (C) provides opportunities 
for early and meaningful involvement in 
the environmental review process by 
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15 GAO–14–369, NATIONAL ENVIRONMENTAL 
POLICY ACT: Little Information Exists on NEPA 
Analyses, April 2014, available at www.gao.gov/ 
assets/gao-14-369.pdf. 

16 76 FR 237, January 3, 2011. 

communities with environmental justice 
concerns potentially affected by a 
proposed action, including when 
establishing or revising agency 
procedures under NEPA.’’ DOE is 
providing opportunities for public 
engagement in this proposed 
rulemaking, including opportunities for 
communities with environmental justice 
concerns. Also, in determining whether 
the proposed categorical exclusions 
apply to a future proposed action, DOE 
will consider whether the proposed 
action threatens a violation of these 
Executive Orders, consistent with the 
first integral element listed in appendix 
B of DOE’s NEPA procedures. 

C. Review Under National 
Environmental Policy Act 

The Department’s NEPA procedures 
assist the Department in fulfilling its 
responsibilities under NEPA and the 
CEQ regulations but are not themselves 
final determinations of the level of 
environmental review required for any 
proposed action. The CEQ regulations 
do not direct agencies to prepare an 
environmental assessment or 
environmental impact statement before 
establishing agency procedures that 
supplement the CEQ regulations to 
implement NEPA (40 CFR 1507.3). In 
establishing a new categorical exclusion 
and making other changes as described 
in this notice, DOE is following the 
requirements of CEQ’s procedural 
regulations, which include publishing 
the Notice of Proposed Rulemaking in 
the Federal Register for public review 
and comment, considering public 
comments, and consulting with CEQ 
regarding conformity with NEPA and 
the CEQ regulations. (See 40 CFR 
1507.3(b)). 

In this proposed rule, DOE proposes 
amendments that establish, modify, and 
clarify procedures for considering the 
environmental effects of DOE actions 
within DOE’s decisionmaking process, 
thereby enhancing compliance with the 
letter and spirit of NEPA. DOE has 
preliminarily determined that this 
proposed rule would qualify for 
categorical exclusion under 10 CFR part 
1021, subpart D, appendix A6, because 
it is a strictly procedural rulemaking, 
and no extraordinary circumstances 
exist that require further environmental 
analysis. Therefore, DOE has 
preliminarily determined that 
promulgation of these amendments is 
not a major Federal action significantly 
affecting the quality of the human 
environment within the meaning of 
NEPA, and does not require an 
environmental assessment or an 
environmental impact statement. 

D. Review Under Regulatory Flexibility 
Act 

The Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) requires preparation 
of an initial regulatory flexibility 
analysis for any rule that by law must 
be proposed for public comment, unless 
the agency certifies that the rule, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities. As required by 
E.O. 13272, ‘‘Proper Consideration of 
Small Entities in Agency Rulemaking,’’ 
67 FR 53461 (Aug. 16, 2002), DOE 
published procedures and policies on 
February 19, 2003, to ensure that the 
potential impacts of its rules on small 
entities are properly considered during 
the rulemaking process (68 FR 7990). 
DOE has made its procedures and 
policies available on the Office of the 
General Counsel’s website: https://
energy.gov/gc under Resources. 

DOE has reviewed this proposed rule 
under the provisions of the Regulatory 
Flexibility Act and the procedures and 
policies published on February 19, 
2003. The proposed revisions to 10 CFR 
part 1021 streamline the environmental 
review for proposed actions, resulting in 
a decrease in burdens associated with 
carrying out such reviews. For example, 
the proposed revisions to DOE’s 
categorical exclusions are expected to 
reduce the number of environmental 
assessments that applicants would need 
to pay to have prepared for DOE’s 
consideration. Applicants may 
sometimes incur costs in providing 
environmental information that DOE 
requires when making a categorical 
exclusion determination. The 
Government Accountability Office 
found in 2014 that there is little data 
available on the costs for preparing 
NEPA reviews and that agencies 
‘‘generally do not reports costs that are 
‘paid by the applicant’ because these 
costs reflect business transactions 
between applicants and their 
contractors and are not available to 
agency officials.’’ 15 In 2011, DOE 
estimated the cost of preparing 
environmental assessments over the 
prior decade at an average of $100,000 
and a median of $65,000.16 DOE does 
not have more current cost data. The 
costs of making a categorical exclusion 
determination are less than those to 
prepare an EA. Although DOE does not 
have data on what percentage of EAs 
were funded by applicants that qualified 
as small entities, a beneficial cost 

impact is expected to accrue to entities 
of all sizes. 

Based on the foregoing, DOE certifies 
that this proposed rule, if adopted, 
would not have a significant economic 
impact on a substantial number of small 
entities. Accordingly, DOE has not 
prepared a regulatory flexibility analysis 
for this proposed rulemaking. DOE’s 
certification and supporting statement 
of factual basis will be provided to the 
Chief Counsel for Advocacy of the Small 
Business Administration pursuant to 5 
U.S.C. 605(b). 

E. Review Under Paperwork Reduction 
Act 

This proposed rulemaking will 
impose no new information or record- 
keeping requirements. Accordingly, 
OMB clearance is not required under 
the Paperwork Reduction Act (44 U.S.C. 
3501 et seq.) and the procedures 
implementing that Act, 5 CFR 1320.1 et 
seq. 

F. Review Under Unfunded Mandates 
Reform Act of 1995 

Title II of the Unfunded Mandates 
Reform Act (UMRA) of 1995 (Pub. L. 
104–4) requires each Federal agency to 
assess the effects of Federal regulatory 
actions on state, local, and tribal 
governments, in the aggregate, or to the 
private sector, other than to the extent 
such actions merely incorporate 
requirements specifically set forth in a 
statute. Section 202 of UMRA requires 
a Federal agency to perform a detailed 
assessment of the anticipated costs and 
benefits of any rule that includes a 
Federal mandate which may result in 
costs to State, local, or Tribal 
governments, or to the private sector, of 
$100 million or more in any one year 
(adjusted annually for inflation) (2 
U.S.C. 1532(a) and (b)). Section 204 of 
UMRA requires each agency that 
proposes a rule containing a significant 
Federal intergovernmental mandate to 
develop an effective process for 
obtaining meaningful and timely input 
from elected officers of State, local, and 
Tribal governments (2 U.S.C. 1534). 

The proposed rule would amend 
DOE’s existing regulations governing 
compliance with NEPA to better align 
DOE’s regulations, including its 
categorical exclusions, with its current 
activities and recent experiences. The 
proposed rule would not result in the 
expenditure by State, local, and Tribal 
governments in the aggregate, or by the 
private sector, of $100 million or more 
in any one year. Accordingly, no 
assessment or analysis is required under 
the UMRA. 
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G. Review Under Treasury and General 
Government Appropriations Act, 1999 

Section 654 of the Treasury and 
General Government Appropriations 
Act, 1999 (Pub. L. 105–277) requires 
Federal agencies to issue a Family 
Policymaking Assessment for any 
proposed rule that may affect family 
well-being. The proposed rule would 
not have any impact on the autonomy 
or integrity of the family as an 
institution. Accordingly, DOE has 
concluded that it is not necessary to 
prepare a Family Policymaking 
Assessment. 

H. Review Under Executive Order 13132 

E.O. 13132, ‘‘Federalism,’’ 64 FR 
43255 (Aug. 4, 1999), imposes certain 
requirements on agencies formulating 
and implementing policies or 
regulations that preempt state law or 
that have federalism implications. 
Agencies are required to examine the 
constitutional and statutory authority 
supporting any action that would limit 
the policymaking discretion of the states 
and carefully assess the necessity for 
such actions. DOE has examined this 
proposed rule and has determined that 
it would not preempt state law and 
would not have a substantial direct 
effect on the states, on the relationship 
between the national government and 
the states, or on the distribution of 
power and responsibilities among the 
various levels of government. No further 
action is required by E.O. 13132. 

I. Review Under Executive Order 12988 

With respect to the review of existing 
regulations and the promulgation of 
new regulations, section 3(a) of E.O. 
12988, ‘‘Civil Justice Reform,’’ 61 FR 
4729 (Feb. 7, 1996), imposes on 
Executive agencies the general duty to 
adhere to the following requirements: 
(1) eliminate drafting errors and 
ambiguity; (2) write regulations to 
minimize litigation; and (3) provide a 
clear legal standard for affected conduct 
rather than a general standard and 
promote simplification and burden 
reduction. With regard to the review 
required by section 3(a), section 3(b) of 
E.O. 12988 specifically requires that 
Executive agencies make every 
reasonable effort to ensure that the 
regulation: (1) clearly specifies the 
preemptive effect, if any; (2) clearly 
specifies any effect on existing Federal 
law or regulation; (3) provides a clear 
legal standard for affected conduct 
while promoting simplification and 
burden reduction; (4) specifies the 
retroactive effect, if any; (5) adequately 
defines key terms; and (6) addresses 
other important issues affecting clarity 

and general draftsmanship under any 
guidelines issued by the Attorney 
General. Section 3(c) of E.O. 12988 
requires Executive agencies to review 
regulations in light of applicable 
standards in section 3(a) and section 
3(b) to determine whether they are met, 
or it is unreasonable to meet one or 
more of them. DOE has completed the 
required review and determined that, to 
the extent permitted by law, the 
proposed rule meets the relevant 
standards of E.O. 12988. 

J. Review Under Treasury and General 
Government Appropriations Act, 2001 

The Treasury and General 
Government Appropriations Act, 2001 
(44 U.S.C. 3516 note) provides for 
agencies to review most disseminations 
of information to the public under 
information quality guidelines 
established by each agency pursuant to 
general guidelines issued by OMB. 

OMB’s guidelines were published at 
67 FR 8452 (Feb. 22, 2002), and DOE’s 
guidelines were published at 67 FR 
62446 (Oct. 7, 2002). DOE has reviewed 
this proposed rule under the OMB and 
DOE guidelines and has concluded that 
it is consistent with applicable policies 
in those guidelines. 

K. Review Under Executive Order 13211 

Executive Order 13211, ‘‘Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use,’’ 66 FR 28355 (May 
22, 2001), requires Federal agencies to 
prepare and submit to OMB a Statement 
of Energy Effects for any proposed 
significant energy action. A ‘‘significant 
energy action’’ is defined as any action 
by an agency that promulgated or is 
expected to lead to promulgation of a 
final rule, and that: (1)(i) is a significant 
regulatory action under E.O. 12866, or 
any successor order, and (ii) is likely to 
have a significant adverse effect on the 
supply, distribution, or use of energy; or 
(2) is designated by the Administrator of 
OIRA as a significant energy action. For 
any proposed significant energy action, 
the agency must give a detailed 
statement of any adverse effects on 
energy supply, distribution, or use 
should the proposal be implemented, 
and of reasonable alternatives to the 
action and their expected benefits on 
energy supply, distribution, and use. 
This regulatory action would not have a 
significant adverse effect on the supply, 
distribution, or use of energy, and is 
therefore not a significant energy action. 
Accordingly, DOE has not prepared a 
Statement of Energy Effects. 

L. Review Under Executive Order 12630 

DOE has determined pursuant to E.O. 
12630, ‘‘Governmental Actions and 
Interference with Constitutionally 
Protected Property Rights,’’ 53 FR 8859 
(Mar. 18, 1988), that this proposed rule 
would not result in any takings that 
might require compensation under the 
Fifth Amendment to the United States 
Constitution. 

IV. Public Participation—Submission of 
Comments 

DOE will accept comments, data, and 
information regarding this notice of 
proposed rulemaking no later than the 
date provided in the DATES section at the 
beginning of this document. Interested 
individuals are invited to submit data, 
views, or arguments with respect to the 
specific sections addressed in this 
proposed rule using the methods 
described in the ADDRESSES section at 
the beginning of this document. 

1. Submitting comments via 
www.regulations.gov. Your contact 
information will be viewable by DOE’s 
Office of the General Counsel staff only. 
Your contact information will not be 
publicly viewable except for your first 
and last names, organization name (if 
any), and submitter representative name 
(if any). If your comment is not 
processed properly because of technical 
difficulties, DOE will use this 
information to contact you. If DOE 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, DOE may not be 
able to consider your comment. 
However, your contact information will 
be publicly viewable if you include it in 
the comment itself or in any documents 
attached to your comment. Any 
information that you do not want to be 
publicly viewable should not be 
included in your comment, nor in any 
document attached to your comment. 
Persons viewing comments will see only 
first and last names, organization 
names, correspondence containing 
comments, and any documents 
submitted with the comments. 

Do not submit to www.regulations.gov 
information for which disclosure is 
restricted by statute, such as trade 
secrets and commercial or financial 
information (hereinafter referred to as 
Confidential Business Information 
(CBI)). Comments submitted through 
www.regulations.gov cannot be claimed 
as CBI. Comments received through 
www.regulations.gov will waive any CBI 
claims for the information submitted. 
For information on submitting CBI, see 
the Confidential Business Information 
section. 
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DOE processes submissions made 
through www.regulations.gov before 
posting. Normally, comments will be 
posted within a few days of being 
submitted. However, if large volumes of 
comments are being processed 
simultaneously, your comment may not 
be viewable for up to several weeks. 
Please keep the comment tracking 
number that www.regulations.gov 
provides after you have successfully 
uploaded your comment. 

2. Submitting comments via email or 
mail. Comments and documents 
submitted via email or mail will also be 
posted to www.regulations.gov. If you 
do not want your personal contact 
information to be publicly viewable, do 
not include it in your comment or any 
accompanying documents. Instead, 
provide your contact information in a 
cover letter. Include your first and last 
names, email address, telephone 
number, and optional mailing address. 
The cover letter will not be publicly 
viewable as long as it does not include 
any comments. 

Comments, data, and other 
information submitted to DOE 
electronically should be provided in 
PDF (preferred), Microsoft Word or 
Excel, WordPerfect, or text (ASCII) file 
format. Provide documents that are not 
secured, that are written in English, and 
that are free of any defects or viruses. 
Documents should not contain special 
characters or any form of encryption 
and, if possible, they should carry the 
electronic signature of the author. 

3. Confidential Business Information. 
Pursuant to the provisions of 10 CFR 
1004.11, any person submitting 
information or data he or she believes to 
be confidential and exempt by law from 
public disclosure should submit two 
well-marked copies: One copy of the 
document marked ‘‘CONFIDENTIAL’’ 
including all the information believed to 
be confidential, and one copy of the 
document marked ‘‘NON- 
CONFIDENTIAL’’ with the information 
believed to be confidential deleted. 
Submit these documents via email to 
DOE-NEPA-Rulemaking@hq.doe.gov. 
DOE will make its own determination 
about the confidential status of the 
information and treat it according to its 
determination. 

It is DOE’s policy that all comments 
may be included in the public docket, 
without change and as received, 
including any personal information 
provided in the comments (except 
information deemed to be exempt from 
public disclosure). 

4. Campaign form letters. Please 
submit campaign form letters by the 
originating organization in batches of 
between 50 to 500 form letters per PDF 

or as one form letter with a list of 
supporters’ names compiled into one or 
more PDFs. This reduces comment 
processing and posting time. 

V. Approval of the Office of the 
Secretary 

The Secretary of Energy has approved 
publication of this notice of proposed 
rulemaking and request for comment. 

List of Subjects in 10 CFR Part 1021 

Environmental impact statements. 

Signing Authority 

This document of the Department of 
Energy was signed on November 8, 
2023, by Samuel T. Walsh, General 
Counsel, pursuant to delegated 
authority from the Secretary of Energy. 
That document with the original 
signature and date is maintained by 
DOE. For administrative purposes only, 
and in compliance with requirements of 
the Office of the Federal Register, the 
undersigned DOE Federal Register 
Liaison Officer has been authorized to 
sign and submit the document in 
electronic format for publication, as an 
official document of the Department of 
Energy. This administrative process in 
no way alters the legal effect of this 
document upon publication in the 
Federal Register. 

Signed in Washington, DC, on November 9, 
2023. 
Treena V. Garrett, 
Federal Register Liaison Officer, U.S. 
Department of Energy. 

For the reasons stated in the 
preamble, DOE proposes to amend part 
1021 of chapter X of title 10, Code of 
Federal Regulations, as set forth below: 

PART 1021—NATIONAL 
ENVIRONMENTAL POLICY ACT 
IMPLEMENTING PROCEDURES 

■ 1. The authority citation for part 1021 
continues to read as follows: 

Authority: 42 U.S.C. 7101 et seq.; 42 
U.S.C. 4321 et seq.; 50 U.S.C. et seq. 
■ 2. Appendix B of subpart D of part 
1021 is amended by: 
■ a. Revising B4.4, B4.6, and B4.13; 
■ b. Adding B4.14; and 
■ c. Revising B5.1 and B5.16. 

The revisions and addition read as 
follows: 

Appendix B to Subpart D of Part 1021— 
Categorical Exclusions Applicable to 
Specific Agency Actions 

* * * * * 

B4. * * * 

* * * * * 

B4.4 Power marketing services and 
activities 

Power marketing services and power 
management activities (including, but not 
limited to, storage, load shaping and 
balancing, seasonal exchanges, and other 
similar activities), provided that the 
operations of generating projects would 
remain within normal operating limits. (See 
B4.14 of this appendix for energy storage 
systems.) 

* * * * * 

.6 Additions and modifications to 
transmission facilities 

Additions or modifications to electric 
power transmission facilities within a 
previously disturbed or developed facility 
area. Covered activities include, but are not 
limited to, switchyard rock grounding 
upgrades, secondary containment projects, 
paving projects, seismic upgrading, tower 
modifications, load shaping projects (such as 
reducing energy use during periods of peak 
demand), changing insulators, and 
replacement of poles, circuit breakers, 
conductors, transformers, and crossarms. 
(See B4.14 of this appendix for energy storage 
systems.) 

* * * * * 

B4.13 Upgrading and rebuilding existing 
powerlines 

Upgrading or rebuilding existing electric 
powerlines, which may involve relocations of 
small (as discussed at 10 CFR 1021.410(g)(2)) 
segments of the powerlines within an 
existing right of way or within otherwise 
previously disturbed or developed lands (as 
discussed at 10 CFR 1021.410(g)(1)). Covered 
actions would be in accordance with 
applicable requirements, including the 
integral elements listed at the start of 
appendix B of this part; and would 
incorporate appropriate design and 
construction standards, control technologies, 
and best management practices. 

B4.14 Construction and operation of 
electrochemical-battery or flywheel energy 
storage systems 

Construction, operation, upgrade, or 
decommissioning of an electrochemical- 
battery or flywheel energy storage system 
within a previously disturbed or developed 
area or within a small (as discussed at 10 
CFR 1021.410(g)(2)) area contiguous to a 
previously disturbed or developed area. 
Covered actions would be in accordance with 
applicable requirements (such as land use 
and zoning requirements) in the proposed 
project area and the integral elements listed 
at the start of appendix B of this part, and 
would incorporate appropriate design and 
construction standards, control technologies, 
and best management practices. 

* * * * * 

B5. * * * 

B5.1 Actions to conserve energy or water 

(a) Actions to conserve energy or water, 
demonstrate potential energy or water 
conservation, and promote energy efficiency 
that would not have the potential to cause 
significant changes in the indoor or outdoor 

VerDate Sep<11>2014 16:28 Nov 15, 2023 Jkt 262001 PO 00000 Frm 00012 Fmt 4702 Sfmt 4702 E:\FR\FM\16NOP1.SGM 16NOP1lo
tte

r 
on

 D
S

K
11

X
Q

N
23

P
R

O
D

 w
ith

 P
R

O
P

O
S

A
LS

1



78691 Federal Register / Vol. 88, No. 220 / Thursday, November 16, 2023 / Proposed Rules 

concentrations of potentially harmful 
substances. These actions may involve 
financial and technical assistance to 
individuals (such as builders, owners, 
consultants, manufacturers, and designers), 
organizations (such as utilities), and 
governments (such as state, local, and tribal). 
Covered actions include, but are not limited 
to weatherization (such as insulation and 
replacing windows and doors); programmed 
lowering of thermostat settings; placement of 
timers on hot water heaters; installation or 
replacement of energy efficient lighting, low- 
flow plumbing fixtures (such as faucets, 
toilets, and showerheads), heating, 
ventilation, and air conditioning systems, 
and appliances; installation of drip-irrigation 
systems; improvements in generator 
efficiency and appliance efficiency ratings; 
efficiency improvements for vehicles and 
transportation (such as fleet changeout); 
transportation management systems (such as 
traffic signal control systems, car navigation, 
speed cameras, and automatic plate number 
recognition); development of energy-efficient 
manufacturing, industrial, or building 
practices; and small-scale energy efficiency 
and conservation research and development 
and small-scale pilot projects. Covered 
actions include building renovations or new 
structures, provided that they occur in a 
previously disturbed or developed area. 
Covered actions could involve commercial, 
residential, agricultural, academic, 
institutional, or industrial sectors. Covered 
actions do not include rulemakings, 
standard-settings, or proposed DOE 
legislation, except for those actions listed in 
B5.1(b) and (c) of this appendix. 

(b) Covered actions include rulemakings 
that establish energy conservation standards 
for consumer products and industrial 
equipment, provided that the actions would 
not: 

(1) Have the potential to cause a significant 
change in manufacturing infrastructure (such 
as construction of new manufacturing plants 
with considerable associated ground 
disturbance); 

(2) Involve significant unresolved conflicts 
concerning alternative uses of available 
resources (such as rare or limited raw 
materials); 

(3) Have the potential to result in a 
significant increase in the disposal of 
materials posing significant risks to human 
health and the environment (such as RCRA 
hazardous wastes); or 

(4) Have the potential to cause a significant 
increase in energy consumption in a state or 
region. 

(c) Covered actions also include 
rulemakings that establish energy 
conservation standards for new Federal 
buildings and Federal buildings undergoing 
major renovation, provided that the actions 
would not have the potential to: 

(1) Result in a significant decrease in 
indoor air quality; or 

(2) Result in a significant increase in 
emissions of air pollutants. 

* * * * * 

B5.16 Solar photovoltaic systems 

(a) The installation, modification, 
operation, or decommissioning of 

commercially available solar photovoltaic 
systems: 

(1) Located on a building or other structure 
(such as rooftop, parking lot or facility, or 
mounted to signage, lighting, gates, or 
fences); or 

(2) Located within a previously disturbed 
or developed area. 

(b) Covered actions would be in 
accordance with applicable requirements 
(such as land use and zoning requirements) 
in the proposed project area and the integral 
elements listed at the start of appendix B of 
this part, and would incorporate appropriate 
control technologies and best management 
practices. 
■ 3. Amend Appendix C of subpart D of 
part 1021 by revising C4 and C7 to read 
as follows: 

C to Subpart D of Part 1021—Classes of 
Actions That Normally Require EAs But 
Not Necessarily EISs 

* * * * * 

C4 Upgrading, Rebuilding, or Construction 
of Powerlines 

(a) Upgrading or rebuilding existing 
powerlines when the action does not qualify 
for categorical exclusion B4.13; or 
construction of powerlines: 

(1) More than approximately 10 miles in 
length outside previously disturbed or 
developed powerline or pipeline rights-of- 
way; or 

(2) More than approximately 20 miles in 
length within previously disturbed or 
developed powerline or pipeline rights-of- 
way. 

* * * * * 

C7 Contracts, Policies, and Marketing and 
Allocation Plans for Electric Power 

(a) Establishment and implementation of 
contracts, policies, and marketing and 
allocation plans related to electric power 
acquisition that involve: 

(1) The interconnection of, or acquisition 
of power from, new generation resources that 
are equal to or less than 50 average 
megawatts, unless the generation resource is 
eligible for a categorical exclusion; 

(2) Changes in the normal operating limits 
of generation resources equal to or less than 
50 average megawatts; or 

(3) Service to discrete new loads of less 
than 10 average megawatts over a 12-month 
period. 

* * * * * 
■ 4. Amend Appendix D to subpart D of 
part 1021 by revising D7 to read as 
follows: 

Appendix D to Subpart D of Part 1021— 
Classes of Actions That Normally 
Require EISs 

* * * * * 

D7 Contracts, Policies, and Marketing and 
Allocation Plans for Electric Power 

(a) Establishment and implementation of 
contracts, policies, and marketing and 
allocation plans related to electric power 
acquisition that involve: 

(1) The interconnection of, or acquisition 
of power from, new generation resources 
greater than 50 average megawatts, unless the 
generation resource is eligible for a 
categorical exclusion or was evaluated in an 
environmental assessment resulting in a 
finding of no significant impact; 

(2) Changes in the normal operating limits 
of generation resources greater than 50 
average megawatts; or 

(3) Service to discrete new loads of 10 
average megawatts or more over a 12-month 
period. 

* * * * * 
[FR Doc. 2023–25174 Filed 11–15–23; 8:45 am] 

BILLING CODE 6450–01–P 

LIBRARY OF CONGRESS 

Copyright Office 

37 CFR Part 210 

[Docket No. 2022–5] 

Termination Rights, Royalty 
Distributions, Ownership Transfers, 
Disputes, and the Music Modernization 
Act 

AGENCY: U.S. Copyright Office, Library 
of Congress. 
ACTION: Supplemental notice of 
proposed rulemaking; extension of 
comment period. 

SUMMARY: The U.S. Copyright Office is 
extending the deadline to submit reply 
comments in connection with a 
supplemental notice of proposed 
rulemaking regarding the applicability 
of the derivative works exception to 
termination rights under the Copyright 
Act to the new statutory mechanical 
blanket license established by the Music 
Modernization Act and other matters 
relevant to identifying the proper payee 
to whom the mechanical licensing 
collective must distribute royalties. 
DATES: The comment period for the 
proposed rule published September 26, 
2023, at 88 FR 65908, is extended. 
Written reply comments are due no later 
than 11:59 p.m. Eastern Time on 
Tuesday, December 5, 2023. 
ADDRESSES: For reasons of governmental 
efficiency, the Copyright Office is using 
the regulations.gov system for the 
submission and posting of public 
comments in this proceeding. All 
comments are therefore to be submitted 
electronically through regulations.gov. 
Specific instructions for submitting 
comments are available on the 
Copyright Office’s website at https://
copyright.gov/rulemaking/mma- 
termination. If electronic submission of 
comments is not feasible due to lack of 
access to a computer or the internet, 
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1 July 9, 1996 (61 FR 36222), December 6, 1996 
(61 FR 64603), August 27, 2003 (68 FR 51429), 
October 13, 2011 (76 FR 63764), and December 4, 
2020 (85 FR 78197). 

subject to the Paperwork Reduction Act, 
44 U.S.C. 3501–3521. 

G. Congressional Review Act 

This action pertains to agency 
organization, procedure, or practice, and 
does not substantially affect the rights or 
obligations of non-agency parties. 
Accordingly, it is not a ‘‘rule’’ as that 
term is used in the Congressional 
Review Act, 5 U.S.C. 804(3)(C), and the 
reporting requirement of 5 U.S.C. 801 
does not apply. 

List of Subjects in 5 CFR Part 120 

Administrative practice and 
procedure. 

PART 120 [REMOVED AND 
RESERVED] 

■ For the reasons stated in the preamble, 
and under the authority of 5 U.S.C. 301 
and E.O. 13992, OPM removes and 
reserves 5 CFR part 120. 
Office of Personnel Management. 
Kayyonne Marston, 
Federal Register Liaison. 
[FR Doc. 2024–09192 Filed 4–29–24; 8:45 am] 

BILLING CODE 6325–67–P 

DEPARTMENT OF ENERGY 

10 CFR Part 1021 

[DOE–HQ–2023–0063] 

RIN 1990–AA48 

National Environmental Policy Act 
Implementing Procedures 

AGENCY: Office of the General Counsel, 
Department of Energy. 
ACTION: Final rule. 

SUMMARY: The U.S. Department of 
Energy (DOE or the Department) is 
revising its National Environmental 
Policy Act (NEPA) implementing 
procedures (regulations) to add a 
categorical exclusion for certain energy 
storage systems and revise categorical 
exclusions for upgrading and rebuilding 
powerlines and for solar photovoltaic 
systems, as well as to make conforming 
changes to related sections of DOE’s 
NEPA regulations. These changes will 
help ensure that DOE conducts an 
appropriate and efficient environmental 
review of proposed projects that 
normally do not result in significant 
environmental impacts. 
DATES: This rule is effective May 30, 
2024. 

ADDRESSES: Documents relevant to this 
rulemaking are posted at 
www.regulations.gov (Docket: DOE–HQ– 

2023–0063). These documents include: 
the notice of proposed rulemaking, 
public comments, this final rule, and 
DOE’s Technical Support Document, 
which provides additional information 
regarding the changes and a redline/ 
strikeout version of affected sections of 
the DOE NEPA regulations indicating 
the changes made by this rule. 
FOR FURTHER INFORMATION CONTACT: For 
information regarding DOE’s NEPA 
regulations, contact Ms. Carrie 
Abravanel, Deputy Director, Office of 
NEPA Policy and Compliance, at 
carrie.abravanel@hq.doe.gov or 202– 
586–4798. 
SUPPLEMENTARY INFORMATION: 

Table of Contents 

I. Introduction and Background 
II. Establishment and Use of Categorical 

Exclusions 
III. Changes Made in This Final Rule 

A. Overview 
B. Changes to Categorical Exclusion B4.13 

for Upgrading and Rebuilding Existing 
Powerlines and Related Provisions 

C. New Categorical Exclusion B4.14 for 
Certain Energy Storage Systems and 
Related Provisions 

D. Changes to Categorical Exclusion B5.16 
for Solar Photovoltaic Systems and 
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I. Introduction and Background 
The National Environmental Policy 

Act, as amended, (42 U.S.C. 4321 et 
seq.) requires Federal agencies to 
provide a detailed statement regarding 
the environmental impacts of proposals 
for major Federal actions significantly 
affecting the quality of the human 

environment. The Council on 
Environmental Quality (CEQ) 
regulations implementing NEPA (40 
CFR parts 1500–1508) require agencies 
to develop their own NEPA 
implementing procedures to apply the 
CEQ regulations to their specific 
programs and decision-making 
processes (40 CFR 1507.3). DOE 
promulgated its regulations entitled 
‘‘National Environmental Policy Act 
Implementing Procedures’’ (10 CFR part 
1021) on April 24, 1992 (57 FR 15122), 
revised these regulations on five 
subsequent occasions,1 and now revises 
these regulations again with this rule. 

NEPA establishes three types of 
environmental review for Federal 
proposed actions—environmental 
impact statement, environmental 
assessment, and categorical exclusion— 
each involving different levels of 
information and analysis. An 
environmental impact statement is a 
detailed analysis of reasonably 
foreseeable environmental effects 
prepared for a major Federal action 
significantly affecting the quality of the 
human environment (42 U.S.C. 
4332(2)(C) and 40 CFR part 1502 and 
section 1508.1(j)). An environmental 
assessment is a concise public 
document prepared by a Federal agency 
to set forth the basis for its finding of no 
significant impact or its determination 
that an environmental impact statement 
is necessary (42 U.S.C. 4336(b)(2) and 
40 CFR 1501.5, 1501.6, and 1508.1(h)). 
A categorical exclusion is a category of 
actions that the agency has determined, 
as established in its agency NEPA 
procedures, normally does not have a 
significant effect on the human 
environment and therefore does not 
require preparation of an environmental 
assessment or environmental impact 
statement (40 CFR 1501.4, 
1507.3(e)(2)(ii), and 1508.1(d)). DOE’s 
procedures for applying categorical 
exclusions require the Department to 
consider several conditions (described 
in section II of this document), 
including whether extraordinary 
circumstances exist such that a 
normally excluded action may have a 
significant environmental effect. 

II. Establishment and Use of Categorical 
Exclusions 

CEQ issued guidance in 2010 on 
establishing, applying, and revising 
categorical exclusions under NEPA (75 
FR 75628; December 6, 2010). CEQ 
explained, ‘‘Categorical exclusions are 
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2 DOE defines extraordinary circumstances as 
‘‘unique situations presented by specific proposals, 
including, but not limited to, scientific controversy 
about the environmental effects of the proposal; 
uncertain effects or effects involving unique or 
unknown risks; and unresolved conflicts 
concerning alternative uses of available resources.’’ 
(10 CFR 1021.410(b)(2)) 

3 Segmentation can occur when a proposal is 
broken down into smaller parts in order to avoid 
the appearance of significance of the total action. 
(10 CFR 1021.410(b)(3)) 

not exemptions or waivers of NEPA 
review; they are simply one type of 
NEPA review. To establish a categorical 
exclusion, agencies determine whether a 
proposed activity is one that, on the 
basis of past experience, normally does 
not require further environmental 
review. Once established, categorical 
exclusions provide an efficient tool to 
complete the NEPA environmental 
review process for proposals that 
normally do not require more resource 
intensive [environmental assessments or 
environmental impact statements]. The 
use of categorical exclusions can reduce 
paperwork and delay, so that 
[environmental assessments or 
environmental impact statements] are 
targeted toward proposed actions that 
truly have the potential to cause 
significant environmental effects.’’ 

DOE establishes and revises 
categorical exclusions pursuant to a 
rulemaking, such as this one, for 
defined classes of actions that the 
Department determines are supported 
by a record showing that the actions 
normally do not have significant 
environmental impacts, individually or 
cumulatively. To establish the record in 
this rulemaking, DOE evaluated 
environmental assessments prepared by 
DOE and by other Federal agencies, 
categorical exclusions established by 
DOE and by other Federal agencies, 
categorical exclusion determinations, 
technical reports, applicable 
requirements, industry practices, and 
other publicly available information. 
DOE summarized this information in 
the preamble to the notice of proposed 
rulemaking and in a Technical Support 
Document that was issued alongside the 
notice of proposed rulemaking (88 FR 
78681; November 16, 3023). DOE 
provided the public with an opportunity 
to review and comment on DOE’s 
proposed changes. DOE reviewed all 
comments received on the notice of 
proposed rulemaking, added 
information to the Technical Support 
Document, revised the categorical 
exclusions addressed in this rule 
(section III of this document), and 
prepared responses to public comments 
(section IV of this document). 

In addition to developing a 
substantiation record to support the 
establishment or revision of a 
categorical exclusion, DOE also 
conducts a project-specific 
environmental review when 
determining whether one or more 
categorical exclusions applies to a 
proposed action. This entails evaluation 
of a proposed action against several 
requirements included in DOE’s NEPA 
regulations. DOE must determine on a 
case-by-case basis, in accordance with 

10 CFR 1021.410(b), that: (1) the 
proposed action fits within a categorical 
exclusion listed in appendix A or B to 
subpart D of part 1021, including (in the 
case of categorical exclusions listed in 
appendix B) the integral elements set 
forth in appendix B; (2) there are no 
extraordinary circumstances 2 related to 
the proposal that may affect the 
significance of the environmental 
impacts of the proposed action and 
require preparation of an environmental 
assessment or environmental impact 
statement, consistent with 40 CFR 
1501.4(b)(1) and (b)(2); and (3) the 
proposal has not been improperly 
segmented 3 to meet the definition of a 
categorical exclusion, there are no 
connected or related actions with 
cumulatively significant impacts, and 
the proposed action is not precluded by 
40 CFR 1506.1 or 10 CFR 1021.211 as 
an impermissible interim action. 

As part of its determination of 
whether the proposed action fits within 
a categorical exclusion, DOE evaluates 
whether the proposed action satisfies 
conditions included within the text of 
the individual categorical exclusion. 
These conditions are discussed 
generally in this section and in more 
detail in section III of this document, 
which describes the changes that DOE is 
making in this final rule. For example, 
each of the categorical exclusions 
included in this rulemaking contains 
requirements that the proposed action 
incorporate applicable standards and 
follow best management practices. 
These standards and practices can vary 
by technology and location. Also, they 
change over time to reflect lessons 
learned and to address emerging 
technologies and practices. The 
Technical Support Document provides 
links to and summarizes information on 
some of the relevant standards and best 
management practices for the 
categorical exclusions that are included 
in this rulemaking. As another example, 
the changes included in this rulemaking 
specify conditions regarding siting 
proposed actions on previously 
disturbed or developed land. DOE 
defines previously disturbed or 
developed as ‘‘land that has been 
changed such that its functioning 
ecological processes have been and 

remain altered by human activity. The 
phrase encompasses areas that have 
been transformed from natural cover to 
non-native species or a managed state, 
including, but not limited to, utility and 
electric power transmission corridors 
and rights-of-way, and other areas 
where active utilities and currently used 
roads are readily available’’ (10 CFR 
1021.410(g)(1)). As DOE explained in a 
2011 notice of proposed rulemaking, ‘‘In 
DOE’s experience, the potential for 
certain types of actions to have 
significant impacts on the human 
environment is generally avoided when 
that action takes place within a 
previously disturbed or developed area, 
i.e., land that has been changed such 
that the former state of the area and its 
functioning ecological processes have 
been altered’’ (76 FR 218; January 3, 
2011). DOE’s experience reviewing 
proposed projects across the United 
States since 2011 supports this same 
conclusion. As another example, in 
categorical exclusion B4.14 for certain 
energy storage systems, DOE allows 
siting within a small area contiguous to 
a previously disturbed or developed 
area. DOE also has more than a decade 
of experience implementing categorical 
exclusions that allow construction on 
land that is contiguous to previously 
disturbed or developed areas. The area 
of contiguous land affected would be 
small as discussed in 10 CFR 
1021.410(g)(2). Any proposed use of 
contiguous land is subject to review 
against all the conditions relevant to the 
categorical exclusion, including the 
integral elements that require 
consideration of effects on threatened 
and endangered species and their 
habitat, historic properties, and other 
environmentally sensitive resources. 
The Technical Support Document 
includes summaries of environmental 
assessments for projects proposed on 
previously disturbed or developed land 
and on contiguous land. 

As previously noted, DOE’s NEPA 
regulations also include ‘‘integral 
elements’’ that apply to all categorical 
exclusions listed in appendix B to 
subpart D of part 1021 (appendix B, 
paragraphs (1) through (5)). Although 
the integral elements are not repeated 
for each categorical exclusion, they are 
part of the definition of each categorical 
exclusion listed in appendix B, and 
DOE must consider them as part of its 
determination whether the proposed 
action fits within a categorical exclusion 
(10 CFR 1021.410(b)(1)). Integral 
elements require that, to fit within a 
categorical exclusion, the proposed 
action must not threaten a violation of 
applicable environment, safety, and 
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4 This is a summary description of the integral 
elements. See 10 CFR part 1021, subpart D, 
appendix B for the full text. 

5 A transmission line rebuild is typically a 
replacement of conductor and equipment without 
increasing capacity. Transmission line design and 
new materials and equipment would meet current 
standards and electrical clearance requirements. A 
transmission line upgrade is typically a 
replacement of conductor and equipment, or the 
addition of sensors or other advanced technology, 
to increase the line’s capacity, such as by increasing 
the operating voltage or increasing the temperature 
rating. 

6 Grid Strategies, LLC, ‘‘Advanced Conductors on 
Existing Transmission Corridors to Accelerate Low 
Cost Decarbonization,’’ March 2022, available at: 
https://acore.org/wp-content/uploads/2022/03/ 
Advanced_Conductors_to_Accelerate_Grid_
Decarbonization.pdf. 

7 See 10 CFR 1021.410(g)(2) for a discussion of 
‘‘small’’ in the context of determining the 
applicability of a DOE categorical exclusion. 

health requirements; require siting and 
construction or major expansion of 
waste storage, disposal, recovery, or 
treatment facilities; disturb hazardous 
substances, pollutants, or contaminants 
that preexist in the environment such 
that there would be uncontrolled or 
unpermitted releases; have the potential 
to cause significant impacts on 
environmentally sensitive resources; or 
involve governmentally designated 
noxious weeds or invasive species, 
unless certain conditions are met.4 DOE 
defines ‘‘environmentally sensitive 
resource’’ as a resource that has 
typically been identified as needing 
protection through Executive order, 
statute, or regulation by Federal, state, 
or local government, or a federally 
recognized Indian tribe. 
Environmentally sensitive resources 
include historic properties, threatened 
and endangered species or their habitat, 
floodplains, and wetlands, among others 
(10 CFR part 1021, subpart D, appendix 
B). 

In determining whether a proposed 
action fits within a categorical 
exclusion, DOE may review information 
provided by an applicant, in its 
application and during follow-up 
requests; information from systems 
maintained by DOE, another Federal 
agency, or external party (e.g., 
geographic information systems); 
information from site visits; information 
from discussions or consultations with 
Federal, state, local, or tribal 
governments; and information from 
other sources as needed. At any point 
during this review, DOE can determine 
that additional information is needed to 
make a categorical exclusion 
determination or decide to prepare an 
environmental assessment or 
environmental impact statement. 

Only if DOE determines that all the 
applicable requirements and conditions 
of the categorical exclusion (including 
the integral elements, as applicable) 
have been met will it proceed to review 
the proposed action for extraordinary 
circumstances, and potentially proceed 
to issue a categorical exclusion 
determination. DOE regularly posts its 
categorical exclusion determinations at 
www.energy.gov/nepa/doe-categorical- 
exclusion-cx-determinations. 

III. Changes Made in This Final Rule 

A. Overview 
In this final rule, DOE adds a 

categorical exclusion for certain energy 
storage systems and revises categorical 
exclusions for upgrading and rebuilding 

powerlines and for solar photovoltaic 
(PV) systems. DOE also makes 
conforming changes to other categorical 
exclusions, to a class of actions 
normally requiring an environmental 
assessment, and to a class of actions 
normally requiring an environmental 
impact statement (10 CFR part 1021, 
subpart D, appendices B, C, and D). 
DOE’s process for developing the 
proposed changes is described in the 
notice of proposed rulemaking. The 
final changes, including differences 
from what was included in the notice of 
proposed rulemaking, are discussed in 
sections III.B through III.D of this final 
rule. These changes do not require any 
changes to or otherwise affect 
categorical exclusion determinations 
completed prior to the effective date of 
this final rule. 

In addition, the notice of proposed 
rulemaking mistakenly included the text 
of paragraph (b) of categorical exclusion 
B5.1, Actions to conserve energy or 
water, and a new paragraph at B5.1(c). 
DOE did not intend to include that 
regulatory text in the notice of proposed 
rulemaking and has removed it from 
this final rule. DOE is not making 
changes to categorical exclusion B5.1 
paragraph (b) or adding paragraph (c) at 
this time but may propose such changes 
in a future rulemaking. 

B. Changes to Categorical Exclusion 
B4.13 for Upgrading and Rebuilding 
Existing Powerlines and Related 
Provisions 

Powerlines are a critical component of 
the electric grid that move electricity 
from facilities that generate electricity to 
our communities, businesses, and 
factories. Upgrading and rebuilding 5 
powerlines extends their useful life. 
Upgrades and rebuilds also can help 
reduce the need for new powerlines and 
can allow the replacement of 
components with newer, more efficient 
and resilient technology. 

One example is reconductoring. 
Conductors are the wires that carry 
electricity. Most of the existing electric 
grid uses conductors with a steel core 
for strength surrounded by aluminum 
for the electrical current. More recently, 
conductor designs (referred to as 
advanced conductors) with composite 
or carbon cores, in place of steel, have 

come into use. Advanced conductors 
provide a variety of benefits including 
increased capacity. By increasing the 
capacity of powerlines it is possible to 
integrate renewable energy and other 
sources of electricity into the grid 
without the need to build new 
powerlines. Use of advanced conductors 
reduces line losses (i.e., power lost 
during transmission and distribution of 
electricity) relative to traditional 
conductors, thereby improving 
efficiency.6 Improvements to capacity 
and efficiency can help to ensure 
reliability, reduce costs to consumers, 
and reduce greenhouse gas (GHG) 
emissions associated with electricity 
generation, transmission, and 
distribution. 

Upgrading and rebuilding powerlines 
also can avoid or reduce adverse 
environmental impacts, such as by 
relocating small 7 segments of the 
existing line to avoid a sensitive 
environmental resource. Upgrading and 
rebuilding powerlines also can enhance 
resilience. For example, an upgrade or 
rebuild project might convert segments 
of existing overhead powerlines to 
underground lines or replace old 
powerline poles to ensure continued 
safe operations. 

Categorical exclusion B4.13 currently 
applies to upgrading or rebuilding 
‘‘approximately 20 miles in length or 
less’’ of existing powerlines and allows 
for minor relocations of small segments 
of powerlines. With this final rule, DOE 
removes the mileage limitation, adds 
options for relocating within an existing 
right-of-way or within otherwise 
previously disturbed or developed 
lands, specifies conditions for widening 
a right-of-way under this categorical 
exclusion to comply with applicable 
electrical standards, and adds new 
conditions. 

The potential significance of 
environmental impacts from upgrading 
or rebuilding powerlines is more related 
to local environmental conditions than 
to the length of the powerlines. For 
example, the presence of 
environmentally sensitive resources 
along the existing right-of-way is more 
pertinent than the length of the existing 
powerlines to be upgraded or rebuilt. 
DOE reviewed environmental 
assessments for powerline upgrades and 
rebuilds of various lengths. (See 
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Technical Support Document, p. 2.) The 
length of the projects is based on the 
endpoints, which are commonly 
substations (e.g., rebuild the powerline 
from substation A to substation B). 
Environmental assessments and other 
information summarized in the 
Technical Support Document, as well as 
DOE’s experience with powerline 
upgrades and rebuilds, do not indicate 
a particular mileage limit that would 
mark a threshold for significant impacts. 
DOE’s experience comes from operating 
transmission systems for more than 50 
years that currently include more than 
25,000 miles of powerlines. 

In this final rule, DOE clarifies 
options for relocating powerlines within 
the scope of categorical exclusion B4.13. 
Relocating segments of a powerline can 
improve resilience, avoid sensitive 
resources, or serve other purposes. (See 
Technical Support Document, p. 13, 
DOE/EA–1967 for an example of 
relocation to avoid a rock fall and 
landslide area, thereby moving the 
powerline to a more stable area.) The 
prior version of B4.13 encompassed 
‘‘minor relocations of small segments of 
the powerlines.’’ This final rule makes 
the change included in the notice of 
proposed rulemaking to delete ‘‘minor’’ 
because it is unnecessary to qualify 
‘‘relocations of small segments’’ with 
‘‘minor.’’ Also, DOE is revising B4.13 to 
specify that small segments of 
powerlines may be relocated ‘‘within an 
existing powerline right of way or 
within otherwise previously disturbed 
or developed lands.’’ The prior version 
of B4.13 did not include this limitation. 
In addition, DOE is making three 
clarifying changes in response to public 
comment on the notice of proposed 
rulemaking (discussed in section IV.B of 
this document). In this final rule, DOE 
adds ‘‘powerline’’ before ‘‘right-of-way’’ 
such that B4.13 now specifies that the 
categorical exclusion applies to projects 
‘‘within an existing powerline right-of 
way.’’ The final rule also specifies that 
upgrading or rebuilding powerlines 
might include widening of an existing 
right-of-way to comply with electrical 
standards (e.g., increasing voltage may 
require a wider clearance to either side 
of the powerline to avoid fires or other 
accidents). 

Commenters sought clarification 
regarding whether and how B4.13 
includes widening of a right-of-way. A 
right-of-way may need to be widened to 
meet electrical standards due to a 
variety of factors associated with 
powerline upgrades and rebuilds such 
as changes in voltage, type of conductor 
(wires carrying the electrical current), 
and span length (distance between poles 
or towers). This widening keeps the area 

around a powerline clear of vegetation 
and other potential hazards to reduce 
risk of fires, power outages, and other 
accidents. (See Technical Support 
Document, p. 36.) Widening a right-of- 
way was part of the scope of the version 
of categorical exclusion B4.13 in effect 
prior to this final rule. (See, Technical 
Support Document, p. 18, Categorical 
Exclusion Determination for the 
Palisades-Swan Valley Transmission 
Line Rebuild for a project requiring 
widening in some areas of the rebuild 
project.) In this final rule, DOE has 
added to categorical exclusion B4.13 
that, ‘‘Upgrading or rebuilding existing 
electric powerlines also may involve 
widening an existing powerline right-of- 
way to meet current electrical standards 
if the widening remains within 
previously disturbed or developed lands 
and only extends into a small area 
beyond such lands as needed to comply 
with applicable electrical standards.’’ 

Finally, DOE clarifies that the 
‘‘categorical exclusion does not apply to 
underwater powerlines.’’ These changes 
in the final rule better state DOE’s 
intention for the changes included in 
the notice of proposed rulemaking. 

The revisions to categorical exclusion 
B4.13 included in this final rule provide 
additional flexibility for powerline 
upgrade and rebuild projects consistent 
with the requirements for a categorical 
exclusion. While DOE has removed the 
mileage limit, DOE will continue to 
apply the conditions, including integral 
elements, described in section II of this 
document when deciding whether a 
particular proposed action qualifies for 
categorical exclusion B4.13. This review 
includes consideration of extraordinary 
circumstances and integral elements, 
such as the potential for significant 
impacts on environmentally sensitive 
resources, amongst other considerations. 
At any point during the review of a 
proposed action, DOE may determine 
that it must prepare an environmental 
assessment or environmental impact 
statement, rather than apply categorical 
exclusion B4.13 to the proposed action. 
In other words, inclusion of the revised 
categorical exclusion B4.13 in DOE’s 
regulations does not bring all powerline 
upgrade or rebuild projects within the 
scope of the revised categorical 
exclusion. 

DOE’s review of environmental 
assessments and other information in 
preparing this rulemaking revealed that 
proposals to upgrade or rebuild 
powerlines normally incorporate 
practices that avoid or reduce potential 
land disturbance, erosion, disturbance 
of environmentally sensitive resources, 
and take other measures to protect the 
environment in the project area. To 

account for this, DOE has added a 
condition requiring that, to qualify for 
the categorical exclusion, the proposed 
project be in accordance with applicable 
requirements and incorporate 
appropriate design and construction 
standards, control technologies, and 
best management practices. This 
condition, together with the integral 
elements and consideration of 
extraordinary circumstances (described 
in section II of this document), will help 
to ensure that a proposed upgrade or 
rebuild of an existing powerline would 
be sited and designed appropriately. 

DOE also is making a conforming 
change to its class of action, C4, that 
normally requires an environmental 
assessment for upgrading and rebuilding 
existing powerlines more than 
approximately 20 miles in length. That 
conforming change removes the 
reference to powerline length and, 
instead, clarifies that an environmental 
assessment normally would be prepared 
when the proposed action does not 
qualify for categorical exclusion B4.13. 

C. New Categorical Exclusion B4.14 for 
Certain Energy Storage Systems and 
Related Provisions 

For purposes of this rulemaking, an 
energy storage system is a device or 
group of devices assembled together, 
capable of storing energy in order to 
supply electrical energy at a later time. 
Energy storage can be used to integrate 
renewable energy (such as wind and 
solar energy) into the electric grid, help 
generation facilities operate at optimal 
levels to meet customer demand, and 
reduce the use of less efficient 
generating units that would otherwise 
run only at peak times. An energy 
storage system also provides protection 
from power interruptions and serves as 
reserve power in case of power outages 
or fluctuations. The most familiar type 
of energy storage system is a group of 
electrochemical batteries and associated 
equipment referred to as a battery 
energy storage system. Another form 
uses a flywheel, which converts excess 
electricity from the grid to kinetic 
energy in a fast-spinning rotor. As 
needed, the stored energy is converted 
back to electricity and returned to the 
grid or put to other use. 

DOE and others have been developing 
large-scale energy storage systems for 
decades. Deployment of these systems 
has increased over the past decade. 
Today, energy storage systems support 
the operation of electric transmission 
facilities, microgrids, energy generation 
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8 The U.S. Energy Information Administration 
published information about large-scale energy 
storage for electricity generation (www.eia.gov/ 
energyexplained/electricity/energy-storage-for- 
electricity-generation.php) and market trends for 
battery storage (www.eia.gov/analysis/studies/ 
electricity/batterystorage/). Also, DOE published an 
energy storage market report in 2020 
(www.energy.gov/sites/prod/files/2020/12/f81/ 
Energy%20Storage%20Market
%20Report%202020_0.pdf). 

9 On DOE sites and in other locations, land use 
planning may be documented in a site land use 
plan, or be subject to siting processes or other 
comparable systems. Use of land use and zoning 
requirements is inclusive of these processes. 

10 DOE’s Solar Energy Technologies Office has a 
website that describes solar PV technologies 
(www.energy.gov/eere/solar/solar-photovoltaic- 
technology-basics). 

11 U.S. Energy Information Administration ‘‘Solar 
explained’’ available at www.eia.gov/ 
energyexplained/solar/solar-energy-and-the- 
environment.php; retrieved March 21, 2024. 

facilities, and commercial and industrial 
facilities.8 

In this rule, DOE establishes a new 
categorical exclusion, B4.14, for the 
construction, operation, upgrade, or 
decommissioning of an electrochemical- 
battery or flywheel energy storage 
system within a previously disturbed or 
developed area or within a small area 
contiguous to a previously disturbed or 
developed area. Section II of this 
document includes discussion of DOE’s 
definition of previously disturbed or 
developed area and DOE’s experience 
referring to contiguous areas in its 
categorical exclusions. The total acreage 
used for an energy storage system will 
be defined by the needs of the proposed 
project. Based on past experience, DOE 
anticipates that energy storage systems 
typically require 15 acres or less and 
would be sited close to energy, 
transmission, or industrial facilities. 
(See Technical Support Document, p. 
41.) Consistent with this expectation 
and because contiguous land might be 
undisturbed and undeveloped, DOE 
proposed that siting outside a 
previously disturbed or developed area 
be limited to a ‘‘small’’ contiguous area. 
DOE would determine whether a 
contiguous area is small, based on the 
criteria discussed in 10 CFR 
1021.410(g)(2), ‘‘in the context of the 
particular proposal, including its 
proposed location. In assessing whether 
a proposed action is small, in addition 
to the actual magnitude of the proposal, 
DOE considers factors such as industry 
norms, the relationship of the proposed 
action to similar types of development 
in the vicinity of the proposed action, 
and expected outputs of emissions or 
waste. When considering the physical 
size of a proposed facility, for example, 
DOE would review the surrounding 
land uses, the scale of the proposed 
facility relative to existing development, 
and the capacity of existing roads and 
other infrastructure to support the 
proposed action.’’ In addition, the 
notice of proposed rulemaking included 
conditions that the proposed project be 
in accordance with applicable 
requirements (such as land use 9 and 

zoning requirements) and incorporate 
appropriate design and construction 
standards, control technologies, and 
best management practices. For this 
final rule, DOE includes those 
conditions and, in response to public 
comment, adds a condition that the 
proposed project also incorporate 
appropriate ‘‘safety standards (including 
the current National Fire Protection 
Association 855, Standard for the 
Installation of Stationary Energy Storage 
Systems).’’ (See section IV.C of this 
document and Technical Support 
Document, p. 56.) In addition, DOE 
would ensure that the proposed project 
satisfies the integral elements and 
review the proposal for extraordinary 
circumstances, as described in section II 
of this document. This review ensures 
that DOE considers the potential 
environmental effects of a proposed 
energy storage system prior to 
determining whether categorical 
exclusion B4.14 applies. In proposing 
this categorical exclusion, DOE 
evaluated environmental assessments 
and findings of no significant impact 
prepared by DOE and other Federal 
agencies, categorical exclusion 
determinations made by DOE, and other 
information. In response to public 
comment on the notice of proposed 
rulemaking, DOE also reviewed 
additional information on accidents, 
fires, and other safety considerations, 
including guidance to improve safety 
and minimize the risk of fires. (See 
Technical Support Document, p. 41.) 

For consistency with the new 
categorical exclusion B4.14, DOE made 
changes to three related categorical 
exclusions. Based on its past experience 
with energy storage systems, in 2011, 
DOE added ‘‘power storage (such as 
flywheels and batteries, generally less 
than 10 MW)’’ as an example of 
conservation actions in categorical 
exclusion B5.1, Actions to conserve 
energy or water. DOE also added ‘‘load 
shaping projects (such as the 
installation and use of flywheels and 
battery arrays)’’ to the list of example 
actions in categorical exclusion B4.6, 
Additions and modifications to 
transmission facilities. In this final rule, 
DOE has deleted ‘‘power storage (such 
as flywheels and batteries, generally less 
than 10 MW)’’ from the examples in 
B5.1. DOE does not include the 10 MW 
(megawatt) limit in new categorical 
exclusion B4.14 because capacity, 
whether denominated in megawatts as a 
measure of instantaneous output or 
megawatt-hours as a measure of the total 
amount of energy capable of being 
stored, is not a reliable indicator of 
potential environmental impacts. 

Including a capacity limit within the 
categorical exclusion could mean that 
technology improvements resulting in 
more power storage within the same 
physical footprint may not qualify for 
the categorical exclusion even though 
the potential environmental impacts 
have not changed. DOE also deleted the 
example of flywheels and battery arrays 
from B4.6 but retained the reference to 
‘‘load shaping projects’’ and added 
‘‘reducing energy use during periods of 
peak demand’’ as a new example. DOE 
added a note to B4.6 that energy storage 
systems are addressed in B4.14. DOE 
also added this note to categorical 
exclusion B4.4, Power marketing 
services and activities, which was 
established in 1992 and lists storage and 
load shaping as examples. These 
conforming changes will avoid 
confusion over which categorical 
exclusion and associated conditions 
apply to energy storage systems. 

D. Changes to Categorical Exclusion 
B5.16 for Solar Photovoltaic Systems 
and Related Provisions 

Solar PV technology converts sunlight 
into electrical energy. Individual PV 
cells, which may produce only 1 or 2 
watts of electricity, are connected 
together to form modules (otherwise 
known as panels). The modules are 
combined with other components (e.g., 
to convert electricity from direct current 
(DC) to alternating current (AC)) to 
create a solar PV system. These systems 
can be located in a wide variety of 
locations and sized for an individual 
home or business up to utility-scale, 
generating hundreds of megawatts.10 

Solar PV systems do not release GHGs 
while operating, though, as with any 
industrial activity, manufacturing and 
installing solar PV systems can release 
GHGs. The U.S. Energy Information 
Administration reports that, ‘‘Studies 
conducted by a number of organizations 
and researchers have concluded that PV 
systems can produce the equivalent 
amount of energy that was used to 
manufacture the systems within 1 to 4 
years. Most PV systems have operating 
lives of up to 30 years or more.’’ 11 Thus, 
on a life-cycle basis, solar PV systems 
provide many years of electricity 
generation without GHG emissions. 

DOE established categorical exclusion 
B5.16, Solar photovoltaic systems, in 
2011 to include the installation, 
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12 U.S. Energy Information Administration ‘‘Solar 
explained’’ available at www.eia.gov/ 
energyexplained/solar/solar-energy-and-the- 
environment.php; retrieved March 21, 2024. 

13 The Request for Information and public 
comments are available at www.regulations.gov/ 
docket/DOE-HQ-2023-0002/comments. 

modification, operation, and removal of 
solar PV systems located on a building 
or other structure or, if located on land, 
within a previously disturbed or 
developed area generally comprising 
less than 10 acres. In this final rule, 
DOE changes ‘‘removal’’ of a solar PV 
system to ‘‘decommissioning.’’ 
Decommissioning encompasses 
recycling and other types of actions that 
occur when a facility is taken out of 
service. DOE also removes the acreage 
limitation for proposed projects. Based 
on DOE’s experience, acreage is not a 
reliable indicator of potential 
environmental impacts. As discussed in 
section II of this document, the potential 
significance of environmental impacts is 
more related to local environmental 
conditions than to acreage. DOE’s 
review of various environmental 
assessments indicate that an acreage 
limit would not serve as an appropriate 
indicator of significant impacts. This 
conclusion is illustrated, for example, 
by environmental assessments for solar 
PV projects larger than 1,000 acres on 
previously disturbed or developed land 
that would not result in significant 
environmental impacts. (See Technical 
Support Document, p. 74.) 

The nature and significance of 
environmental impacts is determined by 
a proposed project’s proximity to and 
potential effects on environmentally 
sensitive resources and other conditions 
that are accounted for in categorical 
exclusion B5.16, including in the 
integral elements and in extraordinary 
circumstances, as described in section II 
of this document. DOE will consider the 
integral elements and the presence of 
any extraordinary circumstances when 
reviewing a proposed solar PV project’s 
eligibility for this categorical exclusion. 
This review would ensure that DOE 
considers potential environmental 
impacts of a proposed solar PV system 
prior to determining whether categorical 
exclusion B5.16 applies. For example, 
in preparing the Technical Support 
Document, DOE observed that some 
large solar PV systems have been 
proposed for agricultural land. While 
integrating solar PV systems with farms 
may provide a variety of economic and 
environmental benefits to farmers,12 
doing so also raises questions about 
land use and the protection of important 
farmlands. One of the integral elements 
requires that the project must not be one 
that would have the potential to cause 
significant impacts on environmentally 
sensitive resources, including on prime 

or unique farmland, or other farmland of 
statewide or local importance (10 CFR 
part 1021, appendix B, paragraph (4)(v)). 
The requirement to consider 
extraordinary circumstances also will 
help ensure that DOE considers 
potential impacts on farmland and 
surrounding communities when 
deciding whether to apply the 
categorical exclusion. 

Public comments raised concern 
about impacts of solar PV systems on 
wildlife and habitat. (See section IV.D.2 
of this document.) In response to those 
concerns and to clarify DOE’s intent, 
DOE has added a condition that the 
proposed project be ‘‘consistent with 
applicable plans for the management of 
wildlife and habitat, including plans to 
maintain habitat connectivity.’’ Further, 
one of the integral elements applicable 
to categorical exclusion B5.16 requires 
that the project must not be one that 
would have the potential to cause 
significant impacts on environmentally 
sensitive resources, including 
threatened or endangered species or 
their habitat (10 CFR part 1021, 
appendix B, paragraph (4)(ii)). The 
conditions added to B5.16 better ensure 
that solar PV systems are installed and 
operated in a manner that is protective 
of all species and their habitat. 

DOE also has made conforming 
changes in appendix C, Classes of 
Actions that Normally Require EAs but 
not Necessarily EISs, and in appendix 
D, Classes of Actions that Normally 
Require EISs. These appendices each 
include a class of actions, C7 and D7, 
that associates the level of NEPA review 
for interconnection requests and power 
acquisition with the power output of the 
electric generation resource. In 2011, 
DOE proposed for C7 that an 
environmental assessment normally 
would be required for the 
interconnection of, or acquisition of 
power from, new generation resources 
that are equal to or less than 50 average 
megawatts ‘‘and that would not be 
eligible for categorical exclusion under 
10 CFR part 1021’’ (76 FR 233; January 
3, 2011). DOE did not receive public 
comment on the proposed addition 
regarding categorical exclusion 
eligibility. In the 2011 final rule, DOE 
did not include the condition regarding 
eligibility for a categorical exclusion. 
DOE explained this decision by stating 
‘‘to improve clarity, DOE is removing 
the previously proposed condition that 
the new generation resource ‘would not 
be eligible for categorical exclusion 
under this part.’ DOE normally would 
not prepare an environmental 
assessment when a categorical exclusion 
would apply. Therefore, the condition is 
unnecessary and potentially confusing’’ 

(76 FR 63784; October 13, 2011). DOE’s 
practice continues to be that it 
‘‘normally would not prepare an 
environmental assessment when a 
categorical exclusion would apply.’’ 
However, in light of the change to 
B5.16—which removes the acreage 
restriction for solar PV systems, thereby 
allowing the categorical exclusion to 
apply to systems generating up to 
hundreds of megawatts—DOE believes 
that including a condition in C7 is 
appropriate and helpful. It will clarify 
DOE’s practice that an environmental 
assessment is normally required ‘‘unless 
the generation resource is eligible for a 
categorical exclusion.’’ DOE did not 
propose a similar condition in 2011 for 
D7, which applies to new generation 
resources greater than 50 average 
megawatts. DOE has added the same 
condition to both C7 and D7 for the 
reasons previously described. For D7, 
DOE also specifies that an 
environmental impact statement is not 
required when an environmental 
assessment was prepared that resulted 
in a finding of no significant impact. 
This is standard practice, and DOE 
added this text only to avoid any 
potential confusion. 

IV. Comments Received and DOE’s 
Responses 

DOE published a Request for 
Information (RFI) in the Federal 
Register on November 15, 2022 (87 FR 
68385), to help DOE identify activities 
associated with clean energy projects 
and clean energy infrastructure that 
should be considered for new or revised 
categorical exclusions. Thirty-three 
individuals or entities responded to the 
Request for Information.13 DOE 
responded to those comments relevant 
to this rulemaking in the notice of 
proposed rulemaking and does not 
repeat those responses here. 

The notice of proposed rulemaking 
(88 FR 78681; November 16, 3023) 
announced a public review period 
ending on January 2, 2024. In response 
to public requests, DOE subsequently 
extended the public review period 
through January 16, 2024 (88 FR 88854; 
December 26, 2023). DOE received 
approximately 115 comment submittals 
from individuals, industry trade groups, 
environmental and community 
organizations, state, Tribal, and local 
governments, and other entities. DOE 
has considered the comments on the 
proposed rulemaking received during 
the public comment period as well as all 
late comments. DOE has incorporated 
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14 See CEQ’s notice of proposed rulemaking 
published on July 31, 2023 (88 FR 49924). 

some revisions suggested in these 
comments into the final rule. The 
following discussion describes the 
comments received, provides DOE’s 
response to the comments, and 
describes changes to the rule resulting 
from public comments. Section IV.A of 
this document includes comment 
summaries and responses that address 
DOE’s proposed revisions collectively or 
address related topics such as NEPA 
implementation. Sections IV.B, IV.C, 
and IV.D include comment summaries 
and DOE’s responses regarding 
powerline upgrades and rebuilds, 
energy storage systems, and solar 
photovoltaic systems, respectively. 

A. General Comments on Proposed 
Amendments 

DOE received comments that 
expressed support for the rulemaking, as 
well as comments in opposition to the 
proposed rulemaking. DOE appreciates 
the commenters adding their 
perspectives to the rulemaking process. 
DOE responds to those comments that 
included detailed feedback on the 
proposed rulemaking. 

1. Comments Supporting An Expansion 
of the Rulemaking 

Some commenters requested that DOE 
expand this rulemaking to add 
additional categorical exclusions for 
clean energy technologies, electricity 
transmission, and related programs. 
These comments include suggestions to 
add categorical exclusions for carbon 
capture, utilization, and storage, 
including the installation of direct air 
capture technologies; geothermal 
exploration, permitting, and 
development; hydrogen pipelines, 
production, and combustion; adding 
capacity and making improvements to 
existing water power facilities; energy 
generation projects that qualify for 
investment or production tax credits 
under the Inflation Reduction Act; 
small-scale, renewable natural gas 
projects; small-scale nuclear power 
reactors (generally less than 350 
megawatts); wind power; and other 
clean energy projects. Comments also 
suggested that DOE add categorical 
exclusions for interstate and 
interregional transmission lines; high- 
voltage direct current transmission 
lines; and microgrids. In addition, 
comments suggested that DOE add new 
categorical exclusions for vegetation 
management and expand the list of 
examples included in DOE’s existing 
categorical exclusion for actions to 
conserve energy or water (B5.1). 

DOE considered each of these 
comments and decided not to modify 
this rule to include these suggested new 

or revised categorical exclusions. DOE 
currently lacks sufficient technical 
support to determine whether the 
suggested activities normally do not 
result in significant environmental 
impact. Also, DOE noted that several of 
the suggestions overlap with DOE’s 
existing categorical exclusions. For 
example, DOE has applied its existing 
categorical exclusions to microgrid 
projects and vegetation management, 
and DOE’s existing categorical 
exclusions for powerline projects apply 
to high-voltage direct current lines and 
alternating current lines. DOE would 
need to evaluate whether changes to the 
scope of its existing categorical 
exclusions would be appropriate. DOE 
will retain the comments for further 
consideration in any future rulemaking 
regarding DOE’s NEPA procedures. 

2. Comments Regarding NEPA and 
Other Environmental Requirements 

Commenters noted that 
implementation of DOE’s proposed 
changes may be affected by the pending 
Phase 2 revisions of the CEQ NEPA 
Implementing Regulations.14 Some 
commenters recommended coordination 
with CEQ on this rulemaking to ensure 
consistency, while other commenters 
requested that this rulemaking not 
proceed until CEQ has promulgated its 
final rule. DOE consulted with CEQ 
while preparing this rule consistent 
with consultation requirements in the 
CEQ regulations (40 CFR 1507.3(b). This 
consultation included consideration of 
whether DOE’s changes are consistent 
with the CEQ regulations. 

Other commenters stated that clear 
environmental regulations and 
guidelines for the different technologies 
are still needed and therefore this 
rulemaking is premature. DOE 
recognizes that environmental 
requirements and practices will 
continue to change as technology 
advances and awareness increases about 
potential impacts and ways to avoid or 
lessen those impacts. DOE’s categorical 
exclusions, including the ones 
addressed in this rulemaking, require 
projects to incorporate the requirements 
and best practices applicable at the time 
that DOE is considering whether to 
apply the categorical exclusion to a 
particular proposed action. In addition, 
DOE regularly reviews its categorical 
exclusions to determine whether they 
continue to be appropriate in light of 
new information and requirements. 

Commenters recommended that DOE 
evaluate whether the proposed 
rulemaking could affect coastal uses or 

resources in states or territories with a 
Coastal Zone Management Program 
pursuant to the Coastal Zone 
Management Act. Commenters 
recommended that DOE adopt internal 
procedures to ensure compliance with 
the Coastal Zone Management Act 
regardless of the level of NEPA review. 
DOE recognizes that compliance with 
the Coastal Zone Management Act is an 
independent responsibility regardless of 
the level of NEPA review. DOE will 
continue its practice of coordinating 
with the relevant state agency to ensure 
compliance with the Coastal Zone 
Management Act, when applicable. 

3. Comments Regarding Public 
Engagement 

Some commenters expressed concern 
that the public comment periods on the 
Request for Information and notice of 
proposed rulemaking overlapped with 
the winter holiday season. DOE 
appreciates that there are competing 
schedule demands and that these may 
fall hardest on small organizations and 
community members. DOE provided an 
initial 45-day comment period for the 
Request for Information and reopened 
that public comment period for an 
additional 30 days, and DOE extended 
the 45-day comment period for the 
notice of proposed rulemaking by 14 
days to provide interested individuals 
and organizations additional time to 
provide comments. DOE received 
comments from a broad range of 
organizations and individuals who 
raised many substantive issues. 

Commenters emphasized the 
importance of public involvement in 
decision-making, expressing that under 
NEPA, affected communities must be 
able to voice their concerns about 
projects, especially on public lands. 
Some commenters stated that creating a 
categorical exclusion removes 
safeguards for communities and 
investigation of adverse impacts, 
including cumulative impacts. Other 
commenters stated that the applicability 
criteria of the proposed rule would 
require substantive review by DOE to 
identify a project’s eligibility for a 
categorical exclusion followed by DOE’s 
consideration of the individual 
conditions in the categorical exclusion, 
which would deprive DOE of 
anticipated efficiencies at the expense of 
public participation. Commenters 
requested that DOE provide public 
comment opportunities for categorical 
exclusion determinations. While DOE 
may choose to provide opportunities for 
public comment at any time, DOE’s 
normal practice is not to request public 
comment before making a categorical 
exclusion determination. This is 
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consistent with CEQ and DOE NEPA 
regulations. 

Commenters asked DOE to post 
categorical exclusion determinations 
(including sufficient information to 
demonstrate proper use) that rely on the 
proposed categorical exclusions on the 
DOE website in a timely fashion for 
public review. DOE’s practice is to post 
categorical exclusion determinations for 
actions listed in appendix B of its NEPA 
regulations, which includes all of the 
categorical exclusions included in this 
rulemaking, on the DOE website 
generally within two weeks of the 
determination (10 CFR 1021.410(e) and 
www.energy.gov/nepa/doe-categorical- 
exclusion-cx-determinations). A 
categorical exclusion determination 
includes a description of the proposed 
action, the categorical exclusion(s) 
applied, and confirmation that 
conditions associated with the 
categorical exclusion(s) were satisfied. 

4. Comments Regarding Tribal 
Resources 

A federally recognized Indian Tribe 
expressed concern about the potential 
impacts of DOE’s proposed rule on its 
treaty reserved rights and cultural 
resources and practices. As explained in 
section II of this document, DOE 
conducts an environmental review at 
both the stage of establishing or revising 
a categorical exclusion and at the stage 
of determining whether one or more 
categorical exclusions applies to a 
proposed action. This final rule 
establishes and revises categorical 
exclusions in DOE’s NEPA procedures; 
this final rule will not result in 
environmental impacts and is not a 
proposal to apply any categorical 
exclusion to particular proposed 
actions. When determining whether one 
or more categorical exclusions applies 
to a proposed action, DOE conducts a 
project-specific environmental review. 
This review includes consideration of 
extraordinary circumstances and 
integral elements, including the 
potential for significant impacts on 
environmentally sensitive resources, 
amongst other considerations. ‘‘An 
environmentally sensitive resource is 
typically a resource that has been 
identified as needing protection through 
Executive order, statute, or regulation by 
Federal, state, or local government, or a 
federally recognized Indian Tribe’’ (10 
CFR part 1021, appendix B, paragraph 
(4)). Environmentally sensitive 
resources include ‘‘(i) Property (such as 
sites, buildings, structures, and objects) 
of historic, archeological, or 
architectural significance designated by 
a Federal, state, or local government, 
Federally recognized Indian tribe, or 

Native Hawaiian organization, or 
property determined to be eligible for 
listing on the National Register of 
Historic Places’’, among others (10 CFR 
part 1021, subpart D, appendix B). 

B. Comments Regarding Upgrading and 
Rebuilding Powerlines 

1. Comments Requesting Clarifications 
Regarding Categorical Exclusion B4.13 

Commenters asked DOE to clarify that 
categorical exclusion B4.13 would apply 
to projects that receive Federal loans or 
grants and not only to transmission 
lines that impact Federal land. Other 
commenters requested clarification that 
categorical exclusion B4.13 covers all 
types of powerlines, including 
powerlines that feed into a Federal 
electric transmission system. DOE 
clarifies here that categorical exclusion 
B4.13 could apply to proposals for DOE 
financial assistance, including loans and 
grants, as well as any other DOE action 
subject to NEPA, so long as the 
proposed action satisfies all conditions 
of the categorical exclusion. 

Commenters asked DOE to clarify 
whether the scope of categorical 
exclusion B4.13 includes improvements 
to existing maintenance and repair 
access roads that are not used for 
powerline upgrades or rebuilds. 
Commenters noted that existing access 
roads may not be suitable for the types 
of heavy construction equipment 
associated with rebuilding powerlines 
and that use of large construction 
equipment for rebuild projects may 
require improving existing access roads, 
such as widening roads, clearing 
surrounding trees, and adding gravel for 
stability to allow work under varying 
weather conditions. DOE responds that 
categorical exclusion B4.13 could 
include improvements to, and 
reconstruction of, access roads, laydown 
areas, and related work that are part of 
the proposed action and would take 
place within the existing right-of-way or 
relocation area. DOE also could consider 
whether categorical exclusion B1.13, 
Pathways, short access roads, and rail 
lines, would be appropriate for certain 
needed access roads. Consistent with 
DOE’s NEPA regulations, the full scope 
of the proposed action must satisfy all 
conditions of DOE’s categorical 
exclusions, including the integral 
elements (10 CFR part 1021, subpart D, 
appendix B) and consideration of 
extraordinary circumstances, 
segmentation, and cumulative impacts 
(10 CFR 1021.410(b)). DOE also notes 
that where access roads are not suitable 
for heavy equipment, replacement poles 
and other equipment sometimes are 

delivered to the project site by 
helicopter. 

Commenters requested that 
categorical exclusion B4.13 include use 
of existing transportation rights-of-way, 
including those owned by railroads and 
highways managed on the public’s 
behalf. DOE recognizes that highway 
and railroad rights-of-way may be 
appropriate locations for new 
powerlines. However, different criteria 
were used to establish highway and 
railroad rights-of-way than would be 
used for new powerlines, and DOE does 
not have sufficient information at this 
time to support a categorical exclusion 
for such projects. DOE will retain the 
comment for potential consideration in 
a future NEPA rulemaking. Commenters 
also requested that DOE designate 
existing transportation rights-of-way as 
National Interest Electric Transmission 
Corridors (NIETCs) pursuant to Section 
216 of the Federal Power Act. DOE 
appreciates this suggestion, but 
designating NIETCs is beyond the scope 
of this rulemaking. 

Commenters asked that DOE ensure 
that use of categorical exclusion B4.13 
be as transparent and clear as possible. 
Commenters requested that DOE clarify 
definitions of the applicable conditions, 
parameter language, and extraordinary 
circumstances that would determine 
applicability of the categorical 
exclusion. DOE responds that to provide 
transparency in the use of categorical 
exclusions, DOE began posting 
categorical exclusion determinations 
online in 2009. DOE will continue to 
regularly post categorical exclusion 
determinations for B4.13 and other 
categorical exclusions listed in 
appendix B of DOE’s NEPA regulations 
(10 CFR part 1021, subpart D) at 
www.energy.gov/nepa/doe-categorical- 
exclusion-cx-determinations. DOE has 
added discussion of the conditions that 
apply to categorical exclusions in 
sections II, III, and IV of this final rule. 

The proposed changes to categorical 
exclusion B4.13 included relocation of 
small segments of powerlines within an 
existing right-of-way or within 
otherwise previously disturbed or 
developed lands. Commenters requested 
that DOE narrow the categorical 
exclusion, such as by including only 
actions within the powerline’s existing 
right-of-way, within a minor widening 
of the existing right-of-way within 
otherwise previously disturbed or 
developed lands, or within another 
existing utility or electric power 
transmission corridor or right-of-way 
where active utilities and currently used 
roads are readily available. DOE 
appreciates these suggestions but finds 
that they would limit flexibility to 
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relocate small sections of powerlines to 
previously disturbed or developed lands 
that are outside an existing powerline 
right-of-way and to widen a right-of-way 
as needed to meet electrical standards, 
including when the widening extends to 
a small area beyond previously 
disturbed or developed lands. Such 
relocation consistent with the 
conditions placed on the use of 
categorical exclusion B4.13 normally 
would not pose a potential for 
significant environmental impacts. (See 
Technical Support Document, p. 2.) 
Moreover, such relocation may allow 
improvements to environmental 
protection by moving small sections of 
a powerline around a sensitive resource. 

Commenters requested clarification 
on whether the limitation that small 
segments of powerlines may be 
relocated within an existing right-of- 
way or within previously disturbed land 
encompasses rights-of-way other than 
that of the powerline being relocated. 
DOE intends this language to encompass 
other powerline rights-of-way so long as 
safety, reliability and other conditions 
are met. To help clarify this point, DOE 
added ‘‘powerline’’ so that the wording 
in this final rule is ‘‘within an existing 
powerline right-of-way.’’ Commenters 
asked that DOE clarify what is 
considered to be a right-of-way and 
pointed, as an example, to the 
Department of Transportation’s 
definition of existing right-of-way for 
highway projects (23 CFR 
771.117(c)(22)). The meaning of right-of- 
way varies by context. The right-of-way 
for a powerline may be defined through 
an agreement, such as an easement, with 
a private landowner, permit from a land 
management agency, or other 
mechanism conveying rights to 
construct and maintain the powerline 
and associated facilities. For purposes of 
this rulemaking, DOE is referring to the 
cleared right-of-way, i.e., the right-of- 
way where vegetation management and 
other practices are necessary for safety 
reasons (e.g., to avoid the potential to 
cause fire). The width of that cleared 
right-of-way is based on design criteria 
(e.g., line voltage). (See Technical 
Support Document, p. 36.) 

Commenters explained that when 
upgrading powerlines to a higher 
voltage, current electrical standards may 
require wider rights-of-way than were 
established when powerlines were built. 
Commenters recommended that 
categorical exclusion B4.13 include 
expansion of an existing right-of-way to 
meet current electrical standards and 
that DOE revise the categorical 
exclusion to state that small segments of 
powerlines may be relocated ‘‘within or 
adjacent to’’ an existing right-of-way. 

Commenters also expressed concern 
about the risk of fire being started by 
overhead powerlines. DOE includes in 
this final rule that categorical exclusion 
B4.13 encompasses widening of the 
cleared right-of-way to meet current 
electrical standards. As discussed in 
section III of this document, the 
categorical exclusion may only apply 
when such widening ‘‘remains within 
previously disturbed or developed lands 
and only extends into a small area 
beyond such lands as needed to comply 
with applicable electrical standards.’’ 
There are existing rights-of-way that are 
not bounded entirely by previously 
disturbed or developed lands. In such 
locations, it may be necessary to extend 
part of the right-of-way into undisturbed 
land in order to meet the applicable 
electrical code for the entire length of 
the powerline upgrade or rebuild 
project. It is common for the widening 
to be only about 40 feet or less (i.e., 20 
feet or less on each side of the right-of- 
way). Before deciding whether to apply 
categorical exclusion B4.13 for such 
widening, DOE would review the 
proposed action against all the 
conditions applicable to categorical 
exclusion B4.13, including integral 
elements and the consideration of 
extraordinary circumstances. 

2. Comments Regarding Effects on 
Wildlife and Habitat 

Some commenters stated that 
powerline projects may fragment or 
reduce habitat or otherwise adversely 
affect wildlife by removing trees, 
widening the right-of-way, creating 
greater barriers to animal movement, 
and in other ways. Commenters stated 
that some of the environmental 
assessments included in DOE’s 
Technical Support Document involved 
projects that would remove hundreds of 
trees. These commenters suggested that 
DOE had overlooked the potential for 
significant environmental impacts from 
these effects on habitat and that an 
environmental assessment may be better 
able to account for these impacts. They 
referred to research linking habitat loss 
with declines in wildlife populations 
and to the deaths of birds by collision 
with powerlines and from electrocution. 

Commenters recommended that 
relocating powerlines avoid bird travel 
routes and consider alternative designs 
and structures, visual cues, and other 
methods to avoid or reduce impacts to 
birds and other species and their 
habitats. DOE responds that these are 
common considerations in planning 
upgrades and rebuilds of existing 
powerlines, including relocating or 
widening rights-of way. DOE’s integral 
elements require that the project must 

not be one that would have the potential 
to cause significant impacts on 
environmentally sensitive resources, 
including threatened or endangered 
species or their habitat or species 
protected under the Migratory Bird 
Treaty Act (10 CFR part 1021, appendix 
B, paragraph (4)(ii)). Categorical 
exclusion B4.13 also requires projects to 
incorporate appropriate design and 
construction standards, control 
technologies, and best management 
practices, which may include measures 
to reduce effects on birds. In addition, 
applicants must comply with all 
applicable state and Federal laws, 
including applicable requirements 
imposed by state wildlife agencies or 
Federal land management agencies, 
including to identify potential high-risk 
bird strike areas, identify shifts in bird 
flight patterns, and develop marking 
plans and design features to reduce 
associated risks. These requirements 
ensure that projects covered by 
categorical exclusion B4.13 will not 
have significant effects on birds. 

Other commenters stated that 
managed lands in forested areas, 
including transmission line corridors, 
can provide early successional habitat 
for native bees and other pollinators, 
substantially improving species richness 
and abundance of bees relative to 
adjacent forest areas. Commenters also 
stated that transmission corridors can 
benefit some species of birds, deer, and 
plants. The ability of these corridors to 
provide areas for food, nesting, and 
shelter are enhanced with habitat 
management practices (such as leaving 
habitat trees, planting low-growing 
native vegetation, and removing 
invasive plant species), which typically 
accompany transmission development. 

DOE recognizes that a combination of 
adverse and beneficial impacts can 
accompany upgrades and rebuilds of 
existing electric powerlines. As 
described in section II of this document, 
the terms of categorical exclusion B4.13, 
including the integral elements, ensure 
that projects would not have a 
significant effect on species and habitat. 
If a project does not satisfy these 
elements, or extraordinary 
circumstances exist that make 
significant effects likely, DOE must 
prepare an environmental assessment or 
environmental impact statement, rather 
than apply a categorical exclusion. 

3. Comments Regarding Sulfur 
Hexafluoride 

Commenters stated that transmission 
lines leak sulfur hexafluoride, a 
greenhouse gas 26,000 more times 
potent than carbon dioxide. For this 
final rule, DOE supplemented the 
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Technical Support Document with 
information regarding sulfur 
hexafluoride, a potent greenhouse gas 
that has a high global warming 
potential. Sulfur hexafluoride is used in 
gas-insulated switchgears, breakers, and 
lines in the transmission sector. 
Transmission operators follow 
manufacturer guidelines, state 
requirements, and federal handling and 
reporting requirements, including the 
Greenhouse Gas Reporting Program 
under the Clean Air Act, as applicable, 
for use and handling of sulfur 
hexafluoride. Improved engineering and 
equipment design, advances in leak 
detection and repair, and alternative 
insulating gases with lower global 
warming potentials have resulted in the 
reduction of sulfur hexafluoride 
emissions from the electric power sector 
over time. Further, upgrading and 
rebuilding powerlines with newer 
equipment that requires less or no sulfur 
hexafluoride or has reduced leakage 
rates and improved monitoring further 
contribute to a reduction in sulfur 
hexafluoride emissions across the 
electric transmission sector. (See 
Technical Support Document, p. 40.) 

4. Comments Regarding Endangered 
Species Act Section 7 Consultations 

Commenters stated the DOE could 
encourage programmatic Endangered 
Species Act Section 7 consultations for 
specific regions and cited the 
programmatic biological assessment 
prepared by DOE’s Western Area Power 
Administration for wind energy 
development and interconnection 
requests in the Upper Great Plains 
Region as a relevant example. DOE 
responds that the referenced 
programmatic biological assessment 
analyzed information and identified a 
list of conservation measures for 28 
species of concern. Western Area Power 
Administration and the U.S. Fish and 
Wildlife Service developed a review and 
approval system based on consistency 
forms and checklists of conservation 
measures for each species. If a wind 
project developer commits to implement 
the applicable conservation measures, 
Western Area Power Administration’s 
consultation responsibilities under 
Section 7 of the Endangered Species Act 
are concluded when Western Area 
Power Administration and the U.S. Fish 
and Wildlife Service review and sign 
the consistency forms; no separate 
Section 7 consultation is required 
unless the particular project involves a 
listed species, critical habitat, or an 
effect that was not addressed in the 
programmatic biological assessment. 
DOE supports using programmatic 
consultations and similar approaches to 

improve the efficiency of implementing 
the Endangered Species Act, the 
National Historic Preservation Act, and 
other laws. These requirements are 
separate from the requirements of 
NEPA, and reliance on a categorical 
exclusion for NEPA compliance does 
not affect DOE’s obligations under other 
laws. 

5. Comments Regarding Effects on 
Communities 

Commenters stated that, by affecting 
land previously unused as transmission 
line right-of-way, rerouting transmission 
lines may affect local land use, affect 
people’s relation with their 
environment, and impact 
neighborhoods and communities. DOE 
recognizes that these are considerations 
in developing a proposal to reroute 
powerlines and relies on the terms of 
categorical exclusion B4.13, including 
the integral elements, and the 
consideration of extraordinary 
circumstances to ensure that projects 
would not have a significant effect on 
communities. 

6. Comments Regarding Technical 
Support for Revisions to Categorical 
Exclusion B4.13 

Commenters stated that the 
environmental assessments included in 
the Technical Support Document for the 
notice of proposed rulemaking were 
prepared for projects in the Bonneville 
Power Administration and Western Are 
Power Administration systems. 
However, the categorical exclusion 
could be applied to projects in any 
region of the United States. In response 
to this comment, DOE reviewed seven 
additional environmental assessments 
and findings of no significant impact 
prepared by other Federal agencies for 
powerline upgrade or rebuild projects in 
Kentucky, Minnesota, Mississippi, 
Missouri, North Dakota, and Wisconsin. 
These NEPA documents support DOE’s 
determination that powerline upgrade 
and rebuild projects normally do not 
pose a potential for significant 
environmental impacts. DOE added 
these seven environmental assessments 
to the Technical Support Document for 
this final rule. 

Commenters also pointed to the 
environmental assessment for Midway 
Benton No. 1 Rebuild Project as an 
example of where project changes were 
needed to lower potential 
environmental impacts. DOE included a 
wide and diverse range of 
environmental assessments in the 
Technical Support Document. These 
environmental assessments and findings 
of no significant impact demonstrate 
that, in the aggregate, these types of 

projects normally do not pose a 
potential for significant environmental 
impact and, thus, are appropriate for a 
categorical exclusion. DOE stated in the 
Technical Support Document for the 
notice of proposed rulemaking that, 
‘‘Inclusion of these environmental 
assessments does not mean that the 
proposed projects would have qualified 
for any categorical exclusion as 
proposed in this rulemaking. That 
determination would be made on a case- 
by-case basis.’’ (See Technical Support 
Document, p. 1.) DOE did not intend to 
indicate that it had determined that a 
categorical exclusion would have been 
appropriate for that project. Rather, DOE 
found that consideration of the 
environmental assessment for the 
Midway Benton No. 1 Rebuild Project, 
along with other information in the 
Technical Support Document, helped 
DOE understand whether the proposed 
revisions to categorical exclusion B4.13 
are appropriate. DOE will continue to 
consider each proposed project on its 
own merits in deciding whether to 
apply a categorical exclusion or prepare 
an environmental assessment or 
environmental impact statement. 

7. Comments Regarding Underwater 
Powerlines 

Commenters stated that the scope of 
categorical exclusion B4.13 should not 
include upgrading and rebuilding 
existing offshore, underwater 
powerlines. These commenters referred 
to potential adverse environmental 
impacts resulting from the propellers on 
boats used during upgrade and rebuild 
projects, trenching, turbidity, boulder 
relocation, and electric fields. DOE did 
not intend that categorical exclusion 
B4.13 would include underwater 
powerlines. DOE has added a statement 
in this final rule specifying that the 
categorical exclusion does not apply to 
underwater powerlines. 

8. Comments Regarding NEPA 
Implementation 

One commenter recommended that 
DOE consider NEPA efficiencies, such 
as utilizing programmatic regional 
reviews for transmission projects. The 
commenter also recommended that DOE 
streamline NEPA processes to support 
designation of transmission corridors 
and financial assistance for transmission 
projects. DOE supports taking steps to 
improve the efficiency of NEPA and 
other environmental review 
requirements, without undermining the 
purposes of these processes, to support 
timely and effective decision making. 

Some commenters stated that a 
categorical exclusion is inappropriate 
for transmission line upgrade or rebuild 
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projects. DOE responds that these 
comments express a misunderstanding 
of the purpose of categorical exclusions 
and how categorical exclusions are 
applied to particular proposed actions. 
For example, some commenters stated 
that a categorical exclusion 
determination does not require any 
environmental documentation beyond 
that a proposed action belongs in a 
specific category. As explained in 
section II of this document, to qualify 
for the categorical exclusion, a proposed 
action must satisfy all the conditions in 
the categorical exclusion, including 
integral elements, and DOE must 
evaluate for any extraordinary 
circumstances. Some commenters 
pointed to one environmental 
assessment included in the Technical 
Support Document that considered 
impacts on cultural resources and 
suggested that such analysis would not 
have been required under a categorical 
exclusion. In fact, for all categorical 
exclusions listed in appendix B of its 
NEPA regulations (10 CFR part 1021), 
DOE requires consideration of whether 
the proposed action would violate any 
applicable environmental requirements 
and whether the proposed action would 
have the potential to cause significant 
impacts on environmentally sensitive 
resources, including ‘‘Property (such as 
sites, buildings, structures, and objects) 
of historic, archeological, or 
architectural significance designated by 
a Federal, state, or local government, 
Federally recognized Indian tribe, or 
Native Hawaiian organization, or 
property determined to be eligible for 
listing on the National Register of 
Historic Places’’ (10 CFR part 1021, 
subpart D, appendix B, paragraph (4)(i)). 
In addition, DOE’s responsibility to 
comply with the National Historic 
Preservation Act is independent of its 
NEPA responsibilities. With the revised 
categorical exclusion B4.13, DOE would 
have considered the potential impacts 
on cultural resources before making a 
decision and could determine that an 
environmental assessment is more 
appropriate than applying a categorical 
exclusion. 

Some commenters described the 
purpose of a categorical exclusion in an 
overly limiting way, for example, as for 
actions that are benign or have no 
adverse effect whatsoever. CEQ, 
however, defines a categorial exclusion 
as ‘‘a category of actions that the agency 
has determined, in its agency NEPA 
procedures (§ 1507.3 of this chapter), 
normally do not have a significant effect 
on the human environment’’ (40 CFR 
1508.1(d)). The categorical exclusions 

included in this rulemaking are 
consistent with CEQ’s regulations. 

Some commenters questioned 
whether additional NEPA review would 
be necessary for powerlines that already 
have been reviewed under NEPA. In 
general, a proposed project in which 
DOE is financing, undertaking, or 
providing other support for the upgrade 
or rebuild of a powerline has the 
potential to cause environmental effects. 
The NEPA review process provides 
methods for DOE to evaluate the 
potential significance of those impacts. 
Any documentation from past NEPA or 
other environmental reviews can 
inform, and potentially simplify, the 
required environmental review of the 
currently proposed project. 

C. Comments Regarding Energy Storage 
Systems 

1. Comments Regarding Accidents at 
Battery Energy Storage Systems 

Commenters expressed concern 
regarding the safety of lithium-ion 
battery energy storage systems, 
including risks associated with a 
thermal runaway event. Commenters 
stated that DOE’s Technical Support 
Document did not address risks from 
thermal runaway. 

A thermal runaway event is when 
lithium-ion batteries become unstable, 
potentially resulting in high 
temperatures, battery failure, venting of 
gas or particulates, smoke, or fire. As 
one way to help control the impacts of 
such an event, a battery energy storage 
system is comprised of modules that 
physically isolate and control thermal 
runaway events from the larger battery 
energy storage system. Government 
agencies, including DOE, and standard 
setting organizations such as the 
National Fire Protection Association 
conduct research on thermal runaway 
events and other accident scenarios 
involving lithium-ion and other battery 
technologies. These organizations 
recommend practices and develop 
standards to lessen the likelihood and 
consequence of such events, and to 
respond to thermal runaway events and 
other accidents if they occur. For 
example, to stay current with best 
practices and knowledge, the National 
Fire Protection Association updates its 
standards every three to five years. 

Commenters stated that fires at battery 
energy storage systems are challenging 
to extinguish and must be allowed to 
burn out for days. Commenters also 
stated that fires can emit large volumes 
of toxic gases, such as hydrogen 
fluoride, hydrogen cyanide, and 
hydrogen chloride. Commenters stated 
that these releases of toxic fumes can 

result in large plumes that necessitate 
evacuations of nearby populations and 
that there is insufficient time to 
implement a shelter-in-place approach 
because there is no mechanism to 
communicate quickly enough to 
surrounding communities. Commenters 
further stated that safety standards in 
the Technical Support Document for the 
notice of proposed rulemaking did not 
consider the public health risk of toxic 
gas released during a battery energy 
storage system fire. 

DOE has supplemented the Technical 
Support Document in response to these 
comments. DOE reviewed and added 
information on hazard consequences 
analyses that address toxic gas plume 
dispersion modeling in the event of a 
battery energy storage system fire or 
thermal runaway event, including 
characterization of those toxic gases and 
potential health effects. These analyses 
evaluated toxic gas dispersion, 
including hydrogen fluoride, hydrogen 
cyanide, and carbon monoxide, using 
site-specific factors to determine the 
maximum distance that may result in a 
level of concern for nearby residents or 
first responders. These analyses 
identified the endpoint distances as 30, 
51, and 210 feet from the release point. 
The maximum airborne concentration 
estimated at these distances is such that 
nearly all individuals could be exposed 
to for up to one hour without 
experiencing or developing irreversible 
or other serious health effects or 
symptoms that could impair an 
individual’s ability to take protective 
action. The analyses indicated that 
assumptions were chosen that tended to 
overstate the expected consequences. A 
hazard consequence analysis is a site- 
specific analysis, and the examples 
provided in the Technical Support 
Document indicate that a safety incident 
at a battery energy storage facility would 
generally not result in adverse health 
impacts beyond the facility’s property 
line. (See Technical Support Document, 
p. 63.) Further, DOE notes that battery 
energy storage facilities that qualify for 
the new categorical exclusion would be 
required to incorporate appropriate 
safety standards including the current 
National Fire Protection Association 855 
Standard. National Fire Protection 
Association Standard 855 requires the 
development of emergency response 
plans. 

Commenters also stated that toxic 
chemicals could be used to put out 
battery energy storage system fires. 
Commenters expressed concern about 
runoff from fire suppression water or 
fire retardant, the lack of containment 
systems for this runoff, the resulting risk 
of soil and groundwater pollution, and 
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15 Energy Storage in Local Zoning Ordinances 
(Pacific Northwest National Laboratory, 2023): 

www.pnnl.gov/main/publications/external/ 
technical_reports/PNNL-34462.pdf. 

potential impacts to water resources. 
Commenters stated that fire- 
extinguishing water used at the East 
Hampton Energy Storage Center in East 
Hampton, NY, contaminated a sole- 
source aquifer used for drinking water 
with toxic chemicals. Commenters 
stated that fighting battery energy 
storage system fires could require up to 
2 million gallons of water over a three- 
day period and that there are no spill 
containment systems in place at battery 
energy storage systems to catch fire 
water suppression runoff. 

DOE has supplemented the Technical 
Support Document to include best 
management practices regarding spill 
control plans from individual projects 
as well as requirements from National 
Fire Protection Association Standard 
855 to minimize spill risk during 
normal operation and in the event of a 
fire. (See Technical Support Document, 
p. 41.) Site-specific spill prevention 
plans are typically developed for 
individual projects as a standard best 
practice. DOE further notes that the 
emerging consensus in the firefighting 
community is that water should be used 
sparingly in responding to battery 
energy storage system fires to minimize 
potential risk of contamination to water 
resources. 

Commenters stated that there is a lack 
of appropriate training for emergency 
responders in the event of an incident 
at a battery energy storage system and 
that available training and resources are 
limited. National Fire Protection 
Association Standard 855 requires the 
development of emergency response 
plans, mandates initial and annual 
training, and recommends inclusion of 
emergency response personnel in these 
trainings. The Technical Support 
Document also includes 
recommendations from the American 
Clean Power Association and the New 
York Battery and Energy Storage 
Technology Consortium and Fire and 
Risk Alliance for the development of 
emergency response plans and pre- 
incident planning and incident 
response. 

Commenters stated that the chance of 
fire at a utility-scale battery energy 
storage system is 1 in 30 to 1 in 50 and 
that the average age of a battery that 
catches fire is 18 months. Several 
commenters pointed to past battery 
energy storage system fires including 
those in Surprise, AZ, Chandler, AZ, 
Moss Landing, CA, and in New York 
State. DOE responds that a recent 
Pacific Northwest National Laboratory 
report 15 noted that the Electric Power 

Research Institute’s (EPRI’s) database 
identifies 14 fires involving large, grid- 
connected battery energy storage 
systems in the U.S. ‘‘To place that 
number in context, there were 491 large, 
utility-scale projects in the U.S. as of 
April 2023, for a fire incidence rate of 
about 2.9 percent. No [battery energy 
storage system] fire in the U.S. has 
resulted in loss of life, and many of the 
affected facilities were able to resume 
operation.’’ DOE acknowledges that 
battery energy storage facilities present 
safety risks if not managed properly and 
have resulted in past safety incidents. 
DOE reviewed the U.S. fires reported in 
the EPRI database and confirmed that 
few if any injuries occurred, apart from 
the 2019 Surprise, AZ, incident that 
involved multiple severe injuries. 
Lessons learned from that 2019 event 
have since led to improvements in 
safety standards and first responder 
training. The battery energy storage 
systems that qualify for categorical 
exclusion B4.14 would be built and 
operated using the most current safety 
standards, including those identified in 
the National Fire Protection Association 
855 Standard. 

Commenters stated that DOE’s 
Technical Support Document included 
small-scale projects (less than 10 
megawatts) and mobile facilities and 
thus did not consider that the risk of 
thermal runaway increases with the 
number of battery cells and facility size. 
DOE notes that the Technical Support 
Document for the notice of proposed 
rulemaking also included 
environmental assessments for battery 
energy storage systems ranging from 
approximately 20 megawatts up to 225 
megawatts storage capacity. For this 
final rule, DOE supplemented the 
Technical Support Document with 
information to clarify that appropriate 
battery energy storage system designs 
can prevent fire risk from increasing 
with facility size. Energy storage system 
failures are designed to be contained to 
the unit of origin, for example, by 
providing sufficient spacing between 
modules or enclosures to avoid a fire 
from spreading. Systems also may 
include fire suppression, smoke 
detectors, sprinkler systems, and fire 
barriers, as applicable to the design. 
Because of these safety features, the risk 
of a fire incident at a battery energy 
storage project does not increase with 
project size; the two are decoupled in a 
well-designed system that prevents a 
fire in one unit from spreading to 
neighboring units. (See Technical 
Support Document, p. 56.) 

Commenters stated that DOE’s 
Technical Support Document was 
inadequate because the battery energy 
storage systems included have not been 
built, and operational safety has not yet 
been proven. Commenters also asserted 
that design standards and best 
management practices cited in the 
Technical Support Document, such as 
UL 9540A, are not sufficient to mitigate 
the risk of thermal runaway. DOE notes 
that battery energy storage systems have 
experienced rapid growth in recent 
years. According to the U.S. Energy 
Information Administration, currently 
planned and operational U.S. utility- 
scale battery capacity totaled around 16 
gigawatts at the end of 2023. (See 
Technical Support Document, p. 41.) 
This growth in deployment of battery 
energy storage systems provides real- 
world information on design and 
operation that feeds into efforts to 
continuously improve the safety of these 
facilities, such as through the ongoing 
development and revision of applicable 
safety standards. 

DOE is aware that battery energy 
storage facilities present a risk of safety 
incidents, including the risk of a 
thermal runaway event that may result 
in fire. To ensure that battery energy 
storage systems are designed and 
operated using layers of protection, 
current best practices, and the most up- 
to-date standards, categorical exclusion 
B4.14 may only be used for proposed 
battery energy storage systems that 
comply with appropriate safety 
standards, including the current 
National Fire Protection Association 
Standard 855. The requirements and 
depth of National Fire Protection 
Association Standard 855 would ensure 
that battery energy storage systems are 
designed using current best practices to 
minimize the potential for a safety 
incident that could result in a thermal 
runaway. Also, the National Fire 
Protection Association Standard 855 
requires the development of a hazard 
mitigation analysis, which is a method 
to evaluate potential failure modes and 
their cause and effects, in order to 
develop methods to prevent failure 
during system operation. Further, the 
National Fire Protection Association 
updates its standards every 3 to 5 years, 
ensuring that its standards continue to 
reflect current best practices. 

Commenters stated that meeting the 
including UL 9540A standard cited in 
DOE’s Technical Support Document 
would not prevent a thermal runaway 
event once started. DOE notes that in a 
UL 9540A test a thermal runaway event 
is intentionally created to better 
understand how the cell performs under 
failure, which helps to design fire safety 
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features to limit the propagation of fire 
from one cell to another, in the event of 
a failure. Systems that meet UL 9540A, 
in addition to all the other requirements 
included in the National Fire Protection 
Association Standard 855 would ensure 
layers of protection to prevent accidents 
and mitigate safety risk. (See Technical 
Support Document, p. 56.) 

Commenters also stated that DOE’s 
Technical Support Document should 
not include information from the 
American Clean Power Association 
because a lobbyist organization is not an 
appropriate source for safety standards. 
DOE includes three reference 
documents from the American Clean 
Power Association in the Technical 
Support Document: a compilation of 
relevant codes and standards for battery 
energy storage systems prepared by 
other organizations, guidelines for first 
responders in the event of an accident, 
and a summary of information related to 
battery energy storage systems. DOE has 
reviewed these documents and finds 
them helpful in explaining useful 
information about the safe operation of 
battery energy storage systems. 

Commenters also requested that DOE 
issue a new policy that addresses how 
the public safety risks posed by lithium- 
based battery energy storage systems 
should be accounted for in future NEPA 
actions. DOE will consider whether 
there is a need for guidance on the 
consideration of battery energy storage 
systems in NEPA reviews. However, 
that is outside the scope of this 
rulemaking. 

Commenters also stated that battery 
energy storage systems should have 
sensors that provide information on the 
presence of flammable gases onsite and 
that information should be available to 
emergency responders. DOE has 
supplemented the Technical Support 
Document to include information that 
battery energy storage systems contain 
fire and gas detection systems. Further, 
DOE notes that the current National Fire 
Protection Association Standard 855 
contains a variety of provisions related 
to gas detection; fire control and 
suppression, measures to prevent 
explosions and safely contain fires, 
hazard mitigation analysis, emergency 
response plans, and requirements for 
initial and annual training. (See 
Technical Support Document, p. 56.) 

Commenters requested that DOE 
investigate whether these energy storage 
systems emit toxins or carcinogens 
during normal operation. DOE has 
supplemented the Technical Support 
Document with additional information 
explaining that energy storage systems 
do not leak chemicals or emit toxic or 
carcinogenic gases during normal 

operation. (See Technical Support 
Document, p. 41.) 

2. Comments Regarding Siting of Battery 
Energy Storage Systems 

Commenters stated that battery energy 
storage systems should not be sited near 
earthquake fault zones, sole-source 
aquifers, residential areas, densely 
populated areas, schools, daycare 
facilities, hospitals, nursing homes, 
threatened and endangered species, 
recreational areas, or transportation 
corridors. Commenters stated that 
battery energy storage systems should be 
sited only in desolate areas. 
Commenters expressed concern that 
battery energy storage systems would be 
sited in fire-prone landscapes and that 
sparks from a fire originating at a battery 
energy storage system would spread to 
nearby areas. Commenters stated that 
disruption to nearby communities 
should be mitigated, and expressed 
concern that without adequate planning 
and siting, important emergency routes, 
such as to and from hospitals and 
between nursing homes and hospitals, 
could be disrupted. Commenters 
requested that DOE include measures to 
ensure energy storage systems are not 
sited on areas of prime or sensitive 
habitat. DOE incorporates siting 
considerations into its decision whether 
to apply categorical exclusion B4.14 to 
any proposed action. This includes 
conditions within the categorical 
exclusion regarding the type of land on 
which the proposed project may be 
located, the requirement to be in 
accordance with land use and zoning 
requirements, and the integral elements 
that include the requirement not to pose 
a significant impact to environmentally 
sensitive resources. Categorical 
exclusion B4.14 also requires that, to 
apply it to a particular proposed project, 
the proposed action must incorporate 
safety standards and other specified 
conditions that reduce the risk of 
accidents. As noted in the Pacific 
Northwest National Laboratory’s 
October 2023 report, Energy Storage in 
Local Zoning Ordinances, there is 
variation in local siting and zoning 
considerations for energy storage 
systems. This report notes that safety is 
frequently the most important concern 
expressed in local zoning proceedings 
for energy storage projects and identifies 
several case studies for how local 
planners have mitigated impacts from 
various jurisdictions. (See Technical 
Support Document, p. 59.) At any point 
during DOE’s review of whether 
categorical exclusion B4.14 applies, 
DOE can determine that additional 
information is needed to make a 
categorical exclusion determination or 

decide to prepare an environmental 
assessment or environmental impact 
statement. 

Commenters stated that a battery 
energy storage system should never be 
sited in an undeveloped area. Other 
commenters expressed concern that 
siting battery energy storage systems on 
undisturbed land could significantly 
impact the environment and 
surrounding communities and requested 
additional support for DOE’s inclusion 
of undisturbed areas contiguous to 
previously disturbed or developed 
areas. Commenters stated that DOE’s 
supporting information relied on an 
environmental assessment for the 
Vonore Project that included mitigation 
measures to reach a finding of no 
significant impact. DOE responds that, 
as explained in section III.C of this 
document, based on past experience, 
DOE anticipates that energy storage 
systems typically require 15 acres or 
less and would be sited close to energy, 
transmission, or industrial facilities. 
Consistent with this expectation and 
because contiguous land might be 
undisturbed and undeveloped, siting 
outside a previously disturbed or 
developed in the new categorical 
exclusion would be limited to a ‘‘small’’ 
contiguous area. DOE would consider 
whether a contiguous area is small, 
based on the criteria discussed in 10 
CFR 1021.410(g)(2)). DOE has revised its 
Technical Support Document to clarify 
that there are three EAs and FONSIs that 
evaluate battery energy storage systems 
ranging in size up to 225 megawatts 
located on sites contiguous to 
previously disturbed and developed 
areas. (See Technical Support 
Document, p. 42.) Further, DOE 
reviewed the Vonore Project that the 
commenter suggested relied on 
mitigation measures in an 
environmental assessment to reach a 
finding of no significant impact and 
notes that the Tennessee Valley 
Authority indicated that two ‘‘non- 
routine measures would be applied 
during the construction, operation, and 
maintenance of the proposed Vonore 
[battery energy storage system], 
transmission lines, and access roads to 
reduce the potential for adverse 
environmental effects’’, not that those 
measures were necessary to reach a 
finding of no significant impact. (See 
Technical Support Document, p. 50.) 
Commenters stated that DOE’s 
supporting information included an 
environmental assessment tiered from a 
programmatic environmental impact 
statement. DOE removed this 
environmental assessment from the 
Technical Support Document. 
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5. Comments Regarding Siting 
Contiguous to a Previously Disturbed or 
Developed Area 

Commenters stated that DOE should 
not limit the categorical exclusion to a 
‘‘small’’ or 15-acre area contiguous to 
previously disturbed or developed areas 
and that DOE should clarify that there 
would be no acreage limitation. 
Commenters stated that DOE’s 
supporting information did not 
accurately reflect the acreage required 
and that 25 MW per acre is a more 
accurate assumption for battery energy 
storage systems. Commenters also stated 
that an acreage limitation could result in 
more densely packed battery energy 
storage systems with greater risk of 
thermal runaway. Similarly, other 
commenters recommended that DOE 
remove reference to specific acreages 
that were included in the preamble to 
DOE’s Notice of Proposed Rulemaking 
and instead use the definition of 
‘‘small’’ in 10 CFR 1021.410(g)(2). DOE 
responds that section II of this 
document includes discussion of DOE’s 
definition of previously disturbed or 
developed area and DOE’s experience 
referring to contiguous areas in its 
categorical exclusions. The total acreage 
used for an energy storage system will 
be defined by the needs of the proposed 
project. Based on past experience, DOE 
anticipates that energy storage systems 
typically require 15 acres or less and 
would be sited close to energy, 
transmission, or industrial facilities. 
However, this recognition of that past 
experience does not indicate an acreage 
limit on the scope of categorical 
exclusion B4.14. (See Technical Support 
Document, p. 41.) As previously 
explained, DOE would consider 
whether a contiguous area is small, 
based on the criteria discussed in 10 
CFR 1021.410(g)(2). 

Other commenters stated that 15 acres 
or less should be added as a numeric 
limit in the categorical exclusion. DOE 
considered this suggestion but has 
concluded that an acreage limit is not an 
appropriate method for determining 
whether a project normally would result 
in significant environmental effects. 
Rather, the terms of categorical 
exclusion B4.14, including the integral 
elements and need to consider 
extraordinary circumstances, provide a 
reasoned basis for the categorical 
exclusion. 

Commenters stated that areas 
contiguous to previously disturbed or 
developed land may have particular 
conservation values or be more likely to 
be located in communities that have 
historically experienced 
disproportionate impacts. Commenters 

requested that DOE require that 
contiguous areas be evaluated separately 
under a land use plan, a programmatic 
environmental impact statement or 
environmental analysis, or other 
equivalent decisions that provide 
detailed analysis and opportunity for 
public engagement. Similarly, another 
commenter requested that DOE revise 
the categorical exclusion conditions to 
include limitations regarding site 
dimensions, land use history, and 
proximate uses and resources to 
indicate a preference for siting locations 
where fewer impacts would be expected 
to occur. Commenters requested that 
DOE include measures to ensure energy 
storage systems are not sited on areas of 
prime or sensitive habitat. Because 
contiguous land might be undisturbed 
and undeveloped, DOE proposes that 
siting outside a previously disturbed or 
developed area be limited to a ‘‘small’’ 
contiguous area. DOE would consider 
whether a contiguous area is small, 
based on the criteria discussed in 10 
CFR 1021.410(g)(2)), ‘‘in the context of 
the particular proposal, including its 
proposed location. In assessing whether 
a proposed action is small, in addition 
to the actual magnitude of the proposal, 
DOE considers factors such as industry 
norms, the relationship of the proposed 
action to similar types of development 
in the vicinity of the proposed action, 
and expected outputs of emissions or 
waste. When considering the physical 
size of a proposed facility, for example, 
DOE would review the surrounding 
land uses, the scale of the proposed 
facility relative to existing development, 
and the capacity of existing roads and 
other infrastructure to support the 
proposed action.’’ In addition, the 
proposed project must be ‘‘in 
accordance with applicable 
requirements (such as land use and 
zoning requirements) in the proposed 
project area and the integral elements 
listed at the start of appendix B of this 
part, and would incorporate appropriate 
safety standards (including the current 
National Fire Protection Association 
855, Standard for the Installation of 
Stationary Energy Storage Systems), 
design and construction standards, 
control technologies, and best 
management practices.’’ 

4. Comments Regarding Other Potential 
Impacts of Energy Storage Systems 

Commenters stated battery energy 
storage systems would result in noise 
and light pollution and visual impacts 
for nearby residents. Commenters 
expressed concern about adverse 
socioeconomic impacts of battery energy 
storage systems, stating that the risk of 
fire, toxic chemical releases, and 

emergency lockdowns would negatively 
affect home values, quality of life, and 
the local economy. DOE has 
supplemented the Technical Support 
Document to include additional 
information regarding potential noise 
and light pollution impacts from 
proposed projects. (See Technical 
Support Document, p. 41). 

Commenters expressed concern 
regarding disposal of batteries at the end 
of their useful life and questioned if the 
batteries would be recycled or taken to 
hazardous waste landfills. Commenters 
stated that battery energy storage 
systems should not be categorically 
excluded due to the associated 
environmental impact of rare earth 
mining for battery materials, as well as 
the transport of hazardous materials to 
and from the facility upon 
decommissioning. Commenters stated 
that battery energy storage systems are 
waste-generating facilities with large 
quantities of hazardous, flammable 
materials stored onsite. DOE has 
supplemented the Technical Support 
Document to include additional 
information regarding waste 
management and decommissioning 
plans for proposed projects. For 
example, a decommissioning plan 
should be prepared during project 
planning that details what will happen 
when a battery energy storage system 
reaches its end of life. Decommissioning 
plans generally should include removal 
of all structures; recycling of equipment 
to the greatest extent possible; the 
proper disposal of non-recyclable 
equipment in accordance with 
manufacturer specifications and 
applicable local, state, and Federal 
requirements; and re-establishment of 
vegetation and restoration of the project 
site. (See Technical Support Document, 
p. 41.) In addition, National Fire 
Protection Association Standard 855 
mandates a decommissioning plan for 
removing and disposing of the system at 
the end of its useful life. 

Commenters stated that a battery 
energy storage system operating as a 
new entrant to the electrical grid 
introduces security vulnerabilities that 
could adversely affect the electrical grid. 
DOE has supplemented the Technical 
Support Document to include additional 
information regarding the North 
American Electric Reliability 
Corporation Critical Infrastructure 
Protection security requirements for 
system integrators of certain battery 
energy storage equipment, including 
cyber systems, asset categorization, and 
security system management. DOE also 
notes that the use of energy storage 
systems has increased substantially in 
recent years. This has demonstrated 
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through real world experience that 
energy storage systems can be safely 
integrated into the electrical grid and 
provides experience that is used to 
improve related guidance and practices. 
(See Technical Support Document, p. 
56.) 

Commenters recommended that if 
categorical exclusion B4.14 is applied to 
a proposed project that is within or 
would affect a state’s coastal zone, DOE 
continue to comply with relevant 
requirements of the Coastal Zone 
Management Act. DOE recognizes its 
responsibility to comply with the 
Coastal Zone Management Act and will 
continue to do so. DOE also notes that 
one of the conditions, or integral 
elements, for applying categorical 
exclusion B4.14 to a proposed action is 
that the proposed action would not 
‘‘Threaten a violation of applicable 
statutory, regulatory, or permit 
requirements for environment, safety, 
and health, or similar requirements of 
DOE or Executive Orders’’ (10 CFR part 
1021, subpart D, appendix B). This 
condition includes compliance with 
relevant requirements of the Coastal 
Zone Management Act. 

5. Comments Regarding Public Scoping 
and Alternatives Analysis 

Commenters explained that DOE’s 
categorical exclusion for battery energy 
storage systems removes transparency 
for communities and explained that 
there is a lack of public outreach for 
proposed battery energy storage systems 
when applying a categorical exclusion. 
Some commenters specified that 
communities should have public review 
and comment for proposed battery 
energy storage systems, including for 
example, potential environmental and 
safety risks, evacuation plans, and 
mitigation strategies. DOE responds that 
to provide transparency in the use of 
categorical exclusions, DOE began 
posting categorical exclusion 
determinations online in 2009. DOE will 
continue to regularly post categorical 
exclusion determinations for B4.14 and 
other categorical exclusions listed in 
appendix B of DOE’s NEPA regulations 
(10 CFR part 1021, subpart D) at 
www.energy.gov/nepa/doe-categorical- 
exclusion-cx-determinations. 

Commenters further stated that an 
alternatives analysis should be required 
to compare alternatives to battery energy 
storage system technology, as well as 
alternative siting locations. DOE 
considers alternatives, as appropriate, in 
NEPA reviews and in its decision 
making. Whether DOE evaluates 
alternatives for a particular proposed 
action, and the nature of those 
alternatives, depends on several factors 

including the potential for significant 
impacts and the purpose and need for 
DOE’s action. 

6. Comments Requesting That DOE 
Expand Categorical Exclusion B4.14 

In explaining why categorical 
exclusion B4.14 is limited to 
electrochemical-battery and flywheel 
energy storage systems, DOE stated in 
the notice of proposed rulemaking that, 
‘‘At this time, DOE has not identified 
sufficient information to conclude that 
compressed air energy storage, thermal 
energy storage (e.g., molten salt storage), 
or other technologies normally do not 
present the potential for significant 
environmental impacts. DOE welcomes 
comments that provide analytic support 
for whether these other energy storage 
technologies meet the requirements for 
a categorical exclusion.’’ Commenters 
recommended that DOE expand 
categorical exclusion B4.14 to include 
any energy storage system that is 
technologically feasible or was 
developed either by a DOE laboratory or 
with financial support from the Federal 
Government. Commenters also 
recommended expansion of categorical 
exclusion B4.14 to include specific 
energy storage technologies, including 
above-ground compressed air energy 
storage; thermal energy storage, 
including molten salt storage; solid-state 
thermal batteries; pumped storage 
hydropower; gravity storage; 
underground hydrogen storage. DOE 
appreciates these suggestions, including 
the rationale provided by the 
commenters. DOE has determined, 
however, that it does not currently have 
sufficient information to determine that 
these technologies normally do not pose 
a potential for significant impacts. DOE 
will retain the comments for 
consideration in a future rulemaking. 

Commenters recommended that 
categorical exclusion B4.14 include the 
use of iron-air batteries. Iron-air 
batteries are a type of electrochemical 
battery and, therefore, included within 
the scope of categorical exclusion B4.14. 

Commenters suggested that DOE add 
a new categorical exclusion for 
combined battery and solar projects. 
DOE may apply more than one 
categorical exclusion to a proposed 
action so long as the potential effects of 
the total project are analyzed and the 
proposed action fulfills all the 
conditions, including integral elements, 
of each categorical exclusion applied. 
For example, it could be appropriate to 
apply categorical exclusions B4.14, 
Construction and operation of 
electrochemical-battery or flywheel 
energy storage systems, and B5.16, Solar 
photovoltaic systems, to the same 

proposed action, depending on project- 
and site-specific conditions. Given this 
practice, the commenters’ suggested 
addition is unnecessary. 

7. Comments Regarding Specific Energy 
Storage System Projects 

Commenters expressed opposition to 
specific battery energy storage system 
projects including those in Morro Bay, 
CA, East Hampton, NY, Warwick, NY, 
Holtsville, NY, Covington, WA, and in 
Eldorado near Santa Fe, NM. 
Commenters requested to be informed of 
all future battery energy storage systems. 
This rulemaking does not involve 
decisions or actions related to any 
particular proposed battery energy 
storage system. As described in section 
II of this document, before DOE may 
apply categorical exclusion B4.14 to a 
particular proposed action, DOE must 
conduct a project-specific 
environmental review to determine 
whether all conditions applicable to the 
categorical exclusion are met. DOE does 
not review or have a decision-making 
role regarding all battery energy storage 
systems and has no mechanism to 
inform local residents of all future 
battery energy storage systems. 

D. Comments Regarding Solar 
Photovoltaic Systems 

1. Comments Regarding the Lake Effect 
Hypothesis (LEH) 

There is a potential that birds, 
particularly waterfowl, perceive large 
solar PV facilities as water bodies. 
Underlying this lake effect hypothesis is 
the possibility that solar panels and 
water polarize light in a similar way. 
This might cause birds to try to land or 
feed on solar PV panels, which could 
cause bird fatalities and other harms. 
Some commenters raised this concern 
and stated that birds may mistake solar 
panels for water bodies and be stranded, 
injured, or killed. Commenters 
requested that best management 
practices, such as non-reflective coating, 
increased panel spacing, and vertical 
positioning of the panels at night for 
panels on rotating axes, be incorporated 
into solar facilities to minimize this risk. 
Other commenters added that certain 
mitigation measures may depend on the 
species of bird and other animal being 
affected, and that mitigation is best 
addressed in an environmental impact 
statement. DOE is aware of this 
potential impact and is one of the 
Federal agencies sponsoring research to 
better understand whether birds mistake 
solar panels for water, whether that 
might affect behavior, and what 
effective mitigation is available. (See 
Technical Support Document, p. 103.) 
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Categorical exclusion B5.16 includes 
conditions that require that the 
proposed project not have significant 
effects on protected species. At any 
point in its environmental review of a 
particular project, DOE can decide to 
prepare an environmental assessment or 
environmental impact statement rather 
than relying on a categorical exclusion. 

2. Comments Regarding Wildlife and 
Habitat 

Commenters stated that insect 
populations may be at risk from solar 
PV facilities and that PV panels produce 
polarized light that may confuse insects 
seeking water for feeding or breeding 
purposes, potentially leading to 
reproductive failure and possible 
ecosystem effects. DOE has 
supplemented the Technical Support 
Document to include research that 
summarizes the potential for negative 
impacts, including potential light 
pollution that may adversely impact 
aquatic insect breeding, as well as the 
positive impacts of solar PV systems on 
insect populations. (See Technical 
Support Document, p. 103.) The 
Technical Support Document 
summarizes research regarding siting 
considerations that demonstrate that use 
of previously disturbed or developed 
lands, such as former agricultural fields, 
is preferable to siting on undisturbed 
land. In addition, use of native mixes of 
flowering plants and grasses during 
revegetation can improve the 
biodiversity of both plant and insect 
populations, including pollinators, as 
the habitat matures post-construction. 
Proper siting of proposed solar PV 
systems and revegetation plans that use 
diverse, pollinator-friendly seed mixes 
would ensure that adverse impacts to 
insect populations are not significant. 
Categorical exclusion B5.16 includes 
conditions that require that the 
proposed project not have significant 
effects on protected species. At any 
point in its environmental review of a 
particular project, DOE can decide to 
prepare an environmental assessment or 
environmental impact statement rather 
than relying on a categorical exclusion. 

Commenters stated that habitat 
fragmentation and the spread of non- 
native, invasive species could result 
from building solar projects along linear 
corridors such as utility rights-of-way, 
particularly in cases where the projects 
are fully fenced. These commenters 
further stated that land and wildlife 
managers must assess current wildlife 
habitat connectivity in the proposed 
project area, as well as future 
connectivity needs in light of climate 
change. DOE appreciates commenters 
raising concerns about habitat 

connectivity. DOE’s integral elements 
and consideration of extraordinary 
circumstances would ensure 
consideration of these impacts. 
Nonetheless, to better highlight 
potential effects on habitat, in this final 
rule, DOE added conditions to 
categorical exclusion B5.16 to ensure 
that proposed solar PV projects would 
be consistent with applicable plans for 
management of wildlife and habitat, 
including plans to maintain habitat 
connectivity. 

Commenters stated that the Wild 
Springs Solar Project included in the 
Technical Support Document is not a 
typical design because the fencing 
encloses blocks of panels, rather than 
surrounding the entire project. These 
commenters stated that the project was 
designed and sited to avoid prairie dog 
colony areas. These commenters 
asserted that if a categorical exclusion 
had been applied to this project, these 
protective measures are unlikely to have 
been taken. Categorical exclusion B5.16 
requires that the proposed project not 
have significant effects on species, 
habitat, and other local environmental 
conditions, as well as the use of best 
management practices. DOE disagrees 
with the assertion that the protective 
design elements would not have been 
included in the project if a categorical 
exclusion would have been used for 
NEPA review. 

3. Comments Regarding Various 
Environmental Effects 

Commenters expressed concerns 
regarding impacts from toxic dust 
during construction, visual impacts, 
lower property values, harm to tourism 
economies, and a heat island effect. 
Commenters expressed concern over 
water use during construction and for 
dust control and the cumulative impact 
of dust emissions, both during 
construction and operation. 
Commenters stated that categorical 
exclusion B5.16 must include 
provisions for effective dust control in 
desert and dry, wind-prone areas. DOE 
is aware of these concerns. Dust control 
and limitations on other effects are 
encompassed in the requirement that 
the proposed project be in ‘‘accordance 
with applicable requirements (such as 
land use and zoning requirements) in 
the proposed project area and the 
integral elements listed at the start of 
appendix B of this part, and would be 
consistent with applicable plans for the 
management of wildlife and habitat, 
including plans to maintain habitat 
connectivity, and incorporate 
appropriate control technologies and 
best management practices.’’ 

One individual expressed concern 
about fire risk due to electrical lines 
associated with solar energy systems. 
DOE responds that any electrical lines 
associated with a solar PV system would 
be required to meet all applicable 
standards for vegetation management, 
system design, and other conditions to 
prevent the lines from causing fires. 

4. Comments Regarding Cumulative 
Effects 

Commenters expressed concern over 
the cumulative effects of removing the 
10-acre size limit for solar PV systems 
in categorical exclusion B5.16, 
suggesting that the impacts could 
extend to tens of thousands of acres in 
a concentrated area. Commenters also 
stated that the categorical exclusion 
must not apply to utility-scale solar 
developments larger than 500 acres 
because of cumulative impacts. DOE 
considers cumulative impacts in 
determining whether to apply a 
categorical exclusion to a proposed 
action. DOE’s regulations list conditions 
that must be met before making a 
categorical exclusion determination. 
Among these conditions is a 
requirement to consider ‘‘connected and 
cumulative actions, that is, the proposal 
is not connected to other actions with 
potentially significant impacts (40 CFR 
1508.25(a)(1)), [and] is not related to 
other actions with individually 
insignificant but cumulatively 
significant impacts (40 CFR 
1508.27(b)(7)).’’ DOE might also 
consider cumulative impacts in the 
context of extraordinary circumstances, 
integral elements, or other conditions 
such as consistency with applicable 
plans for the management of wildlife 
and habitat, including plans to maintain 
habitat connectivity. In regard to the 
suggested 500-acre limit for the 
categorical exclusion, as explained in 
section II of this document, DOE does 
not have a basis for identifying a 
particular acreage limit for categorical 
exclusion B5.16. Local conditions are 
the appropriate basis for assessing the 
significance of environmental impacts 
for a particular proposed project. 

5. Comments Regarding the Need for 
Additional Guidance and Regulation 

Commenters identified a need for 
further guidance on responsible solar 
buildout, particularly regarding critical 
wildlife habitats and productive 
agricultural lands. DOE appreciates this 
recommendation and expects that 
guidance and best practices will 
continue to improve as the technology 
advances. Categorical exclusion B5.16 
includes flexibility to accommodate 
these changes (e.g., by providing for 
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consideration of the best practices 
relevant at the time the proposed action 
is reviewed). 

Other commenters stated that 
categorical exclusion B5.16 requires that 
actions ‘‘would be in accordance with 
applicable requirements (such as land 
use and zoning requirements)’’ but 
noted that not all jurisdictions have 
current planning and zoning that 
expressly addresses siting of large-scale 
solar PV projects. Commenters asserted 
that a large-scale PV solar project, 
therefore, could be permitted in a 
corridor or right-of-way without 
meaningful NEPA review simply 
because it is not prohibited in those 
areas under the current zoning and 
planning requirements. DOE disagrees 
with this characterization. As explained 
in section II of this document and in 
response to comments, DOE must 
consider several conditions related to 
environmental impacts before deciding 
whether to apply categorical exclusion 
B5.16 to a particular proposed action. In 
an area without applicable land use and 
zoning requirements, DOE still would 
consider whether the proposed project 
location is on previously disturbed or 
developed land, applicable 
requirements and plans for the 
management of wildlife and habitat, 
including plans to maintain habitat 
connectivity, whether the proposed 
project incorporates appropriate control 
technologies and best management 
practices, the integral elements listed in 
DOE’s regulations, and other conditions 
required of every categorical exclusion, 
such as consideration of any 
extraordinary circumstances. 

6. Comments Regarding the Definition 
of Previously Disturbed or Developed 
Lands 

Some commenters proposed edits to 
narrow DOE’s definition of ‘‘previously 
disturbed or developed lands.’’ DOE 
considered these suggestions and 
concluded that the changes are 
unnecessary. DOE has successfully 
applied the current definition over more 
than a decade for a variety of projects 
involving several DOE categorical 
exclusions that use the phrase 
‘‘previously disturbed or developed.’’ 
This phrase and definition are only part 
of the criteria that must be met to use 
categorical exclusion B5.16. As 
described in section II of this document 
and in response to other comments, the 
use of the categorical exclusion is 
dependent upon successfully satisfying 
several conditions related to 
environmental effects. 

7. Comments Regarding Scope 

Commenters suggested that DOE 
extend categorical exclusion B5.16 to 
include agricultural lands, especially 
where the project developers agree to 
follow certain practices to protect native 
habitats and manage stormwater. DOE 
considers agricultural land potentially 
within the scope of categorical 
exclusion B5.16 so long as the proposed 
action meets all applicable conditions. 
Those conditions include avoiding 
significant impacts on habitat and 
following applicable plans for the 
management of wildlife and habitat, 
including plans to maintain habitat 
connectivity, among others. 

Commenters stated that large, solar 
PV power plants built on water decrease 
photosynthesis and primary 
productivity and may have adverse 
ecosystem effects. Categorical exclusion 
B5.16 does not apply to solar PV 
projects proposed to be located on 
water. In DOE’s NEPA regulations, the 
term ‘‘ ‘previously disturbed or 
developed’ refers to land’’ (10 CFR 
1021.410(g)(1)). 

8. Comments Regarding Solar Panel 
Production and Decommissioning 

Commenters expressed concern about 
environmental impacts of solar panel 
production, citing the environmental 
effects and carbon emissions of raw 
material sourcing, mining, smelting, and 
refining. The effects of solar panel 
production are not within DOE’s control 
or responsibility and are therefore 
outside the scope of DOE’s NEPA 
review for solar PV systems. The scope 
of categorical exclusion B5.16 includes 
of installation, modification, and 
decommissioning of solar PV systems, 
and the related environmental effects 
are within the scope of DOE’s NEPA 
review. 

Commenters stated that use of the 
categorical exclusion would prevent 
public review of materials used in solar 
panels with potential to leach into 
landfills and impact water quality. 
Commenters stated that potential 
carcinogens such as PFAS (per- and 
polyfluoroalkyl substances) and metals 
such as silver, cadmium, and tellurium 
may be used in solar PV panels. DOE 
has supplemented the Technical 
Support Document regarding the safe 
operation and maintenance of solar PV 
panels. PV panels are sealed and do not 
leach chemicals during normal 
operation. Maintenance and repair of PV 
panels ensures that broken or cracked 
PV panels do not leach metals or other 
potentially hazardous contaminants. 
Recycling PV panels keeps PV panels 

out of landfills. (See Technical Support 
Document, p. 52.) 

Commenters stated that consideration 
has not been given to the safe 
decommissioning and recycling of PV 
panels. DOE conducts research on the 
safe decommissioning and recycling of 
PV panels. Categorical exclusion B5.16 
includes decommissioning of a solar PV 
system, and the environmental effects of 
decommissioning are considered as part 
of this rulemaking. (See Technical 
Support Document, p. 74.) DOE has 
supplemented the Technical Support 
Document to include additional 
information regarding waste 
management and decommissioning 
plans for proposed projects. For 
example, a decommissioning plan 
should be prepared during project 
planning and best practices for what 
will happen when the solar PV project 
reaches its end of life. Decommissioning 
plans generally should include removal 
of all structures, including solar panels 
and all related equipment; recycling of 
PV panels and related equipment to the 
greatest extent possible; the proper 
disposal of non-recyclable equipment in 
accordance with manufacturer 
specifications and applicable local, 
state, and Federal requirements; and re- 
establishment of vegetation and 
restoration of the project site. (See 
Technical Support Document, p. 74.) In 
addition, National Fire Protection 
Association Standard 855 mandates a 
decommissioning plan for removing and 
disposing of the system at the end of its 
useful life. 

V. Procedural Issues and Regulatory 
Review 

A. Review Under Executive Orders 
12866, 13563, and 14094 

Executive Order (‘‘E.O.’’) 12866, 
‘‘Regulatory Planning and Review,’’ as 
supplemented and reaffirmed by E.O. 
13563, ‘‘Improving Regulation and 
Regulatory Review,’’ 76 FR 3821 (Jan. 
21, 2011) and amended by E.O. 14094, 
‘‘Modernizing Regulatory Review,’’ 88 
FR 21879 (April 11, 2023), requires 
agencies, to the extent permitted by law, 
to (1) propose or adopt a regulation only 
upon a reasoned determination that its 
benefits justify its costs (recognizing 
that some benefits and costs are difficult 
to quantify); (2) tailor regulations to 
impose the least burden on society, 
consistent with obtaining regulatory 
objectives, taking into account, among 
other things, and to the extent 
practicable, the costs of cumulative 
regulations; (3) select, in choosing 
among alternative regulatory 
approaches, those approaches that 
maximize net benefits (including 
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POLICY ACT: Little Information Exists on NEPA 
Analyses, April 2014, available at www.gao.gov/ 
assets/gao-14-369.pdf. 

potential economic, environmental, 
public health and safety, and other 
advantages; distributive impacts; and 
equity); (4) to the extent feasible, specify 
performance objectives, rather than 
specifying the behavior or manner of 
compliance that regulated entities must 
adopt; and (5) identify and assess 
available alternatives to direct 
regulation, including providing 
economic incentives to encourage the 
desired behavior, such as user fees or 
marketable permits, or providing 
information upon which choices can be 
made by the public. DOE emphasizes as 
well that E.O. 13563 requires agencies to 
use the best available techniques to 
quantify anticipated present and future 
benefits and costs as accurately as 
possible. In its guidance, the Office of 
Information and Regulatory Affairs 
(OIRA) in the Office of Management and 
Budget (OMB) has emphasized that such 
techniques may include identifying 
changing future compliance costs that 
might result from technological 
innovation or anticipated behavioral 
changes. Many benefits and costs 
associated with this final rule are not 
quantifiable. The direct benefits include 
reduced cost and time for 
environmental analysis incurred by 
DOE, project proponents, and the 
public. Indirect benefits are expected to 
include deployment of technologies that 
improve the reliability and resilience of 
the Nation’s electric grid and that 
expand electricity generation capacity 
while reducing emissions of GHGs. For 
the reasons stated in this preamble, this 
regulatory action is consistent with 
these principles. 

This regulatory action has been 
determined not to be ‘‘a significant 
regulatory action’’ under E.O. 12866, 
‘‘Regulatory Planning and Review,’’ 58 
FR 51735 (October 4, 1993). 
Accordingly, this action is not subject to 
review under that Executive Order by 
OIRA of OMB. 

B. Review Under Executive Orders 
12898 and 14096 

E.O. 12898, ‘‘Federal Actions To 
Address Environmental Justice in 
Minority Populations and Low-Income 
Populations,’’ as supplemented and 
amended by E.O. 14096, ‘‘Revitalizing 
Our Nation’s Commitment to 
Environmental Justice for All,’’ requires 
each Federal agency, consistent with its 
statutory authority, to make achieving 
environmental justice part of its 
mission. E.O. 14096 directs Federal 
agencies to carry out environmental 
reviews under NEPA in a manner that 
‘‘(A) analyzes direct, indirect, and 
cumulative effects of Federal actions on 
communities with environmental justice 

concerns; (B) considers best available 
science and information on any 
disparate health effects (including risks) 
arising from exposure to pollution and 
other environmental hazards, such as 
information related to the race, national 
origin, socioeconomic status, age, 
disability, and sex of the individuals 
exposed; and (C) provides opportunities 
for early and meaningful involvement in 
the environmental review process by 
communities with environmental justice 
concerns potentially affected by a 
proposed action, including when 
establishing or revising agency 
procedures under NEPA.’’ DOE 
provided opportunities for public 
engagement in this rulemaking, 
including opportunities for 
communities with environmental justice 
concerns, and DOE considered and 
responded to comments raising 
environmental justice concerns (section 
IV of this document). Also, in 
determining whether the categorical 
exclusions apply to a future proposed 
action, DOE will consider whether the 
proposed action threatens a violation of 
these Executive Orders, consistent with 
the first integral element listed in 
appendix B of DOE’s NEPA procedures. 

C. Review Under National 
Environmental Policy Act 

The Department’s NEPA procedures 
assist the Department in fulfilling its 
responsibilities under NEPA and the 
CEQ regulations but are not themselves 
final determinations of the level of 
environmental review required for any 
proposed action. The CEQ regulations 
do not direct agencies to prepare an 
environmental assessment or 
environmental impact statement before 
establishing agency procedures that 
supplement the CEQ regulations to 
implement NEPA (40 CFR 1507.3). In 
establishing a new categorical exclusion 
and making other changes as described 
in this final rule, DOE followed the 
requirements of CEQ’s procedural 
regulations, which include publishing 
the notice of proposed rulemaking in 
the Federal Register for public review 
and comment, considering public 
comments, and consulting with CEQ 
regarding conformity with NEPA and 
the CEQ regulations (40 CFR 1507.3(b)). 

In this final rule, DOE finalizes 
amendments that establish, modify, and 
clarify procedures for considering the 
environmental effects of DOE actions 
within DOE’s decisionmaking process, 
thereby enhancing compliance with the 
letter and spirit of NEPA. DOE has 
determined that this final rule qualifies 
for categorical exclusion under 10 CFR 
part 1021, subpart D, appendix A6, 
because it is a strictly procedural 

rulemaking, and no extraordinary 
circumstances exist that require further 
environmental analysis. Therefore, DOE 
has determined that promulgation of 
these amendments is not a major 
Federal action significantly affecting the 
quality of the human environment 
within the meaning of NEPA, and does 
not require an environmental 
assessment or an environmental impact 
statement. 

D. Review Under Regulatory Flexibility 
Act 

The Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) requires preparation 
of an initial regulatory flexibility 
analysis for any rule that by law must 
be proposed for public comment, unless 
the agency certifies that the rule, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities. As required by 
E.O. 13272, ‘‘Proper Consideration of 
Small Entities in Agency Rulemaking,’’ 
67 FR 53461 (Aug. 16, 2002), DOE 
published procedures and policies on 
February 19, 2003, to ensure that the 
potential impacts of its rules on small 
entities are properly considered during 
the rulemaking process (68 FR 7990). 
DOE has made its procedures and 
policies available on the Office of the 
General Counsel’s website: https://
energy.gov/gc under Resources. 

DOE has reviewed this rule under the 
provisions of the Regulatory Flexibility 
Act and the procedures and policies 
published on February 19, 2003. The 
revisions to 10 CFR part 1021 streamline 
the environmental review for proposed 
actions, resulting in a decrease in 
burdens associated with carrying out 
such reviews. For example, the 
revisions to DOE’s categorical 
exclusions are expected to reduce the 
number of environmental assessments 
that applicants would need to pay to 
have prepared for DOE’s consideration. 
Applicants may sometimes incur costs 
in providing environmental information 
that DOE requires when making a 
categorical exclusion determination. 
The Government Accountability Office 
found in 2014 that there is little data 
available on the costs for preparing 
NEPA reviews and that agencies 
‘‘generally do not reports costs that are 
‘paid by the applicant’ because these 
costs reflect business transactions 
between applicants and their 
contractors and are not available to 
agency officials.’’ 16 In 2011, DOE 
estimated the cost of preparing 
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environmental assessments over the 
prior decade at an average of $100,000 
and a median of $65,000.17 DOE does 
not have more current cost data. The 
costs of making a categorical exclusion 
determination are less than those to 
prepare an EA. Although DOE does not 
have data on what percentage of EAs 
were funded by applicants that qualified 
as small entities, a beneficial cost 
impact is expected to accrue to entities 
of all sizes. 

Based on the foregoing, DOE certifies 
that this final rule will not have a 
significant economic impact on a 
substantial number of small entities. 
Accordingly, DOE has not prepared a 
regulatory flexibility analysis for this 
rulemaking. DOE’s certification and 
supporting statement of factual basis 
will be provided to the Chief Counsel 
for Advocacy of the Small Business 
Administration pursuant to 5 U.S.C. 
605(b). 

E. Review Under Paperwork Reduction 
Act 

This rulemaking imposes no new 
information or record-keeping 
requirements. Accordingly, OMB 
clearance is not required under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.) and the procedures 
implementing that Act (5 CFR 1320.1 et 
seq). 

F. Review Under Unfunded Mandates 
Reform Act of 1995 

Title II of the Unfunded Mandates 
Reform Act (UMRA) of 1995 (Pub. L. 
104–4) requires each Federal agency to 
assess the effects of Federal regulatory 
actions on state, local, and tribal 
governments, in the aggregate, or to the 
private sector, other than to the extent 
such actions merely incorporate 
requirements specifically set forth in a 
statute. Section 202 of UMRA requires 
a Federal agency to perform a detailed 
assessment of the anticipated costs and 
benefits of any rule that includes a 
Federal mandate which may result in 
costs to State, local, or Tribal 
governments, or to the private sector, of 
$100 million or more in any one year 
(adjusted annually for inflation) (2 
U.S.C. 1532(a) and (b)). Section 204 of 
UMRA requires each agency that 
proposes a rule containing a significant 
Federal intergovernmental mandate to 
develop an effective process for 
obtaining meaningful and timely input 
from elected officers of State, local, and 
Tribal governments (2 U.S.C. 1534). 

This final rule amends DOE’s existing 
regulations governing compliance with 
NEPA to better align DOE’s regulations, 

including its categorical exclusions, 
with its current activities and recent 
experiences. This final rule will not 
result in the expenditure by State, local, 
and Tribal governments in the aggregate, 
or by the private sector, of $100 million 
or more in any one year. Accordingly, 
no assessment or analysis is required 
under the UMRA. 

G. Review Under Treasury and General 
Government Appropriations Act, 1999 

Section 654 of the Treasury and 
General Government Appropriations 
Act, 1999 (Pub. L. 105–277) requires 
Federal agencies to issue a Family 
Policymaking Assessment for any 
proposed rule that may affect family 
well-being. This final rule will not have 
any impact on the autonomy or integrity 
of the family as an institution. 
Accordingly, DOE has concluded that it 
is not necessary to prepare a Family 
Policymaking Assessment. 

H. Review Under Executive Order 13132 
E.O. 13132, ‘‘Federalism,’’ 64 FR 

43255 (Aug. 4, 1999), imposes certain 
requirements on agencies formulating 
and implementing policies or 
regulations that preempt state law or 
that have federalism implications. 
Agencies are required to examine the 
constitutional and statutory authority 
supporting any action that would limit 
the policymaking discretion of the states 
and carefully assess the necessity for 
such actions. DOE has examined this 
final rule and has determined that it 
will not preempt state law and will not 
have a substantial direct effect on the 
states, on the relationship between the 
National Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. No further action 
is required by E.O. 13132. 

I. Review Under Executive Order 12988 
With respect to the review of existing 

regulations and the promulgation of 
new regulations, section 3(a) of E.O. 
12988, ‘‘Civil Justice Reform,’’ 61 FR 
4729 (Feb. 7, 1996), imposes on 
Executive agencies the general duty to 
adhere to the following requirements: 
(1) eliminate drafting errors and 
ambiguity; (2) write regulations to 
minimize litigation; and (3) provide a 
clear legal standard for affected conduct 
rather than a general standard and 
promote simplification and burden 
reduction. With regard to the review 
required by section 3(a), section 3(b) of 
E.O. 12988 specifically requires that 
Executive agencies make every 
reasonable effort to ensure that the 
regulation: (1) clearly specifies the 
preemptive effect, if any; (2) clearly 

specifies any effect on existing Federal 
law or regulation; (3) provides a clear 
legal standard for affected conduct 
while promoting simplification and 
burden reduction; (4) specifies the 
retroactive effect, if any; (5) adequately 
defines key terms; and (6) addresses 
other important issues affecting clarity 
and general draftsmanship under any 
guidelines issued by the Attorney 
General. Section 3(c) of E.O. 12988 
requires Executive agencies to review 
regulations in light of applicable 
standards in section 3(a) and section 
3(b) to determine whether they are met, 
or it is unreasonable to meet one or 
more of them. DOE has completed the 
required review and determined that, to 
the extent permitted by law, this final 
rule meets the relevant standards of E.O. 
12988. 

J. Review Under Treasury and General 
Government Appropriations Act, 2001 

The Treasury and General 
Government Appropriations Act, 2001 
(44 U.S.C. 3516 note) provides for 
agencies to review most disseminations 
of information to the public under 
information quality guidelines 
established by each agency pursuant to 
general guidelines issued by OMB. 

OMB’s guidelines were published at 
67 FR 8452 (Feb. 22, 2002), and DOE’s 
guidelines were published at 67 FR 
62446 (Oct. 7, 2002). DOE has reviewed 
this final rule under the OMB and DOE 
guidelines and has concluded that it is 
consistent with applicable policies in 
those guidelines. 

K. Review Under Executive Order 13211 
Executive Order 13211, ‘‘Actions 

Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use,’’ 66 FR 28355 (May 
22, 2001), requires Federal agencies to 
prepare and submit to OMB a Statement 
of Energy Effects for any proposed 
significant energy action. A ‘‘significant 
energy action’’ is defined as any action 
by an agency that promulgated or is 
expected to lead to promulgation of a 
final rule, and that: (1)(i) is a significant 
regulatory action under E.O. 12866, or 
any successor order, and (ii) is likely to 
have a significant adverse effect on the 
supply, distribution, or use of energy; or 
(2) is designated by the Administrator of 
OIRA as a significant energy action. For 
any proposed significant energy action, 
the agency must give a detailed 
statement of any adverse effects on 
energy supply, distribution, or use 
should the proposal be implemented, 
and of reasonable alternatives to the 
action and their expected benefits on 
energy supply, distribution, and use. 
This regulatory action does not have a 
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significant adverse effect on the supply, 
distribution, or use of energy, and is 
therefore not a significant energy action. 
Accordingly, DOE has not prepared a 
Statement of Energy Effects. 

L. Review Under Executive Order 12630 

DOE has determined pursuant to E.O. 
12630, ‘‘Governmental Actions and 
Interference with Constitutionally 
Protected Property Rights,’’ 53 FR 8859 
(Mar. 18, 1988), that this final rule 
would not result in any takings that 
might require compensation under the 
Fifth Amendment to the United States 
Constitution. 

M. Congressional Notification 

As required by 5 U.S.C. 801, DOE will 
report to Congress on the promulgation 
of this rule prior to its effective date. 
The report will state that the Office of 
Information and Regulatory Affairs has 
determined that this action meets the 
criteria set forth in 5 U.S.C. 804(2). 

VI. Approval of the Office of the 
Secretary 

The Secretary of Energy has approved 
publication of this notice of final 
rulemaking. 

List of Subjects in 10 CFR Part 1021 

Environmental impact statements. 

Signing Authority 

This document of the Department of 
Energy was signed on April 24, 2024, by 
Samuel T. Walsh, General Counsel, 
pursuant to delegated authority from the 
Secretary of Energy. That document 
with the original signature and date is 
maintained by DOE. For administrative 
purposes only, and in compliance with 
requirements of the Office of the Federal 
Register, the undersigned DOE Federal 
Register Liaison Officer has been 
authorized to sign and submit the 
document in electronic format for 
publication, as an official document of 
the Department of Energy. This 
administrative process in no way alters 
the legal effect of this document upon 
publication in the Federal Register. 

Signed in Washington, DC, on April 24, 
2024. 

Treena V. Garrett, 
Federal Register Liaison Officer, U.S. 
Department of Energy. 

For the reasons stated in the 
preamble, DOE amends part 1021 of 
chapter X of title 10, Code of Federal 
Regulations, as set forth below: 

PART 1021—NATIONAL 
ENVIRONMENTAL POLICY ACT 
IMPLEMENTING PROCEDURES 

■ 1. The authority citation for part 1021 
continues to read as follows: 

Authority: 42 U.S.C. 7101 et seq.; 42 
U.S.C. 4321 et seq.; 50 U.S.C. et seq. 

■ 2. Appendix B of subpart D of part 
1021 is amended by: 
■ a. Revising B4.4, B4.6, and B4.13; 
■ b. Adding B4.14; and 
■ c. Revising B5.1 and B5.16. 

The revisions and addition read as 
follows: 

Appendix B to Subpart D of Part 1021— 
Categorical Exclusions Applicable to 
Specific Agency Actions 

* * * * * 

B4. * * * 

* * * * * 

B4.4 Power Marketing Services and 
Activities 

Power marketing services and power 
management activities (including, but not 
limited to, storage, load shaping and 
balancing, seasonal exchanges, and other 
similar activities), provided that the 
operations of generating projects would 
remain within normal operating limits. (See 
B4.14 of this appendix for energy storage 
systems.) 

* * * * * 

B4.6 Additions and Modifications To 
Transmission Facilities 

Additions or modifications to electric 
power transmission facilities within a 
previously disturbed or developed facility 
area. Covered activities include, but are not 
limited to, switchyard rock grounding 
upgrades, secondary containment projects, 
paving projects, seismic upgrading, tower 
modifications, load shaping projects (such as 
reducing energy use during periods of peak 
demand), changing insulators, and 
replacement of poles, circuit breakers, 
conductors, transformers, and crossarms. 
(See B4.14 of this appendix for energy storage 
systems.) 

* * * * * 

B4.13 Upgrading and Rebuilding Existing 
Powerlines 

Upgrading or rebuilding existing electric 
powerlines, which may involve relocations of 
small segments of the powerlines within an 
existing powerline right-of-way or within 
otherwise previously disturbed or developed 
lands (as discussed at 10 CFR 1021.410(g)(1)). 
Upgrading or rebuilding existing electric 
powerlines also may involve widening an 
existing powerline right-of-way to meet 
current electrical standards if the widening 
remains within previously disturbed or 
developed lands and only extends into a 
small area beyond such lands as needed to 
comply with applicable electrical standards. 
Covered actions would be in accordance with 
applicable requirements, including the 

integral elements listed at the start of 
appendix B of this part; and would 
incorporate appropriate design and 
construction standards, control technologies, 
and best management practices. This 
categorical exclusion does not apply to 
underwater powerlines. As used in this 
categorical exclusion, ‘‘small’’ has the 
meaning discussed at 10 CFR 1021.410(g)(2). 

B4.14 Construction and Operation of 
Electrochemical-Battery or Flywheel Energy 
Storage Systems 

Construction, operation, upgrade, or 
decommissioning of an electrochemical- 
battery or flywheel energy storage system 
within a previously disturbed or developed 
area or within a small (as discussed at 10 
CFR 1021.410(g)(2)) area contiguous to a 
previously disturbed or developed area. 
Covered actions would be in accordance with 
applicable requirements (such as land use 
and zoning requirements) in the proposed 
project area and the integral elements listed 
at the start of appendix B of this part, and 
would incorporate appropriate safety 
standards (including the current National 
Fire Protection Association 855, Standard for 
the Installation of Stationary Energy Storage 
Systems), design and construction standards, 
control technologies, and best management 
practices. 

* * * * * 

B5. * * * 

B5.1 Actions To Conserve Energy or Water 

(a) Actions to conserve energy or water, 
demonstrate potential energy or water 
conservation, and promote energy efficiency 
that would not have the potential to cause 
significant changes in the indoor or outdoor 
concentrations of potentially harmful 
substances. These actions may involve 
financial and technical assistance to 
individuals (such as builders, owners, 
consultants, manufacturers, and designers), 
organizations (such as utilities), and 
governments (such as state, local, and tribal). 
Covered actions include, but are not limited 
to weatherization (such as insulation and 
replacing windows and doors); programmed 
lowering of thermostat settings; placement of 
timers on hot water heaters; installation or 
replacement of energy efficient lighting, low- 
flow plumbing fixtures (such as faucets, 
toilets, and showerheads), heating, 
ventilation, and air conditioning systems, 
and appliances; installation of drip-irrigation 
systems; improvements in generator 
efficiency and appliance efficiency ratings; 
efficiency improvements for vehicles and 
transportation (such as fleet changeout); 
transportation management systems (such as 
traffic signal control systems, car navigation, 
speed cameras, and automatic plate number 
recognition); development of energy-efficient 
manufacturing, industrial, or building 
practices; and small-scale energy efficiency 
and conservation research and development 
and small-scale pilot projects. Covered 
actions include building renovations or new 
structures, provided that they occur in a 
previously disturbed or developed area. 
Covered actions could involve commercial, 
residential, agricultural, academic, 
institutional, or industrial sectors. Covered 
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actions do not include rulemakings, 
standard-settings, or proposed DOE 
legislation, except for those actions listed in 
B5.1(b) of this appendix. 

* * * * * 

B5.16 Solar Photovoltaic Systems 

(a) The installation, modification, 
operation, or decommissioning of 
commercially available solar photovoltaic 
systems: 

(1) Located on a building or other structure 
(such as rooftop, parking lot or facility, or 
mounted to signage, lighting, gates, or 
fences); or 

(2) Located within a previously disturbed 
or developed area. 

(b) Covered actions would be in 
accordance with applicable requirements 
(such as land use and zoning requirements) 
in the proposed project area and the integral 
elements listed at the start of appendix B of 
this part, and would be consistent with 
applicable plans for the management of 
wildlife and habitat, including plans to 
maintain habitat connectivity, and 
incorporate appropriate control technologies 
and best management practices. 
■ 3. Amend Appendix C of subpart D of 
part 1021 by revising C4 and C7 to read 
as follows: 

Appendix C to Subpart D of Part 1021— 
Classes of Actions That Normally 
Require EAs But Not Necessarily EISs 

* * * * * 

C4 Upgrading, Rebuilding, or Construction 
of Powerlines 

(a) Upgrading or rebuilding existing 
powerlines when the action does not qualify 
for categorical exclusion B4.13; or 
construction of powerlines: 

(1) More than approximately 10 miles in 
length outside previously disturbed or 
developed powerline or pipeline rights-of- 
way; or 

(2) more than approximately 20 miles in 
length within previously disturbed or 
developed powerline or pipeline rights-of- 
way. 

* * * * * 

C7 Contracts, Policies, and Marketing and 
Allocation Plans for Electric Power 

(a) Establishment and implementation of 
contracts, policies, and marketing and 
allocation plans related to electric power 
acquisition that involve: 

(1) The interconnection of, or acquisition 
of power from, new generation resources that 
are equal to or less than 50 average 
megawatts, unless the generation resource is 
eligible for a categorical exclusion; 

(2) Changes in the normal operating limits 
of generation resources equal to or less than 
50 average megawatts; or 

(3) Service to discrete new loads of less 
than 10 average megawatts over a 12-month 
period. 

* * * * * 
■ 4. Amend Appendix D to subpart D of 
part 1021 by revising D7 to read as 
follows: 

Appendix D to Subpart D of Part 1021— 
Classes of Actions That Normally 
Require EISs 

* * * * * 

D7 Contracts, Policies, and Marketing and 
Allocation Plans for Electric Power 

(a) Establishment and implementation of 
contracts, policies, and marketing and 
allocation plans related to electric power 
acquisition that involve: 

(1) The interconnection of, or acquisition 
of power from, new generation resources 
greater than 50 average megawatts, unless the 
generation resource is eligible for a 
categorical exclusion or was evaluated in an 
environmental assessment resulting in a 
finding of no significant impact; 

(2) Changes in the normal operating limits 
of generation resources greater than 50 
average megawatts; or 

(3) Service to discrete new loads of 10 
average megawatts or more over a 12-month 
period. 

* * * * * 
[FR Doc. 2024–09186 Filed 4–29–24; 8:45 am] 

BILLING CODE 6450–01–P 

SMALL BUSINESS ADMINISTRATION 

13 CFR Parts 109, 115, 120, and 123 

RIN 3245–AI03 

Criminal Justice Reviews for the SBA 
Business Loan Programs, Disaster 
Loan Programs, and Surety Bond 
Guaranty Program 

AGENCY: U.S. Small Business 
Administration. 
ACTION: Final rule. 

SUMMARY: On September 15, 2023 the 
U.S. Small Business Administration 
(SBA or Agency) published a notice of 
proposed rulemaking (‘‘NPRM’’ or 
‘‘proposed rule’’) to amend regulations 
governing SBA’s business loan programs 
(7(a) Loan Program, 504 Loan Program, 
Microloan Program, Intermediary 
Lending Pilot Program (ILP), Surety 
Bond Guarantee Program, and the 
Disaster Loan Program (except for the 
COVID–19 Economic Injury Disaster 
Loan (EIDL) Program) for criminal 
background reviews. The proposed rule 
introduced amendments to improve 
equitable access based on criminal 
background review of applicants 
seeking to participate in one or more of 
these programs. This final rule 
implements proposed regulatory 
changes and addresses comments SBA 
received. 
DATES: This final rule is effective May 
30, 2024. 
FOR FURTHER INFORMATION CONTACT: 
Alejandro C. Contreras, Acting Director, 
Office of Financial Assistance, Small 

Business Administration, at (202) 205– 
6436 or alejandro.contreras@sba.gov. 
SUPPLEMENTARY INFORMATION: 

I. Background Information 
The mission of SBA is to ‘‘aid, 

counsel, assist and protect’’ the interests 
of small business concerns to ‘‘preserve 
free competitive enterprise’’ and 
‘‘maintain and strengthen the overall 
economy of our nation.’’ 15 U.S.C. 
631(a). SBA accomplishes this mission, 
in part, through Capital Access 
programs that bridge the financing gap 
in the private market and help 
businesses of all sizes to recover from 
disasters. Further, 15 U.S.C. 636(a)(1)(B) 
states that the Administrator may verify 
the criminal background of the 
applicant, which grants SBA the 
flexibility to determine whether and 
how to consider criminal history in the 
context of issuing loan guarantees, so 
long as the loans are of sound value. 
Congress provided SBA with authority 
to promulgate rules to carry out these 
provisions. See 15 U.S.C. 634(b)(6). 

SBA has comprehensively reviewed 
its capital programs’ current policies on 
individuals with criminal history 
records to ensure that the policies 
promote SBA’s statutory mandates that 
recognize the importance of small 
business development in general as well 
as the responsibility to increase 
opportunities for certain groups that 
may not historically have had equitable 
opportunities for small business 
ownership. See 15 U.S.C. 631(a), 
636(a)(1)(B), 636(b)(1)(A), 636(l), 
636(m), 694(b), and 695. It is SBA’s 
position that this final rule supports 
these Federal statutory mandates. The 
final rule also supports and reflects 
changing conditions in how State and 
local governments and the private sector 
have broadened access to business 
capital for qualified people with certain 
criminal history records and Federal 
laws and policies, including bipartisan 
legislation, such as the Second Chance 
Act of 2008 and the First Step Act of 
2018, that have reduced barriers to 
successful reentry in order to reduce the 
risk of future criminal justice system 
involvement. This final rule helps 
facilitate employment opportunities for 
individuals with criminal history 
records and is supported by data and 
empirical research demonstrating the 
public safety and economic benefits of 
doing so. 

Based on its review of SBA capital 
programs’ current policies on 
individuals with criminal history 
records, SBA recognizes the need to 
update regulations to reduce barriers to 
participation in these programs for 
equitable support for qualified small 
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[3128-011

DEPARTMENT OF ENERGY

[10 CFR Part 1022]

COMPLIANCE WITH FLOODPLAIN/WETLANDS
ENVIRONMENTAL REVIEW. REQUIREMENTS

Proposed Rulemaking; Public Hearing

AGENCY: Department of Energy.
ACTION: Notice of proposed rulemak-
ing and public hearing.
SUMMARY: The Department of
Energy (DOE) hereby gives notice of a
proposal to establish Part 1022 of
Chapter X of Title 10 of the Code of
Federal Regulations, providing for
compliance with Executive Order
(E.0.) 11988—Floodplain Manage-
ment, and E.O. 11990—Protection of
Wetlands. Written comments will be
received and a public hearing will be
held with respect to this proposal.

The proposed regulations are de-
signed to be coordinated with the envi-
ronmental review requirements estab-
lished at 10 CFR Part 1021 with re-
spect to DOE's compliance with the
National Environmental Policy Act
(NEPA). The regulations will be appli-
cable to all organizational units of
DOE, except the Federal Energy Reg-
ulatory Commission (FERC).
DATES: Comments must be received
on or before August 28, 1978: request
to speak by August 7, 1978; hearing
testimony by August 17. 1978; hearing
date: August 18, 1978.

ADDRESSES: Comments and requests
to speak to Box TP, Department of
Energy, Public Hearing Management,
Room 2313, 2000 M Street NW.. Wash-
ington, D.C. 20461. Hearing location:
Room 2105, 2000 M Street NW., Wash-
ington. D.C.

FOR FURTHER INFORMATION
CONTACT:

Robert J. Stern or Carol Borgstrom,
Office of the Assistant Secretary for
Environment, Room 7119, Federal
Building, 12th and Pennsylvania
Avenue NW., Washington, D.C.
20461,202-566-9760

SUPPLEMENTARY INFORMATION:

I. Background.
II. The proposed regulations.

III. Comment procedure.

L BACKGROUND

A. EXECUTIVE ORDER 11988—FLOODPLAIN
MANAGEMENT

E.O. 11988—Floodplain Manage-
ment, issued May 24, 1977, requires
each Federal agency to take action to
reduce the risk of flood loss; to mini-
mize the impact of floods on human

DOE proposed regulations for compli-
ance with NEPA, which appeared in the
FEDERAL REGISTER at 43 FR 7232 (February
21. 1978).

safety, health and welfare; and to re-
store and preserve the natural and
beneficial values served by floodplains
in carrying out its responsibilities. The
Order establishes a Federal policy to
avoid to the extent possible the long-
and short-term adverse impacts associ-
ated with the occupancy and modifica-
tion of floodplains and to avoid direct
or indirect support of floodplain devel-
opment wherever there is a practicable
alternative. Agencies are required to
issue or amend existing regulations
and procedures to comply with the
Order.

B. EXECUTIVE ORDER 11990—PROTECTION
OF WETLANDS

E.O. 11990—Protection of Wetlands,
issued May 24, 1977, requires each
Federal agency to take action to mini-
mize the destruction, loss, or degrada-
tion of wetlands: and to preserve and
enhance the natural and beneficial
values of wetlands in carrying out its
responsibilities. The Order establishes
a Federal policy to avoid to the extent
possible the long- and short-term ad-
verse impacts associated with the de-
struction or modification of wetlands
and to avoid direct and indirect sup-
port of new construction in wetlands
wherever there is a practicable alter-
native.

C, COORDINATION AND CONSULTATION

To the extent possible, agencies are
required to utilize existing processes,
such as those for compliance with
NEPA, to fulfill the requirements of
these Orders. Therefore, the regula-
tions proposed herein have been de-
signed to be implemented in conjunc-
tion with the environmental review re-
quirements established at 10 CFR Part
1021, the proposed DOE regulations
for compliance with NEPA.

E.O. 11988 also requires agencies to
consult with the Water Resources
Council (WRC), the Federal Insurance
Administration, and the Council on
Environmental Quality (CEQ) in the
preparation of their floodplain regula-
tions. DOE has circulated a draft of
these regulations to the above agen-
cies and, at the request of CEQ, has
also circulated a draft to the Environ-
mental Protection Agency and the
Corps of Engineers. In addition. DOE
has utilized the guidance provided by
the WRC in its Floodplain Manage-
ment Guidelines, published in the FED-
ERAL REGISTER on February 10, 1978.

IL THE PROPOSED REGULATIONS

In establishing policies and proce-
dures for DOE compliance with Ex-
ecutive Orders 11988 and 11990, the
regulations attempt to assure that
floodplain and wetlands factors are
considered by DOE in its planning and
decisionmaking. To the extent possi-
ble, these environmental review re-

quirements shall be carried out
through the DOE NEPA process.

A. APPLICABILITY

The regulations shall apply to all or-
ganizational units of DOE except
FERC. They shall apply to all pro-
posed DOE actions, except as provided
in § 1022.5. In cases where wetlands
are located in a floodplain, the flood-
plain management procedures shall be
followed. With respect to wetlands not
located in a floodplain, the regulations
do not apply to the issuance by DOE
of permits, licenses. or allocations to
private parties for activities involving
wetlands which are located on non-
Federal property, as provided in sec-
tion 1 of E.O. 11990.

In accordance with section 8 of Ex-
ecutive Order 11990, the regulations
do not apply to actions in wetlands
with respect to projects under con-
struction prior to October 1, 1977; pro-
jects for which all of the funds have
been appropriated through fiscal year
1977; or projects and programs for
which a draft or final EIS was filed
prior to October 1, 1977. With respect
to ongoing projects and programs in
floodplains for a e lch the environmen-
tal review has been completed prior to
the effective date of these regulations,
the alternatives considered in that
review shall be assessed for potential
impacts on floodplains. If DOE deter-
mines to take action in a floodplain,
the selected alternative shall be de-
signed or modified to minimize adverse
floodplain impacts and to restore and
preserve floodplain values.

Actions related to floodproofing and
maintenance of existing DOE struc-
tures and facilities are considered
exempt from the requirements of this
Part, except in unusual circumstances.
because they will have little or no
effect on floodplains and wetlands.

B. PROCEDURES FOR FLOODPLAIN/
WETLANDS REVIEW

Subpart B of Part 1022 establishes
DOE procedures for determining
whether a proposed action will be lo-
cated in a floodplain/wetlands, prepar-
ing floodplain/wetlands assessments,
providing for early public review of
proposed DOE actions in floodplains
and/or wetlands, and issuing a state-
ment of findings in cases where there
is no practicable alternative to taking
an action in a floodplain.

1. Floodplain/iVetlands Determina-
tion.—DOE shall determine whether a
proposed action is located in a flood-
plain/wetlands concurrent with its en-
vironmental impact review pursuant to
10 CFR Part 1021. DOE will utilize
maps prepared by the Federal Insur-
ance Administration. Fish and Wildlife
Service, and other appropriate agen-
cies to determine if a proposed action
is located in a floodplain/wetlands,

2. Floodplain/Wetlands Assess-
ment—For proposed floodplain/wet-
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lands actions, a floodplain/wetlands
assessment shalt be prepared, in ac-
cordance with the requirements of
§ 1022.12. In those cases where an envi-
ronmental assessment (EA) or environ-
mental impact statement (EIS) is also
required. in accordance with 10 CFR
Part 1021. the EA or EIS shall include
the floodplain/wetlands assessment. If
an EA or EIS is not required, the
floodplabas/tvetlands assessment shall
be issued as a separate document.

3. Public Review.—For proposed
floodplain/wetlands actions for which
an EA or EIS is required, the opportu-
nity for early public review will be pro-
vided through existing DOE NEPA
procedures. For proposed floodplaini
wetlands actions for which no EA or
EIS is required. DOE shall provide for
public review through publication of a
notice in- the FEDERAL REGISTER, and
circulation of that notice to appropri-
ate agencies and interested persons.

4. Statement of Findings--If no
practicable alternative to locating in
the floodplain/wetlands is available,
DOE shall design or modify its action
so as to minimize potential harm to or
within the floodplain/wetlands. In ad-
dition. DOE shall publish a brief state-
ment of findings for actions taken in a
floodplain which explains why the
action is proposed to be located in the
flooclplain, lists the alternatives con-
sidered, indicates whether the action
conforms to applicable State or local
floodplain protection standards, and
describes measures to be taken to
minimize harm to or within the flood-
plain. DOE shall endeavor to provide a
brief comment period after publica-
tion of the statement of findings, prior
to implementing the proposed action.

5. Other Responsibilities—For flood-
plain/wetlands actions, DOE shall
verify that the implementation of the
selected alternative, particularly with
regard to any mitigating measures in-
cluded in the action, is proceeding as
described in the floodplain/wetlands
assessment and the statement of find-
ings.

HI. Comsterrr PROCEDURE

A. WRITTEN COMMENTS

Interested persons are invited to
submit written comments with respect
to the proposed regulations to Box TP.
Public Hearing Management, Depart-
ment of Energy. Room 2313. 2000 M
Street NW., Washington, D.C. 20461.
Comments should be identified on the
outside of the envelope and on the
documents submitted to DOE with the
designation "Compliance with Flood-
plain /Wetlands Environmental Re-
view Requirements." Fifteen (15)
copies should be submitted. All com-
ments and related information should
be received by DOE by August 28,
1978. in order to ensure consideration.

Any information or data considered
by the person furnishing it to be confi-

PROPOSED RULES

dential must be so identified and sub-
mitted in writing, one copy only. Any
material not accompanied by a state-
ment of confidentiality will be consid-
ered to be nonconfidential. DOE re-
serves the right to determine to confi-
dential status of the information or
data and to treat it according to its de-
termination.

R. PUBLIC HEARING

1. Participation Procedure.—A
public hearing on the proposed regula-
tions will be held at 9:30 a.m.. on
August 18, 1978. in Room 2105, 2000 M
Street NW.. Washington, D.C.. to re-
ceived oral presentations from inter-
ested persons.

Any person who has an interest in
the proposed regulations or who is a
representative of a group of class of
persons which has an interest in them
may make a written request for an op-
portunity to make oral presentation.
Such a request should be directed to
the Public Hearing Management, Box
TP, Department of Energy, Room
2313, 2000 M Street NW., Washington.
D.C. 20461, before 4:30 p.m., August 7,
1978. The person making the request
should describe his or her interest in
the proceeding and provide a concise
summary of the proposed oral presen-
tative and a phone number where he
or she may be reached. Each person
who in DOE's judgment proposed to
present relevant and material informa-
tion shall be selected to be heard, shall
be notified by DOE of his participa-
tion before 4:30 p.m., August II), 1978,
and shall submit 15 copies of his or
her proposed statement to the Public
Hearing Management, Department of
Energy, Room 2313, 2000 M Street
NW., Washington, D.C. 20461, on or
before August 17, 1978..

2. Conduct of Hearings.—DOE re-
serves the right to arrange the sched-
ule of presentations to be heard, and
to establish the procedures governing
the conduct of . the hearing. The
length of each presentation may be
limited, based on the number of per-
sons requesting to be heard.

A DOE official will be designated as
presiding officer to chair the hearing.
This will not be a judicial or eviden-
tiary-type hearing. Questions may be
asked only by those conducting the
hearing, and there will be no cross-ex-
amination of persons presenting state-
ments.

Any participant who wishes to ask a
question at the hearing may submit
the question, in writing, to the presid-
ing officer. The presiding officer will
determine whether the question is rel-
evant and material. and whether the
time limitations permit it to be pre-
sented for answer.

Any further procedural rules needed
for the proper conduct of the hearing
will be announced by the presiding of-
ficer.

31109

A transcript of the hearing will be
made and the entire record of the
hearing. including the transcript, will
be retained by DOE and made availa-
ble for inspection at the DOE Free-
dom of Information Office. Room
2107, Federal Building, 12th and Penns
sylvania Avenue NW., Washington,
D.C. 20461, between the hours of 8
a.m. and 4:30 p.m., Monday through
Friday. Any person may purchase a
copy of the transcript from the report-
er.

Norr.—DOE has determined that that be-
cause this document does not constitute a
significant regulation within the meaning of
Executive Order 12044. preparation of a reg-
ulatory analysis is not required.

Issued in Washington, D.C., July 13,
1978.

WILLIAM P. flatus,
Deputy Director
ofAdminstration.

In consideration of the foregoing, it
is proposed that Chapter X of Title 10
of the Code of Federal Regulations be
amended as provided below:

PART 1022---COMPLIANCE WITH ROOD-
PLAIN/INETLANDS ENVIRONMENTAL
REVIEW REQUIREMENTS

Subpart A—General

Sec.
1022.1 Background.
1022.2 Purpose and scope.
•022.3 Policy.
1022.4 Definitions.
1022.5 Applicability.

Subpart S--Preeedures fer Neeitplain/
Wetlands Review

1022.11 Floodplain/wetiands assessment.
1022.12 Floodplain/wetlands assessment.
1022.13 Public review.
1022.14 Notification of decision.
1022.15 Follow-up.
1022.16 Timing of floodplain actions.
1022.17 Selection of lead agency and con-

sultation among participating agencies.

AUTHORITY: National Environmental
Policy Act of 1969, Pub.'. 91-190. as amend-
ed: the National Flood Insurance Act of
1968. Pub. L. 90-448, as amended; the Flood
Disaster Protection Act of 1975, Pub. L. 93-
234; E.O. 11988 (May 24. 1977); and E.O.
11990 (May 24. 1977).

Subpart A—General

§ 1022.1 Background.
Executive Order (E.O.) 11988—

Floodplain Management (May 24,
1977), requires each Federal agency to
issue or amend existing regulations
and procedures to ensure that the po-
tential effects of any action it may
take in a floodplain are evaluated, and
that its planning programs and budget
requests reflect consideration of flood
hazards and floodplain management.
Guidance for implementation of the
order is provided in the Floodplain
Management Guidelines of the U.S.
Water Resources Council. dated Feb-
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ruary 10, 1978 (40 FR 6030). Executive
Order 11990—Protection of Wetlands
(May 24, 1977), requires all Federal
agencies to issue or amend existing
procedures to insure consideration of
wetlands protection in decisionmaking.
It is the intent of both executive
orders that Federal agencies imple-
ment the floodplain/wetlands require-
ments through existing procedures,
such as those established to imple-
ment the National Environmental
Policy Act (NEPA) of 1969. In those
instances where the impacts of actions
in floodplains and/or wetlands are not
significant enough to require the prep-
aration of an environmental impact
statement (EIS) under section
102(2)(C) of NEPA, alternative flood-
plain/wetlands evaluation procedures
are to be established.

§ 1022.2 Purpose and scope.
(a) This part establishes policy and

procedures for discharging the Depart-
ment of Energy's (DOE's) responsibil-
ities with respect to compliance with
E.O. 11988 and E.O. 11990, including:

(1) DOE policy regarding the consid-
eration of floodplain/wetlands factors
in DOE planning and decisionmaking;
and

(2) DOE procedures for identifying
proposed actions located in flood-
plain/wetlands, providing opportunity
for early public review of such pro-
posed actions, preparing floodplain/
wetlands assessments, and issuing
statements of findings for actions in a
floodplain.

(b) To the extent possible, DOE will
accommodate the requirements of
E.O. 11988 and E.O. 11990 through ex-
isting DOE NEPA procedures.

§ 1022.3 Policy.
DOE shall:
(a) Avoid to the extent possible the

long- and short-term adverse impacts
associated with the destruction of wet-
lands and the occupancy and modifica-
tion of floodplains and wetlands, and
avoid direct and indirect support of
floodplain and wetlands development
wherever there is a practicable alter-
native;

(b) Incorporate floodplain manage-
ment goals and wetlands protection
considerations into its planning, regu-
latory, and decisionmaking processes,
and shall to the extent practicable:

(1) Reduce the hazard and	 of
flood loss.

(2) Minimize the impact of floods on
human safety, health, and welfare,

(3) Restore and preserve natural and
beneficial values served by floodplains,

(4) Require the construction of DOE
structures and facilities to be in ac-
cordance with the standards and crite-
ria, and consistent with the intent, of
the regulations promulgated pursuant
to the National Flood Insurance Pro-
gram,

(5) Minimize the destruction, loss, or
degradation of wetlands,

(6) Preserve and enhance the natu-
ral and beneficial values of wetlands;

(c) Undertake a careful evaluation of
the potential effects of any DOE
action taken in a floodplain and any
new construction undertaken by DOE
in wetlands not located in a floodplain;

(d) Identify, evaluate, and imple-
ment, as appropriate, alternative ac-
tions which may avoid or mitigate ad-
verse floodplain/wetlands impacts;
and

(e) Provide opportunity for public
review of actions proposed in flood-
plains and wetlands.

§ 1022.4 Definitions.
For purposes of this Part:
(a) "Action" means any DOE activi-

ty.
(b) "Base Flood" means that flood

which has a one percent chance of oc-
currence in any given year (also
known as a 100-year flood).

(c) "Critical Action" means any ac-
tivity for which even a slight chance
of flooding would be too great. Such
actions may include the storage of
highly volatile, toxic, or water reactive
materials.

(d) "Environmental Assessment"
(EA) means a document prepared by
DOE, pursuant to 10 CFR Part 1021,
which assesses whether a proposed
DOE action would be "major" and
would "significantly affect" the qual-
ity of the human environment, and
which serves as the basis for a deter-
mination as to whether an environ-
mental impact statement is required.

(e) "Environmental Impact State-
ment" (EIS) means a document pre-
pared in accordance with the require-
ments of section 102(2)(C) of NEPA.

(f) "Facility" means any man-made
or man-placed item other than a struc-
ture.

(g) "Flood or Flooding" means a
temporary condition of partial or com-
plete inundation of normally dry land
areas from the overflow of inland and/
or tidal waters.

(h) "Floodplain" means lowlands ad-
joining inland and coastal waters in-
cluding, at a minimum, that area inun-
dated by a 1 percent or greater chance
flood in any given year. The base
floodplain is defined as the 100-year
(1.0 percent) floodplain. The critical
action floodplain is defined as the 500-
year (0.2 percent) floodplain.

(i) "Floodplain Action" means any
DOE action which takes place in a
floodplain.

(j) "Floodplain/Wetlands Assess-
ment" means an evaluation consisting
of a description of a proposed action, a
discussion of its effect on the flood-
plain/wetlands, and consideration of
alternatives.

( k) "Floodproofing" means the modi-
fication of individual structures and

facilities, their sites, and their con-
tents to protect against structural fail-
ure, to keep water out, or to reduce
the effects of water entry.

(1) "High Hazard Area" means those
portions of riverine and coastal flood-
plains nearest the source of flooding
which are frequently flooded and
where the likelihood of flood losses
and adverse impacts on the natural
and beneficial values served by flood-
plains is greatest.

(m) "Minimize" means to reduce to
the smallest degree practicable.

(n) "Negative Determination" (ND)
means a document prepared pursuant
to 10 CFR Part 1021 to certify a deci-
sion that an EIS will not be prepared
for a proposed DOE action.

(o) "New Construction" for the pur-
pose of compliance with E.O. 11990 in-
cludes draining, dredging, channeliz-
ing, filling, diking. impounding, and
related activities and any structures or
facilities begun or authorized after Oc-
tober 1, 1977.

(p) "Practicable" means capable of
being accomplished within existing
constraints. The test of what is practi-
cable depends on the situation and in-
cludes consideration of many factors,
such as environment, cost, technology,
and implementation time.

(q) "Public Notification" (PN) means
a brief notice published in the FEDERAL
lizoisrEn which describes a proposed
floodplain/wetlands action and af-
fords the opportunity for public
review.

(r) "Preserve" means to prevent
modification to the natural flood-
plain/wetlands environment or to
maintain it as closely as possible to its
natural state.

(s) "Restore" means to reestablish a
setting or environment in which the
natural functions of the floodplain can
again operate.

(t) "Statement of Findings" means a
statement issued pursuant to E.O.
11988 which explains why a DOE
action is proposed in a floodplain, lists
alternatives considered, indicates
whether the action conforms to State
and local floodplain standards, and de-
scribes steps to be taken to minimize
harm to or within the floodplain.

(u) "Structure" means a walled or
roofed building, including mobile
homes and gas or liquid storage tanks.

(v) "Wetlands" means those areas
that are inundated by surface or
groundwater with a frequency suffi-
cient to support and under normal cir-
cumstances does or would support a
prevalence of vegetative or aquatic life
that requires saturated or seasonally
saturated soil conditions for growth
and reproduction. Wetlands generally
include swamps, marshes, bogs, and
similar areas such as sloughs, pot-
holes, wet meadows, river overflows,
mud flats, and natural ponds.

(w) "Wetlands Action" means an
action undertaken by DOE in a wet-
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lands not located in a floodplain, sub-
ject to the exclusions specif iced at
§ 1022.5(d).

§1022.5 Applicability.
(a) This Part shall apply to all orga-

nizational units of DOE. except that it
shall not apply to the Federal Energy
Regulatory Commission.

(b) This Part shall apply to all pro-
posed floodplain/wetlands actions. in-
cluding those sponsored jointly with
other agencies, where practicable
modifications of or alternatives to the
proposed action are still available.
With respect to programs and projects
for which the appropriate environ-
mental review has been completed or a
final EIS filed prior to the effective
date of these regulations. DOE shall,
in Lieu of the procedures set forth in
this Part, review the alternatives iden-
tified in the environmental review or
in the final EIS for potential impacts
on floodplain. If project or program
implementation has progressed to the
point where review of alternatives is
no longer practicable, or if DOE deter-
mines after a review of alternatives to
take action in a floodplain. DOE shall
design or modify the selected alterna-
tive in order to minimize potential
harm to or within the floodplain and
to restore and preserve floodplain
values. DOE shall publish in the FED-
ERAL REGISTER a brief description of
measures to be employed and shall en-
deavor to notify appropriate Federal,
State, and local agencies and persons
or groups known to be interested in
the action.

(c) This Part shall not apply to wet-
lands projects under construction
prior to October 1, 1977; wetlands pro-
jects for which all of the funds have
been appropiated through fiscal year
1977; or wetlands projects and pro-
grams for which a draft or final EIS
was filed prior to October 1. 1977.
With respect to proposed actions lo-
cated in wetlands (not located in a
floodplain), this Part shall not apply
to the issuance by DOE of permits, li-
censes, or allocations to private parties
for activities involving wetlands which
are located on non-Federal property.

(d) This Part is specifically applica-
ble to activities in furtherance of DOE
responsibilities for (1) acquiring, man-
aging. and disposing of Federal lands
and facilities: (2) providing federally
undertaken, financed, or assisted con-
struction and improvements; and (3)
conducting Federal activities and pro-
grams affecting land use, including
but not limited to, water and related
land resources planning, regulating,
and licensing activities.

(e) This Part ordinarily shall not
apply to the following actions which
general'y have minimal or no adverse
effect on floodplains/wetlands:

( D Floodproofing or flood protection
of existing DOE structures or facilities
within the floodplain:

(2) Maintenance of existing facilities
and structures on DOE property
within a floodplain.
However, where unusual circumstances
exist, DOE shall consider the need for a
floodplain/wetlands assessment for
these types of actions.

(f) The policies and procedures of
this Part which are applicable to
floodplain actions shall apply to all
proposed actions which occur in a wet-
lands located in a floodplain.

SUBPART B-PROCEDURES FOR
FLOODPLAIN/WETLANDS REVIEW

§ 1022.11 Flood/Aain/wetlands determina-
tion.

(a) Concurrent with its review of a
proposed action to determine the ap-
plicability of the procedural require-
ments of 10 CFR Part 1021, DOE shall
determine the applicability of the
floodplain management and wetlands
protection requirements of this Part.

(b) In making the floodplain deter-
mination. DOE shall utilize the Flood
Insurance Rate Maps (FIRM's) or the
Flood Hazard Boundary Maps
(FIIBM's) prepared by the Federal In-
surance Administration of the Depart-
ment of Housing and Urban Develop-
ment to determine if a proposed action
is located in the base or critical action
floodplain, as appropriate. For a pro-
posed action in an area of predominant-
ly Federal or State land holdings where
FIRM or FHBM maps are not availa-
ble, information shall be sought from
the land administering agency (e.g.,
Bureau of Land Management, Soil Con-
servation Service, etc.) or from agencies
with floodplain analysis expertise.

(c) In making the wetlands determi-
nation, DOE shall utilize U.S. Fish
and Wildlife Service National Wet-
lands Inventory maps. where available.

§ 1022.12 Floodplain/wetlands assessment.
(a) If DOE determines, pursuant to

§ 1022.5 and § 1022.11, that this Part is
applicable to the proposed action.
DOE shall prepare a floodplain/wet-
lands assessment, which shall contain
the following information:

(1) Project Description—This section
shall describe the nature and purpose
of the proposed action, and shall in-
clude a map showing its location with
respect to the floodplain and/or wet-
lands. For actions located in a flood-
plain, the high hazard areas shall be
delineated and their relationship to
the proposed action shall be discussed.

(2) Floodplain/Wetlands Effects.—
This section shall discuss the positive
and negative and long- and short-term
effects of the proposed action on the
floodplain and/or wetlands. The ef-
fects of a proposed floodplain action
on lives and property, and on natural
and beneficial floodplain values shall
be evaluated. For actions taken in wet-

lands, the effects on the survival, qual-
ity. and natural and beneficial values
of wetlands shall be evaluated.

(3) Alternatives.—Alternatives to the
proposed action shall be considered in-
cluding alternate sites and no action.
Measures that mitigate the adverse ef-
fects of actions in a floodplain or wet-
lands. Including, but not limited to, re-
quirements for minimum grading,
runoff controls, design and construc-
tion constraints, and protection of
ecology-sensitive areas shall be includ-
ed.

(b) For proposed floodplain or wet-
lands actions for which an EA or EIS
is required, the floodplain/wetlands
assessment shall be prepared concur-
rent with the NEPA analysis, specified
in 10 CFR Part 1021 and included in
the EA or EIS.

(c) For noodplainjwetlands actions
for which an EA or EIS is not pre-
pared, an independent document shall
be issued as the floodplain/wetlands
assessment.

§ 1022.13 Public review.
(a) For proposed floodplain/wet-

lands actions for which an EA or EIS
is required, the opportunity for early
public review will be provided through
the existing NEPA procedures speci-
fied in 10 CFR Part 1021. In these
cases, either the Notice of Intent to
prepare an EIS (10 CFR 1021.25), or
the Negative Determination (10 CFR
1021.14), shall be used to satisfy the
requirements for early public notifica-
tion.

(b) For proposed floodplain/wet-
lands actions for which no EA or EIS
is required, DOE shall provide the op-
portunity for early public ia 'ear
through preparation of a Public
fication (PN), which shall be pub-
lished in the FEDERAL REGISTER. In ad-
dition, DOE shall endeavor to send the
PN to appropriate Federal, State, and
local agencies and to persons or groups
known to be interested in the flood-
plain/wetlands implications of the
proposed action. The PN shall include
a description of the proposed action
with a location map.

(c) Following publication of the PN,
DOE shall wait 15 days prior to
making its decision on the proposed
action, except as specified in § 1022.16.
After this period, DOE shall reeva-
luate the practicability of alternatives
to the proposed floodplain/wetlands
action and mitigating measures. taking
into account all substantive comments
received.

§ 1022.11 Notification of decision.
(a) If no practicable alternative to

locating in the floodplain/wetlands is
available, DOE shall design or modify
its action in order to minimize poten-
tial harm to or within the floodplain/
wetlands.

(b) For actions which will be located
in a floodplain. DOE shall publish a
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brief (not to exceed three pages) state-
ment of findings which shall contain:

(1) An explanation indicating why
the action is proposed to be located in
the floodplain,

(2) A list of alternatives considered,
(3) A statement indicating whether

the action conforms to applicable
State or local floodplain protection
standards, and

(4) A brief description of steps to be
taken to minimize potential harm to
or within the floodplain.

For floodplain actions which require
an EIS, the statement of findings may
be incorporated into the final EIS or
issued as a separate notice in the FED-
ERAL REGISTER. Where no EIS is re-
quired, DOE shall publish the state-
ment of findings in the FEDERAL REGIS-
TER and distribute copies to Federal,
State, and local agencies and others
who submitted comments as a result
of the PN or ND. For floodplain ac-
tions subject to the Office of Manage-
ment and Budget (OMB) Circular A-
95, DOE shall send the .statement of

findings to the State and areawide A-.
95 clearinghouses for the geographic
area affected.

(c) DOE shall indicate in any re-
quests for new authorizations or ap-
propriations transmitted to OMB
whether the proposed action is in
accord with the requirements of E.O.
11990 and E.O. 11988.

§ 1022.15 Fullow-up.
For those DOE actions taken in

floodplain/wetlands, DOE shall verify
that the implementation of the select-
ed alternative, particularly with
regard to any mitigating measures, is
proceeding as described in the flood-
plain/wetlands assessment and state-
ment of findings.

1022.16 Timimg of floodplain/wetlands ac-
tions.

(a) Prior to implementing a proposed
floodplain action, DOE shall endeavor
to allow at least 15 days of public
review after publication of the state-
ment of findings.

(b) With respect to wetlands actions
(not located in a floodplain). DOE
shall take no action prior to 15 days
after publication of the PN in the Pam-
DIAL REGISTER.

(c) Where emergency circumstances.
statutory deadlines, or overriding con-
siderations of expense or effectiveness
exist, the minimum time periods may
be waived.

§ 1022.17 Selection of a lead agency and
consultation among participating agen-
cies.

When DOE and one or more other
Federal agencies are directly involved
in a floodplain/wetlands action, DOE
shall consult with such other agencies
to determine if a floodplain/wetlands
assessment is required, to identify the
appropriate lead or joint agency re-
sponsibilities. and to establish proce-
dures for interagency coordination
during the environmental review proc-
ess.

(FR Doc. 78-19908 Filed 7-18-78: 8:45 am]
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DEPARTMENT OF ENERGY 

10 CFR Parts 1021 and 1022 

RIN 1901–AA94 

Compliance With Floodplain and 
Wetland Environmental Review 
Requirements

AGENCY: Department of Energy.
ACTION: Proposed rule; opportunity for 
public comment. 

SUMMARY: This proposed rule would 
revise the Department of Energy’s 
(DOE’s) floodplain and wetland 
environmental review requirements to 
add flexibility and remove unnecessary 
procedural burdens by: Simplifying 
DOE public notification procedures for 
proposed floodplain and wetland 
actions; exempting additional actions 
from the floodplain and wetland 
assessment provisions of these 
regulations; providing for immediate 
action in an emergency; expanding the 
existing list of sources that may be used 
in determining the location of 
floodplains and wetlands; and allowing 
floodplain and wetland assessments for 
actions proposed to be taken under the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA) to be coordinated with 
the CERCLA environmental review 
process rather than the National 
Environmental Policy Act (NEPA) 
process. In addition, the proposed 
revisions would make the rule easier to 
use by reordering sections, clarifying 
requirements, and eliminating 
provisions that are no longer necessary. 
The proposed revisions would 
streamline existing procedures and add 
no new or additional requirements. This 
proposed revision also would provide a 
conforming change to 10 CFR part 1021 
to allow for issuance of a floodplain 
statement of findings in a final 
environmental impact statement (EIS) or 
separately.
DATES: Interested persons should submit 
comments by January 14, 2003.

ADDRESSES: You should address written 
comments on the proposed revisions to 
Carolyn Osborne, U.S. Department of 
Energy, Office of NEPA Policy and 
Compliance, 1000 Independence 
Avenue SW., Washington, DC 20585–
0119. You also may e-mail written 
comments to: 
carolyn.osborne@eh.doe.gov or submit 
them by facsimile to (202) 586–7031.
FOR FURTHER INFORMATION CONTACT: For 
information regarding DOE’s regulations 
for compliance with floodplain and 
wetland environmental review 
requirements or these proposed 
revisions, contact Carolyn Osborne at 
the above address. Telephone (202) 
586–4600 or leave a message at (800) 
472–2756. 

For information on DOE’s NEPA 
process, contact Carol M. Borgstrom, 
Director, Office of NEPA Policy and 
Compliance, at the above address and 
telephone numbers.
SUPPLEMENTARY INFORMATION:
I. Background 

A. Executive Orders 11988 and 11990 
B. 10 CFR Part 1022 

II. Purpose of the Revisions to 10 CFR Parts 
1021 and 1022 

III. Description of Proposed Revisions to the 
Existing Rules 

A. Proposed Changes to 10 CFR Part 1021 
B. Proposed Changes to 10 CFR 1022 

Subpart A—General 
C. Proposed Changes to 10 CFR 1022 

Subpart B—Procedures for Floodplain 
and Wetland Reviews 

IV. Procedural Review Requirements 
A. Review Under Executive Order 12866 
B. Review Under Executive Order 12988 
C. Review Under Executive Order 13132 
D. Review Under Executive Order 13175 
E. Reviews Under the Regulatory 

Flexibility Act 
F. Review Under the Paperwork Reduction 

Act 
G. Review Under the National 

Environmental Policy Act 
H. Review Under the Unfunded Mandates 

Reform Act 
I. Review Under Executive Order 13211 
J. Review Under the Treasury and General 

Government Appropriations Act 
V. Public Comment Procedures

I. Background 
We published our regulations entitled 

‘‘Compliance with Floodplain/Wetlands 
Environmental Review Requirements’’ 
(10 CFR Part 1022) on March 7, 1979 (44 
FR 12596) to implement the 
requirements of Executive Order 11988, 
‘‘Floodplain Management’’ (42 FR 2951, 
May 24, 1977), and Executive Order 

11990, ‘‘Protection of Wetlands’’ (42 FR 
26961, May 24, 1977). 

A. Executive Orders 11988 and 11990 

Executive Orders 11988 and 11990 
direct Federal agencies to consider and 
protect the beneficial values of 
floodplains and wetlands, and 
Executive Order 11988 also requires 
Federal agencies to consider, and 
implement protection from, the risk of 
loss from floods. The Executive Orders 
direct that Federal agencies evaluate the 
potential impacts of, and look for 
alternatives to, actions proposed in a 
floodplain or wetland. The Executive 
Orders also direct that agencies locate 
any new development outside 
floodplains and any new construction 
outside wetlands whenever there is a 
practicable alternative for doing so. 
When the action must proceed in a 
floodplain or wetland, the responsible 
agency is to implement steps to mitigate 
any potential harm. The assessment 
process under the Executive Orders is to 
include an opportunity for public 
review, and the Executive Orders are to 
be implemented through existing 
procedures, including those used to 
comply with NEPA, to the extent 
possible. The Executive Orders contain 
other informational requirements, 
including that Federal agencies notify 
the White House Office of Management 
and Budget (OMB) when new budget 
requests involve actions proposed to be 
in a floodplain or wetland and that 
Federal agencies provide certain 
information during transfers of property 
to non-Federal parties. 

While this basic framework is the 
same in both Executive Orders, they 
differ in three important ways. First, 
Executive Order 11988 requires an 
assessment for any action proposed in a 
floodplain, whereas Executive Order 
11990 only requires an assessment for 
new construction in a wetland. Second, 
Executive Order 11988 directs that if an 
agency finds that there is no practicable 
alternative to undertaking the action in 
a floodplain, then the agency will 
circulate a brief notice explaining the 
basis for its finding. Executive Order 
11990 contains no similar provision for 
actions in wetlands. Finally, Executive 
Order 11988 requires the use of certain 
building standards and related measures 
for development in a floodplain. There 
is nothing comparable in Executive
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Order 11990 related to construction in 
a wetland.

B. 10 CFR Part 1022 

Central to our implementation of 
Executive Orders 11988 and 11990 are 
the floodplain and wetland assessment 
processes contained in subpart B of 10 
CFR part 1022. The assessments ensure 
that we fulfill the substantive provisions 
of the Executive Orders to examine 
alternatives to undertaking actions in a 
floodplain or wetland, potential impacts 
on the beneficial values of floodplains 
and wetlands, and possible mitigation 
measures. As required by the Executive 
Orders, we look for practicable 
alternatives to locating a proposed 
action in a floodplain or wetland and 
only conduct a floodplain or wetland 
assessment when no alternative location 
is practicable. Our processes also ensure 
that we fulfill the procedural provisions 
of the Executive Orders to allow early 
public review of our proposals for 
certain activities in a floodplain or 
wetland, provide notice of a finding that 
there are no practicable alternatives to 
undertaking an action in a floodplain, 
and make use of existing processes, 
including those used to implement 
NEPA. 

Our floodplain and wetland 
assessment process has five steps. First, 
we determine early in the planning 
process for all proposals if a floodplain 
or wetland assessment is required, 
based on the location of the proposed 
action and the applicability provisions 
in our regulation, which are taken from 
the Executive Orders. As noted above, 
Executive Order 11988 requires an 
assessment for a broader set of actions 
proposed in a floodplain than Executive 
Order 11990 requires for actions 
proposed in a wetland. Our 
requirements in part 1022 reflect this 
difference. When an action is proposed 
in a wetland that is located in a 
floodplain, we apply the more 
encompassing requirements for an 
action proposed in a floodplain. 

Second, if a floodplain or wetland 
assessment is required, we provide 
public notice and allow at least 15 days 
for public review of our proposal. If we 
are preparing an EIS for the proposal, 
then we may incorporate this 
announcement into the EIS notice of 
intent required under applicable NEPA 
regulations. Otherwise, we announce 
the opportunity for early public review 
through a public notice that describes 
the proposed action and its location and 
is published in the Federal Register as 
soon as practicable after we determine 
that an assessment is required. The 
public review process itself is integrated 

with the NEPA process to the extent 
possible or else conducted separately. 

Third, we prepare the floodplain or 
wetland assessment. If we are also 
preparing an EIS or environmental 
assessment (EA), then we usually 
incorporate the floodplain or wetland 
assessment into the NEPA 
documentation. Otherwise, we 
separately document the floodplain or 
wetland assessment. In either case, we 
describe the proposed action and 
include a map showing the location of 
the proposed action with respect to the 
floodplain or wetland. We discuss the 
positive and negative, direct and 
indirect, and long- and short-term 
effects of the proposed action on the 
floodplain or wetland. For actions 
proposed in a floodplain, the 
assessment evaluates effects of the 
proposed action on lives and property 
and evaluates natural and beneficial 
floodplain values. For actions proposed 
in a wetland, the assessment evaluates 
effects on the survival, quality, and 
natural and beneficial values of the 
wetland. The floodplain or wetland 
assessment also considers alternatives 
that may avoid adverse effects and 
incompatible development in 
floodplains or wetlands and addresses 
mitigation measures. 

Fourth, we determine whether there 
are any practicable alternatives to 
locating the proposed action in a 
floodplain or wetland. If we find that 
there are not, then before taking action 
in a floodplain we publish a brief 
statement of findings describing the 
proposed action, explaining why the 
action is proposed in a floodplain, 
listing alternatives considered, stating 
whether the action conforms to state or 
local floodplain protection standards, 
and describing steps to be taken to 
minimize potential harm to or within 
the floodplain. The statement of 
findings may be incorporated into the 
finding of no significant impact (FONSI) 
or final EIS, as appropriate, or issued 
separately. Where no EA or EIS is 
required, we publish the statement of 
findings in the Federal Register and 
distribute copies to appropriate 
government agencies and to those who 
commented during the public review of 
our proposal. We endeavor to allow at 
least 15 days of public review of the 
statement of findings before 
implementing a proposed action in a 
floodplain. There is no similar format or 
procedure for findings regarding 
whether there are any practicable 
alternatives to locating a proposed 
action in a wetland. 

Fifth, we follow up decisions to locate 
actions in a floodplain or wetland 

through methods appropriate for the 
circumstances of each action. 

The current rule contains one 
exemption from the requirement to 
prepare a floodplain or wetland 
assessment, which is for routine 
maintenance of existing facilities and 
structures on DOE property within a 
floodplain or wetland. By routine 
maintenance, we mean those activities 
needed as a normal part of operations to 
maintain and preserve facilities and 
structures in a condition suitable for 
continued use for their designated 
purpose. Routine maintenance does not 
include upgrades, improvements, or 
replacements that significantly extend 
the originally intended useful life of a 
facility or structure or that change its 
purpose. Where unusual circumstances 
indicate the possibility of adverse 
impacts on a floodplain or wetland, 
though, we will consider the need for a 
floodplain or wetland assessment even 
for routine maintenance activities. 

Other requirements in 10 CFR part 
1022 that implement aspects of 
Executive Orders 11988 and 11990 
address building standards, providing 
floodplain and wetland information to 
external parties, property management, 
and budget requests. Although these 
requirements are designed to promote 
awareness of the values of floodplains 
and wetlands and the risks of flood loss, 
they are not part of the floodplain and 
wetland assessment process.

II. Purpose of the Revisions to 10 CFR 
Parts 1021 and 1022 

The Secretary of Energy has approved 
issuance and publication of this notice 
of proposed rulemaking. 

We propose to revise 10 CFR part 
1022 to add flexibility to our 
implementation of the Executive Orders, 
remove unnecessary procedural 
burdens, and make the rule easier to use 
by reordering sections, clarifying 
requirements, and eliminating 
provisions that are no longer needed. 
These changes stem from our experience 
implementing the existing requirements 
over the past 20 years. We expect these 
changes to improve our ability to meet 
our goals for floodplain and wetland 
protection in a timely and cost-effective 
manner. We propose to revise 10 CFR 
part 1021 to allow floodplain statements 
of findings to be issued in a final EIS or 
separately. 

The major revisions we propose 
would: (1) Simplify our public 
notification procedures for proposed 
floodplain and wetland actions by 
emphasizing local publication as 
opposed to publication in the Federal 
Register, (2) exempt additional actions 
from the floodplain and wetland 
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assessment provisions of these 
regulations, (3) provide for immediate 
action in an emergency with 
documentation to follow, (4) expand the 
existing list of credible sources that may 
be used in determining the location of 
floodplains and wetlands, and (5) allow 
floodplain and wetland assessments for 
actions proposed to be taken under 
CERCLA to be coordinated with the 
CERCLA environmental review process 
rather than the NEPA process. The 
proposed revisions would make the rule 
easier to use by reordering sections to 
parallel the assessment process, 
clarifying requirements (such as the 
differences between floodplain and 
wetland actions and their respective 
assessment requirements), and 
simplifying the rule by deleting 
provisions that are no longer applicable. 
The proposed revisions would 
streamline existing procedures and add 
no new requirements. 

Rather than require publication in the 
Federal Register of every public notice 
announcing a proposed action in a 
floodplain or wetland or describing the 
findings of our floodplain assessment, 
we propose to allow case-by-case 
decisions on how to issue notices to best 
meet local needs (in proposed sections 
1022.12 and 1022.14). We would 
continue to integrate our floodplain and 
wetland notices with other public 
notices related to the proposed action, 
such as a notice of intent to prepare an 
EIS on the proposal. We also would 
continue to distribute notices directly to 
interested parties, such as government 
and non-government agencies, as 
appropriate. We would, however, only 
require publication of a notice and a 
floodplain statement of findings in the 
Federal Register if our proposal may 
result in effects of national concern on 
a floodplain or wetland. A hypothetical 
example of an action that could have 
effects of national concern because of its 
national prominence and ecological 
function and the potential 
environmental effects of such a proposal 
would be a proposal for a project in the 
Everglades. 

As noted above, part 1022 currently 
does not ordinarily require a floodplain 
or wetland assessment for routine 
maintenance of existing facilities and 
structures on DOE property in a 
floodplain or wetland. We propose to 
exempt four additional classes of 
floodplain and wetland actions from 
subpart B, Procedures for Floodplain 
and Wetland Reviews. At proposed 
section 1022.5(d)(2), we would add 
exemptions for three similar classes of 
activities (site characterization, 
environmental monitoring, and 
environmental research activities) on 

DOE or non-DOE property in a 
floodplain or wetland, unless the 
activities would involve building a 
structure; involve draining, dredging, 
channelizing, filling, diking, 
impounding, or related activities; or 
result in long-term change to the 
ecosystem. At proposed section 
1022.5(d)(3), we would add an 
exemption for minor modification of an 
existing facility or structure in a 
floodplain or wetland to improve safety 
or environmental conditions, unless the 
modification would result in a 
significant change in the expected 
useful life of the facility or structure or 
would involve building a structure or 
draining, dredging, channelizing, filling, 
diking, impounding, or related 
activities. Our experience with these 
classes of actions is that they are of 
short duration with very small intrusion 
in a floodplain or wetland and have 
very small or no adverse impact on a 
floodplain or wetland. Additionally, 
these classes of actions typically lead to 
improved environmental protection or 
public and worker safety. For each of 
these exemptions, if unusual 
circumstances arise, we would consider 
the need for a floodplain or wetland 
assessment in order to consider any 
unusual circumstances associated with 
a particular proposal that indicate the 
possibility of adverse impact on a 
floodplain or wetland (proposed section 
1022.5(e)). 

We propose to clarify our provision 
for immediate action in the event of an 
emergency (proposed section 
1022.16(a)). The existing rule allows 
minimum time periods prior to 
implementation of a proposal to be 
waived in response to emergency 
circumstances. We propose that action 
may be taken during an emergency 
without complying with provisions of 
these regulations. We also propose, 
however, that after taking action, we 
would assess the environmental impacts 
of our emergency actions and consider 
potential mitigation in conjunction with 
our NEPA regulations for emergency 
actions (10 CFR 1021.343(a)) or our 
CERCLA procedures. 

The existing rule establishes a 15-day 
waiting period between issuance of the 
notice of proposed floodplain action 
and issuance of the floodplain statement 
of findings, and another 15-day waiting 
period after issuance of the floodplain 
statement of findings before 
implementing the proposed floodplain 
action. For a proposed wetland action, 
the existing rule requires a 15-day 
waiting period after issuance of the 
notice of proposed action before 
implementing the action. In the event of 
statutory deadlines or overriding 

considerations of program or project 
expense or effectiveness, the existing 
rule provides for waiving any of the 
waiting periods except the 15-day 
period between issuing a notice of 
proposed floodplain action and the 
floodplain statement of findings. We 
propose to add a provision allowing the 
waiver of all minimum waiting periods 
under the same exigent circumstances 
(i.e., in the event of statutory deadlines 
or overriding considerations of program 
or project expense or effectiveness) 
(proposed section 1022.16(b)). This 
change would allow us additional 
flexibility when a floodplain assessment 
is not being prepared as part of a NEPA 
or CERCLA review. The waiver of a 
waiting period under this rule would 
not affect timing requirements of our 
NEPA regulations or of CERCLA 
procedures.

We propose to expand the existing list 
of sources that may be used in 
determining the location of floodplains 
and wetlands (proposed sections 
1022.11(b) and (c)). For floodplain 
determinations we have relied upon 
Flood Insurance Rate Maps, Flood 
Hazard Boundary Maps, and 
information from the relevant land 
administering agency or from agencies 
with floodplain determination expertise. 
We propose to also use information in 
safety basis documents as defined at 10 
CFR part 830 and in DOE environmental 
documents, e.g., NEPA and CERCLA 
documents. For wetland determinations, 
we have relied upon the U.S. Fish and 
Wildlife Service National Wetlands 
Inventory, other government-sponsored 
wetland or land-use inventories, U.S. 
Department of Agriculture Natural 
Resources Conservation Service Local 
Identification Maps, and U.S. Geological 
Survey Topographic Maps. We propose 
to also use the U.S. Army Corps of 
Engineers ‘‘Wetlands Delineation 
Manual’’ (Wetlands Research Program 
Technical Report Y–87–1, January 1987) 
or successor document and DOE 
environmental documents, e.g., NEPA 
and CERCLA documents. These changes 
would allow us to take advantage of 
information sources that were not 
available when this regulation was first 
promulgated and to use better the 
considerable research and 
documentation completed for safety, 
planning, and other purposes at DOE 
sites. When there are differences among 
these information sources, we will use 
the most authoritative information 
available relative to site conditions. 

We propose adding provisions 
acknowledging that floodplain and 
wetland assessments for actions 
proposed to be taken under CERCLA 
would be coordinated with the CERCLA 
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environmental review process, not the 
NEPA process (proposed sections 
1022.2(b), 1022.11(a), and 1022.13(c)). 
As we first promulgated our 10 CFR Part 
1022 requirements approximately two 
years before CERCLA became law, this 
change would update the rule to be 
consistent with our current policy and 
practice regarding environmental 
reviews under CERCLA. 

To make the rule simpler and easier 
to use, we propose to reorder sections, 
add clarifications, delete text, and make 
numerous stylistic changes. These 
proposed changes would not alter 
applicable requirements. The existing 
rule has two subparts, A and B. We 
propose reordering sections in Subpart 
B to only address provisions associated 
with floodplain and wetland assessment 
processes. All other requirements 
currently in Subpart B would be moved 
to a proposed new subpart (Subpart C, 
Other Requirements). 

We propose to clarify how this 
regulation applies differently to actions 
proposed in a floodplain, and actions 
proposed in a wetland but not in a 
floodplain, consistent with provisions 
in Executive Orders 11988 and 11990 
and our existing regulation. We would 
not change any requirements in this 
regard; rather we propose to revise 
definitions of floodplain, floodplain 
action, and wetland action (proposed 
section 1022.4) to better describe our 
intent and the way we implement this 
regulation. These changes, and related 
changes to maintain consistency 
throughout the regulation, clarify that 
we treat a proposal that would be 
located in both a wetland and a 
floodplain as we would any other action 
proposed to be located in a floodplain. 

We propose to delete text that is 
repeated between sections in the 
existing rule, and in one case, we would 
delete an entire section (existing section 
1022.21) that specifies we will 
periodically review these regulations 
and make revisions. Existing section 
1022.21 is not required for us to propose 
additional changes to this rule at a 
future date, and therefore, we propose 
deleting it as unnecessary. We also 
propose to delete language that was 
needed to transition the rule into effect 
but that is no longer needed (proposed 
section 1022.5). 

The details of these and other 
proposed changes are described below 
in section III, Description of Proposed 
Revisions to the Existing Rule. Because 
we often reference our existing rule to 
describe our proposed changes, you may 
want to refer to it. Our existing 10 CFR 
Part 1022 regulations are available on 
the Internet at http://tis.eh.doe.gov/
nepa/tools/tools.htm under the heading 

‘‘NEPA Regulations’’ or you may request 
a copy from Carolyn Osborne at either 
of the telephone numbers listed above 
under FOR FURTHER INFORMATION
CONTACT. 
III. Description of Proposed Revisions 
to the Existing Rules 

A. Proposed Changes to 10 CFR Part 
1021 

We propose to revise section 1021.313 
to make it consistent with our proposed 
new section 1022.14(c), as described 
above in section II, Purpose of the 
Revisions to 10 CFR Parts 1021 and 
1022, and below. Currently, section 
1021.313(c) requires a DOE final EIS to 
include any floodplain statement of 
findings required by Part 1022. This 
requirement is overly prescriptive and is 
inconsistent with the flexibility afforded 
under existing section 1022.15 and 
proposed section 1022.14(c) to include 
a floodplain statement of findings in a 
final EIS or to issue the statement of 
findings separately. Under our proposal, 
section 1021.313(c) would track the 
language at the new section 1022.14(c). 

B. Proposed changes to 10 CFR 1022 
Subpart A—General 

Section 1022.1 Background 
To provide guidance on implementing 

Executive Order 11988, Floodplain 
Management, we propose adding a 
reference to the Federal Interagency 
Floodplain Management Taskforce 
document, ‘‘A Unified National Program 
for Floodplain Management’’ (FEMA 
248, June 1994). We also propose adding 
words from Executive Orders 11988 and 
11990 emphasizing two purposes of the 
regulation: That Federal agencies are to 
avoid development in a floodplain or 
new construction in a wetland wherever 
there is a practicable alternative and to 
ensure the evaluation of potential 
impacts associated with proposed new 
construction in wetlands. These changes 
would add no new requirements. 

Section 1022.2 Purpose and Scope 

As described above in section II, we 
propose identifying the CERCLA review 
process as an alternative mechanism for 
implementing the regulation. Sections 
1022.11(a) and 1022.13(c) (detailed 
below) would be revised to reflect this 
additional flexibility.

Section 1022.3 Policy 

To better group floodplain and 
wetland policy statements, we propose 
reordering paragraphs within this 
section. We also propose updating the 
reference to construction requirements 
in proposed paragraph (a)(4) from 
‘‘regulations promulgated by the Federal 

Insurance Administration pursuant to 
the National Flood Insurance Act of 
1968, as amended, 42 U.S.C. 4001 et 
seq.’’ to ‘‘the Federal Emergency 
Management Agency’s (FEMA) National 
Flood Insurance Program building 
standards.’’ Also, we propose moving a 
requirement concerning transactions to 
a new section 1022.21(b) in a new 
Subpart C, Other Requirements, 
discussed below, so that proposed 
paragraph (a)(6) would only state policy: 
‘‘Inform parties during transactions 
guaranteed, approved, regulated, or 
insured by DOE of the hazards 
associated with locating facilities and 
structures in a floodplain.’’ 

Section 1022.4 Definitions 
We propose to change our definition 

of ‘‘action’’ to clarify that it includes any 
activity necessary to carry out DOE’s 
responsibilities for the tasks listed in 
Executive Orders 11988 and 11990, 
rather than that it includes any activity 
‘‘including, but not limited to,’’ those 
tasks listed in the Executive Orders. 
This proposed language more closely 
parallels the Executive Orders. 

We propose deleting the definition of 
‘‘base flood’’ and incorporating it into 
the definition of ‘‘base floodplain.’’ 

We propose to revise the definitions 
of ‘‘environmental assessment,’’ 
‘‘environmental impact statement,’’ and 
‘‘finding of no significant impact’’ to 
reference the Council on Environmental 
Quality’s (CEQ’s) and DOE’s NEPA 
regulations at 40 CFR parts 1500–1508 
and 10 CFR part 1021, respectively. Our 
NEPA regulations were not in place 
when 10 CFR part 1022 was 
promulgated. 

We propose to simplify the definition 
of ‘‘floodplain’’ by creating separate 
definitions for ‘‘base floodplain’’ and 
‘‘critical action floodplain.’’ We also 
propose to define the critical action 
floodplain as, at a minimum, the
500-year floodplain. While for most 
proposed actions, we prepare a 
floodplain assessment if the action 
would be located in the 100-year 
floodplain, for a proposed critical action 
(i.e., an action for which even a slight 
chance of flooding poses an 
unacceptable risk) we prepare a 
floodplain assessment if it would be 
located in the critical action floodplain. 
We normally define the critical action 
floodplain in terms of the estimated 
500-year flood for an area. We would 
add the option to define the critical 
action floodplain in terms of a less 
frequent (and therefore more severe) 
flood when another requirement 
applicable to the proposal requires 
consideration of the less frequent flood 
event. For example, if the hazard 
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assessment for a proposal considers the 
consequences of a less frequent flood 
(e.g., the 10,000-year flood), then we 
would use that less frequent flood to 
define the critical action floodplain for 
the proposal. 

We propose to clarify the definition of 
‘‘floodplain action’’ by adding 
‘‘including any DOE action in a wetland 
that is also within the floodplain.’’ 

We propose to add a definition for 
‘‘floodplain and wetland values’’ to 
describe the range of issues to be 
addressed in a floodplain or wetland 
assessment under the existing section 
1022.12(a)(2) and proposed section 
1022.13(a)(2). We adapted the proposed 
definition from that used by FEMA (44 
CFR 9.4) and terms used in Executive 
Orders 11988 and 11990. 

We propose to delete the definition of 
‘‘floodproofing,’’ because the term is not 
used in the rule. 

We propose simplifying our definition 
of ‘‘new construction’’ by deleting the 
reference to October 1, 1977, as the 
starting point for applicability of the 
definition. That clause appropriately 
exempted certain actions underway 
before Executive Order 11990 became 
effective, but it is no longer necessary. 

We propose to change the name and 
definition of ‘‘public notice.’’ We would 
call the notice a ‘‘notice of proposed 
floodplain action’’ or a ‘‘notice of 
proposed wetland action’’ to better 
reflect its purpose to announce that a 
proposed action would be in a 
floodplain or wetland, respectively, the 
location of the floodplain or wetland, 
and the opportunity for public review. 
We also propose to delete any 
requirements on how to issue the notice 
from the definition and instead to 
include such requirements in proposed 
section 1022.12, Notice of proposed 
action. 

We propose to change the name 
‘‘statement of findings’’ to ‘‘floodplain 
statement of findings’’ and to delete any 
requirements from the definition and 
instead to include such requirements in 
proposed section 1022.14, Findings. 

We propose changing our definition 
of ‘‘wetland’’ to make it consistent with 
the Clean Water Act implementing 
regulations of both the U.S. Army Corps 
of Engineers (33 CFR 328.3(b)) and the 
U.S. Environmental Protection Agency 
(40 CFR 230.41(a)(1)), as the definition 
in the existing rule was taken from 
Executive Order 11990. This proposed 
revision would involve deleting the 
examples of ‘‘similar areas such as 
sloughs, potholes, wet meadows, river 
outflow, mudflats and natural ponds.’’ 
An important note about the proposed 
definition is that it is more broadly 
defined than the wetlands over which 

the U.S. Army Corps of Engineers has 
regulatory jurisdiction (33 CFR 328.3(a) 
and 328.4). The broader definition we 
use for this rule is consistent with 
Executive Order 11990 in order to 
ensure that we apply appropriate 
protections to valuable wetlands that 
might not qualify as wetlands subject to 
the Corps’ jurisdiction (e.g., some wet 
meadows, forested wetlands, playas, 
Carolina bays).

We propose to modify the definition 
of ‘‘wetland action’’ to specify that it 
applies to any DOE action ‘‘related to 
new construction’’ that takes place in a 
wetland not located in a floodplain. 
This change would make the definition 
consistent with Executive Order 11990, 
which requires a wetland assessment 
only for activities related to new 
construction in a wetland. 

Section 1022.5 Applicability 
We propose deleting a significant 

portion of text from the existing section 
1022.5 because it is outdated or 
redundant of other sections of the rule. 
The result would be a more concise 
section, reduced from eight to four 
paragraphs, which is easier to read. We 
propose deleting text from existing 
paragraphs (b) and (c) that exempts 
actions that were underway when the 
rule was issued. Any such actions have 
since been completed, and the text is no 
longer necessary. We would delete text 
from existing paragraphs (d), (e), and (f) 
that repeats parts of the definition of 
‘‘action’’ (proposed section 1022.4); this 
results in deletion of the entirety of 
paragraph (f). We would also delete 
existing paragraph (h) since it is 
repetitive of the definition of floodplain 
action (proposed section 1022.4). 

We propose relocating requirements 
regarding license, easement, lease, 
transfer, or disposal of property to non-
Federal public or private parties from 
existing section 1022.5(d) to proposed 
section 1022.21(a), Property 
management, in a new Subpart C, Other 
Requirements. From existing section 
1022.5(e), we propose moving the 
requirements for applicants for 
assistance into proposed section 
1022.23, Applicant responsibilities 
(proposed redesignation from existing 
section 1022.13), described below. 

We propose adding four exemptions 
from the requirements for preparing a 
floodplain or wetland assessment to 
paragraph (d). These proposed 
exemptions are described above in 
section II, Purpose of the Revisions to 10 
CFR parts 1021 and 1022. 

Section 1022.6 Public Inquiries 
We propose moving this section from 

Subpart B (where it had been designated 

section 1022.20) to Subpart A because it 
is more appropriately a part of general 
statements related to this rule. We also 
propose updating the contact to which 
inquiries may be directed from the 
Assistant Secretary for Environment to 
the Office of NEPA Policy and 
Compliance. 

C. Proposed Changes to 10 CFR 1022 
Subpart B—Procedures for Floodplain 
and Wetland Reviews 

We propose reordering the sections in 
this subpart to better reflect the 
sequence of events in our process for 
preparing a floodplain or wetland 
assessment and to relocate to subparts A 
and C those requirements not directly 
related to the preparation of a floodplain 
or wetland assessment. The particular 
changes are described below for each 
section in proposed subpart B. 

Section 1022.11 Floodplain or 
Wetland Determination 

We propose to change section 
1022.11(a) by adding a reference to 
environmental review requirements 
under the CERCLA process to conform 
to the proposed change in section 
1022.2(b), discussed above in section II, 
Purpose of the Revisions to 10 CFR parts 
1021 and 1022. 

As also discussed above in section II, 
we propose to expand the list of 
information sources that may be used to 
determine if a proposed action would be 
located in a floodplain or wetland 
(proposed sections 1022.11(b) and (c)). 
We also propose to update references to 
two information sources. FEMA, rather 
than the Federal Insurance 
Administration of the Department of 
Housing and Urban Development, 
would be cited because FEMA currently 
maintains primary responsibility for 
interagency planning to address Federal 
floodplain management requirements 
(proposed section 1022.11(b)). We also 
propose to change the existing reference 
to the Soil Conservation Service to the 
Natural Resources Conservation Service 
to reflect the agency’s current name 
(proposed sections 1022.11(b) and (c)). 

We propose to add a new section 
(proposed 1022.11(d)) that would 
specify whether a floodplain or wetland 
assessment is required based on the 
location of the proposed action. This 
paragraph would clarify existing 
requirements by associating the 
determination made pursuant to 
sections 1022.11(b) and (c) with the 
definitions of critical action, floodplain 
action, and wetland action.
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Section 1022.12 Notice of Proposed 
Action (Proposed Redesignation From 
Section 1022.14 Public Review) 

We propose to change, in proposed 
section 1022.12 and throughout the rule, 
all references to ‘‘public notice’’ to 
‘‘notice of proposed floodplain action’’ 
or ‘‘notice of proposed wetland action’’ 
to better reflect the purpose of the 
notice. 

We propose to change existing 
sections 1022.14(b) and (c) by deleting 
the requirement that DOE always 
publish a notice in the Federal Register 
for floodplain or wetland actions for 
which no EIS is required. This proposal 
is explained above in section II, Purpose 
of the Revisions to 10 CFR parts 1021 
and 1022. We also propose to move the 
requirement regarding timing for 
issuance of a notice of proposed action 
from existing section 1022.14(b) to 
proposed section 1022.15, Timing. This 
would consolidate requirements related 
to timing of steps in the floodplain and 
wetland assessment processes, as 
discussed below. 

Section 1022.13 Floodplain or 
Wetland Assessment (Proposed 
Redesignation From Existing Section 
1022.12) 

We propose emphasizing in proposed 
paragraph (a)(2) that the assessment 
shall incorporate floodplain and 
wetland values that are appropriate to 
the location under evaluation. This 
would underscore the need to focus 
only on those values most appropriate 
to local conditions and also to clarify 
that when evaluating a proposal for an 
action within a wetland located in a 
floodplain, we consider both floodplain 
and wetland values, as appropriate. This 
proposed revision would reference a 
new definition of floodplain and 
wetland values (described above for 
proposed section 1022.4) that lists 
several topics that might be included in 
the assessment. Although these changes 
do not add any new requirement, they 
do add further guidance about how the 
assessment should be performed. 

We propose adding to proposed 
paragraph (c) that when an EA or EIS is 
not being prepared for the proposed 
floodplain or wetland action, the 
assessment ‘‘shall be prepared 
separately or incorporated when 
appropriate into another environmental 
review process (e.g., CERCLA).’’ This 
revision highlights our flexibility to 
incorporate compliance with these 
regulations within processes other than 
NEPA, as appropriate and as discussed 
in other sections above. 

Section 1022.14 Findings (Proposed 
Redesignation From Section 1022.15 
Notification of Decision) 

We propose a new section 
(1022.14(c)) to describe how to issue a 
statement of findings for floodplain 
actions for which no EA or EIS is being 
prepared. For these floodplain actions, 
we would distribute copies of the 
floodplain statement of findings to 
government agencies and to others who 
submitted comments on the proposed 
action. We propose to publish the 
floodplain statement of findings in the 
Federal Register only when the 
proposed floodplain action may result 
in effects of national concern to a 
floodplain or wetland or both. The 
proposed change would parallel the 
process described in the CEQ 
regulations on Public Involvement (40 
CFR 1506.6(b)(2)) and is reflected in the 
proposed changes to section 1022.4. We 
also propose that when a floodplain 
statement of findings is published in the 
Federal Register the statement does not 
need to contain a map (as otherwise 
required) but that the statement should 
indicate where a location map is 
available. A wetland finding may be 
prepared and distributed at DOE’s 
discretion. 

We also propose a new section 
(1022.14(d)) regarding the distribution 
of floodplain statements of findings to 
state governments. We propose to 
update the existing reference to Office of 
Management and Budget Circular A–95 
(from the existing section 1022.15) and 
refer instead to Executive Order 12372, 
Intergovernmental Review of Federal 
Programs, and DOE’s implementing 
regulations at 10 CFR part 1005, 
Intergovernmental Review of 
Department of Energy Programs. 
Executive Order 12372 directs Federal 
agencies to rely on state and local 
processes for state and local government 
coordination and for review of proposed 
Federal financial assistance and direct 
Federal development. 

Section 1022.15 Timing (Proposed 
Redesignation From Section 1022.18 
Timing of Floodplain/Wetlands Actions) 

We propose to relocate the 
requirements regarding timing in 
sections 1022.14(c) and 1022.18 of the 
existing rule to proposed section 
1022.15. This would consolidate 
references to the time periods for DOE 
to consider public comments after 
issuing a notice of proposed floodplain 
action or a notice of proposed wetland 
action or a floodplain statement of 
findings. 

Section 1022.16 Variances 
We propose to add a section 

providing a variance for emergency 
actions (proposed section 1022.16(a)) 
that would, as described above in 
section II, Purpose of the Revisions to 10 
CFR Parts 1021 and 1022, reflect 
provisions in our NEPA procedures (10 
CFR 1021.343(a)). We also propose to 
incorporate into this section as 
paragraph (b) the existing variance 
(1022.18(c) in the existing rule) that 
allows abbreviated schedules in some 
circumstances and to broaden the 
applicability of this variance as 
described above in section II, Purpose of 
the Revisions to 10 CFR Parts 1021 and 
1022. We also propose to add a section 
1022.16(c) requiring consultation with 
the Office of NEPA Policy and 
Compliance whenever this section is 
being implemented. 

Subpart C—Other Requirements 
We propose adding a new subpart to 

consolidate requirements that are not 
general policy (subpart A) nor a part of 
the floodplain and wetland assessment 
processes (subpart B). 

Section 1022.21 Property Management
We propose a new section that would 

consolidate existing requirements from 
sections 1022.5(d) and 1022.3(b)(8) of 
the existing rule. These sections address 
property in a floodplain or wetland that 
is proposed for license, easement, lease, 
transfer, or disposal to non-Federal 
public or private parties and any 
transaction that DOE guarantees, 
approves, regulates, or insures that is 
related to an area located in a 
floodplain. There are no substantive 
changes in this new consolidated 
section. 

Section 1022.22 Requests for 
Authorizations or Appropriations 
(Proposed Redesignation From Section 
1022.16) 

We propose to move this section into 
Subpart C, Other Requirements, for the 
reasons stated above. 

Section 1022.23 Applicant 
Responsibilities (Proposed Redesignated 
From Section 1022.13) 

We propose revising this section to 
allow flexibility in what information we 
request of applicants for any use of real 
property (e.g., license, easement, lease, 
transfer, or disposal), permits, 
certificates, loans, grants, contract 
awards, allocations, or other forms of 
assistance or other entitlement related to 
activities in a floodplain or wetland. 
The section currently states that DOE 
may require the applicant to prepare a 
report that satisfies the floodplain or 
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wetland assessment provisions of this 
regulation. We propose revising this 
section to state that we may require 
applicants to provide information 
necessary for DOE to comply with the 
requirements of this regulation. This 
change emphasizes that we will ask for 
that information necessary and 
appropriate for us to comply with the 
requirements of this regulation relative 
to each particular application. 

Section 1022.24 Interagency 
Cooperation (Proposed Redesignation 
From 

Section 1022.19 Selection of a Lead 
Agency and Consultation Among 
Participating Agencies) 

No substantive changes to this section 
are proposed. 

IV. Procedural Review Requirements 

A. Review Under Executive Order 12866 
Today’s proposed regulatory action 

has been determined not to be a 
‘‘significant regulatory action’’ under 
Executive Order 12866, ‘‘Regulatory 
Planning and Review’’ (58 FR 51735, 
October 4, 1993), as amended by 
Executive Order 13258 (67 FR 9385, 
February 26, 2002). Accordingly, today’s 
proposed regulatory action would not be 
subject to review under that Executive 
Order by the Office of Information and 
Regulatory Affairs of the Office of 
Management and Budget. 

B. Review Under Executive Order 12988 
With respect to the review of existing 

regulations and the promulgation of 
new regulations, section 3(a) of 
Executive Order 12988, ‘‘Civil Justice 
Reform’’ (61 FR 4779, February 7, 1996) 
imposes on Federal agencies the general 
duty to adhere to the following 
requirements: eliminate drafting errors 
and needless ambiguity, write 
regulations to minimize litigation, 
provide a clear legal standard for 
affected conduct rather than a general 
standard, and promote simplification 
and burden reduction. Section 3(b) 
requires Federal agencies to make every 
reasonable effort to ensure that a 
regulation, among other things: clearly 
specifies the preemptive effect, if any, 
adequately defines key terms, and 
addresses other important issues 
affecting the clarity and general 
draftsmanship under guidelines issued 
by the Attorney General. Section 3(c) of 
Executive Order 12988 requires 
Executive agencies to review regulations 
in light of applicable standards in 
section 3(a) and section 3(b) to 
determine whether they are met or it is 
unreasonable to meet one or more of 
them. The Assistant Secretary for 

Environment, Safety and Health has 
completed the required review and 
determined that, to the extent permitted 
by law, the proposed rule meets the 
relevant standards of Executive Order 
12988. 

C. Review Under Executive Order 13132 

Today’s regulatory action has been 
determined not to be a ‘‘policy that has 
federalism implications,’’ that is, it does 
not have substantial direct effects on the 
states, on the relationship between the 
national government and the states, nor 
on the distribution of power and 
responsibility among the various levels 
of government under Executive Order 
13132 (64 FR 43255, August 10, 1999). 
Accordingly, no ‘‘federalism summary 
impact statement’’ was prepared or 
subjected to review under the Executive 
Order by the Director of the Office of 
Management and Budget. 

D. Review Under Executive Order 13175 

Under Executive Order 13175 (65 FR 
67249, November 6, 2000) on 
‘‘Consultation and Coordination with 
Indian Tribal Governments,’’ DOE may 
not issue a discretionary rule that has 
‘‘tribal implications’’ and imposes 
substantial direct compliance costs on 
Indian tribal governments. DOE’s 
Assistant Secretary for Environment, 
Safety and Health has determined that 
the proposed rule would not have such 
effects and concluded that Executive 
Order 13175 does not apply to this 
proposed rule. 

E. Reviews Under the Regulatory 
Flexibility Act 

The proposed revisions to the existing 
regulations have been reviewed under 
the Regulatory Flexibility Act of 1980 (5 
U.S.C. 601 et seq.). The Act requires 
preparation of an initial regulatory 
flexibility analysis for any regulation 
that is likely to have a significant 
economic impact on a substantial 
number of small entities. Today’s 
proposed revisions to 10 CFR Parts 1021 
and 1022 would amend DOE policies 
and streamline existing procedures for 
environmental review of actions 
proposed in a floodplain or wetland 
under two Executive Orders. The 
proposed actions would neither increase 
the incidence of floodplain and wetland 
assessments nor increase burdens 
associated with carrying out such an 
assessment. Therefore, DOE certifies 
that this proposed rule will not have a 
significant economic impact on a 
substantial number of small entities, 
and therefore, no regulatory flexibility 
analysis has been prepared.

F. Review Under the Paperwork 
Reduction Act 

No additional information or 
recordkeeping requirements are 
imposed by this proposed rulemaking. 
The proposed changes would actually 
reduce paperwork requirements by 
eliminating a requirement that public 
notices always be published in the 
Federal Register and by adding to the 
number of exemptions from 
requirements for preparing a floodplain 
or wetland assessment. Accordingly, no 
clearance by the Office of Management 
and Budget is required under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). 

G. Review Under the National 
Environmental Policy Act 

DOE has concluded that promulgation 
of these proposed revisions to existing 
regulations falls into a class of actions 
that would not individually or 
cumulatively have a significant impact 
on the human environment, as 
determined by DOE’s regulations 
implementing the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.). Specifically, the 
proposed revisions to 10 CFR parts 1021 
and 1022 would amend DOE’s policies 
to streamline and simplify existing 
procedures for environmental review of 
actions proposed in a floodplain or 
wetland under two Executive Orders. 
The proposed regulations are covered 
under the categorical exclusion in 
paragraph A6, ‘‘Rulemakings, 
Procedural’’ (rulemakings that are 
strictly procedural) to Appendix A to 
Subpart D, 10 CFR part 1021. 
Accordingly, neither an EA nor an EIS 
is required. 

H. Review Under the Unfunded 
Mandates Reform Act 

Title II of the Unfunded Mandates 
Reform Act of 1995 (Pub. L. 104–4) 
requires each Federal agency to prepare 
a written assessment of the effects of 
any Federal mandate in a proposed or 
final agency regulation that may result 
in the expenditure by states, tribal, or 
local governments, on the aggregate, or 
by the private sector, of $100 million in 
any one year. The Act also requires a 
Federal agency to develop an effective 
process to permit timely input by 
elected officials of state, tribal, or local 
governments on a proposed ‘‘significant 
intergovernmental mandate,’’ and 
requires an agency plan for giving notice 
and opportunity to provide timely input 
to potentially affected small 
governments before establishing any 
requirements that might significantly or 
uniquely affect small governments. DOE 
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has determined that the proposed 
revisions to 10 CFR parts 1021 and 1022 
published today do not contain any 
Federal mandates affecting small 
governments, so these requirements do 
not apply. 

I. Review Under Executive Order 13211 
Executive Order 13211, ‘‘Actions 

Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use’’ (66 FR 28355, May 
22, 2001) requires Federal agencies to 
prepare and submit to the Office of 
Information and Regulatory Affairs in 
the Office of Management and Budget a 
Statement of Energy Effects for any 
significant energy action. Today’s 
proposed rule is not a significant energy 
action, as that term is defined in the 
Executive Order. Accordingly, DOE has 
not prepared a Statement of Energy 
Effects. 

J. Review Under the Treasury and 
General Government Appropriations 
Act 

Section 654 of the Treasury and 
General Government Appropriations 
Act of 1999 (Pub. L. 105–277) requires 
Federal agencies to issue a ‘‘Family 
Policymaking Assessment’’ for any 
proposed rule that may affect family 
well-being. The proposed rule has no 
impact on the autonomy or integrity of 
the family as an institution. 
Accordingly, DOE’s Assistant Secretary 
for Environment, Safety and Health has 
concluded that it is not necessary to 
prepare a Family Policymaking 
Assessment. 

V. Public Comment Procedures 
You should submit comments by 

January 17, 2003, but we will consider 
comments received after that date to the 
extent practicable. We continue to 
experience occasional mail delays due 
to extra processing required for the 
delivery of mail to Federal agencies, and 
we will take this into consideration. 
However, you are encouraged to submit 
comments electronically or via a service 
offering a guaranteed delivery date. 
Comments should be submitted to the 
street address, e-mail address, or fax 
number indicated in the ADDRESSES 
section of this notice. Written comments 
should be identified on the documents 
themselves and on the outside of the 
envelope, on the fax cover page, or in 
the e-mail message with the designation 
‘‘Compliance with Floodplain and 
Wetland Environmental Review 
Requirements.’’ We are not scheduling 
any public meetings on the proposed 
revisions, but we will arrange a public 
meeting if the public expresses 
sufficient interest. Comments will not 

be accepted on provisions of 10 CFR 
part 1021 that are not subject to change 
by this revision. 

All comments received will be 
available for public inspection as part of 
the administrative record on file for this 
rulemaking in the DOE Freedom of 
Information Office Reading Room, Room 
1E–190, Forrestal Building, 1000 
Independence Avenue, SW., 
Washington, DC 20585, (202) 586–3142, 
between 9 a.m. and 4 p.m., Monday 
through Friday, except Federal holidays. 

If you submit information that you 
believe to be exempt by law from public 
disclosure, you should submit one 
complete copy, as well as two copies 
from which the information claimed to 
be exempt by law from public 
disclosure has been deleted. The 
Department is responsible for the final 
determination with regard to disclosure 
or non-disclosure of the information and 
for treating it accordingly under the 
Freedom of Information Act section on 
‘‘Handling Information of a Private 
Business, Foreign Government, or an 
International Organization’’ (10 CFR 
1004.11).

List of Subjects in 10 CFR Part 1022 

Flood plains, Wetlands.
Issued in Washington, DC, on November 

12, 2002. 
Beverly A. Cook, 
Assistant Secretary, Environment, Safety and 
Health.

For the reasons set forth in the 
preamble, parts 1021 and 1022 of 
chapter III of title 10, Code of Federal 
Regulations are proposed to be amended 
as follows:

PART 1021—NATIONAL
ENVIRONMENTAL POLICY ACT 
IMPLEMENTING PROCEDURES 

1. The authority citation for part 1021 
continues to read as follows:

Authority: 42 U.S.C. 7254; 42 U.S.C. 4321 
et seq.

§ 1021.313 [Amended]
2. In § 1021.313, paragraph (c), the 

last sentence is amended as follows: 
a. Remove the word ‘‘shall’’ and insert 

in its place the word ‘‘may’’. 
b. Remove the period and add the 

words ’’, or may be issued separately.’’ 
at the end of the sentence.

PART 1022—COMPLIANCE WITH 
FLOODPLAIN/WETLANDS
ENVIRONMENTAL REVIEW 
REQUIREMENTS

3. Part 1022 is revised to read as 
follows:

PART 1022—COMPLIANCE WITH 
FLOODPLAIN AND WETLAND 
ENVIRONMENTAL REVIEW 
REQUIREMENTS
Subpart A—General
Sec. 
1022.1 Background. 
1022.2 Purpose and scope. 
1022.3 Policy. 
1022.4 Definitions. 
1022.5 Applicability. 
1022.6 Public inquiries.

Subpart B—Procedures for Floodplain and 
Wetland Reviews 
1022.11 Floodplain or wetland 

determination. 
1022.12 Notice of proposed action. 
1022.13 Floodplain or wetland assessment. 
1022.14 Findings. 
1022.15 Timing. 
1022.16 Variances. 
1022.17 Follow-up.

Subpart C—Other Requirements 
1022.21 Property management. 
1022.22 Requests for authorizations or 

appropriations. 
1022.23 Applicant responsibilities. 
1022.24 Interagency cooperation.

Authority: E.O. 11988, 42 FR 26951, 3 CFR, 
1977 Comp., p. 117; E.O. 11990, 42 FR 26961, 
3 CFR, 1977 Comp., p. 121.

Subpart A—General
§ 1022.1 Background. 

(a) Executive Order (E.O.) 11988—
Floodplain Management (May 24, 1977) 
directs each Federal agency to issue or 
amend existing regulations and 
procedures to ensure that the potential 
effects of any action it may take in a 
floodplain are evaluated and that its 
planning programs and budget requests 
reflect consideration of flood hazards 
and floodplain management. Guidance 
for implementation of the E.O. is 
provided in the floodplain management 
guidelines of the U.S. Water Resources 
Council (40 FR 6030, February 10, 1978) 
and in ‘‘A Unified National Program for 
Floodplain Management’’ prepared by 
the Federal Interagency Floodplain 
Management Taskforce (Federal 
Emergency Management Agency, FEMA 
248, June 1994). E.O. 11990—Protection 
of Wetlands (May 24, 1977) directs all 
Federal agencies to issue or amend 
existing procedures to ensure 
consideration of wetlands protection in 
decisionmaking and to ensure the 
evaluation of the potential impacts of 
any new construction proposed in a 
wetland. 

(b) It is the intent of the E.O.s that 
Federal agencies implement both the 
floodplain and the wetland provisions 
through existing procedures such as 
those established to implement the 
National Environmental Policy Act 
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(NEPA) of 1969 (42 U.S.C. 4321 et seq.). 
In those instances where the impacts of 
the proposed action are not significant 
enough to require the preparation of an 
environmental impact statement (EIS) 
under section 102(2)(C) of NEPA, 
alternative floodplain or wetland 
evaluation procedures are to be 
established. As stated in the E.O.s, 
Federal agencies are to avoid direct or 
indirect support of development in a 
floodplain or new construction in a 
wetland wherever there is a practicable 
alternative.

§ 1022.2 Purpose and scope. 
(a) This part establishes policy and 

procedures for discharging the 
Department of Energy’s (DOE’s) 
responsibilities under E.O. 11988 and 
E.O. 11990, including: 

(1) DOE policy regarding the 
consideration of floodplain and wetland 
factors in DOE planning and 
decisionmaking; and 

(2) DOE procedures for identifying 
proposed actions located in a floodplain 
or wetland, providing opportunity for 
early public review of such proposed 
actions, preparing floodplain or wetland 
assessments, and issuing statements of 
findings for actions in a floodplain. 

(b) To the extent possible, DOE shall 
accommodate the requirements of E.O. 
11988 and E.O. 11990 through 
applicable DOE NEPA procedures or, 
when appropriate, the environmental 
review process under the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA) (42 U.S.C. 9601 et seq.).

§ 1022.3 Policy. 
DOE shall exercise leadership and 

take action to: 
(a) Incorporate floodplain 

management goals and wetland 
protection considerations into its 
planning, regulatory, and 
decisionmaking processes, and shall to 
the extent practicable: 

(1) Reduce the risk of flood loss; 
(2) Minimize the impact of floods on 

human safety, health, and welfare; 
(3) Restore and preserve natural and 

beneficial values served by floodplains; 
(4) Require the construction of DOE 

structures and facilities to be, at a 
minimum, in accordance with FEMA 
National Flood Insurance Program 
building standards; 

(5) Promote public awareness of flood 
hazards by providing conspicuous 
delineations of past and probable flood 
heights on DOE property that has 
suffered flood damage or is in an 
identified floodplain and that is used by 
the general public; 

(6) Inform parties during transactions 
guaranteed, approved, regulated, or 

insured by DOE of the hazards 
associated with locating facilities and 
structures in a floodplain; 

(7) Minimize the destruction, loss, or 
degradation of wetlands; and 

(8) Preserve and enhance the natural 
and beneficial values of wetlands. 

(b) Undertake a careful evaluation of 
the potential effects of any proposed 
floodplain or wetland action. 

(c) Avoid to the extent possible the 
long- and short-term adverse impacts 
associated with the destruction of 
wetlands and the occupancy and 
modification of floodplains and 
wetlands, and avoid direct and indirect 
support of development in a floodplain 
or new construction in a wetland 
wherever there is a practicable 
alternative. 

(d) Identify, evaluate, and as 
appropriate, implement alternative 
actions that may avoid or mitigate 
adverse floodplain or wetland impacts. 

(e) Provide opportunity for early 
public review of any plans or proposals 
for floodplain or wetland actions.

§ 1022.4 Definitions. 
The following definitions apply to 

this part: 
Action means any DOE activity 

necessary to carry out its 
responsibilities for: 

(1) Acquiring, managing, and 
disposing of Federal lands and facilities; 

(2) Providing DOE-undertaken, 
-financed, or -assisted construction and 
improvements; and 

(3) Conducting activities and 
programs affecting land use, including 
but not limited to water- and related 
land-resources planning, regulating, and 
licensing activities. 

Base floodplain means the 100-year 
floodplain that is a floodplain with a 1.0 
percent chance of flooding in any given 
year. 

Critical action means any DOE action 
for which even a slight chance of 
flooding would be too great. Such 
actions may include, but are not limited 
to, the storage of highly volatile, toxic, 
or water reactive materials. 

Critical action floodplain means, at a 
minimum, the 500-year floodplain that 
is a floodplain with a 0.2 percent chance 
of flooding in any given year. 

Environmental assessment (EA) 
means a document prepared in 
accordance with the requirements of 40 
CFR 1501.4(b), 40 CFR 1508.9, 10 CFR 
1021.320, and 10 CFR 1021.321. 

Environmental impact statement 
means a document prepared in 
accordance with the requirements of 
section 102(2)(C) of NEPA and its 
implementing regulations at 40 CFR 
parts 1500–1508 and 10 CFR part 1021. 

Facility means any human-made or 
-placed item other than a structure. 

FEMA means the Federal Emergency 
Management Agency. 

Finding of no significant impact 
means a document prepared in 
accordance with the requirements of 40 
CFR 1508.13 and 10 CFR 1021.322 that 
briefly presents the reasons why an 
action will not have a significant effect 
on the human environment and for 
which an EIS therefore will not be 
prepared. 

Flood or flooding means a temporary 
condition of partial or complete 
inundation of normally dry land areas 
from the overflow of inland or tidal 
waters, or the unusual and rapid 
accumulation or runoff of surface waters 
from any source. 

Floodplain means the lowlands 
adjoining inland and coastal waters and 
relatively flat areas and floodprone areas 
of offshore islands including, at a 
minimum, that area inundated by a 1.0 
percent or greater chance flood in any 
given year. 

Floodplain action means any DOE 
action that takes place in a floodplain, 
including any DOE action in a wetland 
that is also within the floodplain, 
subject to the exclusions specified at 
section 1022.5(c) and (d) of this part. 

Floodplain and wetland values means 
the qualities of or functions served by 
floodplains and wetlands that can 
include, but are not limited to, water 
resource values (e.g., natural moderation 
of floods, water quality maintenance, 
groundwater recharge), living resource 
values (e.g., conservation and long-term 
productivity of existing flora and fauna, 
species and habitat diversity and 
stability), cultural resource values (e.g., 
open space, natural beauty, scientific 
study, outdoor education, archeological 
and historic sites, recreation), and 
cultivated resource values (e.g., 
agriculture, aquaculture, forestry). 

Floodplain or wetland assessment 
means an evaluation consisting of a 
description of a proposed action, a 
discussion of its potential effects on the 
floodplain or wetland, and 
consideration of alternatives. 

Floodplain statement of findings 
means a brief document issued pursuant 
to section 1022.14(b) and (c) of this part 
that describes the results of a floodplain 
assessment. 

High-hazard areas means those 
portions of riverine and coastal 
floodplains nearest the source of 
flooding that are frequently flooded and 
where the likelihood of flood losses and 
adverse impacts on the natural and 
beneficial values served by floodplains 
is greatest. 

VerDate 0ct<31>2002 15:23 Nov 15, 2002 Jkt 200001 PO 00000 Frm 00009 Fmt 4702 Sfmt 4702 E:\FR\FM\18NOP1.SGM 18NOP1



69489Federal Register / Vol. 67, No. 222 / Monday, November 18, 2002 / Proposed Rules 

Minimize means to reduce to the 
smallest degree practicable. 

New construction, for the purpose of 
compliance with E.O. 11990 and this 
part, means the building of any 
structures or facilities, draining, 
dredging, channelizing, filling, diking, 
impounding, and related activities. 

Notice of proposed floodplain action 
and notice of proposed wetland action 
mean a brief notice that describes a 
proposed floodplain or wetland action, 
respectively, and its location and that 
affords the opportunity for public 
review. 

Practicable means capable of being 
accomplished within existing 
constraints, depending on the situation 
and including consideration of many 
factors, such as the existing 
environment, cost, technology, and 
implementation time. 

Preserve means to prevent 
modification to the natural floodplain or 
wetland environment or to maintain it 
as closely as possible to its natural state. 

Restore means to reestablish a setting 
or environment in which the natural 
functions of the floodplain or wetland 
can again operate. 

Structure means a walled or roofed 
building, including mobile homes and 
gas or liquid storage tanks. 

Wetland means an area that is 
inundated or saturated by surface or 
groundwater at a frequency and 
duration sufficient to support, and that 
under normal circumstances does 
support, a prevalence of vegetation 
typically adapted for life in saturated 
soil conditions, including swamps, 
marshes, bogs, and similar areas. 

Wetland action means any DOE action 
related to new construction that takes 
place in a wetland not located in a 
floodplain, subject to the exclusions 
specified at section 1022.5(c) and (d) of 
this part.

§ 1022.5 Applicability. 
(a) This part applies to all 

organizational units of DOE, including 
the National Nuclear Security 
Administration, except that it shall not 
apply to the Federal Energy Regulatory 
Commission. 

(b) This part applies to all proposed 
floodplain or wetland actions, including 
those sponsored jointly with other 
agencies. 

(c) This part does not apply to the 
issuance by DOE of permits, licenses, or 
allocations to private parties for 
activities involving a wetland that are 
located on non-Federal property.

(d) Subject to paragraph (e) of this 
section, subpart B of this part does not 
apply to: 

(1) Routine maintenance of existing 
facilities and structures on DOE 
property in a floodplain or wetland; 

(2) Site characterization, 
environmental monitoring, or 
environmental research activities in a 
floodplain or wetland, unless these 
activities would involve building any 
structure; involve draining, dredging, 
channelizing, filling, diking, 
impounding, or related activities; or 
result in long-term change to the 
ecosystem; and 

(3) Minor modification of an existing 
facility or structure in a floodplain or 
wetland to improve safety or 
environmental conditions unless the 
modification would result in a 
significant change in the expected 
useful life of the facility or structure or 
involve building any structure or 
draining, dredging, channelizing, filling, 
diking, impounding, or related 
activities. 

(e) Although the actions listed in 
paragraphs (d)(1), (d)(2), and (d)(3) of 
this section normally have very small or 
no adverse impact on a floodplain or 
wetland, where unusual circumstances 
indicate the possibility of adverse 
impact on a floodplain or wetland, DOE 
shall determine the need for a 
floodplain or wetland assessment.

§ 1022.6 Public inquiries. 
Inquiries regarding DOE’s floodplain 

and wetland environmental review 
requirements may be directed to the 
Office of NEPA Policy and Compliance, 
U.S. Department of Energy, 1000 
Independence Avenue, SW., 
Washington, DC 20585–0119, or a 
message may be left at 1–800–472–2756, 
toll free.

Subpart B—Procedures for Floodplain 
and Wetland Reviews
§ 1022.11 Floodplain or wetland 
determination.

(a) Concurrent with its review of a 
proposed action to determine 
appropriate NEPA or CERCLA process 
requirements, DOE shall determine the 
applicability of the floodplain 
management and wetland protection 
requirements of this part. 

(b) DOE shall determine whether a 
proposed action would be located 
within a base or critical action 
floodplain consistent with the most 
authoritative information available 
relative to site conditions from the 
following sources, as appropriate: 

(1) Flood Insurance Rate Maps or 
Flood Hazard Boundary Maps prepared 
by FEMA; 

(2) Information from a land-
administering agency (e.g., Bureau of 

Land Management, Natural Resources 
Conservation Service) or from other 
government agencies with floodplain-
determination expertise (e.g., U.S. Army 
Corps of Engineers); 

(3) Information contained in safety 
basis documents as defined at 10 CFR 
part 830; and 

(4) DOE environmental documents, 
e.g., NEPA and CERCLA documents. 

(c) DOE shall determine whether a 
proposed action would be located 
within a wetland consistent with the 
most authoritative information available 
relative to site conditions from the 
following sources, as appropriate: 

(1) U.S. Army Corps of Engineers 
‘‘Wetlands Delineation Manual,’’ 
Wetlands Research Program Technical 
Report Y–87–1, January 1987, or 
successor document; 

(2) U.S. Fish and Wildlife Service 
National Wetlands Inventory or other 
government-sponsored wetland or land-
use inventories; 

(3) U.S. Department of Agriculture 
Natural Resources Conservation Service 
Local Identification Maps; 

(4) U.S. Geological Survey 
Topographic Maps; and 

(5) DOE environmental documents, 
e.g., NEPA and CERCLA documents. 

(d) Pursuant to § 1022.5 of this part 
and paragraphs (b) and (c) of this 
section, DOE shall prepare: 

(1) A floodplain assessment for any 
proposed floodplain action in the base 
floodplain or for any proposed 
floodplain action that is a critical action 
located in the critical action floodplain; 
or 

(2) A wetland assessment for any 
proposed wetland action.

§ 1022.12 Notice of proposed action. 
(a) For a proposed floodplain or 

wetland action for which an EIS is 
required, DOE shall use applicable 
NEPA procedures to provide the 
opportunity for early public review of 
the proposed action. A notice of intent 
to prepare the EIS may be used to satisfy 
the requirement for DOE to publish a 
notice of proposed floodplain or 
wetland action.

(b) For a proposed floodplain or 
wetland action for which no EIS is 
required, DOE shall take appropriate 
steps to send a notice of proposed 
floodplain or wetland action to 
appropriate government agencies and to 
persons or groups known to be 
interested in or potentially affected by 
the proposed floodplain or wetland 
action. DOE also shall distribute the 
notice in the area where the proposed 
action is to be located (e.g., by 
publication in local newspapers, 
through public service announcements, 
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by posting on- and off-site). In addition, 
for a proposed floodplain or wetland 
action that may result in effects of 
national concern to the floodplain or 
wetland or both, DOE shall publish the 
notice in the Federal Register.

§ 1022.13 Floodplain or wetland 
assessment.

(a) A floodplain or wetland 
assessment shall contain the following 
information: 

(1) Project Description. This section 
shall describe the proposed action and 
shall include a map showing its location 
with respect to the floodplain and/or 
wetland. For actions located in a 
floodplain, the nature and extent of the 
flood hazard shall be described, 
including the nature and extent of 
hazards associated with any high-hazard 
areas. 

(2) Floodplain or Wetland Impacts. 
This section shall discuss the positive 
and negative, direct and indirect, and 
long- and short-term effects of the 
proposed action on the floodplain and/
or wetland. This section shall include 
impacts on the natural and beneficial 
floodplain and wetland values 
(§ 1022.4) appropriate to the location 
under evaluation. In addition, the 
effects of a proposed floodplain action 
on lives and property shall be evaluated. 
For an action proposed in a wetland, the 
effects on the survival, quality, and 
function of the wetland shall be 
evaluated. 

(3) Alternatives. DOE shall consider 
alternatives to the proposed action that 
avoid adverse impacts and incompatible 
development in the floodplain and/or 
wetland, including alternate sites, 
alternate actions, and no action. DOE 
shall evaluate measures that mitigate the 
adverse effects of actions in a floodplain 
and/or wetland including, but not 
limited to, minimum grading 
requirements, runoff controls, design 
and construction constraints, and 
protection of ecologically-sensitive 
areas. 

(b) For proposed floodplain or 
wetland actions for which an EA or EIS 
is required, DOE shall prepare the 
floodplain or wetland assessment 
concurrent with and included in the 
appropriate NEPA document. 

(c) For floodplain or wetland actions 
for which neither an EA nor an EIS is 
prepared, DOE shall prepare the 
floodplain or wetland assessment 
separately or incorporated when 
appropriate into another environmental 
review process (e.g., CERCLA).

§ 1022.14 Findings. 
(a) If DOE finds that no practicable 

alternative to locating or conducting the 

action in the floodplain or wetland is 
available, then before taking action DOE 
shall design or modify its action in 
order to minimize potential harm to or 
within the floodplain or wetland, 
consistent with the policies set forth in 
E.O. 11988 and E.O. 11990.

(b) For actions that will be located in 
a floodplain, DOE shall issue a 
floodplain statement of findings, 
normally not to exceed three pages, that 
contains: 

(1) A brief description of the proposed 
action, including a location map; 

(2) An explanation indicating why the 
action is proposed to be located in the 
floodplain; 

(3) A list of alternatives considered; 
(4) A statement indicating whether 

the action conforms to applicable 
floodplain protection standards; and 

(5) A brief description of steps to be 
taken to minimize potential harm to or 
within the floodplain. 

(c) For floodplain actions that require 
preparation of an EA or EIS, DOE may 
incorporate the floodplain statement of 
findings into the finding of no 
significant impact or final EIS, as 
appropriate, or issue such statement 
separately. 

(d) DOE shall send copies of the 
floodplain statement of findings to 
appropriate government agencies and to 
others who submitted comments on the 
proposed floodplain action. 

(e) For proposed floodplain actions 
that may result in effects of national 
concern, DOE shall publish the 
floodplain statement of findings in the 
Federal Register, describing the location 
of the action and stating where a map 
is available. 

(f) For floodplain actions subject to 
E.O. 12372—Intergovernmental Review 
of Federal Programs (July 14, 1982, 47 
FR 30959), DOE shall send the 
floodplain statement of findings to the 
State in accordance with 10 CFR Part 
1005—Intergovernmental Review of 
Department of Energy Programs and 
Activities.

§ 1022.15 Timing. 
(a) For a proposed floodplain action, 

DOE shall allow 15 days for public 
comment following issuance of a notice 
of proposed floodplain action. DOE 
shall reevaluate the practicability of 
alternatives to the proposed floodplain 
action and the mitigating measures, 
taking into account all substantive 
comments received, after the close of 
the public comment period and before 
issuing a floodplain statement of 
findings. After issuing a floodplain 
statement of findings, DOE shall 
endeavor to allow at least 15 days of 
public review before implementing a 

proposed floodplain action. If a Federal 
Register notice is required, the 15-day 
period begins on the date of publication 
in the Federal Register. 

(b) For a proposed wetland action, 
DOE shall allow 15 days for public 
comment following issuance of a notice 
of proposed wetland action. After the 
close of the public comment period, 
DOE shall reevaluate the practicability 
of alternatives to the proposed wetland 
action and the mitigating measures, 
taking into account all substantive 
comments received, before 
implementing a proposed wetland 
action. If a Federal Register notice is 
required, the 15-day period begins on 
the date of publication in the Federal 
Register.

§ 1022.16 Variances. 
(a) Emergency actions. DOE may take 

actions without observing all provisions 
of this part in emergency situations that 
demand immediate action. To the extent 
practicable prior to taking an emergency 
action, or as soon as possible after 
taking such an action, DOE shall 
document the emergency actions in 
accordance with NEPA procedures at 10 
CFR 1021.343(a) or CERCLA procedures 
in order to identify any adverse impacts 
from the actions taken and any further 
necessary mitigation. 

(b) Timing. If statutory deadlines or 
overriding considerations of program or 
project expense or effectiveness exist, 
DOE may waive the minimum time 
periods in § 1022.15 of this subpart. 

(c) Consultation. To the extent 
practicable prior to taking an action 
pursuant to paragraphs (a) or (b) of this 
section, or as soon as possible after 
taking such an action, the cognizant 
DOE program or project manager shall 
consult with the Office of NEPA Policy 
and Compliance.

§ 1022.17 Follow-up. 
For those DOE actions taken in a 

floodplain or wetland, DOE shall verify 
that the implementation of the selected 
alternative, particularly with regard to 
any adopted mitigation measures, is 
proceeding as described in the 
floodplain or wetland assessment and 
the floodplain statement of findings.

Subpart C—Other Requirements
§ 1022.21 Property management. 

(a) If property in a floodplain or 
wetland is proposed for license, 
easement, lease, transfer, or disposal to 
non-Federal public or private parties, 
DOE shall: 

(1) Identify those uses that are 
restricted under applicable floodplain or 
wetland regulations and attach other 
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appropriate restrictions to the uses of 
the property; or 

(2) Withhold the property from 
conveyance. 

(b) Before completing any transaction 
that DOE guarantees, approves, 
regulates, or insures that is related to an 
area located in a floodplain, DOE shall 
inform any private party participating in 
the transaction of the hazards associated 
with locating facilities or structures in 
the floodplain.

§ 1022.22 Requests for authorizations or 
appropriations.

It is DOE policy to indicate in any 
requests for new authorizations or 
appropriations transmitted to the White 
House Office of Management and 
Budget, if a proposed action is located 
in a floodplain or wetland and whether 
the proposed action is in accord with 
the requirements of E.O. 11988 and E.O. 
11990 and this part.

§ 1022.23 Applicant responsibilities. 

DOE may require applicants for any 
use of real property (e.g., license, 
easement, lease, transfer, or disposal), 
permits, certificates, loans, grants, 
contract awards, allocations, or other 
forms of assistance or other entitlement 
related to activities in a floodplain or 
wetland of the requirements of this part 
to provide information necessary for 
DOE to comply with this part.

§ 1022.24 Interagency cooperation. 

If DOE and one or more agencies are 
directly involved in a proposed 
floodplain or wetland action, in 
accordance with DOE’s NEPA or 
CERCLA procedures, DOE shall consult 
with such other agencies to determine if 
a floodplain or wetland assessment is 
required by Subpart B of this part, 
identify the appropriate lead or joint 
agency responsibilities, identify the 
applicable regulations, and establish 
procedures for interagency coordination 
during the environmental review 
process.

[FR Doc. 02–29071 Filed 11–15–02; 8:45 am] 

BILLING CODE 6450–01–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

14 CFR Part 39
[Docket No. 2002–NM–200–AD]

RIN 2120–AA64

Airworthiness Directives; Saab Model 
SAAB 340B Series Airplanes Equipped 
With Hamilton Sundstrand Propellers
AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to 
certain Saab Model SAAB 340B series 
airplanes equipped with Hamilton 
Sundstrand propellers. This proposal 
would require a one-time inspection of 
two remote controlled circuit breakers 
(RCCB), located in specific electrical 
compartments, to identify the part 
number, and replacement of the RCCBs 
with new RCCBs having a different part 
number if necessary. This action is 
necessary to ensure removal of 35-
ampere (amp) RCCBs on a 50-amp 
electrical circuit. Incorrect RCCBs on an 
electrical circuit could result in 
erroneous tripping of the RCCBs (even 
though an overload condition does not 
exist), premature failure of the RCCBs, 
loss of power to the feather pump 
system, and consequent reduced 
controllability of the airplane. This 
action is intended to address the 
identified unsafe condition.
DATES: Comments must be received by 
December 18, 2002.
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM–114, 
Attention: Rules Docket No. 2002–NM–
200–AD, 1601 Lind Avenue, SW., 
Renton, Washington 98055–4056. 
Comments may be inspected at this 
location between 9 a.m. and 3 p.m., 
Monday through Friday, except Federal 
holidays. Comments may be submitted 
via fax to (425) 227–1232. Comments 
may also be sent via the Internet using 
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent 
via fax or the Internet must contain 
‘‘Docket No. 2002–NM–200–AD’’ in the 
subject line and need not be submitted 
in triplicate. Comments sent via the 
Internet as attached electronic files must 
be formatted in Microsoft Word 97 for 
Windows or ASCII text. 

The service information referenced in 
the proposed rule may be obtained from 

Saab Aircraft AB, SAAB Aircraft 
Product Support, S–581.88, Linköping, 
Sweden. This information may be 
examined at the FAA, Transport 
Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington.
FOR FURTHER INFORMATION CONTACT: 
Rosanne Ryburn, Aerospace Engineer, 
International Branch, ANM–116, FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington 
98055–4056; telephone (425) 227–2139; 
fax (425) 227–1149.
SUPPLEMENTARY INFORMATION:
Comments Invited 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this action may be changed in light 
of the comments received. 

Submit comments using the following 
format: 

• Organize comments issue-by-issue. 
For example, discuss a request to 
change the compliance time and a 
request to change the service bulletin 
reference as two separate issues.

• For each issue, state what specific 
change to the proposed AD is being 
requested. 

• Include justification (e.g., reasons or 
data) for each request. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this action 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: ‘‘Comments to 
Docket Number 2002–NM–200–AD.’’ 
The postcard will be date stamped and 
returned to the commenter. 

Availability of NPRMs 

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
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DEPARTMENT OF ENERGY 

10 CFR Parts 1021 and 1022 

RIN 1901-AA94 

Compliance With Floodplain and 
Wetland Environmental Review 
Requirements 

AGENCY: Department of Energy. 
ACTION: Final rule. 

SUMMARY: The Department of Energy 
[DOE) is revising its floodplain and 
wetland environmental review 
requirements to add flexibility and 
remove unnecessary procedural burdens 
by simplifying DOE public notification 
procedures for proposed floodplain and 
wetland actions, exempting additional 
actions from the floodplain and wetland 
assessment provisions of these 
regulations, providing for immediate 
action in an emergency, expanding the 
existing list of sources that may be used 
in determining the location of 
floodplains and wetlands, and allowing 
floodplain and wetland assessments for 
actions proposed to be taken under the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA) to be coordinated with 
the CERCLA environmental review 
process rather than the National 
Environmental Policy Act (NEPA) 
process. DOE also is making a 
conforming chanae to its NEPA 
implemencng reiulations to allow for 
issuance of a floodplain statement of 
findings in a final environmental impact 
statement (EIS) or separately. 
EFFECTIVE DATE: These rule changes will 
become effective September 26, 2003. 
FOR FURTHER INFORMATION CONTACT: For 
information regarding DOE's regulations 
for compliance with floodplain and 
wetland environmental review 
requirements or this rulemaking, or for 
copies of the final rule, contact Carolyn 
M. Osborne, U.S. Department of Energy, 
Office of NEPA Policy and Compliance, 

1000 Independence Avenue, SW., 
Washington, DC 20585-0119. 
Telephone (202) 586-4600 or leave a 
message at (800) 472-2756; facsimile to 
(202) 586-7031; e-mail to 
carolyn.osborne@eh.doe.gov.The final 
rule also will be available after the 
effective date specified above on the 
DOE N'EPA Web at http://tis.eh.doe.gov/ 
nepa. 

For information on DOE's NEPA 
process, contact Carol M. Borgstrom, 
Director, Office of N'EPA Policy and 
Compliance, at the above address and 
telephone numbers. 
SUPPLEMENTARY INFORMATION: 

I.Background 

We published on November 18,2002 
(67 FR 69480), proposed revisions to our 
regulations entitled "Compliance with 
FloodplainIWetlands Environmental 
Review Requirements" (10 CFR Part 
1022), which were promulgated 
originally on March 7, 1979 (44 FR 
12596), to implement the requirements 
of Executive Order (E.O.) 11988, 
"Floodplain Management" (42 FR 2951; 
May 24,1977), and E.O. 11990, 
"Protection of Wetlands" (42 FR 26961; 
May 24, 1977). We also published in our 
November 18, 2002, Federal Register 
notice a proposed conforming change to 
our "National Environmental Policy Act 
Implementing Procedures" (10 CFR 
1021.313). 

Publication of the Notice of Proposed 
Rulemaking began a 60-day public 
comment period, ending January 17, 
2003. Comments were received from 
three sources: A State, a county, and a 
member of the public. Copies of these 
comments are available for public 
inspection at the DOE Freedom of 
Information Office Reading Room, Room 
1E-190, Forrestal Building, 1000 
Independence Avenue, SW., 
Washington, DC 20585-0101, (202) 586- 
3142, between 9 a.m. and 4 p.m., 
Monday through Friday, except Federal 
holidays. 

This document adopts the revisions 
proposed on November 18,2002, with 
certain changes discussed below, and 
codifies them at 10 CFR parts 1021 and 
1022. In accordance with 40 CFR 
1507.3, the Council on Environmental 
Quality (CEQ)reviewed this notice of 
final rulemaking and concluded that the 
proposed amendment to the DOE 
regulations implementing NEPA is in 
conformance with NEPA and the CEQ 
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regulations. The Secretary of Energy has 
approved this notice of final rulemaking 
for publication. 

11. Statement of Purpose 

We are revising 10 CFR part 1022 
based on our experience implementing 
the existing requirements for over 20 
years. We expect these changes to 
improve our ability to meet our goals for 
floodplain and wetland protection in a 
timely and cost-effective manner. We 
are revising 10 CFR 1021.313 to conform 
with 10 CFR 1022.14(c) by allowing 
floodplain statements of findings to be 
issued in a final EIS or separately. 

The major revisions we are 
implementing will: (1) Simplify our 
public notification procedures for 
proposed floodplain and wetland 
actions by emphasizing local 
publication as opposed to publication in 
the Federal Register, (2) exempt 
additional actions from the floodplain 
and wetland assessment provisions of 
these regulations, (3) provide for 
immediate action in an emergency with 
documentation to follow, (4) expand the 
existing list of credible sources that may 
be used in determining the location of 
floodplains and wetlands, and (5) allow 
floodplain and wetland assessments for 
actions proposed to be taken under 
CERCLA to be coordinated with the 
CERCLA environmental review process 
rather than the NEPA process. The 
revisions also will make the rule easier 
to use by reordering sections to parallel 
the assessment process, clarifying 
requirements (such as the differences 
between floodplain and wetland actions 
and their respective assessment 
requirements), and simplifying the rule 
by deleting provisions that are no longer 
applicable. The revisions streamline 
existing procedures and add no new 
requirements. 

111. Comments Received and DOE's 
Responses 

We have considered and evaluated 
the comments received during the 
public comment period. A number of 
revisions suggested in these comments 
have been incorporated into the final 
rule. The following discussion describes 
the comments received, provides our 
response to the comments, and 
describes any resulting changes to the 
rule. We also have made editorial and 
stylistic revisions for clarity and 
consistency. 
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A. General Comments 

In addition to a comment supporting 
our intent to simplify and restructure 
the rule, we received one comment 
objecting to our streamlining effort on 
the ground that it would make it easier 
to sabotage environmental protection 
before the public could know about 
potential impacts. This comment is 
speculative. It does not provide any 
example to show a potentially adverse 
effect from any of the proposed 
amendments to the regulations in 10 
CFR parts 1021 and 1022. We believe 
the revised rule will improve our ability 
to meet our goals for floodplain and 
wetland protection. We will be able to 
focus our resources, and those of the 
public, on the types of proposed actions 
that our experience demonstrates are 
most likely to benefit from an 
examination of alternatives and 
mitigating measures and increase the 
efficiency of our environmental reviews 
(thereby, for example, allowing earlier 
identification of mitigation actions). 

We received a comment pointing to 
DOE's obligation to comply with the 
Coastal Zone Management Act, NEPA, 
and applicable state laws and 
regulations. We recognize our legal 
responsibilities and note that it is the 
intent of the E.O.'s upon which this 
regulation is based, and the regulation 
itself, that implementation be 
coordinated, and when appropriate, 
integrated with procedures for 
implementing other requirements, such 
as those of NEPA. (See 55 1022.l(b) and 
1022.2(b).) We also note that this 
rulemaking is not a proposal to conduct 
any activity that would affect any 
coastal resource. We will comply with 
10 CFR part 1022 and all other 
applicable requirements if we propose 
any such activity in the future. 

B. Comments on Definitions (5 1022.4) 

Two comments requested clarification 
of "effects of national concern" as used 
in determining whether we are required 
to publish in the Federal Register a 
notice of proposed action (51022.12(b)) 
or a floodplain statement of findings 
(5 1022.14(e)). In response, we have 
added a definition to state that effects of 
national concern are those effects that 
because of the high quality or function 
of the affected resource or because of the 
wide geographic range of effects could 
create concern beyond the locale or 
region of the proposed action. The lack 
of potential effects of national concern 
does not excuse us from our public 
notification and participation 
responsibilities (55 1022.3(e), 1022.12, 
and 1022.14). 

C. Comments on Exemptions (§ 1022.5) 

One comment recommended that we 
define terms associated with the 
exemptions described in 5 1022.5(d) to 
"ensure that the activities contemplated 
by the proposed rule changes will have 
only minimal and temporary adverse 
impacts on the aquatic environment." 
We do not believe it is practical or 
useful to attempt to define all the 
activities that might fall within the 
rule's three exemptions. We have, 
however, added examples for each 
exemption. 

The rule now states that routine 
maintenance activities (5 1022,5[d)(l)) 
are those, such as reroofing, plumbing 
repair, and door and window 
replacement, needed to maintain and 
preserve existing facilities and 
structures for their designated purpose. 
We believe that the restrictive 
conditions stated in 5 1022,5(d)(2) and 
5 1022.5(d)(3) help describe the types of 
activities that could be exempted, but 
also have added examples in both 
sections. For site characterization, 
environmental monitoring, or 
environmental research activities 
(5 1022.5(d)(2)), the rule now includes 
the examples of sampling and surveying 
water and air quality, flora and fauna 
abundance, and soil properties. For 
minor modification of an existing 
facility or structure to improve safety or 
environmental conditions 
(5 1022.5(d)(3)), the rule now includes 
the examples of upgrading lighting, 
heating, ventilation, and air 
conditioning systems; installing or 
improving alarm and surveillance 
systems; and adding environmental 
monitoring or control systems. 

D. Comments on Public Notification and 
Information Dissemination (§§ 1022.12 
and 1022.14) 

We received one comment asking 
that, when providing public 
notification, consideration be given to 
the interest of state government, in 
addition to local interest, in a proposed 
action. This has been our practice and 
is our intent. For clarification, in this 
final rule, we have added the 
parenthetical phrase "(e.g., FEMA 
[Federal Emergency Management 
Agency, Department of Homeland 
Security] regional offices, host and 
affected states, and tribal and local 
governments)" after "government 
agencies" in $5 1022.12(b) and 
1022.14(d). Distribution to these parties, 
and to others as appropriate for a 
specific proposed action, facilitates 
public participation. 

One comment questioned whether 
language in 5 1022.14(f) would limit 

distribution of floodplain statements of 
findings to only those state agencies 
identified in a particular list of state 
contacts maintained by the Office of 
Management and Budget. To clarify our 
intent to continue to distribute 
statements of findings to parties 
interested in or potentially affected by a 
proposed action, in 5 1022,14(f) of the 
final rule, we have added the word 
"also." The rule now states that for 
actions subject to E.O. 12372, 
"Intergovernmental Review of Federal 
Programs," DOE "also" shall send the 
floodplain statement of findings to the 
state in accordance with 10 CFR part 
1005 (DOE's regulations for 
implementin the E.O.). 

With regar$ to a comment that DOE 
must establish contacts and maintain 
current information on them, DOE 
Order 451.1B, "National Environmental 
Policy Act Compliance Program," 
requires each DOE Program and Field 
Office with NEPA responsibilities to 
have a Public Participation Plan. With 
regard specifically to state contacts, we 
established ongoing relationships with 
State Clearinghouses in 1990 through 
contact with the Governors, and we 
update our State Clearinghouse contacts 
in the "Directory of Potential 
Stakeholders for Department of Energy 
Action under the National 
Environmental Policy Act," which is 
distributed broadly within the 
Department and made available on the 
DOE NEPA Web site (http:N 
tis.eh.doe.gov/nepa/guidance.html, 

under "Public Participation"). 

One comment opposed our change to 
allow discretion in whether to include 
a floodplain statement of findings 
within a final EIS. We agree with the 
commenter that information relevant to 
potential floodplain and wetland 
impacts is integral to the evaluation of 
a proposed action and alternatives 
within an EIS. A final EIS would 
consider those impacts and mitigations. 
For example, both the final EIS and the 
floodplain assessment would evaluate 
mitigation measures to minimize harm 
to or within the floodplain. Nonetheless, 
a floodplain statement of findings may 
be issued separately as there may be 
times when it is not appropriate to 
incorporate the statement within the 
final EIS (e.g., when steps to be taken to 
minimize harm are not determined until 
after the final EIS is issued, or a phased 
decision involving,sequential records of 
decision is being made and the findings 
would not be relevant to the initial 
record of decision). Moreover, E.O. 
11988, upon which the floodplain 
management portions of this regulation 
are based, does not specify when in the 
NEPA process the statement of findings 
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should be published, and E.O. 11990, 
which addresses wetlands protection, 
does not require a statement of findings. 
The E.O.'s allow Federal agencies 
substantial latitude in implementing the 
requirements as deemed most 
appropriate for individual agencies. 

E. Comments on Variances (51022.1 6) 

One comment sought clarification of 
the conditions under which we could 
waive time limits between various steps 
in the floodplain or wetland 
environmental review process and 
requested a definition of emergency 
actions and emergency situations. The 
rule allows us to alter the floodplain or 
wetland assessment process in response 
to emergencies and in some non- 
emergency situations. 

Section 1022.16(a) allows us to take 
immediate action in the event of an 
emergency, forgoing the assessment 
process required by this rule until after 
the emergency has been addressed. We 
will continue to determine what 
constitutes an emergency (an emergency 
action or emergency situation) on a 
case-by-case basis, as is consistent with 
the manner in which an emergency has 
been declared in the past in regard to 
compliance with these and other 
requirements (e.g., NEPA). We have 
declared only three emergency 
exceptions to our NEPA procedures in 
the past 25 years. 

Section 1022.16(%) allows shortening 
the review process in non-emergency 
situations in response to "statutory 
deadlines or overriding considerations 
of program or project expense or 
effectiveness." This section does not 
allow any exception from completing a 
required floodplain or wetland 
assessment nor from following any other 
provision of this rule or any other 
applicable requirement before taking 
action. This provision has been in place 
since we first promulgated our 
floodplain and wetland environmental 
review requirements in 1979, and in 
practice, we have not experienced 
difficulty in its implementation. 

The comment also asked who 
determines whether a variance is to be 
granted. The cognizant DOE official 
responsible for NEPA or CERCLA 
implementation, as applicable, normally 
would consult with the Office of NEPA 
Policy and Compliance pursuant to 
5 1022.16(c) before determining whether 
to grant a variance. 

F. Other Revisions 
Notable among the editorial and 

stylistic revisions we made are changes 
to the definitions of "floodplain and 
wetland values" and "critical action 
floodplain" in 51022.4. We reorganized 

the examples of floodplain and wetland 
values to improve readability. 

We have added to the definition of 
critical action floodplain a clarification 
that was included in the preamble to 
this proposed rule in November 2002. 
This clarification regards when we will 
consider a flood with an expected 
frequency of less than once in a 500- 
year period, and thus a larger 
floodplain, in evaluating potential 
impacts associated with a critical action 
(i.e., any DOE action for which even a 
slight chance of flooding would be too 
great). In this final rule, and as 
proposed, we define a critical action 
flood lain as "at a minimum, the 500- 
year 8oodplain, that is, a floodplain 
with a 0.2 percent chance of flooding in 
any given year." To this, we have added 
the clarification that when another 
requirement applicable to the proposed 
action requires evaluation of a less 
frequent flood (i.e., a more severe flood 
that would inundate a larger 
floodplain), then we may use the less 
frequent flood to determine the 
floodplain for purposes of this rule. For 
example, where the safety basis 
documentation under 10 CFR part 830 
for a proposed action requires 
consideration of a 100,000-year flood, 
then the 100,000-year floodplain could 
be the critical action floodplain for the 
proposed action for purposes of this 
rule. 

IV. Procedural Review Requirements 

A. Review Under Executive Order 12866 

This rule has been determined not to 
be a "significant regulatory action" 
under E.O. 12866, "Regulatory Planning 
and Review" (58 FR 51 735; October 4, 
1993), as amended by E.O. 13258 (67 FR 
9385; February 28,2002). Accordingly, 
today's final regulatory action was not 
subject to review under that E.O. by the 
Office of Information and Regulatory 
Affairs of the Office of Management and 
Budget. 

B. Review Under Executive Order 12988 

With respect to the review of existing 
regulations and the promulgation of 
new regulations, section 3(a) of E.O. 
12988, "Civil Justice Reform" (61 FR 
4779; February 7,1996) imposes on 
Federal agencies the general duty to 
adhere to the following requirements: 
Eliminate drafting errors and needless 
ambiguity, write regulations to 
minimize litigation, provide a clear legal 
standard for affected conduct rather 
than a general standard, and promote 
simplification and burden reduction. 
Section 3(b) requires Federal agencies to 
make every reasonable effort to ensure 
that a regulation, among other things: 

Clearly specifies the preemptive effect, 
if any, adequately defines key terms, 
and addresses other imoortant issues 
affecting the clarity and general 
draftsmanshio under widelines issued 
by the ~ t t o r n k ~  Section 3(c) of ~eneFal. 
E.O. 12988 requires Executive agencies 
to review regulations in light of 
applicable standards in section 3(a) and 
section 3(b) to determine whether they 
are met or it is unreasonable to meet one 
or more of them. DOE has completed the 
required review and determined that, to 
the extent permitted by law, the final 
rule meets the relevant standards of E.O. 
12988. 

C. Review Under Executive Order 13132 
Today's regulatory action has been 

determined not to be a "policy that has 
federalism implications," that is, it does 
not have substantial direct effects on the 
states, on the relationship between the 
national government and the states, nor 
on the distribution of power and 
responsibility among the various levels 
of government under E.O. 13132, 
"Federalism" (64 FR 43255; August 10, 
1999). Accordingly, no "federalism 
summary impact statement" was 
prepared or subjected to review under 
the E.O. by the Director of the Office of 
Management and Budget. 

D. Review Under Executive Order 13175 

Under E.O. 13175 (65 FR 67249; 
November 9, 2000) on "Consultation 
and Coordination with Indian Tribal 
Governments," DOE may not issue a 
discretionary rule that has "tribal 
implications" and imposes substantial 
direct compliance costs on Indian tribal 
governments. DOE has determined that 
this rule would not have such effects 
and concluded that E.O. 13175 does not 
apply to this rule. 

E. Review Under the Regulatory 
Flexibility Act 

The revisions to the existing 
regulations have been reviewed under 
the Regulatory Flexibility Act of 1980 (5 
U.S.C.601 et seq.) and related provisions 
of E.O. 13272, "Proper Consideration of 
Small Entities in Agency Rulemaking" 
(67 FR 53461; August 16,2002) and 
DOE'S procedures and policies (68 FR 
7990; February 19,2003). The Act 
requires preparation of an initial 
regulatory flexibility analysis for any 
regulation that is likely to have a 
significant economic impact on a 
substantial number of small entities. 
Today's revisions to 10 CFR parts 1021 
and 1022 amend DOE policies and 
streamline existing procedures for 
environmental review of actions 
proposed in a floodplain or wetland 
under two E.0.s. The actions would 
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neither increase the incidence of 
floodplain and wetland assessments nor 
increase burdens associated with 
carrying out such an assessment. 
Therefore, DOE certifies that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities, and therefore, no regulatory 
flexibility analysis has been prepared. 
We received no comments on our 
decision not to prepare a regulatory 
flexibility analysis. 

F.Review Under the Paperwork 
Reduction Act 

No additional information or 
recordkeeping requirements are 
imposed by this rulemaking. The 
changes would actually reduce 
paperwork requirements by eliminating 
a requirement that public notices always 
be published in the Federal Register 
and by increasing the number of 
exemptions &om requirements for 
preparing a floodplain or wetland 
assessment. Accordingly, no clearance 
by the Office of Management and 
Budget was required under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.). 

G. Review Under the National 
Environmental Policy Act 

DOE has concluded that promulgation 
of these revisions to existing regulations 
falls into a class of actions that would 
not individually or cumulatively have a 
significant impact on the human 
environment, as determined by DOE's 
regulations implementing the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.). Specifically, the 
revisions to 10 CFR parts 1021 and 1022 
would amend DOE's policies to 
streamline and simplify existing 
procedures for environmental review of 
actions proposed in a floodplain or . 
wetland under two E.0.s. The proposed 
regulations are covered under the 
categorical exclusion in paragraph A6, 
"Rulemakings, Procedural" 
(rulemakings that are strictly 
procedural) to Appendix A to subpart D, 
10 CFR part 1021. Accordingly, neither 
an environmental assessment nor an EIS 
is required. 

H. Review Under the Unfunded 
Mandates Reform Act  

Title I1 of the Unfunded Mandates 
Reform Act of 1995 (Pub. L. 1 0 4 4 )  
requires each Federal agency to prepare 
a written assessment of the effects of 
any Federal mandate in a proposed or 
final agency regulation that may result 
in the expenditure bv state, tribal, or 
local on the aggregate, or 
bv the private sector, of $100 million in 
ahy one year. The Act also requires a 
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Federal agency to develop an effective L. Congressional Notification 
process to permit timely input by 
elected officials of state, tribal, or local 
governments on a proposed "significant 
intergovernmental mandate," and 
requires an agency plan for giving notice 
and opportunity to provide timely input 
to potentially affected small 
governments before establishing any 
reauirements that mieht sienificantlv or 

As required by 5 U.S.C. 801, DOE will 
submit to Congress a report regarding 
the issuance of today's final rule prior 
to the effective date set forth at the 
outset of this notice. The report will 
state that is has been determined that 
the rule is not a "major rule" as defined 
by 5 U.S.C. 801(2). 

uniquely affect smallvgove~nments,DOE List Subjects in 10CFR Parts 1021
has determined that the revisions to 10 ,d 1022
CFR parts 1021 and 1022 published 
toda; do not contain anv Federal Flood~lains.Wetlands.~ -

mandates affecting smafi governments, issuedLWashmgton,DC, 
so these requirements do not apply. 2003. 
I. Review Under Executive Order 13211 Beverly A.Cook. 

E.0. 13211,"Actions Concerning Assistant Secretary,Environment,Safetyand 
Regulations That Significantly Affect 
~n&g Supply, ~istribution,br Use" (66 
FR 28355; May 22, 2001) requires 
Federal agencies to prepare and submit 
to the Office of Information and 
Regulatory Affairs in the Office of 
Management and Budget a Statement of 
Energy Effects for any significant energy 
action. Today's rule is not a significant 
energy action, as that term is defined in 
the E.O. Accordingly, DOE has not 
prepared a Statement of Energy Effects. 

J. Review Under the Treasury and 
General Government Appropriations 
Act 

Section 654 of the Treasury and 
General Government Appropriations 
Act of 1999 (Pub. L. 105-277) requires 
Federal agencies to issue a "Family 
Policymaking Assessment" for any 
proposed rule that may affect family 
well-being. This rule has no impact on 
the autonomy or integrity of the family 
as an institution. Accordingly, DOE has 
concluded that it is not necessary to 
prepare a Family Policymaking 
Assessment. 

K. Review Under the Treasury and 
General Government Appropriations 
Act, 2001 

The Treasury and General 
Government Appropriations Act, 2001 
(44 U.S.C. 3516, note) provides for 
agencies to review most dissemination 
of information to the public under 
guidelines established by each agency 
pursuant to general guidelines issued by 
the Office of Management and Budget. 
The Office ofManagement and Budget 
guidelines were published at 67 FR 
8452 (February 22,2002),and DOE's 
guidelines were published at 67 FR 
62446 [October 7, 2002). DOE has 
reviewed today's notice under the Office 
of Management and Budget and DOE 
guidelines, and has concluded that it is 
consistent with applicable policies in 
those guidelines. 

For the reasons set forth in the 
preamble, parts 1021 and 1022 of chapter 
111of title 10, Code of Federal 
Regulations, are amended as follows: 

PART 1021-NATIONAL 
ENVIRONMENTAL POLICY ACT 
IMPLEMENTING PROCEDURES 

1.The authority citation for part 1023 
is revised to read as follows: 
Authority:42U.S.C. 7101 et seq.;42U.S.C. 

4321 et seq.; 50U.S.C. 2401 et seq. 

§ 1021.313 [Amended] 

2. In 5 1021.313, paragraph (c),the last 
sentence is amended as follows: 

a. Remove the word "shall" and add in 
its place the word "may". 

b. Remove the phrase "Floodplain/ 
Wetlands" and add in its place 
"Floodplain and Wetland". 

c. Remove the period and add the 
words ", or a Statement of Findings may 
be issued separately." at the end of the 
sentence. 

PART 1022-COMPLIANCE WITH 
FLOODPLAINNETLANDS 
ENVIRONMENTAL REVIEW 
REQUIREMENTS 

3. Part 1022 is revised to read as 
follows: 

PART 1022-COMPLIANCE WITH 
FLOODPLAINAND WETLAND 
ENVIRONMENTALREVIEW 
REQI.IIREMENTS 

Subpart A--General 
Sec. 
1022.1 Background. 
1022.2 Purpose and scope. 
1022.3 Policy. 
1022.4 Definitions. 
1022.5 Applicability. 
1022.6 Public inquiries. 
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Subpart B-Procedures for Floodplain and 
Wetland Reviews 
1022.11 Floodplain or wetland 

determination. 
1022.12 Notice of proposed action. 
1022.13 Floodplain or wetland assessment. 
1022.14 Findings. 
1022.15 Timing. 
1022.16 Variances. 
1022.17 Follow-up. 
Subpart C--Other Requirements 
1022.21 Property management. 
1022.22 Requests for authorizations or 

appropriations. 
1022.23 Applicant responsibilities. 
1022.24 Interagency cooperation. 
Authority:42U.S.C. 7101 et seq.; 50U.S.C. 

2401 et seq.:E.O.11988.42FR 26951, 3 CFR, 
1977Comp., p. 117;E.O. 11990,42FR 26961, 
3CFR, 1977Comp., p. 121;E.O. 12372,47 
FR 30959,3CFR, 1982Comp., p. 197. 

Subpart A-General 

5 1022.1 Background. 
(a) Executive Order (E.O.) 11988- 

Floodplain Management (May 24,1977) 
directs each Federal agency to issue or 
amend existing regulations and 
procedures to ensure that the potential 
effects of any action it may take in a 
floodplain are evaluated and that its 
planning programs and budget requests 
reflect consideration of flood hazards 
and floodplain management. Guidance 
for implementation of the E.O. is 
provided in the floodplain management 
guidelines of the U.S. Water Resources 
Council (40 FR 6030; February 10,1978) 
and in "A Unified National Program for 
Floodplain Management" prepared by 
the Federal Interagency Floodplain 
Management Taskforce (Federal 
Emergency Management Agency, FEMA 
248, June 1994). E.O. 11990-Protection 
of Wetlands (May 24, 1977) directs all 
Federal agencies to issue or amend 
existing procedures to ensure 
consideration of wetlands protection in 
decisionmaking and to ensure the 
evaluation of the potential impacts of 
any new construction proposed in a 
wetland. 

(b)It is the intent of the E.0.s that 
Federal agencies implement both the 
floodplain and the wetland provisions 
through existing procedures such as 
those established to implement the 
National Environmental Policy Act 
(NEPA) of 1969 (42 U.S.C. 4321 et seq.). 
In those instances where the impacts of 
the proposed action are not significant 
enough to require the preparation of an 
EIS under section 102(2)(C) of NEPA, 
alternative floodplain or wetland 
evaluation procedures are to be 
established. As stated in the E.O.s, 
Federal agencies are to avoid direct or 
indirect support of development in a 
floodplain or new construction in a 

wetland wherever there is a practicable 
alternative. 

91022.2 Purpose and scope. 
(a) This part establishes policy and 

procedures for discharging the 
Department of Energy's (DOE'S) 
responsibilities under E.O. 11988 and 
E.O. 11990, including: 

(I)  DOE policy regarding the 
consideration of floodplain and wetland 
factors in DOE planning and 
decisionmaking; and 

(2) DOE procedures for identifying 
proposed actions located in a floodplain 
or wetland, providing opportunity for 
early public review of such proposed 
actions, preparing floodplain or wetland 
assessments, and issuing statements of 
findings for actions in a floodplain. 

(b) To the extent possible, DOE shall 
accommodate the requirements of E.O. 
11988 and E.O. 11990 through 
applicable DOE NEPA procedures or, 
when appropriate, the environmental 
review process under the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA) (42 U.S.C. 9601 et seq.). 

5 1022.3 Policy. 
DOE shall exercise leadership and 

take action to: 
[a) Incorporate floodplain 

management goals and wetland 
protection considerations into its 
planning, regulatory, and 
decisionmaking processes, and shall to 
the extent practicable: 

(1)Reduce the risk of flood loss; 
(2)Minimize the impact of floods on 

human safety, health, and welfare; 
(3)Restore and preserve natural and 

beneficial values served by floodplains; 
(4)Require the construction of DOE 

structures and facilities to be, at a 
minimum, in accordance with FEMA 
National Flood Insurance Program 
building standards; 

(5)Promote public awareness of flood 
hazards by providing conspicuous 
delineations of past and probable flood 
heights on DOE property that has 
suffered flood damage or is in an 
identified floodplain and that is used by 
the eneral public; 

(67 Inform parties during transactions 
guaranteed, approved, regulated, or 
insured by DOE of the hazards 
associated with locating facilities and 
structures in a flood lain; 

( I )  Minimize the &truction, loss, or 
de adation of wetlands; and g)Preserve and enhance the natural 
and beneficial values of wetlands. 

fi)Undertake a careful evaluation of 
the potential effects of any proposed 
floodplain or wetland action. 

(c) Avoid to the extent possible the 
long- and short-term adverse impacts 

associated with the destruction of 
wetlands and the occu~ancv and 
modification of floodplainsand 
wetlands, and avoid direct and indirect 
support of development in a floodplain 
or new construction in a wetland 
wherever there is a practicable 
alternative. 

(d) Identify, evaluate, and as 
appropriate, implement alternative 
actions that may avoid or mitigate 
adverse floodplain or wetland impacts. 

(e) Provide opportunity for early 
public review of any plans or proposals 
for floodplain or wetland actions. 

5 1022.4 Definitions. 
The following definitions apply to 

this part: 
Action means any DOE activity 

necessary to carry out its 
responsibilities for: 
(I)Acquiring, managing, and 

disposing of Federal lands and facilities; 
(2) Providing DOE-undertaken, 

-financed, or -assisted construction and 
im rovements; and 6)Conducting activities and 
programs affecting land use, including 
butnot limited towater- and related -
land-resources planning, regulating, and 
licensin activities. 

Base j!oodplain means the 100-year 
floodplain, that is, a floodplain with a 
1.0 percent chance of flooding in any 
given year. 

Critical action means any DOE action 
for which even a slight chance of 
flooding would be too great. Such 
actions may include, but are not limited 
to, the storage of highly volatile, toxic, 
or water reactive materials. 

Critical action floodplain means, at a 
minimum, the 500-year floodplain, that 
is, a floodplain with a 0.2 percent 
chance of flooding in any given year. 
When another requirement directing 
evaluation of a less hequent flood event 
also is applicable to the proposed 
action, a flood less frequent than the 
500-year flood may be appropriate for 
determining the floodplain for purposes 
of this part. 

Effects of national concern means 
those effects that because of the high 
quality or function of the affected 
resource or because of the wide 
geographic range of effects could create 
concern beyond the locale or region of 
the proposed action. 

Environmental assessment (EA) 
means a document prepared in 
accordance with the requirements of 40 
CFR 1501.4(b), 40 CFR 1508.9, 10 CFR 
1021.320, and 10 CFR 1021.321. 

Environmental impact statement (EIS) 
means a document prepared in 
accordance with the requirements of 
section 102(2)(C) of NEPA and its 
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implementing regulations at 40 CFR 
Parts 1500-1508 and 10 CFR Part 1021. 

Facility means any human-made or 
-placed item other than a structure. 

FEMA means the Federal Emergency 
Management Agency, Department of 
Homeland Security. 

Finding of no significant impact 
means a document prepared in 
accordance with the requirements of 40 
CFR 1508.13 and 10 CFR 1021.322. 

Flood or flooding means a temporary 
condition of partial or complete 
inundation of normally dry land areas 
from the overflow of inland or tidal 
waters, or the unusual and rapid 
accumulation or runoff of surface waters 
from an source. 

~looc&ain means the lowlands 
adjoining inland and coastal waters and 
relatively flat areas and floodprone areas 
of offshore islands. 

Floodplain action means any DOE 
action that takes place in a floodplain, 
including any DOE action in a wetland 
that is also within the floodplain, 
subject to the exclusions specified at 
5 1022.5(c) and (dl of this art. 

Floodplain and wetlancf'volues means 
the qualities of or functions served by 
floodplains and wetlands that can 
include, but are not limited to, living 
values (e.g., conservation of existing 
flora and fauna including their long- 
term productivity, preservation of 
diversity and stability of species and 
habitats), cultural resource values (e.g., 
archeological and historic sites), 
cultivated resource values (e.g., 
agriculture, aquaculture, forestry), 
aesthetic values (e.g., natural beauty), 
and other values related to uses in the 
public interest (e.g., open space, 
scientific study, outdoor education, 
recreation). 

Floodplain or wetland assessment 
means an evaluation consisting of a 
description of a proposed action, a 
discussion of its potential effects on the 
floodplain or wetland, and 
consideration of alternatives. 

Floodplain statement of findings 
means a brief document issued pursuant 
to 5 1022.14 of this part that describes 
the results of a floodplain assessment. 

High-hazard areas means those 
portions of riverine and coastal 
floodplains nearest the source of 
flooding that are frequently flooded and 
where the likelihood of flood losses and 
adverse impacts on the natural and 
beneficial values served by floodplains 
is greatest. 

Minimize means to reduce to the 
smallest degree practicable. 

New construction, for the purpose of 
compliance with E.O. 11990 and this 
part, means the building of any 
structures or facilities, draining, 

dredging, channelizing, filling, diking, 
impounding, and related activities. 

Notice of proposed floodplain action 
and notice of proposed wetland action 
mean a brief notice that describes a 
proposed floodplain or wetland action, 
respectively, and its location and that 
affords the opportunity for public 
review. 

Practicable means capable of being 
accomplished within existing 
constraints, depending on the situation 
and including consideration of many 
factors, such as the existing 
environment, cost, technology, and 
implementation time. 

Preserve means to prevent 
modification to the natural floodplain or 
wetland environment or to maintain it 
as closely as possible to its natural state. 

Restore means to reestablish a setting 
or environment in which the natural 
functions of the floodplain or wetland 
can again operate. 

Structure means a walled or roofed 
building, including mobile homes and 
gas or liquid storage tanks. 

Wetland means an area that is 
inundated or saturated by surface or 
groundwater at a frequency and 
duration sufficient to support, and that 
under normal circumstances does 
support, a prevalence of vegetation 
typically adapted for life in saturated 
soil conditions, including swamps, 
marshes, bogs, and similar areas. 

Wetland action means any DOE action 
related to new construction that takes 
place in a wetland not located in a 
floodplain, subject to the exclusions 
specified at 5 1022.5(c) and (dl of this 
Part. 
5 1022.5 Applicability. 

(a] This part applies to all 
organizational units of DOE, including 
the National Nuclear Security 
Administration, except that it shall not 
apply to the Federal Energy Regulatory 
Commission. 

(b)This part applies to all proposed 
floodplain or wetland actions, including 
those sponsored jointly with other 
agencies. 

(c) This part does not apply to the 
issuance by DOE of permits, licenses, or 
allocations to private parties for 
activities involving a wetland that are 
located on non-Federal property. 

(d)Subject to paragraph (e) of this 
section, subpart B of this part does not 
apply to: 

(1)Routine maintenance of existing 
facilities and structures on DOE 
property in a floodplain or wetland. 
Maintenance is routine when it is 
needed to maintain and preserve the 
facility or structure,for its designated 
purpose (e.g., activities such as 

reroofing, plumbing repair, door and 
window re lacement); 

(2)Site ciaracterization, 
environmental monitoring, or 
environmental research activities (e.g., 
sampling and surveying water and air 
quality, flora and fauna abundance, and 
soil properties) in a floodplain or 
wetland, unless these activities would 
involve building any structure; involve 
draining, dredging, channelizing, filling, 
diking, impounding, or related 
activities; or result in long-term change 
to the ecosystem; and 

(3)Minor modification (e.g., 
upgrading lighting, heating, ventilation, 
and air conditioning systems; installing 
or improving alarm and surveillance 
systems; and adding environmental 
monitoring or control systems) of an 
existing facility or structure in a 
floodplain or wetland to improve safety 
or environmental conditions unless the 
modification would result in a 
significant change in the expected 
useful life of the facility or structure, or 
involve building any structure or 
involve draining, dredging, 
channelizing, filling, diking, 
im ounding, or related activities. Pe) Although the actions listed in 
paragraphs (d)(l), (dI(21, and (dI(3) of 
this section normally have very small or 
no adverse impact on a floodplain or 
wetland, where unusual circumstances 
indicate the possibility of adverse 
impact on a floodplain or wetland, DOE 
shall determine the need for a 
floodplain or wetland assessment. 

1022.6 Public inquiries. 
Inquiries regarding DOE's floodplain

and wetland environmental review 
requirements may be directed to the 
Office of NEPA Policy and Compliance, 

Department Energy*looO 
Independence Avenue, SW., 
Washington, DC 20585-0119,202-586- 
46001Or a message may be left at 
472-2756, toll free. 

Subpart B-Procedures for Floodplain 
and Wetland Reviews 

5 1022.11 Floodplain or wetland 
determination. 

(a)Concurrent with its review of a 
proposed action to determine 
appropriate NEPA or CERCLA process 
requirements, DOE shall determine the 
applicability of the floodplain 
management and wetland protection 
re uirements of this part. ;a)DOE shall determine whether a 
proposed action would be located 
within a base or critical action 
floodplain consistent with the most 
authoritative information available 
relative to site conditions from the 
following sources, as appropriate: 
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(1) Flood Insurance Rate Maps or 
Flood Hazard Boundary Maps prepared 
by FEMA; 

(2) Information from a land- 
administering agency (e.g., Bureau of 
Land Management) or from other 
government agencies with floodplain- 
determination expertise (e.g., U.S. Army 
Corps of Engineers, Natural Resources 
Conservation Service); 

(3)Information contained in safety 
basis documents as defined at 10 CFR 
part 830; and 

(4)DOE environmental documents, 
e.g., NEPA and CERCLA documents. 

(c)DOE shall determine whether a 
proposed action would be located 
within a wetland consistent with the 
most authoritative information available 
relative to site conditions from the 
following sources, as appropriate: 

(1) U.S. Army Corps of Engineers 
"Wetlands Delineation Manual," 
Wetlands Research Program Technical 
Report Y-87-1, January 1987, or 
successor document; 

(2) U.S. Fish and Wildlife Service 
National Wetlands Inventory or other 
government-sponsored wetland or land- 
use inventories; 

(3)U.S. Department of Agriculture 
Natural Resources Conservation Service 
Local Identification Maps; 

(4) U.S. Geological Survey 
Topographic Maps; and 

(5)DOE environmental documents, 
e.g., NEPA and CERCLA documents. 

(d)Pursuant to 5 1022.5 of this part 
and paragraphs (b) and (c) of this 
section, DOE shall prepare: 
(1)A floodplain assessment for any 

proposed floodplain action in the base 
floodplain or for any proposed 
floodplain action that is a critical action 
located in the critical action floodplain; 
or 

(2)A wetland assessment for any 
proposed wetland action. 

)1022.12 Notice of proposed action. 
(a)For a proposed floodplain or 

wetland action for which an EIS is 
required, DOE shall use applicable 
NEPA procedures to provide the 
opportunity for early public review of 
the proposed action. A notice of intent 
to prepare the EIS may be used to satisfy 
the requirement for DOE to publish a 
notice of proposed floodplain or 
wetland action. 

(b)For a proposed floodplain or 
wetland action for which no EIS is 
required, DOE shall take appropriate 
steps to send a notice of proposed 
floodplain or wetland action to 
appropriate government agencies (e.g., 
FEMA regional offices, host and affected 
States, and tribal and local 
governments) and to persons or groups 

known to be interested in or potentially 
affected by the proposed floodplain or 
wetland action. DOE also shall 
distribute the notice in the area where 
the proposed action is to be located 
(e.g., by publication in local 
newspapers, through public service 
announcements, by posting on- and off-
site). In addition, for a proposed 
floodplain or wetland action that may 
result in effects of national concern to 
the floodplain or wetland or both, DOE 
shall publish the notice in the Federal 
Register. 

)1022.13 Floodplain or wetland 
assessment. 

(a)A floodplain or wetland 
assessment shall contain the following 
information: 

(1)Project Description. This section 
shall describe the proposed action and 
shall include a map showing its location 
with respect to the floodplain andfor 
wetland. For actions located in a 
floodplain, the nature and extent of the 
flood hazard shall be described, 
including the nature and extent of 
hazards associated with any high-hazard 
areas. 

(2) Floodplain or Wetland Impacts. 
This section shall discuss the positive 
and negative, direct and indirect, and 
long- and short-term effects of the 
proposed action on the floodplain and/ 
or wetland. This section shall include 
impacts on the natural and beneficial 
floodplain and wetland values 
(§ 1022.4) appropriate to the location 
under evaluation. In addition, the 
effects of a proposed floodplain action 
on lives and property shall be evaluated. 
For an action proposed in a wetland, the 
effects on the survival, quality, and 
function of the wetland shall be 
evaluated. 

(3)Alternatives. DOE shall consider 
alternatives to the proposed action that 
avoid adverse impacts and incompatible 
development in the floodplain and/or 
wetland, including alternate sites, 
alternate actions, and no action. DOE 
shall evaluate measures that mitigate the 
adverse effects of actions in a floodplain 
and/or wetland including, but not 
limited to, minimum grading 
requirements, runoff controls, design 
and construction constraints, and 
protection of ecologically-sensitive 
areas. 

(b) For proposed floodplain or 
wetland actions for which an EA or EIS 
is required, DOE shall prepare the 
floodplain or wetland assessment 
concurrent with and included in the 
ap ropriate NEPA document. 6)
For flood lain or wetland actions 
for which neiti'er an EA nor an ELS is 
prepared, DOE shall prepare the 

floodplain or wetland assessment 
separately or incorporate it when 
appropriate into another environmental 
review process (e.g., CERCLA). 

)1022.14 Findings. 
(a) If DOE finds that no practicable 

alternative to locating or conducting the 
action in the floodplain or wetland is 
available, then before taking action DOE 
shall design or modify its action in 
order to minimize potential harm to or 
within the floodplain or wetland, 
consistent with the policies set forth in 
E.O. 11988 and E.O. 11990. 

(b)For actions that will be located in 
a floodplain, DOE shall issue a 
floodplain statement of findings, 
normally not to exceed three pages, that 
contains: 

(1)A brief description of the proposed 
action, including a location map; 

(2)An explanation indicating why the 
action is proposed to be located in the 
floodplain; 

(3) A list of alternatives considered; 
(4) A statement indicating whether 

the action conforms to applicable 
floodplain protection standards; and 

(5) A brief description of steps to be 
taken to minimize potential harm to or 
within the floodplain. 

(c)For floodplain actions that require 
preparation of an EA or EIS, DOE may 
incorporate the floodplain statement of 
findings into the finding of no 
significant impact or final EIS, as 
appropriate, or issue such statement 
separately. 

(d)DOE shall send copies of the 
floodplain statement of findings to 
appropriate government agencies (e.g., 
FEMA regional offices, host and affected 
states, and tribal and local governments) 
and to others who submitted comments 
on the proposed floodplain action. 

(e) For proposed floodplain actions 
that may result in effects of national 
concern, DOE shall publish the 
floodplain statement of findings in the 
Federal Register, describing the location 
of the action and stating where a map 
is available. 

(flFor floodplain actions subject to 
E.O. 1237 2-Intergovernmental Review 
of Federal Programs (July 14, 1982), 
DOE also shall send the floodplain 
statement of findings to the State in 
accordance with 10 CFR part 1005- 
Intergovernmental Review of 
Department of Energy Programs and 
Activities. 

)1022.15 Timing. 
(a) For a proposed floodplain action, 

DOE shall allow 15 days for public 
comment following issuance of a notice 
of proposed floodplain action. After the 
close of the public comment period and 
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before issuing a floodplain statement of 
findings, DOE shall reevaluate the 
practicability of alternatives to the 
proposed floodplain action and the 
mitigating measures, taking into account 
all substantive comments received. 
After issuing a floodplain statement of 
findings, DOE shall endeavor to allow at 
least 15 days of public review before 
implementing a proposed floodplain 
action. If a Federal Register notice is 
required, the 15-day period begins on 
the date of publication in the Federal 
Register. 

(b) For a proposed wetland action, 
DOE shall allow 15 days for public 
comment following issuance of a notice 
of proposed wetland action. After the 
close of the public comment period, 
DOE shall reevaluate the practicability 
of alternatives to the proposed wetland 
action and the mitigating measures, 
taking into account all substantive 
comments received, before 
implementing a proposed wetland 
action. If a Federal Register notice is 
required, the 15-day period begins on 
the date of publication in the Federal 
Register. 

5 1022.16 Variances. 

(a) Emergency actions. DOE may take 
actions without observing all provisions 
of this part in emergency situations that 
demand immediate action. To the extent 
practicable prior to taking an emergency 
action [or as soon as possible after 
taking such an action) DOE shall 
document the emergency actions in 
accordance with NEPA procedures at 10 
CFR 1021.343(a) or CERCLA procedures 
in order to identify any adverse impacts 
from the actions taken and any further 
necessary mitigation. 

(b)Timing. If statutory deadlines or 
overriding considerations of program or 
project expense or effectiveness exist, 
DOE may waive the minimum time 
periods in 5 1022.15 of this subpart. 

(c) Consultation. To the extent 
practicable prior to taking an action 
pursuant to paragraphs (a) or (b)of this 
section (or as soon as possible after 
taking such an action) the cognizant 
DOE program or project manager shall 
consult with the Office of NEPA Policy 
and Compliance. 

5 1022.17 Follow-UP. 

For those DOE actions taken in a 
floodplain or wetland, DOE shall verify 
that the implementation of the selected 
alternative, particularly with regard to 
any adopted mitigation measures, is 
proceeding as described in the 
floodplain or wetland assessment and 
the floodplain statement of findings. 

Subpart C--Other Requirements 

5 1022.21 Property management. 

(a) If property in a floodplain or 
wetland is proposed for license, 
easement, lease, transfer, or disposal to 
non-Federal public or private parties, 
DOE shall: 

(1) Identify those uses that are 
restricted under applicable floodplain or 
wetland regulations and attach other 
appropriate restrictions to the uses of 
the property; or 

(2) Withhold the property from 
conveyance. 

(b) Before completing any transaction 
that DOE guarantees, approves, 
regulates, or insures that is related to an 
area located in a floodplain, DOE shall 
inform any private party participating in 
the transaction of the hazards associated 
with locating facilities or structures in 
the floodplain. 

g1022.22 Requests for authorizations or 
appropriations. 

It is DOE policy to indicate in any 
requests for new authorizations or 
appropriations transmitted to the Office 
of Management and Budget, if a 
proposed action is located in a 
floodplain or wetland and whether the 
proposed action is in accord with the 
requirements of E.O. 11988 and E.O. 
11990 and this part. 

5 1022.23 Applicant responsibilities. 

DOE may require applicants for any 
use of real property (e.g., license, 
easement, lease, transfer, or disposal), 
permits, certificates, loans, grants, 
contract awards, allocations, or other 
forms of assistance or other entitlement 
related to activities in a floodplain or 
wetland to provide information 
necessary for DOE to comply with this 
Part. 

5 1022.24 Interagency cooperation. 

If DOE and one or more agencies are 
directly involved in a proposed 
floodplain or wetland action, in 
accordance with DOE'S NEPA or 
CERCLA procedures, DOE shall consult 
with such other agencies to determine if 
a floodplain or wetland assessment is 
required by subpart B of this part, 
identify the appropriate lead or joint 
agency responsibilities, identify the 
applicable regulations, and establish 
procedures for interagency coordination 
during the environmental review 
process. 

[FRDoc. 03-21775 Filed 8-26-03; 8:45am) 
BILLING CODE 6450414' 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 25 

[Docket No. NM262; Special Conditions No. 
25-244-SC] 

Special Conditions: Avions Marcel 
Dassault-Breguet Aviation Model 
Falcon 10 Series Airplanes; High-
Intensity Radiated Fields (HIRF) 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Final special conditions; request 

for comments. 


SUMMARY: These special conditions are 

issued for Avions Marcel Dassault- 

Breguet Aviation (AMDIBA) Model 

Falcon 10 series airplanes modified by 

Elliott Aviation Technical Products 

Development, Inc. These modified 

airplanes will have a novel or unusual 

design feature when compared to the 

state of technology envisioned in the 

airworthiness standards for transport 

category airplanes. The modification 

incorporates the installation of dual 

Innovative Solutions & Support (IS&S) 

Air Data Display Units (ADDU) with the 

IS&S Air Data Sensor and an analog 

interface unit (AIU) that perform critical 

functions. The applicable airworthiness 

regulations do not contain adequate or 

appropriate safety standards for the 

~rotection of these svstems from the 
~~ -~ ~ ~ 

gffects of high-intenhi-radiated fields 
(HIRF).These special conditions 
contain the additional safety standards 
that the Administrator considers 
necessary to establish a level of safety 
equivalent to that established by the 
existing airworthiness standards. 
DATES: The effective date of these 
special conditions is August 19, 2003. 

Comments must be received on or 
before September 26, 2003. 
ADDRESSES: Comments on these special 
conditions may be mailed in duplicate 
to: Federal Aviation Administration, 
Transport Airplane Directorate, Attn: 
Rules Docket (ANM-113), Docket No. 
NM262,1601 Lind Avenue SW., Renton 
Washington, 980554056; or delivered 
in duplicate to the Transport Directorate 
at the above address. All comments 
must be marked: Docket No. NM262. 
FOR FURTHER INFORMATION CONTACT: Greg 
Dunn, FAA, Airplane and Flight Crew 
Interface Branch, ANM-111, Transport 
Airplane Directorate, Aircraft 
Certification Service, 1601 Lind Avenue 
SW., Renton, Washington 980554056; 
telephone (425) 227-2799; facsimile 
(425) 227-1149. 
SUPPLEMENTARY INFORMATION: 
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