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April 23, 2003
DEPARTMENT OF ENERGY
OFFICE OF HEARINGS AND APPEALS

Hearing Officar's Decison

Name of Case: Personnel Security Hearing
Date of Fling: October 9, 2002
Case Number: TSO-0001

Ths Decison consders the digibility of XXXXXXX XXXXXXX (hereinafter referred to as "the individud™) to
hold an access authorization under the regulations set forth at 10 C.F.R. Part 710, entitled "Criteria and
Proceduresfar Determining Eligibility for Accessto Classfied Matter or Specid Nuclear Materid.” Asexplained
below, it is my decison that the individua's access authorization should be restored.

. BACKGROUND

Theindividua is an employee of a Department of Energy (DOE) contractor, and has possessed a DOE access
authorization for over twenty years. Asaresult of information that he disclosed to the DOE in connection with
an arreg, the individual was asked for additiond information at a Personnd Security Interview conducted in
September 2001 (the 2001 PSI).  Subsequently, the individua was referred to a psychiatrist (heresfter the * DOE
Conautant Psychiatrigt”™), who conducted a psychiatric evauation of the individua in March 2002. Following this
evduetion, the individud’ s access authorization was suspended and in August 2002, the Manager of the DOE's
local Operations Office issued aNatification Letter to the individud. In this Notification Letter, the Operations
Office finds that the individua’ s information has raised security concerns under Sections 710.8(h), (j) and (I) of
the regulations governing digibility for access to classfied materid. With respect to Criteria (h) and (j), the
OpaaionsOfficefinds that the individua was evaluated by a DOE Consultant Psychiatrist, and thet in aMay 14,
2002 report this psychiatrigt indicated his opinion thet the individud suffers from Alcohol Dependence in early fulll
remission, without adequate evidence of rehabilitation or reformation. The Operations Office also finds that the
individud’ s acoholism isamenta condition which in the opinion of the DOE Consultant Psychiatrist, causes, or
may cause, asgnificant defect in the judgment or reidbility of theindividud.

With respect to Criterion (1), the Operations Office cites certain information as indicating that the individual
ergaged in unusua conduct. Specificdly, the Operations Office refers to the individua’ s admission that he was
arrested on July 11, 2001, for Larceny, and that thisincident occurred while



hewesintaxicated. The Operations Office dso finds that just prior to thisincident, the individua admits to having
operated a motor vehicle while intoxicated.

The individud’s request for a hearing was recelved by the DOE's Office of Hearings and Appeds (OHA) on
October 9,2002. In hisfilingsin this proceeding, the individua does not deny or contest the factud basis for the
security concerns set forth in the Notification Letter, or the diagnosis of Alcohol Dependence contained in the
DOE Consultant Psychiatrist’s Report. 1/ Rather, he assarts that he is continuing to abstain from acohal, to
pursue an active rehabilitation program, and to conduct himsdf in an honest, reliable and trustworthy manner.
Accordingly, the hearing convened on this matter focused chiefly on the individud’s efforts to mitigate the
concerns raised in the Notification Letter. At the Hearing in February 2003, | received the testimony of the
individud and three witnesses who testified on his behaf. The DOE presented the testimony of the DOE
Personnel Security Specidist who interviewed the individua in September 2000 and of the DOE Consultart
Psychiatrig.

1. REGULATORY STANDARD

Inorder toframe my andyss, | believe that it will be useful to discuss briefly the respective requirements imposed
by 10 CFR. Part 710 upon the individua and the Hearing Officer. As discussed below, Part 710 clearly places
upon the individud the responghility to bring forth persuasive evidence concerning his digibility for access
authorization, ad requires the Hearing Officer to base dl findings relevant to this digibility upon a convincing leve
of evidence. 10 C.F.R. 88 710.21(b)(6) and 710.27(b), (c) and (d).

A. TheIndividud's Burden of Proof
Itisimportant tobear in mind that a DOE adminigtrative review proceeding under this Part is not a crimina matter,

where the government would have the burden of proving the defendant guilty beyond a reasonable doubt. The
standard in this proceeding places the burden of proof on the

i) However, the individual does contest one piece of information provided by the DOE to the DOE
Comadtant Psychiatrist and cited in his Report. This Report states that “the subject had an acohal
related arrest that was resolved in a September 17, 1992 review.” Theindividua contends that
hehedro acohol related arrests prior to the July 2001 arrest for larceny. According to the DOE
Counsd, the reference to the aleged 1992 arrest appeared in an OPM background investigation
of the individua conducted severa years ago, and that more recent background checks do not
indude this arrest. Hearing Transcript (hereinafter “TR”) at 35. He dso Stated that dueto the
remoteness in time of this dleged arrest, it was not of concern to the DOE. TR a 20. In his
tesimony, the DOE Consultant Psychiatrist stated that although he considered the alleged 1992
arrest in making his diagnods, its asence would not have changed the diagnods of acohol
Ogpandencead early full remission. TR a 34. Under these circumstances, | will not consider the
dleged 1992 arrest in making my determination in this metter.



individud. It is designed to protect nationd security interests. The hearing is "for the purpose of affording the
individua an opportunity of supporting his digibility for access authorization." 10 C.F.R. § 710.21(b)(6). The
individua must come forward a the hearing with evidence to convince the DOE that restoring his access
authorization "would not endanger the common defense and security and would be clearly consstent with the
national interest." 10 C.F.R. § 710.27(d). Personnel Security Review (Case No. VSA-0087), 26 DOE
1 83,001 (1996); Personnel Security Hearing (Case No. VS0O-0061), 25 DOE 82,791 (1996), aff'd,
Parsonnel Security Review (VSA-0061), 25 DOE 183,015 (1996). Theindividud therefore is afforded a full
opportunity to present evidence supporting his digibility for an access authorization. The regulations a Part 710
aedrated 0 asto permit the introduction of a very broad range of evidence at personnd security hearings. Even
appropriate hearsay evidence may be admitted. 10 C.F.R. § 710.26(h). Thus, by regulation and through our
own case law, an individud is afforded the utmost latitude in the presentation of evidence which could mitigate
Security concerns.

Nevertheless, the evidentiary burden for the individud is not an easy one to sustain.  The regulatory standard
imdies that there is a presumption againgt granting or restoring a security clearance. See Department of Navy
v. Egan, 484 U.S. 518, 531 (1988) ("cdearly conagtent with the nationa interest” standard for the granting of
security clearances indicates "that security determinations should err, if they mugt, on the sde of denids’);
Dorfmont v. Brown, 913 F.2d 1399, 1403 (9th Cir. 1990), cert. denied, 499 U.S. 905 (1991) (strong
presumpion againgt the issuance of a security clearance). Consequently, it is necessary and appropriate to place
the burden of persuasion on the individua in cases involving nationa security issues. In addition to his own
testimony, we generdly expect the individua in these cases to bring forward witness testimony and/or other
evidence which, taken together, is sufficient to persuade the Hearing Officer that restoring access authorization
is clearly conggtent with the nationd interest. Personnel Security Hearing (Case No. VSO-0002), 24 DOE
182,752 (1995); Personnel Security Hearing (Case No. VSO-0038), 25 DOE 1] 82,769 (1995) (individua
faled to meet his burden of coming forward with evidence to show that he was rehabilitated and reformed from
acohol dependence).

B. Bassfor the Hearing Officer's Decison

Inpersonnd security cases under Part 710, it ismy role as the Hearing Officer to issue a decison as to whether
granting an access authorization would not endanger the common defense and security and would be clearly
conagtent with the national interest. 10 C.F.R. § 710.27(a). Part 710 generdly provides that "[t]he decison as
to access authorization is a comprehensive, common-sense judgment, made after consderation of dl rdevant
irfamnetion, favorable and unfavorable, as to whether the granting or continuation of access authorization will not
endanger the common defense and security and is clearly consstent with the nationd interest.” 10 CFR. §
710.7(8). | must examine the evidencein light of these requirements, and assess the credibility and demeanor
of the witnesses who gave testimony at the hearing.



1. ANALYSIS
A. Criteria(h) and (j) Concerns

The DOE Consultant Psychiatrist’s May 2002 Report (the Report) recounts that the individud told the DOE
Comauitant Pyychiatrist at his March 2002 examination that for at least two years prior to his July 11, 2001 arrest
for larceny, he had a drained relationship with his wife due to his increased acohaol intake. He estimated this
intake to be as much as “one case [of beer] aday when | had the day off”. Report at 3. He admitted that he
wasinoxicatedon July 11, 2001 when he walked out of a grocery store without paying for what he was carrying.
Fdlonmng hisarest, he was taken to a hospital by family members where he underwent alcohol detoxification and
aher restimat. 1d. The DOE Conaultant Psychiatrist concluded that the individua displayed six of seven criteria
for acohol dependence in atwelve month period, when only three are needed for the diagnosis:

(1) Tolerance, . . . (The subject admitted to tolerance as he said only six beerswould get him
drunk in his twenties while it would take a case last year to get the same fedings) . . .

(@ Withdrawd, . . . (He demondtrated withdrawal effects when at his brother’s house and in the
hospita in July 2001 when he was forced to stop drinking.) . . . (He admitted to drinking “eye
openers’.)

(3) Alcohal is often taken in larger amounts or over a longer period than was intended. (He
admitted often drinking more than he intended to drink last year.)

(@ Theeis a persstent desire or unsuccessful efforts to cut down or control acohol use (He did
want to cut down and tried to cut back on hisacohol use)

(5) A great ded of time is spent: (1) in activities necessary to obtain dcohal (e.g., driving long
distances), (2) in drinking acohol, or (3) in recovering from the effects (He described how he
woud hide his beer in the basement and crush the cans so he could dispose of them in one sack
without his family knowing.)

(6) Important socia, occupational, or recreationd activities are given up or reduced because of
acohol use

(7) Alcohal use is continued despite knowledge of having a persistent or recurrent physical or
psychologica problem that is likely to have been caused or exacerbated by dcohal . .. (The
subject continued drinking acohol despite knowing of it causing a continuing problem between
him and hiswife)

Report at 4-5. He dso found that the individua’ s a cohol dependence had included physiological dependence.
He found the individud to be in early full remisson based on his examination and the individua’ s Satement that
he had not consumed acohol since July 11, 2001. His evauation is well supported and based on a full ad
professond assessment of the individud’ s persondity, medica condition, and case hitory.

In the adminigtrative review process, the Hearing Officer has the respongbility for making theinitia decison as
to whether an individua with acohol and/or drug problems has exhibited rehabilitation or reformation. See 10
C.F.R. 8§ 710.27. The DOE does not have a set policy on what constitutes



rehabilitation and reformation from substance abuse, but instead makes a case-by-case determination based on
theavalddeevideance Hearing Officers properly give agreet ded of weight to the expert opinions of psychiatrists
and other mental hedlth professionds regarding rehabilitation and reformation. See, e.g., Personnel Security
Hearing (Case No. VSO-0027), 25 DOE { 82,764 (1995) (finding of rehabilitation); Personnel Security
Hearing (Case No. VSO-0015), 25 DOE {82,760 (1995) (finding of no rehabilitation).

i. The Individud’s Abstinence

AttheHeaing, the individua tetified that he has abstained from consuming acohol since July 11, 2001, and that
he has committed himsdf to maintaining abstinence from adcohal in the future. TR a 76-77. Clealy, a
commitment to maintaining abstinence from acohal is a necessary requirement for the individud to show
rehabilitation from his “Alcohol Dependence’ diagnoss. As discussed below, | find that the individud has
damondrated that he has refrained from consuming acohol since July 12, 2001, and has committed himself to a
program aimed at supporting his ongoing sobriety.

The individud tedtified that he decided to abstain from consuming any acohol immediately after his arrest for
larcary on July 11, 2001. On Jduly 12, 2001, he admitted himself into alocal medical center to get trestment for
his dcoholian. TR a 56. He was evauated by a saff psychiatrist (the Staff Psychiatrist), who diagnosed him
asaUfaing from acohol dependence. He completed an intensive, Sxty hour outpatient trestment program at this
fadlity, and has followed up with regular visits to the Staff Psychiatrist, who he now sees every other month. TR
a59-60. Following the outpatient trestment, the individua attended Alcoholics Anonymous (AA) meetings for
adhattime butgae it up because “it just wasn't anking in.” TR at 81. However, a his March 2002 evauation,
the DOE Consultant Psychiatrist advised the individua to attend AA mestings and to get an AA sponsor. The
indvidLel aded on this advice, and has attended AA weekly since March 2002, except for three occasions when
hehed scheduling conflicts. TR at 83. In about October 2002, he obtained an AA sponsor (the AA Sponsor).
TR at 86.

Ascoarobordive support for  his continuing abstinence, the individua presented the testimony of hiswife, the AA
Sponsor, and a friend. Hiswife tedtified thet she has been married to the individud for over fifteen years. She
indicated that she and the individual XX XX XXX XXX XXX XXXXXX
XXX XXKAKXXXKXHKHKHKHKK XX XX XXX XXX XXX XX XXX X, She confirmed the individud’ s Satements
to the DOE Consultant Psychiatrist and his testimony &t the hearing that they had experienced marita problems
in the two years prior to his July 2001 arrest, although she was not aware at that time of hisincreased drinking.

| didn't know what was wrong. | just knew it was a negative feed. [The individua] was
withdrawn and withdrawing, and the more I’d try to find out what was going on, he would
withdraw further; and it got to the point where | quit asking, you know. | didn’t know what to
do. | didn’t know what was wrong.

TRa 113, She dtated that her lack of awareness of his problem drinking was because they worked on different
shifts and he would be & home while shewasworking. TR a 112. At thetime of his



arrest in July 2001, they had a frank discussion about his acohol problem, and she encouraged him to enter a
treetment program. She has participated in some of the sessons with the Staff Psychiatrist. TR at 122. She
tedtified that her awareness of his past drinking patterns and their improved communication makes her confident
thet heis maintaining his sobriety.

| started looking around [for hidden acohol]. | lifted blankets under stairs and | was more
agoressive originaly a making sure there wasn't any -- because | didn’t know he was hiding it,
so | started looking for it. But I think most Sgnificantly is his interactions with me and our
openness. There was no talking about it before, but there isnow. So that’s how I’'m confident
that it's going the way he saysit'sgoing.

TR at 120. She tedtified that snce July 2001, she has observed no signs or indications that the individua may
have resumed drinking, and that she believes that he is genuingly and actively participating in AA. TR a 123.
She states that they keep no dcohol in ther home TR a 125, Fndly, she tedified
XXXX KX XX XX XX XX XX XXX XXX XX she would fed obligated to report the individua if she discovered
that he had resumed drinking acohol. However, sheis completey confident thet he will maintain his sobriety.
TR at 130-131.

Treindividud’s AA Sponsor testified at the hearing that he has been the individuad’s AA sponsor for more than
three months and has observed the individud attending AA meetings on a weekly basis since March or April
2002, whentheindividua resumed atending AA meetings on the advice of the DOE Consultant Psychiatrist. TR
at 92. He further stated that the individua seemed sincere and genuine in his participation & mestings, thet his
commitmant tothe AA program appeared to be growing, and that he was not aware of any information suggesting
that the individua had consumed acohol snce July 2001. TR a 86-94.

Tre individud’ s friend testified that he has known the individua as a co-worker for more than twenty years and
that they have been socid friends for about twelve years. He testified that he and the individua get together
socidly at least three times amonth to go fishing and bowling, or to dineout. He described the individud asa
close and supportive friend. Asaconfidant of the individua, he believes that the individua probably would tell
him if he were to resume drinking. TR at 110. Hetedtified thet the individua has assured him that he has not
conaumed dcohol since July 2001 and that he believes the individua istdling the truth. He stated that he has not
witnessed the individua consume acohol during thet period. TR at 109-110.

The Staff Psychiatrist did not testify at the hearing due to a sudden illness. Instead, the individua’s counsd
submitted a signed declaration from the Staff Psychiatrist dated February 26, 2003. He acknowledges that the
individud completed a 60 hour outpatient trestment and rehabilitation program in early November, 2002. He
states that he continues to treet the individua and last examined him on January 20, 2003. With respect to the
individud’ s ongoing rehabilitation efforts, the Staff Psychiatrist dates that:



To the best of my knowledge and belief, based on representations by [the individud] and his
FoouE. .., ad on my persona examinations and obsarvations of him, [the individud] has totally
abstained from the use of acohol since July 11, 2001.

To the best of my knowledge and belief, based on representations by [the individud], [the
indvidlAl] has been attending Alcoholics Anonymous meetings on aregular (weekly) basis since
August 2001, with the exception of an gpproximate four month period from December 2001
through March 2002. He currently has an AA sponsor and states that he intends to continue to
participate in AA meetings indefinitely.

Declaration of Staff Psychiatrist at 1-2.

| find that the individua has provided sufficient corroboration to support his assertion that he has not consumed
doohd ance July 12, 2001. The evidence he has submitted concerning his outpatient trestment program and his
ongoing, active involvement in AA is supportive of his assartions of abstinence, and indicates to methat heis
siody committed to maintaining his sobriety . The testimony presented by the individud’ s wife convinces me
that she is actively assgting him with his rehabilitation efforts. | dso am convinced that she understands the
importance of her hushand’ s ongoing abstinence as a condition for the restoration of his access authorization.

Accordingly, | conclude that individua has abstained from acohol from July 12, 2001 until the February 2003
hearing, a period of just over nineteen months.

il. TheIndividud’s Progress Towards Rehabilitation

Asdf thedate of the Hearing, | find that there has been sufficient time to fully mitigate the concerns raised by the
individud’s prior consumption of acohol and his diagnosis of Alcohol Dependence. In his May 2002 Report,
the DOE Corauitant Pyychiatrist stated that at the time of his March 2002 examination, the individud wasin “early
ful ramisgon” from his condition of Alcohol Dependence but even though he had completed an acohol trestment
program and abstained from a cohol for approximately eight months, he was not yet rehabilitated. Report &t 9.
Atthet examination, the DOE Consultant Psychiatrist advised the individua concerning his ongoing rehabilitation
efforts.

[the individua] does not now attend AA or have a follow-up gppointment with his doctor. |
expressed to the subject my opinion that he follow up on a regular bass with [the Staff
Psydhiatrid] about every two months and return to AA on aweekly basis. | suggested that these
would give him a more secure “safety net” should stress in his life tempt him to go back
aoohal.

Reporta 9. Thetestimony a the hearing convinces me that the individua immediately adopted these suggestions.
Inthe May 2002 Report, the DOE Consultant Psychiatrist also outlined the following two courses of trestment
that would provide adequate evidence of rehabilitation.



(1) Produce documented evidence of atendance at Alcoholics Anonymous for aminimum of 150
hours with a sponsor, at least three times aweek, for aminimum of one year and be completely
abgtinent from acohol for a minimum of one year following the completion of this program; i.e,
two years of abstinence; or,

(2) Satidactorily complete a minimum of 50 hours of a professonaly led, substance abuse
treatment program, for a minimum of six-months, including what is caled “aftercare’” and be
compleidy abstinent from acohol for aminimum of one and one-hdlf years following completion
of this program; i.e., two years of abstinence.

Any future resumption of drinking acohol would be evidence that the subject is not showing
adequate evidence of rehabilitation.

Report a 9-10. At the Hearing, the DOE Consultant Psychiatrist listened to the testimony of the individua and
his witnesses concerning his rehabilitation activities. After ligening to this testimony, the DOE Consultart
Psychiatrist concluded that the individua had now shown adequate evidence of rehabilitation.

Yauknow, | think [the individual] deserves ared congratulaions. | think heis showing adequate
reformation and rehabilitation. | think that continuation with AA iswel worthwhile. [HE 5| got
aserious disorder that's a lifetime disorder and vigilance is warranted.

TRa 132 Hethen explained why he believed that nineteen months rather than two full years of abstinence was
adequate evidence of rehabilitation in this case.

He's got enough support in hislife that | think his chances are quite good for remaining acohol-
free. And | think that initidlly saying two years -- theré's nothing meagic about that.
Circumstances now, | think, lead me to the opinion that he is on his way to adequate -- he' sin
fact there to adequate reformation and rehabilitation.

TR at 132-133. In his Declaration, the Staff Psychiatrist aso finds that the individua “meetsthe DSM-IV-TR
criterion for the diagnosis of acohol dependence in sustained full remission, and that there is adequate evidence
of [theindividua’ 5] rehabilitation and/or reformation.” Declaration & 2.

Asl gated above, the DOE makes a case-by-case determination concerning rehabilitation or reformation based
antheavalable evidence, with substantial consideration afforded to the expert opinions of psychiatrists and other
mental hedlth professonals. In the present case, | am persuaded that the individua has completed an acohol
treiment program, is engaged in an after-care program with the Staff Psychiatrist, has developed a commitment
tothe AA program, and has maintained his abstinence from acohol for nineteen months. Based on these findings
andonthegainiors of the DOE Consultant Psychiatrist and the Staff Psychiatridt, | find thet there is now sufficient
rehabilitation to mitigate the DOE's security Criteria (h) and (j) concerns regarding his diagnosis of acohol
dependence.



B. Criterion (I) Concerns

With respect to Criterion (1), the Notification Letter finds that information in its possesson indicates that the
indvidLel hesengaged in unusua conduct or is subject to circumstances which tend to show that heis not honest,
reliable, or trustworthy; or which furnishes reason to believe that he may be subject to pressure, coercion,
edloitation, or duress which may cause him to act contrary to the best interests of the nationa security. Inthis
regard, the Notification Letter states that

During a persond security interview (PSl) conducted with [the individual] on September 13,
2001, headmitted that he was arrested on July 11, 2001, for Larceny, and this incident occurred
whilehewas intoxicated. He states that he drank 12-15 beersin afour-hour period, then drove
himsdf to the grocery store.

The cited arrest and decision to drive while under the influence clearly resulted from the individud’s untreated
doohol dependence. As discussed above, the individud is currently abstaining from acohol and is rehabilitated
from his diagnosis of acohol dependence. At the Hearing, the DOE Security Specidist testified that since the
underlying cause of these Criterion (1) concerns was the individua’s acohol dependence, his mitigation of his
acohol problem would aso mitigate the Criterion (1) concerns. TR at 19. | concur in thisopinion. | therefore
find that the Notification Letter’s Criterion (1) concerns are based entirely upon the Criteria (h) and (j) concern
of acohol dependence which the individua has now mitigated.

IV.CONCLUSION

For the reasons et forth above, | find that the individua suffers from acohol dependence within the scope of
Griteria(h) and (j) which has caused related Criterion (1) concerns. Further, | find that this derogatory information
under Criteria (h), (j) and (I) now has been mitigated by sufficient evidence of rehabilitation. Accordingly, after
cosdaingdl the relevant information, favorable or unfavorable, in a comprehensive and common-sense manner,
I conclude that the individual has demondtrated that restoring his access authorization would not endanger the
common defense and would be clearly consstent with the nationd interest. It therefore is my conclusion that the
individual's access authorization should be restored. The parties may seek review of this Decision by an Appedl
Panel under the regulation set forth a 10 C.F.R. § 710.28.

Kent S. Woods
Hearing Officer
Office of Hearings and Appeds

Date: April 23, 2003



