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|. Introduction

The ad hoc Energy Contractors Price-Anderson Group (the Group) is submitting the reply
comments herein in response to various comments submitted to the U.S. Department of Energy (DOE or
the Department) on its Federd Register "Notice of Inquiry concerning preparation of report to Congress
onthePrice-Anderson Act” (Notice) of December 31, 1997. 62 Fed.Reg. 68272. Such Noticeindicated
additional comments could be filed to reply to origind comments concerning the continuation or
modification of the provisons of the Price-Anderson Act (the Act). The Group's origina commentswere
filed on January 30, 1998; and, dong with 28 others, have been made available on the Internet by the
Department. The Notice indicated the dialogue is to assist the Department in preparation of a report on
the Act to be submitted to Congressby August 1, 1998, asrequired by Section 170p of the Atomic Energy
Act (AEA).

The ad hoc Energy Contractors Price-Anderson Group is composed of:

Bechtel Nationd, Inc.
BNFL, Inc.
BWX Technologies, Inc.
Duke Engineering & Services, Inc.
Fluor Corporation
Johnson Controls World Services Corporation
Newport News Nuclear divison
of Newport News Shipbuilding and Dry Dock Company
Nuclear Fuel Services, Inc.
Raytheon Engineers & Congtructors, Inc.
Stone & Webster Engineering Corporation

As indicated in the Group's origind comments, each member of the Group has a vitd interest in
continuationof the nuclear hazardsliability coverage provided by the Price-Anderson Act, either asaDOE
prime contractor, subcontractor or supplier covered by one or more nuclear hazardsindemnity agreements
entered into under the Act.

The overwhelming mgority of comments posted on the Internet to date support the Group's
positionthat Price-Andersonindemnity system should be continued in substantidly its present form beyond
Augus 1, 2002 to ensure protection of the public and furtherance of DOE's statutory missonsin research
and devel opment, production, environmental restoration and waste management, defenseand other nuclear
fidds. Sgnificantly, Price-Anderson extensonwas supported not only by other DOE contractors, but by
every State and local government that submitted comments, as well as by the Western Interstate Energy
Board, the Association of American Railroads, and the United States Enrichment Corporation. Two
environmenta groups and one individua opposed extension, but did not explain how the public would be
better protected in its absence.



Asdated inthe Group'soriginal commentsand severa others, Price-Anderson's statutory scheme
of indemnification and/or insurance has been intended to ensure the availability to the public of adequate
fundsin the event of acatastrophic, yet unlikely, nuclear accident. Other benefitsto the public include such
features as emergency assstance payments, consolidation and prioritizetion of clams in one court,
channding of liahility through the "omnibus' feature (permitting a more unified and efficient gpproach to
processing and settlement of claims), and waivers of certain defenses in the event of a large accident
("extraordinary nuclear occurrence”) (providing atype of "no-fault" coverage).

The comments submitted to the Department confirm that, without the Price-Anderson system's
indemnification and limitation on ligbility, private industry would be very rductant to do even vitd nuclear
businesswithDOE. Privateinsurance, evenif avallablefor somerisks, would not protect againgt dl nuclear
hazards (especidly when they involve work a older government facilities), currently is limited to $200
million, and would not be cogt-effective.

Comments of other contractors, four county governments and the railroads support the Group's
positionthat there should not be any coverage exception tied to such legdly imprecisetermsas ™ gross negli-
gence' or "willful misconduct.” The Group reiteratesthat, if the Price-Anderson Act were amended to add
such exclusions, contractors would have to assume they essentidly would have no nuclear hazardsliability
coverage.

Inshort, the Group has not found anything in the comments of others submitted to the Department
that would cause it to change its positions, as stated in its origind comments of January 30, 1998.

II. Reply To Responses To DOE List of Questions

The DOE Noticecontained alist of questionsrepresenting the Department's” ... preliminary attempt
to identify potentia issues that might arise in responding to the section 170p. mandate that DOE report
“concerning the need for continuation or modification of the provisions of [the Act] taking into account the
condition of the nuclear industry, availability of private insurance, and the state of knowledge concerning
nuclear safety at that time, among other relevant factors™ 62 Fed.Reg. at 68276-68278. The Group's
reply comments on the responses submitted by others to DOE's specific questions (or the issues they
rased) are asfollows:

1. Should the DOE Price-Ander son indemnification be continued without modification?
Asstated, supra, the overwhe ming mgjority of commentsfiled to date support the Group'sposition
that Price-Anderson indemnity system should be continued in substantidly its present form beyond August
1,2002. See, e.g., comments of Battelle Memorid Ingtitute (Jan. 27, 1998); Clark County, Nevada (Jan.
29, 1998); State of Nevada (Jan. 30, 1998); and Lincoln County and City of Cdiente, Nevada (Jan. 30,
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1998). The very few comments that opposed extension did not explain how the public would be better
protected in the absence of the Price-Anderson Act.  See comments of Abby Johnson (Jan. 28, 1998);
North American Water Office (Jan. 30, 1998); and Environmental Codlition onNuclear Power (Jan. 29,
1998).

As addressed in more detail in reply comments on Questions 13, 16, 18, 19, 20, 21 and 22, there
was generd support by other commenters on the Group's recommendations that the DOE Report to
Congress urge afew modifications or darificationsto improvethe Act further. For example, thisincluded
increasing the $100 million limit set in 1962 for nuclear incidents outside the United States (Question 13),
and making it apply in more circumstances (Question 20). Additiondly, other commenters echoed the
Group's postionsthat the Act'sapplicability to DOE "cooperative agreements’ and "grants’ (Question 16),
wadte stes (Question 18), "mixed waste" (Question 19), the United States"territorial sed’ (Question 21),
and the United States "exclusive economic zone' (Question 22) should be clarified.

2. Should the DOE Price-Anderson indemnification be eiminated or made discretionary with
respect to all or specific DOE activities? If discretionary, what procedures and criteria should
be used to determine which activitiesor categoriesof activities should receive indemnification?

Other commenters supported the Group's position that DOE Price-Andersonindemnification for
nuclear hazards should not return to being discretionary. See, e.g., comments of Univergties Research
Association, Inc. (Jan. 30, 1998); Southeastern Universities Research Association, Inc. (Jan. 1998); Inyo
County, Nevada (Jan. 30, 1998); Lincoln County and City of Cdiente, Nevada (Jan. 30, 1998); TRW
Environmental Safety Systems, Inc. (Jan. 30, 1998); Lockheed Martin Corporation (Jan. 30, 1998);
Univeraty of Chicago (Jan. 30, 1998); and Princeton University (Jan. 29, 1998). No arguments were
presented for making Price-Anderson indemnification discretionary.

One commenter (OHM Remediation Services Corp. (Jan. 30, 1998)) sated that, if indemnification
is made discretionary, activities pursuant to contracts entered into prior to modificationsto the Act should
continue to receive indemnification. The Group's position is that dl DOE exigting contracts containing the
mandatory nuclear hazards indemnification agreement are clear that the provison not only gpplies during
the entire term of the contract, but explicitly survives the completion, termination or expiration of the
contract. See DEAR 8952.250-70(g) (providing for the continuity of DOE obligations).

3. Should there be different treatment for " privatized arrangements’ (that is, contractual
arrangementsthat arecloser to contractsin theprivatesector than thetraditional " management
and operating" contract utilized by DOE and its predecessor ssncetheManhattan Project in the
1940's)? Privatized arrangements can include but are not limited to fixed-priced contracts,
contracts whereactivity isconducted off aDOE site, contractswher eactivity isconducted at the
contractor's facility located on a DOE dite, or contracts where a contractor performsthe same
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activity for DOE asit doesfor commercial entitiesand on the sameterms.

Other comments supported the Group's position that there should not be different Price-Anderson
trestment for "privatized arrangements' being contemplated by DOE. See, e.g., commentsof Allied-Signd,
Inc. (Jan. 30, 1998); United States Enrichment Corporation (Jan. 30, 1998); Western Interdtate Energy
Board (Jan. 30, 1998); Lincoln County and City of Caliente, Nevada (Jan. 30, 1998); L ockheed Martin
Corporation (Jan. 30, 1998); and Churchill County, Nevada (Jan. 30, 1998). The Lincoln County and
City of Caliente comments cited in particular activities occurring "off-gte," such as transportation and
intermodal operations. The comments of the Environmenta Coalition on Nuclear Power (Jan. 29, 1998)
predictably stated that al on- and off-site contractual arrangements should have no Price-Anderson
coverage (again without explaining how the public would be better protected).

Asthe Group stated in its origina comments, the work under privatized arrangements still will be
done for the benefit of the Government, and presumably would cost moreif contractors had to self-insure
or purchase private insurance (if even available). Public protection would be decreased without Price-
Anderson coverage.

4. Should there be any change in the current system under which DOE activities conducted
pursuant to an NRC license ar e cover ed by the DOE Price-Ander son indemnification, except in
stuations wher e NRC extends Price-Ander son cover ageunder theNRC system? For example,
(2) should the DOE Price-Ander son indemnification always apply to DOE activities conducted
pursuant to an NRC license or (2) should the DOE Price-Ander son indemnification never apply
to such activities, even if NRC decides not to extend Price-Ander son cover age under the NRC
system?

Other comments supported the Group's position that there should not be any changein the current
systemunder which DOE activities conducted pursuant to an NRC license are covered by the DOE Price-
Anderson indemnification. See, e.g., comments of Kaiser-Hill (Jan. 28, 1998); Clark County, Nevada
(Jan. 29, 1998); Universties Research Association, Inc. (Jan. 30, 1998); Lincoln County and City of
Cdiente, Nevada(Jan. 30, 1998); TRW Environmenta Safety Systems(Jan. 30, 1998); L ockheed Martin
Corporation(Jan. 30, 1998); University of Chicago (Jan. 1998); and Princeton University (Jan. 29, 1998).
No commentswere presented for eiminating Price-Anderson coveragewherethe DOE activity isregulated
by NRC.

The Kaiser-Hill comments suggested that the Price-Anderson reauthorization legidation "should
darify the scope of NRC regulation of activities on DOE dtes and dso make it clear that the NRC is
authorized to regulate activities on DOE stes”" The Group strongly disagrees with this statement. Price-
Andersonisnot the gppropriatelegidative vehiclefor Congressto addressthe extent, if any, towhichNRC
should be authorized to regulate nuclear activitiesat DOE Stes. Thismatter isbetter addressed in on-going
congderation of outsde safety regulation of DOE.



5. Should the DOE Price-Ander son indemnification continue to provide omnibus coverage, or
should it berestricted to DOE contractor sor to DOE contractor s, subcontractor s, and supplier s?
Should therebeadigtinction in cover agebased on whether an entity isfor-profit or not-for-profit?

Other comments supported the Group's position that DOE Price-Anderson indemnification should
continue to provide "omnibus' coverage, and there should not be a distinction in coverage based on
whether an entity is for-profit or not-for-profit. See, e.g., comments of Clark County, Nevada (Jan. 29,
1998); Western Interstate Energy Board (Jan. 30, 1998); UniversitiesResearch Association, Inc. (Jan. 30,
1998); Southeastern Universities Research Association, Inc. (Jan. 1998); Lincoln County and City of
Cdliente, Nevada (Jan. 30, 1998); Lockheed Martin Corporation (Jan. 30, 1998); University of Chicago
(Jan. 1998); Esmeralda County, Nevada (Jan. 20, 1998); Princeton University (Jan. 29, 1998); and
Minerd County, Nevada (Feb. 1998). The Lincoln County and City of Cdiente comments, for example,
observed that "omnibus' coverage dso protects state and local governments againgt any nuclear liability
they may have. No comments were presented for modifying Price-Anderson's "omnibus' coverage.

6. If the DOE indemnification were not available for all or specified DOE activities, are there
acceptable alternatives? Possible alter natives might include Pub. L. No. 85-804, section 162 of
the AEA, general contract indemnity, noindemnity, or privateinsurance. Totheextent possible
indiscussing alter natives, compar eeach alter nativetothe DOE Price-Ander son indemnification,
including oper ation, cost, coverage, risk, and protection of potential claimants.

Other comments supported the Group's position that, if the DOE Price-Anderson indemnification
were not avalablefor dl or specified DOE activities, there are no equivadent dternativesfor protecting the
public or covering contractors, subcontractors and suppliers. See, e.g., comments of Allied-Signd, Inc.
(Jan. 30, 1998); Univerdties Research Association, Inc. (Jan. 30, 1998); L ockheed Martin Corporation
(Jan. 30, 1998); University of Chicago (Jan. 1998); and Princeton University (Jan. 29, 1998). No
comments suggested a better dternative than DOE Price-Anderson indemnification.

The Lockheed Martin comments suggested that "...DOE should be more flexible in permitting
contractors to purchase insurance and should consider contractor proposals tailored to specific activities
performed under their contracts which might lend themselves to a combination of Price-Anderson
indemnification, Public Law 85-804, and insurance coverage. For example, enhanced coverage may be
required for foreign nuclear facility activities" The Group agrees that enhanced coverage is needed for
DOE's foreign nuclear facility activities, and tha DOE should show flexibility, where appropriate
(particularly in use of Public Law 85-804 for activities outsde the United States). However, the Group
strongly doubtsthat privateinsurance would be available or adeguate to cover nuclear risksassociated with
DOE contractsinsde or outside the United States or would be cost-effective for the Government. (The
reasons for these conclusions are described in detail in the Group's January 30, 1998 response to DOE
Question 11.)



7. Towhat extent, if any, would elimination of the Price-Ander son indemnification affect the
ability of DOE to perform its various missons? Explain your reasons for believing that
performance of all or specific activitieswould or would not be affected?

Other comments support the Group's position that elimination of the Price-Anderson indemnifi-
cation would adversdy affect the ability of DOE to perform its various missons. See, e.g., comments of
Universties Research Association, Inc. (Jan. 30, 1998); Southeastern Universities Research Association,
Inc. (SURA) (Jan. 1998); L ockheed Martin Corporation (Jan. 30, 1998); and University of Chicago (Jan.
1998). For example, the SURA comments observeit is very doubtful that any responsible organizations
would want to participate in DOE's mission without the protection afforded by Price-Anderson. Similarly,
the Univergty of Chicago comments state no company or non-profit inditution is in a position to risk its
continued existence by undertaking risk of lossof itsassets, which could put any organizationin bankruptcy.
(Indeed, the public would have less protection in a bankruptcy.)

8. Towhat extent, if any, would thedimination of the DOE Price-Ander son indemnification affect
the willingness of existing or potential contractorsto perform activitiesfor DOE? Explain your
reasons for believing that willingnessto undertakeall or specific activitieswould or would not be
affected?

Other comments support the Group's position (also stated in DOE's 1983 Report to Congress)
that there would be strong reluctance on the part of existing and potentia contractors to do any nuclear
business with the Department if DOE's authority to enter into Price-Anderson indemnity agreementswere
discontinued. See, e.g., comments of Battelle Memorid Ingtitute (Jan. 27, 1998); Kaiser-Hill (Jan. 28,
1998); Allied-Signd, Inc. (Jan. 30, 1998); OHM Remediation Services Corp. (Jan. 30, 1998); United
States Enrichment Corporation (Jan. 30, 1998); Universities Research Association, Inc. (Jan. 30, 1998);
TRW Environmenta Safety Systems, Inc. (Jan. 30, 1998); L ockheed Martin Corporation (Jan. 30, 1998);
and Univergty of Chicago (Jan. 1998). The University of Chicago, for example, explicitly statesit would
be unwilling to continue as contractor for Argonne Nationa L aboratory without acontinuation of the Price-
Anderson indemnity.

9. Towhat extent, if any, would thedimination of theDOE Price-Ander son indemnification affect
the ability of DOE contractors to obtain goods and ser vices from subcontractorsand suppliers?
Explain your reasonsfor believing that the availability of goods and services for all or specific
DOE activitieswould or would not be affected?

Other comments support the Group's position (again, aso stated in DOE's 1983 Report to

Congress) that, if DOE's authority to enter into Price-Anderson indemnity agreements were discontinued,
the strong reluctance on the part of existing and potentia contractors to do any nuclear business with the
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Department would extend down tier linesto subcontractors and equipment suppliers. See, e.g., comments
of Kaiser-Hill (Jan. 28, 1998); Allied-Signd, Inc. (Jan. 30, 1998); United States Enrichment Corporation
(Jan. 30, 1998); Univerdties Research Association, Inc. (Jan. 30, 1998); Southeastern Universities
Research Association, Inc. (Jan. 1998); TRW Environmental Safety Systems, Inc. (Jan. 30, 1998);
Lockheed Martin Corporation (Jan. 30, 1998); Universty of Chicago (Jan. 1998); and Princeton
University (Jan. 29, 1998). No comments to date suggest otherwise.

10. To what extent, if any, would the eimination of the DOE Price-Anderson indemnification
affect theability of claimantsto receive compensation for nuclear damageresulting from a DOE
activity? Explain your reasons for believing the ability of claimants to be compensated for
nuclear damage resulting from all or specific DOE activitieswould or would not be affected?

Other comments support the Group's position that the imination of the DOE Price-Anderson
indemnificationwould adversdy affect the ability of clamantsto receive compensation for nuclear damage
resulting fromany DOE activity. See, e.g., commentsof Allied-Signd, Inc. (Jan. 30, 1998); United States
Enrichment Corporation (Jan. 30, 1998); Universities Research Association, Inc. (Jan. 30, 1998); Lincoln
County and City of Caliente (Jan. 30, 1998); Lockheed Martin Corporation (Jan. 30, 1998); University
of Chicago (Jan. 1998); Esmeralda County, Nevada (Jan. 20, 1998); and Minera County, Nevada (Feb.
1998). Esmeralda County and Minerd County, for example, cited the fact that jurisdiction over caims
would be consolidated in the local U.S. Digtrict Court, as well the experience of areasonable process for
settling claims and an evacuation, such as occurred at Three Mile Idand. No comments to date suggest
otherwise.

11. What isthe existing and the potential availability of privateinsurance to cover liability for
nuclear damager esulting from DOE activities? What would bethe cost and the cover ageof such
insurance? Towhat extent, if any, would theavailability, cost and cover age be dependent on the
type of activity involved? To what extent, if any, would the availability, cost and coverage be
dependent on whether the activity was a new activity or an existing activity? If DOE Price-
Anderson indemnification were not available, should DOE require contractor sto obtain private
insurance?

Private nucleer liability insurancewould beanimpractica, moreexpensveand insufficient subgtitute
for Price-Anderson indemnification of DOE contractors, as confirmed by information provided by
American Nuclear Insurers (ANI) (Attachment B to the Group's January 30, 1998 comments). These
conclusions aso were supported by the comments of the Association of American Railroads (Jan. 1998);
United States Enrichment Corporation (Jan. 30, 1998); Lockheed Martin Corporation (Jan. 30, 1998);
and Univergity of Chicago (Jan. 1998).

The comments of the Environmenta Caodition on Nuclear Power (ECNP) (Jan. 29, 1998) state,
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"...absolutely DOE should requireal its contractors and their underlingsto obtain insurance.” At thesame
time, the ECNP admits that it does not have a "reliable answer to the first st of questions until the red
world market is put to thetest...." The Group submits that the letter from ANI (the only available private
insurer of nuclear risks in the United States) answers these questions about the availability and cost of
private insurance, and demongtrates that private insurance is not a viable dternative to DOE Price-
Anderson indemnification.

The comments of Marilyn Gayle Hoff (Jan. 27, 1998) state DOE contractors "can aso afford to
buy their own nudlear insurance," and should be required to "finance their own insurance.” Even if nuclear
ligbility insurance were available, DOE contractors would have to take any premiums they might pay into
account in the prices they charged the Government for their goods and services. Asstated in more detail
inthe Group's origina comments of January 30, 1998 (and DOE's 1983 Report to Congress), thiswould
be more expensive for the Government than continuing to sdf-insure.

12. Should the amount of the DOE Price-Ander son indemnification for all or specified DOE
activitiesinsgdethe United States (currently approximately $8.96 billion) remain the sameor be
increased or decreased?

The Group reiterates that current Price-Anderson amount of almost $9 hillion is adequate for the
reasons stated in the Group's January 30, 1998 comments. The Group disagrees with the comment of
Kaiser-Hill (Jan. 28, 1998) that the amount should be increased, "consistent with the results of a risk
andyss and a current ligbility protection andyss™ The Group dso disagrees with the comment of TRW
Environmenta Safety Systems Inc. (Jan. 30, 1998) that there is no exigting liability to date that "one can
cite or use as a gauge for the potentia liability that could result from, for example, anuclear incident." The
current limit of about $8.96 billion aready ismorethan an order of magnitude higher that the highest amount
DOE ever has paid under Price-Anderson since the statute was enacted in 1957 (i.e., the 1989 Fernald
sdttlement of about $73 million). Furthermore, it isimpractical and unnecessary to perform arisk analysis
for every DOE contract involving nuclear activities. Seethe Group'sorigina response of January 30, 1998
to DOE Question 2 (describing the pitfalls of DOE having to make determinations about whether a
particular activity presented a"subgtantid” nuclear risk prior to the 1988 Amendment Act).

The Clark County, Nevada comments (Jan. 29, 1998) suggest that, since the figure was st in
1988, it may need to be adjusted for inflation. Similar comments were made by Universities Research
Association, Inc. (Jan. 30, 1998) and the State of Nevada (Jan. 30, 1998). Under Section 15 of the 1988
Price-Anderson Amendments Act, Pub.L. No. 100-408, 815; 102 Stat. 1078 (codified at 42 U.S.C.
§2210(t)), thelimit of liability dready issubject to inflation indexing not lessthan every five yearsbased on
the Consumer Price Index (CP1). The current figure originaly set by Congressin 1988 reflectsan inflation
adjugment of 19.9 percent madein 1993 to reflect the changein the CPI from August 1988 through March
1993. See 58 Fed.Reg. 42851 (Aug. 12, 1993). Another inflation adjustment is duein August 1998.
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Additiondly, the Group reiterates that, if an accident were so large as to exceed the statutory
indemnity ceiling, Congress first recognized in 1957 it would be capable of legidating additiona funds.
Indeed, the Act specificaly has provided since 1975 that, in the event of a nuclear incident involving
damages in excess of the gatutory limitation on liability, Congress will thoroughly review the particular
incident and take whatever action is deemed necessary and appropriate to protect the public from the
consequencesof adisaster of such magnitude. 42U.S.C. §2210(€)(2). Thisprovision, dongwith periodic
inflation indexing, makes it unnecessary to increase the current amount.

13. Should theamount of the DOE Price-Ander son indemnification for nuclear incidentsoutside
the United States (currently $100 million) remain the same or be increased or decreased?

The Group'sorigina commentsof January 30, 1998 stated theamount of the DOE Price-Anderson
indemnificationfor nuclear incidents outside the United States (currently $100 million) should be increased
to a least $500 million. The Universty of Chicago (Jan. 1998) called the current amount "grosdy
inadequate,” and said it should be increased without suggesting a specific figure. Lockheed Martin
Corporation (Jan. 30, 1998) suggested the figure should be increased to the same or higher levels asthat
of guiddines set forth under the various international conventions for addressing civil liability for nuclear
damage. Thelatter would be consstent with the Group's suggestion of $500 million. Asindicated in the
Group'sorigind comments, under both the 1997 Protocol to Amend the 1963 Vienna Convention on Civil
Lighility for Nuclear Damage and the Convention on Supplementary Compensation for Nuclear Damage,
the minimum national compensation amounts are 300 million Speciad Drawing Rights (SDRs). (1 SDR =
about $1.4.)

14. Should the limit on aggregate public liability be eliminated? If so, how should the resulting
unlimited liability be funded? Doestherationale for thelimit on aggregate public liability differ
depending on whether the nuclear incident results from a DOE activity or from an activity of a
NRC licensee?

No compelling reasons were given in any comments filed for diminating the limit on aggregate
public lighility. See also comments of Lockheed Martin Corporation (Jan. 30, 1998) and University of
Chicago (Jan. 1998).

15. Should the DOE Price-Ander son indemnification continue to cover DOE contractors and
other personswhen a nuclear incident resultsfrom their grossnegligence or willful misconduct?
If not, what would betheeffects, if any, on: (1) The operation of the Price-Ander son system with
respect to the nuclear incident, (2) other per sonsindemnified, (3) potential claimants, and (4) the
cost of the nuclear incident to DOE? To what extent isit possible to minimize any detrimental
effects on persons other than the person whose gross negligence or willful misconduct resulted
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in a nuclear incident? For example, what would be the effect if the United States gover nment
wer e given theright to seek reimbursement for the amount of the indemnification paid from a
DOE contractor or other per son whose gross negligence or willful misconduct causes a nuclear
incident?

Other comments support the Group's position that the Act should not be amended to provide for
an excluson or subrogation in cases of so-caled "gross negligence” or "willful misconduct.” See, e.g.,
comments of Battelle Memorid Ingtitute (Jan. 27, 1998); Kaiser-Hill (Jan. 28, 1998); Allied-Signd, Inc.
(Jan. 30, 1998); Association of American Railroads (Jan. 1998); United States Enrichment Corporation
(Jan. 30, 1998); Universities Research Association, Inc. (Jan. 30, 1998); Southeastern Universities
Research Association, Inc. (Jan. 1998); Lincoln County and City of Cdiente, Nevada (Jan. 30, 1998);
Lockheed Martin Corporation (Jan. 30, 1998); the University of Chicago (Jan. 1998); University of
Cdifornia (Jan. 30, 1998); Churchill County, Nevada (Jan. 30, 1998); Esmera da County, Nevada (Jan.
20, 1998); and Minera County, Nevada (Feb. 1998). The comments of Lincoln County and City of
Cdiente, for example, correctly observe that payments to victims could be delayed "while the DOE and
itscontractors argue over who wasresponsible” No compelling reasonswere givenin any commentsfiled
for creating an excluson or subrogation in cases of so-caled "gross negligence” or "willful misconduct.”

In sum, the Group reiterates that, if the Price-Anderson Act were amended to add some such
exduson, contractors would have to assume they essentidly would have no nuclear hazards liability
coverage.

16. Should the DOE Price-Anderson indemnification be extended to activities undertaken
pursuant to a cooper ative agreement or grant?

Other comments supported the Group's position that the DOE Price-Anderson indemnification
should be extended to activities undertaken pursuant to a" cooperative agreement” or "grant,” if not aready
covered. See, e.g., commentsof Clark County, Nevada (Jan. 29, 1998); Universties Research Associa
tion, Inc. (Jan. 30, 1998); Southeastern Universities Research Association, Inc. (Jan. 1998); Lincoln
County and City of Caliente, Nevada (Jan. 30, 1998); L ockheed Martin Corporation (Jan. 30, 1998); and
University of Chicago (Jan. 1998). No contrary comments were submitted.

17. Should the DOE Price-Ander son indemnification continueto cover transportation activities
under a DOE contract? Should coverage vary depending on factor s such asthetype of nuclear
material beingtransported, method of trangportation, and jurisdictionsthrough whichthematerial
isbeing transported?

The Group's origina comments of January 30, 1998 stated DOE Price-Anderson indemnification
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should continue to cover transportation activities under a DOE contract, indicating such is essentid for
public acceptance of DOE trangportation activities. Indeed, this conclusion is supported by the comments
filed by the State of Nevada (Jan. 30, 1998), severd locd governmentsin Nevada (i.e., Eureka County
(Jan. 29, 1998), Clark County (Jan. 29, 1998), Inyo County (Jan. 30, 1998), Lincoln County and City of
Cdliente (Jan. 30, 1998), Churchill County (Jan. 30, 1998), Esmerada County (Jan. 20, 1998), and
Minerd County (Feb. 1998)), and the Western Interstate Energy Board (Jan. 30, 1998). It also was
emphasized by the Association of American Railroads (Jan. 1998). No contrary comments were
submitted.

18. Towhat extent, if any, should the DOE Price-Ander son indemnification apply to DOE clean-
up sites? Should cover age be affected by the applicability of the Compr ehensive Environmental
Response, Compensation and Liability Act (CERCLA) or other environmental statutestoaDOE
clean-up site?

Other comments supported the Group's position that the DOE Price-Anderson indemnification
should fully apply to DOE clean-up sites, including those being remediated under the Comprehensive
Environmental Response, Compensation and Liability Act or other environmenta statutes applicableto a
DOE clean-up ste. See, e.g., comments of Clark County, Nevada (Jan. 29, 1998); OHM Remediation
Services Corp. (Jan. 30, 1998); United States Enrichment Corporation (Jan. 30, 1998); L ockheed Martin
Corporation (Jan. 30, 1998); and Univeraty of Chicago (Jan. 1998). No contrary comments were
submitted.

19. To what extent, if any, should the DOE Price-Anderson indemnification be available for
liability resulting from mixed waste at a DOE clean-up site?

Other comments supported the Group's position that the DOE Price-Anderson indemnification
should be available for lidbility resulting from "mixed waste' a aDOE cleen-up Ste. See, e.g., comments
of Clark County, Nevada (Jan. 29, 1998); United States Enrichment Corporation (Jan. 30, 1998); TRW
Environmenta Safety Systems, Inc. (Jan. 30, 1998); Lockheed Martin Corporation (Jan. 30, 1998); and
University of Chicago (Jan. 1998). No contrary comments were submitted.

20. Should thedefinition of nuclear incident be expanded to include occurrencesthat result from
DOE activity outside the United States where such activity does not involve nuclear material
owned by, and used by or under contract with the United States? For example, should DOE
PriceeAnderson indemnification be available for activities of DOE contractors that are
undertaken outside the United States for purposes such as non-proliferation, nuclear risk
reductionor improvement of nuclear safety? If so, should the DOE Price-Ander son indemnifica-
tion for these activitiesbe mandatory or discretionary?
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Other comments supported the Group's position that DOE Price-Anderson indemnification should
apply to activitiesof DOE contractorsthat are undertaken outside the United Statesfor important purposes
such as non-proliferation, nuclear risk reduction or improvement of nuclear safety. See, e.g., comments
of Battelle Memorid Indtitute (Jan. 27, 1998); United States Enrichment Corporation (Jan. 30, 1998);
Univergties Research Association, Inc. (Jan. 30, 1998); Southeastern Universities Research Association,
Inc. (Jan. 1998); Lockheed Martin Corporation (Jan. 30, 1998); University of Chicago (Jan. 1998); and
Univergty of Cdifornia (Jan. 30, 1998). No contrary comments were filed.

The Group wishes to comment on one point made by the Univergity of Cdifornia, i.e. that DOE
contract work abroad is "limited to a smal pool of contractors having the financia wherewithd to sdf-
insure againgt large losses.”  Indeed, precisaly the opposite appears to have beenthe casefor thelast few
years. Most of the contractors DOE has been using to do nuclear safety work abroad presumably areless
concerned about liability because they have few assets. Most well-capitalized companies have refused
to do such work without adequate liahility protection. The Group agrees with the University's satement
that revisng the Price-Anderson Act to fully indemnify overseas activities of government contractorswould
expand competition for such work. 1t aso would provide greater protection to victimsin the event of an
accident than they now would receive from essentidly judgment-proof contractors.

21. Isthereaneed toclarify what tort law applieswith respect to a nuclear incident in the United
Statesterritorial sea? Should the applicabletort law be based on state tort law?

The Group's comments indicated there should be some clarification asto whether or not State tort
law would apply in the United States "territorid sea” Essentidly the same point was made by the
comments of Lockheed Martin Corporation (Jan. 30, 1998) and the University of Chicago (Jan. 1998).
No contrary comments were filed.

22. Should the definition of nuclear incident be modified to include all occurrencesin the United
States exclusive economic zone? What would be the effects, if any, on the shipment of nuclear
material in the United States exclusive economic zone if such a modification were or were not
made? What would be the effects, if any, on the response to an incident involving nuclear
material in the United States exclusive economic zone if such a modification were or were not
made?

The Group's comments indicated it would be beneficid for nuclear incidentsin the United States
exclusve economic zone (EEZ) to be covered by Price-Anderson. Essentidly the same point was made
by the comments of the University of Chicago (Jan. 1998). No contrary comments were filed.

The comments of the United States Enrichment Corporation (Jan. 30, 1998) suggested that any
revison of the Price-Anderson Act to address nuclear incidents occurring in the EEZ should consider the
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manner in which the EEZ is treated in the Convention on Supplementary Compensation for Nuclear
Damage. The Group agrees with this suggestion.

23. Should the reliance of the Act on statetort law continuein itscurrent form? Should uniform
rules already established by the Act be modified, or should there be additional uniform ruleson
specific topics such as causation and damage? Describe any modification or additional uniform
rulethat would be desirable and explain the rationale.

The Group's origind comments of January 30, 1998 dtate reliance of the Act on State tort law
should continueinitscurrent form. The comments of Lockheed Martin Corporation (Jan. 30, 1998) made
the same point. This concluson aso appears to be supported by the comments of the Environmentd
Codlition on Nuclear Power (Jan. 29, 1998), which argue that Federa preemption over States and
municipdities isingppropriate.

The comments of Eureka County, Nevada (Jan. 29, 1998), on the other hand, suggest that, in the
case of nuclear waste transportation, the burden of proof should be on the government or utility to disprove
the claim. Thecommentsof the Western Interstate Energy Board (Jan. 30, 1998) and the State of Nevada
(Jan. 30, 1998) further suggest Congress should consider whether the Act should be amended to provide
auniform lega approach for establishing the causation of injuriesrelated to transportation of nuclear waste.
Smilaly, the comments of OHM Remediation Services Corp. (Jan. 30, 1998) suggest that Congress
should consider adopting an express statute of limitationsfor nuclear incidents. The Group submitsthat any
burden of proof, approach to causation, or statute of limitations should continue to be governed by
goplicable State tort law (except where certain waivers agpply in the case of an "extraordinary nuclear
occurrence' (ENO)). Theproposed changeswould require preemption of Statetort laws, acongtitutionally
permissible, but politicaly impractica, dternative rgjected by Congressin 1957 and again in 1966 when
the ENO provision was added to the Act. The ENO provison was adopted with use of waiversto avoid
Federa preemption. Thisremainsthe preferable approach.

24. Should the Act be modified to be consistent with thelegal approach in many other countries
under which all legal liability for nuclear damagefrom anuclear incident ischanneled exclusively
to the operator of afacility on the basis of strict liability? If so, what would bethe effect, if any,
on the system of financial protection, indemnification and compensation established by the Act?

The Group's origina comments of January 30, 1998 said the Act should not be modified to be
consgtent with thelegd approach in many other countries under which dl legd liability for nuclear damege
from a nuclear incident is channeled exclusively to the operator of afacility (i.e., lega channding) on the
basis of grict liability. The Group endorsesthefollowing comment made by the University of Chicago (Jan.
30, 1998) in response to this question: " Since such a proposa might be considered a radical change in
concept without genuine vaue added, we fear its consderation would detract from the basic purpose of
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extending the Act." It thus would be impractica to accept the suggestion of Esmeralda and Minerd
Counties, Nevada (Jan. 20, 1998) that dl legd liability be channeled to facility operators.

25. Should the proceduresin the Act for administrative and judicial proceedings be modified?
If s0, describe the modification and explain the rationale?

The Environmental Codlition on Nuclear Power (Jan. 29, 1998) suggested the procedures must
be reformed "to require the highest standards of impartidity and respect for thecitizens...." The comments
of Marilyn Gayle Hoff (Jan. 27, 1998) indicated that "friendlier state and local courts,” rather than Federa
courts should have jurisdiction over Price-Anderson claims. Without more specifics, the Group stands by
its original comments of January 30, 1998 that Stated the procedures in the Act for administrative and
judicid proceedings should not be modified. Consolidation of casesin one Federd court ispreferablefrom
the perspective of the efficient adminigtration of justice; and, particularly inthe case of DOE indemnification,
is congstent with long-standing Federd Government policies of restricting accessto the Federa Treasury
to Federal courts.

26. Should there be any modification in the types of claims covered by the Price-Anderson
system?

Theredtill areno gpparent reasonsfor any modification inthetypesof clamscovered by the Price-
Anderson system (other thanthe clarifications asto coverage for waste Sites and "mixed waste'" discussed
in response to Questions 18 and 19 in the Group's origind comments of January 30, 1998). The types of
dams mentioned in the comments of the Environmental Codition on Nuclear Power (Jan. 29, 1998) (e.g.,
delayed effects, such as latent cancers, and genetic defects and non-fata illnesses in addition to cancers
and leukemia) aready would be covered under the current provisions of the Act.

27. What modifications in the Act or its implementation, if any, could facilitate the prompt
payment and settlement of claims?

No comments have addressed any apparent reason for modificationsin the Act or itsimplementa
tion to facilitate the prompt payment and settlement of clams. Asstated in the Group's origind comments
of January 30, 1998, Section 170m of the Act aready contains sufficient provisons for payment of
immediate assstance following a nuclear incident (without even requiring the securing of releases from
clamants).

28. Should DOE continueto beauthorized toissuecivil penalties pursuant to section 234A of the
AEA? Should section 234A be modified to make this authority available with respect to DOE
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activities that are not covered by the DOE Price-Anderson indemnification? Should DOE
continue to have authority to issue civil penaltiesif the Act is modified to eliminate the DOE
Price-Ander son indemnification with respect to nuclear incidents that results from the gross
negligence or willful misconduct of a DOE contractor ?

Thisissue was addressed directly only by the Group's comments of January 30, 1998 and those
of Lockheed Martin Corporation (Jan. 30. 1998). Both conclude DOE should continue to have authority
to issue civil pendties pursuant to Section 234A, unless the Act is modified to diminate the DOE Price-
Andersonindemnification with repect to nuclear incidentsthat resultsfrom the " grossnegligence’ or "willful
misconduct” of a DOE contractor.

29. Towhat extent doesthe authority toissue civil penalties affect the ability of DOE to attain
safe and efficient management of DOE activities? Towhat extent doesthisauthority affect the
ability of DOE and itscontractor sto cooper ate in managing the environment, health, and safety
of DOE activitiesthrough mechanisms such asintegrated safety management? To what extent
does thisauthority help contain oper ating costsincluding thecostsof privateinsuranceif it were
to berequired?

This issue was addressed directly only by the Group's comments of January 30, 1998 and those
of Lockheed Martin Corporation (Jan. 30. 1998). Both essentidly say the extent to which the authority
to issue civil pendties affects the ability of DOE to attain safe and efficient management of DOE activities
and to cooperate in managing the environment, hedth, and safety of DOE activities through mechanisms
such asintegrated safety management remains to be demondtrated.

30. Should therecontinueto beamandatory exemption from civil penaltiesfor certain nonpr ofit
contractor s? Should theexemption apply tofor-profit subcontractor sand supplier sof anonpr ofit
contractor? Should the exemption apply to a for-profit partner of a nonprofit contractor?

The Group ill takes no pogition at this time on whether or not there should be a mandatory
exemption from civil pendties for certain nonprofit contractors.

31. Should DOE continue to have discretionary authority to provide educational nonpr ofit
ingtitutions with an automaticremission of civil penalties? If so, should theremission beavailable
wher e the nonpr ofit entity has a for-profit partner, subcontractor, or supplier?

The Group ill takes no postion at this time on whether or not DOE should continue to have
discretionary authority to provide educational nonprofit ingitutions with an automatic remisson of civil
pendlties.
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32. Should the maximum amount of civil penalties be modified? If so, how?

The Group reiterates there is no apparent reason for modifying the maximum amount of civil
pendties. No commenter has shown otherwise.

33. Should the provisonsin section 234A.c. concer ning administrative and judicial proceedings
relating to civil penalties be modified? If so, how?

The Group reiterates there is no gpparent reason for modifying the provisonsin Section 234A.c
concerning adminigtrative and judicid proceedings reating to civil pendties. No commenter has shown
otherwise.

34. Should there be any maodification in the authority in section 223.c. to impose criminal
penaltiesfor knowing and willful violations of nuclear safety requirementsby individual officers
and employeesof contractor s, subcontractor sand supplier scover ed by the DOE Price-Ander son
indemnification? Should this authority be extended to cover violations by persons not
indemnified?

The Group reiterates there is no gpparent reason for any modification in the authority in section
223.c to impose crimina pendties for knowing and willful violaions of nuclear safety requirements by
individud officersand employees of contractors, subcontractors and suppliers covered by the DOE Price-
Anderson indemnification. No commenter has shown otherwise.

I11. Reply to Miscellaneous Comments
1. Comments of North American Water Office

The comments of North American Water Office (Jan. 30, 1998) al appear to be addressed to
whether the Price-Anderson Act should continue to gpply to the "commercia nuclear industry.” These
comments have no relevance to the i ssues associated with whether Price-Anderson indemnification should
continue to apply to DOE contractors.

2. Consider ation of 1997 Conference on Vienna Convention
The comments of OHM Remediation Services Corp. (Jan. 30, 1998) state that the DOE Report

to Congress should address how the "[t]lwo nuclear liability agreements adopted at the 1997 Vienna
Conference’ will affect the Price-Anderson Act. Thisapparently isareferenceto 1997 Protocol to Amend
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the 1963 Vienna Convention on Civil Liability for Nuclear Damage and the Convention on Supplementary
Compensation for Nuclear Damage. These internationa instruments relate principdly to commercia
nuclear facilities, particularly nuclear power plants. They therefore have no relevance to the issues
associated with DOE indemnification of its contractors. There is no reason for them to be addressed in
DOE's forthcoming Report to Congress.

3. Formerly Utilized Sites Remedial Action Program

The comments of OHM Remediation Services Corp. (Jan. 30, 1998) state that the DOE Report
to Congress should address the transfer of DOE's Formerly Utilized Sites Remedial Action Program
(FUSRAP) to the U.S. Army Corps of Engineers (Corps). The apparent concern isthat the Corps does
not have statutory authority to enter into nuclear hazard indemnity agreements under the Price-Anderson
Act. Theissue of the jurisdiction of the Corpsis not anappropriate topic for DOE's Report to Congress
on extension of the Price-Anderson Act.

4. Private Independent Spent Fuel Storage I nstallation Coverage

The comments of the Western Interstate Energy Board (Jan. 30, 1998) take the position that the
Price-Anderson Act should be amended to make it clear that the Act's coverage will gpply to nuclear
incidents related to transportation or storage of radioactive waste to or from a private independent spent
fud sorage ingdlation. While such afacility probably would come within the jurisdiction of the Nuclear
Regulatory Commission, the Group agrees that independent spent fuel Storage ingtdlations should be
covered by the Price-Anderson Act.

5. " Solvency" of the Price-Anderson System

The comments of the Western Interstate Energy Board (Jan. 30, 1998) state that DOE's Report
to Congress should addressthefuture " solvency" of the Price-Anderson system in light of the current onset
of eectric industry restructuring across the nation and how the shutdown of nuclear power plants could
affect the Price-Anderson system. Price-Anderson coverage for nuclear power plantsis a matter within
the jurisdiction of the Nuclear Regulatory Commission, and therefore should not be addressed in the DOE
Report to Congress.

6. Use of the Term " Nuclear Incident"

The comments of the Environmental Coalition on Nuclear Power (ECNP) (Jan. 29, 1998) suggest
that "[a]ll DOE gtaff (and NRC and EPA and rest of the government's bureaucracy, not to mention the
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industry they supposedly regulate) should be required to spend an hour a day learning the dictionary
meaning of thewordsthey use." This colorful suggestion was prompted by ECNP's objection to theword
"incident,” as opposed to "accident,” to describe when nuclear damage claims are covered by Price-
Anderson. Had the ECNP followed itsown lexicographic advice, it would have discerned thet the Atomic
Energy Act'suseof theword "incident" actually providesgreater protectionto victimsof nuclear exposures
than use of the word "accident” would have. The word "incident” is more broadly defined to include an
occurrence of relatively minor sgnificance, whiletheword "accident” suggests an unforeseen happening or
an unexpected, unintentional, chance event. See, e.g., Webster's New World Dictionary of the American
Language (2d College Ed. 1970). Thus, theword "incident” inthe context of Price-Anderson affordsmore
protection for victims than would the word "accident.”

7. Criteriafor Extraordinary Nuclear Occurrence

The comments of Marilyn Gayle Hoff (Jan. 27, 1998) suggests that authority to declare an
"extraordinary nuclear occurrence’ (ENO) should be transferred to "abody of representative experts and
private citizens with no conflict of interest.” Determination asto whether an event wasaENO now would
be made by DOE under criteria established in writing and by rulemaking and published in the Code of
Federd Regulations. See 10 C.F.R. Part 840 and 42 U.S.C. 82014(j) (requiring DOE establish criteria
in writing setting forth the basis upon which an ENO determination shal be made).

The DOE ENO criteria set relaively low thresholds, which if found require a finding that a
particular event wasan ENO. When Congress adopted the ENO provision in 1966, it determined that the
waivers of defenses should not apply to dl "nucdear incidents' for fear of encouraging nuisance suits. See
Joint Committee on Atomic Energy Report September 16, 1966, Accompanying Bills to Amend Price-
Anderson Act, reprinted in Selected Materids on Atomic Energy Indemnity and Insurance Legidation,
93d Cong., 2d Sess. (Mar. 1974) at 308-311. Congress accepted the view that contractorsshould be able
to assert defenses permitted by State law in circumstances where the plaintiff's claim may be spurious. 1d.
at 309. Congressaso determined [ @] fter consderable sudy" that it was advisableto vest thethen Atomic
Energy Commission (now DOE) with authority to determine whether an ENO had taken place. The
Congressional Committee report said this decison rested in large measure on the difficulty of fixing a
definition which could be suitable for a wide variety of circumstances, and the need for gpplication of
informed judgment to the facts of a particular case. 1d. at 310.

The Congressiond Committee further observed that, absent an ENO determination, "...aclamant
would have exactly the same rights that he has today under existing law - including, perhaps, benefit of a
rule of gtrict liability, if applicable State law so provides. Thus, thishill in no way providesfor deprivation
of adamant's exiding rights” Id. The Group submits that the ENO provision strikes an gppropriate
balance, and should not be atered.
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V. Conclusons
For the reasons stated herein and in its comments of January 30, 1998, the ad hoc Energy
Contractors Price-Anderson Group again submits DOE should present to Congressareport that strongly

recommends continuation (with the modifications and clarifications stated earlier) of the nuclear hazards
ligbility protection provided by the Price-Anderson Act.

Dated: February 13, 1998

Respectfully submitted,

HARMON & WILMOT, L.L.P.
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