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Fredrick Abbott (the conpl ai nant or Abbott), appeals the di sm ssal
of his conplaint of retaliation filed under 10 C F. R Part 708, the
Departnent of Energy (DCE) Contractor Enpl oyee Protection Program
As explained below, | have determ ned that the dism ssal of the
conpl ai nt shoul d be sustained and the appeal deni ed.

| . Background

The conplainant is an enployee wth Wshington Savannah R ver
Conmpany (WBRC), which operates the DOE's Savannah River site
| ocated in Aiken, South Carolina. Pursuant to Part 708, on
April 13, 2006, he filed a conplaint of retaliation against WSRC
wi th the DOE' s Savannah River Operations Ofice. In his conplaint,
he describes two incidents of alleged retaliation for purported
protected disclosures, one in 2004 and the other in 2006.

The 2004 All eged Retaliation

The conpl ai nant stated that in May 2004 he nmade di sclosures to his
enpl oyer that involved violations of safety procedures, and
thereafter received an wunjustly |low performance review He
therefore filed a grievance agai nst his enployer. Accordingto his
conplaint, this matter was investigated by the WSRC enpl oyee
concerns program and thereafter he was asked what relief he would
like to resolve this matter. The conpl ai nant indicates that he
requested the follow ng renmedy to resolve this grievance: (1) that
he be transferred to a position not directly supervised by the
managenent involved in the disclosure matter; (2) that he be given
a fair performance evaluation that correctly reflected his work;
and (3) that since the original performance rating was tied to an
i ncentive bonus, that he be given the incentive bonus that equated
to his revised rating. The conpl ai nant does not believe that al



of these requests were correctly inplenented, and the issue was
never resolved to his satisfaction. He was dissatisfied with the
job transfer that he was given. He indicates that received a
“special awards” bonus of $300, which he believes was too low to
conpensate him fully for his reduced performance rating.
Nevert hel ess, he states that he decided to put this issue behind
himin order to mnimze the negative effect this “event” could
have on his career

The 2006 All eged Retaliation

The conpl ai nant i ndi cates that on January 15, 2006, he received his
“Personal Assessnent and Devel opnent Process” (PADP) and his “Non-
exenpt Eval uation Progrant (NEEP) rating. He states that the PADP
prai sed him but the NEEP gave hi monly an average rating, and that
WERC managenent coul d not expl ain the i nconsi stency. Based on this
purportedly inproperly | ow NEEP rating, Abbott filed his Part 708
conpl ai nt. He believed that the low NEEP rating indicated a
pattern of retaliation for the 2004 di scl osures.

On February 7, 2007, the Acting Director, Ofice of Cvil R ghts,
of the DOE s Savannah River Qperations Ofice dismssed the
conplaint for lack of jurisdiction or other good cause. The Acting
Director cited 10 CF.R § 708.17(c)(6), which provides in rel evant
part that dism ssal is appropriate if “Your enployer has nade a
formal offer to provide the renedy that you request in your
conplaint or a renedy that DOE considers to be equival ent to what
could be provided as a renedy under this regulation.” In this
regard, the Acting Director stated that WERC had nmade t he fol | ow ng
offer in settlenent of the conplaint: (1) to renove and destroy
Pages 1 of 2, and 2 of 2 of the “Individual Non-Exenpt Eval uation
Program (NEEP) Scoring Form” as well as your coments of
January 15, 2006, concerning the scoring, fromyour WSRC Per sonnel
File; (2) to grant you an interview for the next two First Line
Manager positions for which you neet the m ninumqualifications and
request consideration; and (3) to award you $500 (an anmount equal
to that given to those ranked 1-3 on the Individual NEEP Scoring
Form for the Radiol ogical Control I|Inspectors (RClI) group).

According to the dismssal letter, the conplainant rejected this
offer and stated that he would accept nothing but his own
settlenent terns as outlined in an e-mail of January 8, 2007.
According to the conplainant, these terns are as follows: (1) to
renmove and destroy pages 1 of 2, and 2 of 2 of the Individual Non-
Exenpt Evaluation Program (NEEP) Scoring form as well as ny
comments of January 15, 2006, concerning the scoring fromny WSRC



personnel file; (2) to provide me with a letter signed by WSRC
| egal counsel stating that the NEEP evaluation was deened
retaliatory, was not representative of ny performance, and was
renmoved for cause; and (3) to provide nme with a “Special Awards
Progrant bonus of $3,000 (the maxi mum anount avail abl e under this
program). In this regard, the conplainant states that in the 2004
gri evance proceedi ng described above, WSRC provided him with a
“Special Awards Progrant bonus of $300, the m ninmum bonus under
that program The conpl ai nant contends that since WSRC failed to
conply with all corrective actions it was supposed to take as a
result of the 2004 grievance process, he should now receive a
nmonet ary settl enent based on t he maxi nrumanount avail abl e under the
“Special Awards Program”

The Acting Director concluded that the conplaint should be
dismssed for lack of jurisdiction, <citing to 10 CFR
8§ 708.17(c)(6). The Acting Director found that the conpl ai nant had
received an offer of settlenent to provide a renedy that DCE
considers to be equivalent to what could be provided under
Part 708. On February 21, 2007, the conplainant filed the instant
appeal of that dismssal with the Ofice of Hearings and Appeal s
(OHA). 10 CF.R 8§ 708.18.

1. Analysis

As indicated above, under Part 708, a DOE office nay dismss a
whi st | ebl ower conplaint for lack of jurisdiction if the enployer
has nade a formal offer to provide the renmedy requested in the
conplaint, or a renedy that DOE considers to be equival ent to what
could be provided as a renedy under this regulation. 10 C F. R

8708.17(c)(6). After reviewing the record in this case, | find
that the grounds for dismssal cited by the Acting Director conply
with that provision. In my view, the WSRC settlenent offer

provi des the conplainant with relief that is equivalent to what he
could receive under Part 708. ‘!

1/ The conpl ai nt states that Abbott is seeking as relief *“damages
equal to ten percent of Gade 20 base pay (approximte
supervi sory |l evel conpensation), calculated fromthe tine of

this event to the earliest date that | ameligible for ful
retirement benefits.” The conplainant has requested relief
here which he could not receive in any event under Part 708.
Wth respect to nonetary relief, Section 708.36 provides that
a conplainant is eligible for back pay and reasonabl e costs
(continued. . .)



As noted above, with respect to his 2006 rating, Abbott has
conpl ai ned that his NEEP rating was too | ow and that as a result he
received a reduced NEEP bonus. Therefore, it appears that the
relief he could be entitled to here would be renovi ng the | ow NEEP
rating fromhis personnel file, and awardi ng hi mthe maxi nrum NEEP
bonus avail abl e. Il will now consider whether WSRC s offer
satisfies those el enents.

Proposed Relief |Item Number 1

ltem Nunber 1 in both settlement offers is identical: renoval of
the “low NEEP score from the conplainant’s personnel file. I n
this regard, WSRC wi Il also renove sone comments fromthat file.
| believe that this relief is the maxi mum Abbott is entitled to
with respect to adjustnment of his personnel file, and his NEEP
rating. Moreover, there is no disagreenent regarding this Item
Accordingly, it nmerits no further consideration.

Proposed Relief |tem Number 2

WERC Relief Item Nunber 2 grants Abbott several nmanagerial -1eve
interviews. W do not believe he woul d necessarily be entitled to
such relief in this proceeding. Therefore, this offer therefore
goes beyond what WSRC woul d be required to provide.

Complainant’s Relief Item Nunber 2 asks that WSRC be required to
provide himwith a letter signed by WSRC | egal counsel stating that
t he NEEP eval uati on was deened retaliatory, was not representative
of his performance, and was renoved for cause. The conplainant is
not entitled to this type of relief. Relief granted under
Section 708.36 does not extend to directing DOE contractors to
admt to any violations of Part 708 or other rules, or sanctioning
of contractors for violating Part 708. They are sinply required to
make a conplai nant whol e. Accordingly, even if Abbott had
prevailed in a Part 708 proceeding, an OHA hearing officer would
not have granted his request to order WoRC to admt that the NEEP
eval uation was deened retaliatory, and that it was renoved fromthe
conpl ai nant’ s personnel file for cause.

1/ (...continued)
and expenses. The conplainant’s request for “damages” not
tied to any specific nonetary | osses or expenses i s sinply not
avai | abl e under Part 708.



Proposed Relief |Item Nunmber 3

In his settlenment request, the conpl ai nant asked for a $3, 000 bonus
under the “Special Awards Program” As noted above, he was granted
the nonetary award of $300 under the “Special Awards Prograni as
part of a settlenent of his 2004 grievance. He now seeks to
maxi m ze that bonus as part of his 2006 Part 708 conplaint. He is
not entitled to do so. As a rule, a conplainant may not in 2006
pursue Part 708 relief based on an all eged 2004 retaliation, since
Part 708 conplaints nust be filed within 90 days of the date that
the alleged retaliation occurred. 10 CF.R § 708.14(a). In this
case, that tinme has |ong passed.? Moreover, as stated above, the
conpl ainant has admitted that he elected not to contest the $300
award in 2004 by filing a Part 708 conplaint, but instead decided
to put that matter behind him Therefore, we find that he is not
permtted to reassert that matter at this point, and attenpt to
base his relief on the earlier alleged retaliation. The relief
that wll be considered here relates solely to the 2006 alleged
retaliation.

Based on the record, | believe that ItemNunber 3 of the settl enent
of fer by WERC represented the nonetary renedy that the conpl ai nant
could be eligible to receive under Part 708 for the 2006 alleged
retaliation: $500, the nmaxi rumbonus given to those ranked hi ghest
under the 2006 NEEP eval uati on.

| see no other relief available to the conplainant under 10 C F. R
8§ 708.36, based on the facts associated with the 2006 purported
retaliation. Accordingly, |I find that the dism ssal by the Acting
Director was correct, and that the appeal should be deni ed.

| T 1S THEREFORE CORDERED THAT:

The Appeal filed by Fredrick Abbott (Case No. TBU 0062) is hereby
deni ed.

Fred L. Brown
Acting Director
O fice of Hearings and Appeal s

Date: March 13, 2007

2/ In this case, there is no evidence that any of the exceptions
to the 90 day rule set forth in Section 708.14 are applicabl e.



