December 19, 2006

DEPARTMENT OF ENERGY
OFFI CE OF HEARI NGS AND APPEALS

Appeal
Nane of Case: Donal d R Rhodes
Date of Filing: Decenber 8, 2006

Case Nunber: TBU- 0058

Donal d R. Rhodes (Rhodes or the conpl ai nant) appeal s the dism ssal
of his August 25, 2006 conplaint of retaliation filed under 10
C.F.R Part 708, the Departnent of Energy (DOE) Contractor Enpl oyee
Protection Program He filed the conplaint with the Wistlebl oner
Program Manager (WP Manager) of the DOE' s National Nucl ear Security
Adm ni stration Service Center (NNSA/ SC), | ocated i n Al buquer que, New
Mexi co. As explained below, the WP Manager’s Novenber 16, 2006
di sm ssal of the conpl aint shoul d be uphel d, and the appeal deni ed.

| . Background

The conplainant s enployed by the DCOE s Sandia Nationa

Laboratories (SNL) | ocated in Al buguerque, New Mexi co. On August
25, 2006, Rhodes filed a Conplaint of Retaliation with the NNSA/ SC
WP Manager . In that conplaint, he alleged that his supervisor
directed himto change his tine card estimtion of time spent on his
various work projects by rounding from 20 mnute intervals to 30
mnute intervals. * Believing that this change would not reflect
the correct amount of time spent, Rhodes refused to make this
anendnent. After several such refusals, his enployer eventually
suspended himfor one day, as a punishnent for insubordination. 2

I n the Novenber 16, 2006 di sm ssal letter, the WP Manager det erm ned
that the conplaint should be dism ssed because Rhodes’ refusal to
make the time card changes was an internal dispute between hi mand
SNL, and not a protected disclosure under Part 708. The WP Manager

1/ According to SNL, the 30 mnute estimation period is the
standard practice for this work group.

2/ The conmplainant later made the correction as directed and
returned to work.



further determ ned that the conplainant’s refusal to change his tine
card did not constitute a refusal to participate in an activity
protected by Part 708. In this regard, the WP Manager stated that
Rhodes’ refusal to follow his supervisor’s instructions is not “a
refusal to participate in an activity that would constitute a
viol ation of federal health or safety |law, or put you in reasonabl e
fear of serious injury to yourself or others.” 3

Based on t he above findings the WP Manager di sm ssed the conpl ai nt.

Pursuant to 10 C.F. R § 708.18(a), Rhodes filed the instant appeal
with the Ofice of Hearings and Appeals. In that appeal, Rhodes
again clains that the one-day suspension was a retaliation by SNL
because he refused to engage in fraudulent tine-card anendnent.

1. Analysis

The i ssue in this case i s whet her Rhodes’ refusal to adjust his tine
cards as his supervisor directed constitutes an activity or
di scl osure protected under Part 708. As discussed below, | find it
does not.

A. Refusal to Participate

As the WP Manager noted, Rhodes’ refusal to correct his time card
as directed by his supervisor does not anobunt to a “refusal to
partici pate” under Part 708. Section 708.5 describes the types of
“refusals to participate” that are protected. Such refusals are
limted to activities, policies or practices that an individua
believes would “(1) constitute a violation of a federal health or
safety law, or (2) cause [the individual] to have a reasonabl e fear
of serious injury to [hinself], other enployees or nenbers of the
public.” 10 C F. R 8708.5(c). It is quite obvious that there is no
health or safety concern or fear of serious injury at issue in
connection with adjusting a tinme card. Accordingly, Section
708.5(c) is not applicable in this case.

3/ The WP Manager stated that an additional basis for dismssal
of the claim was the conplainant’s failure to exhaust
grievance and arbitration procedures as required by his
union’s coll ective bargaining agreenent. 10 CF.R § 708. 13.
| need not reach this issue in order to arrive at a
di spositive result in this case.



B. daimof Protected D sclosure of Fraud

| see no Part 708 protected disclosure with respect to Rhodes
purported revelation to his supervisor that changing the estimate
of time spent on a task would anount to “time card fraud.” On its
face, SNL's policy of estinmates of tinme spent on job projects
rounded to 30 mnute intervals rather than 20 m nute i nterval s does
not appear to be unreasonable or designed to result in fraud or
overbilling. Rhodes has certainly not nmade any case for such a
conclusion. In any event, the change that his supervi sor asked him
to make, to provide estinmates rounded to 30 mnute intervals rather
than 20 mnute intervals, is de mnims. \Wether to estimate tine
spent on projects in 20 mnute or 30 mnute intervals is such a
smal|l matter so as not toriseto the | evel of fraud under Part 708,
nor is the conplainant’s disclosure significant enough to warrant
protection under Part 708.

As indicated by the above discussion, | find that the NNSA/ SC
di sm ssal was correct and that the Rhodes appeal shoul d be deni ed.

| T 1S THEREFORE CORDERED THAT:

The Appeal filed by Donald R Rhodes (Case No. TBU 0058) is hereby
deni ed.

Ceorge B. Breznay
Director
O fice of Hearings and Appeal s

Dat e: Decenber 19, 2006



