The Secretary of Energy
Washington, DC 20585

April 5, 2006

The Honorable Richard B. Cheney
President of the Senate
Washington, D.C. 20510

Dear Mr. President:

Enclosed for the consideration of the Congress is a bill entitled “Nuclear Fuel
Management and Disposal Act.” I recommend strongly that the Congress enact this
important legislation as soon as possible.

Events in recent years, including the surge in energy prices resulting from Hurricane
Katrina, demonstrate the importance and urgency of efforts to promote a more diverse
fuel supply for the Nation. Nuclear energy, which currently accounts for 20 percent of
the Nation’s electric generating capacity, plays an important role in this effort. Nuclear
generating facilities, and the people who operate them, have demonstrated that nuclear
energy is a safe, reliable, and efficient source of electric power for the United States.
Expanded use of nuclear power can reduce carbon emissions while also making the
Nation more energy independent and playing an important role in maintaining national
security objectives.

The existence of a repository at Yucca Mountain is critical to the expanded use of nuclear
power. In particular, the Yucca Mountain repository is necessary to deal with the more
than 55,000 metric tons of spent nuclear fuel and high-level waste currently stored at over
100 sites in 39 States, as well as the approximately 2,000 metric tons being generated
annually. Moreover, even with the future deployment of advanced recycling and reactor
technologies contemplated in the Global Nuclear Energy Partnership, the Yucca
Mountain repository will continue to be necessary to deal with the spent nuclear fuel and
high-level radioactive waste that will be generated by those technologies.

This bill contains a number of provisions to facilitate the licensing, construction, and
operation of a repository at Yucca Mountain. These provisions will permit the
Department to accelerate fulfillment of its responsibilities, without diminishing the
protection currently afforded workers, members of the public, and the environment.

The enclosed bill contains the following primary provisions:

First, the bill would withdraw permanently from public use approximately 147,000 acres
of land in Nye County, Nevada. Permanent land withdrawal, which can be accomplished
only by law, 1s necessary to assure security and public health and safety around the Yucca
Mountain repository. Moreover, this provision would comply with existing Nuclear
Regulatory Commission licensing requirements.
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Second, the bill would repeal the statutory 70,000 metric ton capacity limitation on the
repository at Yucca Mountain so that the amount of waste material emplaced in the
repository would be determined by the actual physical capacity of the Mountain and
conditions in the license granted by the Nuclear Regulatory Commission. The Final
Environmental Impact Statement that accompanied the Site Recommendation to the
President in 2002 analyzed the emplacement of nearly 120,000 metric tons of spent
nuclear fuel and high-level radioactive waste. Potentially more than 120,000 metric tons
could be emplaced in the repository. Continuation of the current limit would mean that
the repository at Yucca Mountain would be oversubscribed with waste materials as soon
as 1t opened. Repeal of the limit would postpone indefinitely the need for the Department
to begin a second repository siting and development effort.

Third, the bill would provide that, if the Nuclear Regulatory Commission authorizes
construction of the repository, subsequent licensing actions would be conducted using
expedited, simplified procedures.

Fourth, the bill also would make clear that the Department could undertake infrastructure
activities, including construction of a rail line to connect the Yucca Mountain site with
the national rail network, prior to receiving construction authorization for the repository.

Fifth, the bill would direct relevant Federal, State, local, and Tribal officials to grant
expeditiously, to the extent consistent with law, rights-of-way and other authorizations
for infrastructure activities.

Sixth, the Administration believes that the annual fees currently paid to the Government
by utilities to finance radioactive waste disposal activities should be treated as offsetting
collections against the appropriations from the Nuclear Waste Fund, and supports
reclassifying these fees in a budget-neutral manner. Beginning in FY 2008, section 5 of
this proposed legislation would reclassify mandatory Nuclear Waste Fund receipts as
discretionary, in an amount equal to appropriations from the Fund for authorized waste
disposal activities.

If this reclassification is enacted into law, the Administration will work with Congress to
implement the reclassification in a budget-neutral manner. More specifically, the
Administration would net these Nuclear Waste Fund collections against appropriations
made from the Fund, reduce the gross budget authority and outlay levels reflected in the
budget for the program by the amount of the receipts proposed to be reclassified, and
reduce the overall proposed discretionary budget authority levels by the same amount.
With the expiration in 2002 of the discretionary spending limits in the Balanced Budget
and Emergency Deficit Control Act of 1985, there does not appear to be a mechanism
that could be created in this legislation that the Congressional Budget Office (CBO)
would score as providing a budget-neutral reclassification of these receipts. Therefore,
the Administration’s understanding is that in scoring this legislation, CBO will only
reflect the loss of mandatory receipts from this reclassification, but not the offsetting
reduction in discretionary spending that would result. Nevertheless, it is the
Administration’s intention to achieve a budget-neutral outcome.



Seventh, the bill would address regulatory requirements and eliminate essentially
duplicative regulation of material transported or stored in Nuclear Regulatory
Commission certified containers or of material located at Yucca Mountain. It also would
specify that the Environmental Protection Agency would 1ssue, administer, and enforce
any required air quality permits in connection with activities carried out under the
Nuclear Waste Policy Act of 1982.

Eighth, the bill would make clear that the Department has the authority to regulate the
safety and security of transportation of radioactive materials to Yucca Mountain in the
same manner as it currently regulates the transportation of weapons grade materials. The
Department has been transporting these materials safely for decades in accordance with
requirements adopted by the Department under its Atomic Energy Act authority.

Ninth, provisions are included in the bill to assure an adequate supply of water to carry
out activities under the Nuclear Waste Policy Act of 1982 at Yucca Mountain.

Finally, the bill would require the Nuclear Regulatory Commission, in considering
whether to permit the construction or operation of a nuclear reactor or a related facility, to
deem, without further consideration, that sufficient capacity will be available in a timely
manner to dispose of the spent nuclear fuel and high-level radioactive waste resulting
from the operation of the reactor and any related facilities.

In summary, nuclear power has been demonstrated to be a safe, reliable, and efficient
source of power. Its expanded use can help spur economic growth in the United States in
the 21* century. We must, however, also demonstrate that we can dispose of nuclear
materials in an equally safe, reliable, and efficient way. Enactment of this legislative
proposal will help advance the Nation’s energy independence, energy security, and
national security objectives.

For your convenience, I am enclosing a more detailed summary of the bill’s major
provisions, the bill, and a sectional analysis of the bill.

The Office of Management and Budget advises that enactment of this bill is in accord
with the program of the President.

If you or your staff have any questions regarding the bill, please contact Ms. Jill L. Sigal,
Assistant Secretary for Congressional and Intergovernmental Affairs, at 202-586-5450.

Sincerely,
Samuel W. Bodman

Enclosures
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A BILL
To enhance the management and disposal of spent nuclear fuel and high-level radioactive
waste, to assure protection of public health and safety, to ensure the territorial integrity
and security of the repository at Yucca Mountain, and for other purposes.
- Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Nuclear Fuel Management and Disposal Act”.

SEC. 2. DEFINITIONS.
(a) NUCLEAR WASTE POLICY ACT OF 1982 DEFINITIONS.—For purposes
of this Act:

(1) “Commission”,

(2) “disposal”,

(3) “Federal agency”,

(4) “high-level radioactive waste”,
(5) “repository”,

(6) “Secretary”,

(7) “State”,

(8) “spent nuclear fuel”, and

(9) “Yucca Mountain site”
have the meaning given those terms in section 2 of the Nuclear Waste Policy Act of
1982 (42 U.S.C. 10101).

(b) OTHER DEFINITIONS.—For purposes of this Act—
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(1) “Withdrawal” means the geographic area consisting of the land
described in section 3(c);

(2) “Secretary concerned” means the Secretary of the Air Force or the
Secretary of the Interior, or both, as appropriate; and

(3) “Project” means the Yucca Mountain Project.

SEC. 3. LAND WITHDRAWAL AND RESERVATION.

(a) LAND WITHDRAWAL, JURISDICTION, AND RESERVATION.—

(1) LAND WITHDRAWAL.—Subject to valid existing rights, and except

as provided otherwise in this Act, the lands described in subsection (c) are

withdrawn permanently from all forms of entry, appropriation, and disposal under

the public land laws, including without limitation the mineral leasing laws, the
geothermal leasing laws, and the mining laws.

(2) JURISDICTION.—Except as otherwise provided in this Act,
Jurisdiction over the Withdrawal is vested in the Secretary. There are transferred
to the Secretary the lands within the Withdrawal under the jurisdiction of the
Secretary concerned on the date of enactment of this Act.

(3) RESERVATION.—The Withdrawal is reserved for use by the
Secretary for the development, preconstruction testing and performance
confirmation, licensing, construction, management and operation, monitoring,

closure, post-closure, and other activities associated with the disposal of high-

level radioactive waste and spent nuclear fuel under the Nuclear Waste Policy Act

of 1982 (42 U.S.C. 10101 et seq.).
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(b) REVOCATION AND MODIFICATION OF PUBLIC LAND ORDERS AND

RIGHTS OF WAY.—

(1) PUBLIC LAND ORDER REVOCATION. —Public Land Order 6802 of
September 25, 1990, as extended by Public Land Order 7534, and any conditions
or memoranda of understanding accompanying those land orders, are revoked.

(2) RIGHT OF WAY RESERVATIONS .--Project right-of-way
reservations N-48602 and N-47748 of J anuary 5, 2001, are revoked.

(c) LAND DESCRIPTION.—

(1) BOUNDARIES.--The lands and interests in lands withdrawn and
reserved by this Act comprise the approximately 147,000 acres of land in Nye
County, Nevada, as generally depicted on the Yucca Mountain Project Map,
YMP-03-024.2, entitled “Proposed Land Withdrawal” and dated July 21, 2005.

(2) LEGAL DESCRIPTION AND MAP. —As soon as practicable after the date
of enactment of this Act, the Secretary of the Interior shall: |

(A) publish in the Federal Register a notice containing a legal
description of the Withdrawal; and

(B) file copies of the maps described in paragraph (1) and the legal
description of the Withdrawal with the Congress, the Governor of the

State of Nevada, and the Archivist of the United States.

(3) TECHNICAL CORRECTIONS. —The maps and legal description
referred to in this subsection have the same force and effect as if they were
included in this Act. The Secretary of the Interior may correct clerical and

typographical errors in the maps and legal description.
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(d) RELATIONSHIP TO OTHER RESERVATIONS. —The provisions of
subtitle A of title XXX of the Military Lands Withdrawal Act of 1999 (sections 3011-
3023 of Pub. L. No. 106-65) and of Public Land Order 2568 do not apply to the lands
withdrawn and reserved by subsection (a). This Act does not apply to any other lands
withdrawn for use by the Department of Defense under subtitle A of title XXX of the
Military Lands Withdrawal Act of 1999.

(¢) MANAGEMENT RESPONSIBILITIES.

(1) GENERAL AUTHORITY.—The Secretary shall manage the lands
withdrawn by subsection (a) consistent with the Federal Land Policy and
Management Act of 1976 (43 USC 1701 et seq.), this Act, and other applicable
law. The Secretary shall consult with the Secretary concerned in discharging that
responsibility.

(2) MANAGEMENT PLAN.—

(A) DEVELOPMENT. —The Secretary, after consulting with the

Secretary concerned, shall develop a management plan for the use of the

Withdrawal. Within 3 years after the date of enactment of this Act, the

Secretary shall submit the management plan to the Congress and the State

of Nevada.

(B) PRIORITY OF YUCCA MOUNTAIN PROJECT-RELATED

ISSUES. —Subject to subparagraphs (C), (D), and (E), any use of the

Withdrawal for activities not associated with the Project is subject to

conditions and restrictions that the Secretary considers necessary or

desirable to permit the conduct of Project-related activities.
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(C) DEPARTMENT OF THE AIR FORCE USES. —The
management plan may provide for the continued use by the Department of
the Air Force of the portion of the Withdrawal within the Nellis Air Force
Base Test and Training Range under terms and conditions on which the
Secretary and the Secretary of the Air Force agree concerning Air Force
activities.

(D) NEVADA TEST SITE USES. —The Secretary may allow the
National Nuclear Security Administration to continue to use the portion of
the Withdrawal on the Nevada Test Site and may impose any conditions
on that use that the Secretary considers necessary to minimize any effect
on either Project or Administration activities.

(E) OTHER NON-YUCCA MOUNTAIN PROJECT USES. —
The management plan shall provide for the maintenance of wildlife habitat
and shall provide that the Secretary may permit non-Project-related uses
that the Secretary considers appropriate, including domestic livestock
grazing and hunting and trapping in accordance with the following
requirements:

(1) GRAZING. —The Secretary may permit grazing to
continue where established before the date of enactment of this

Act, subject to regulations, policies, and practices that the

Secretary, after consulting with the Secretary of the Interior,

determines to be necessary or appropriate. The management of
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grazing shall be conducted in accordance with applicable grazing
laws and policies, including—
(I) the Act commonly known as the “Taylor

Grazing Act” (43 U.S.C. 315 et seq.);

(ID) title IV of the Federal Land Policy Management

Act 0f 1976 (43 U.S.C. 1751 et seq.); and

(III) the Public Rangelands Improvement Act of

1978 (43 U.S.C. 1901 et seq.).

(i) HUNTING AND TRAPPING. —The Secretary may
permit hunting and trapping within the Withdrawal where
established before the date of enactment of this Act, except that the
Secretary, after consulting with the Secretary of the Interior and
the State of Nevada, may designate zones where, and establish
periods when, no hunting or trapping is permitted for reasons of
public safety, national security, administration, or public use and
enjoyment.

(F) MINING. —

(i) IN GENERAL. —Except as provided in subparagraph
(B), surface or subsurface mining or oil or gas production,
including slant drilling from outside the boundaries of the
Withdrawal, is not permitted at any time on lands on or under the
Withdrawal. The Secretary of the Interior shall evaluate and

adjudicate the validity of all mining claims on the portion of the
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Withdrawal that, on the date of enactment of this Act, was under

the control of the Bureau of Land Management. The Secretary

shall provide just compensation for the acquisition of any valid
property right.
(11) CIND-R-LITE MINE. —Patented Mining Claim No.

27-83-0002, covering the Cind-R-Lite mine, shall not be affected

by establishment of the Withdrawal, unless the Secretary, after

consulting with the Secretary of the Interior, determines that the
mine’s acquisition is required in furtherance of the reserved use of
the Withdrawal set forth in subsection (a)(3). In that event, the

Secretary shall provide just compensation.

(G) LIMITED PUBLIC ACCESS. —The management plan may
provide for limited public access to the portion of the Withdrawal under
Bureau of Land Management control on the date of enactment of this Act.
Permitted uses may include continuation of the Nye County Early
Warning Drilling Program, utility corridors, and other uses the Secretary,
after consulting with the Secretary of the Interior, considers consistent
with the purposes of the Withdrawal.

(3) CLOSURE.—If the Secretary, after consulting with the Secretary
concerned, determines that the health and safety of the public or the common
defense and security require the closure of a road, trail, or other portion of the
Withdrawal, or the airspace above the Withdrawal, the Secretary may effect and

maintain the closure and shall provide notice of the closure.



